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Reports  of  All  Decisions  Rendered  in  Compensation  and  Federal  Employ- 
ers' I^iability  Cases  in  the  Federal  Courts  and  in  the  State  Appellate  Courts. 


DOMINGUEZ  ET  AL.  V.  PENDOIA.     (  Civ.  3280.) 

(District  Court  of  Appeal,  First  District,  Division  2,  California.    Feb.  20, 
1920.    Hearing  Denied  by  Supreme  Court  April  IS,  1920.) 

1?8  Pacific  Reporter,  1025. 

1.  MASTER  AND  SERVANT—INJURIES  TO  EMPLOYEE  WHILE 

TRANSPORTED  TO   WORK   BY   MASTER   ARISE  OUT   OF 

EMPLOYMENT  WITHIN  COMPENSATION  ACT. 

"Where  employee  was  killed  by  being  thrown  from  an  automobik 
furnished  by  the  master  to  transport  the  employees  to  the  place  of  woric, 
his  injuries  arose  out  of  and  in  the  course  of  employment  within  the 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2 J.) 

2.  CONSTITUTIONAL     LAW— JURY  —  MASTER     AND     SERV- 

ANT—COMPENSATION ACT  NOT  INVALID  AS  DEPRIVING 
.       COURTS  OF  JURISDICTION  AND  PARTIES  OF  RIGHT  TO 

JURY. 

Under  Const,  art.  20,  §  17^2,  providing  that  no  constitutional  provi- 
sion shall  limit  the  Legislature's  authority  to  confer  on  a  commission 
power  to  carry  out  legislation  for  the  welfare  of  employees,  and  section 
21  as  adopted  in  1911,  authorizing  provision  for  settlement  by  arbitration, 
by  a  board,  or  by  the  courts,  of  disputes  involving  the  liability  of  em- 
ployers, the  Workmen's  Compensation  Act  is  not  unconstitutional  either 
as  depriving  parties  of  their  right  to  trial  by  jury,  guaranteed  by  article 
1,  §  7,  or  as  depriving  courts  of  their  jurisdiction. 

(For  other  cases,  see  Constitutional  Law,  Dec  Dig.  §  56;  Jury,  Dec. 
Dig.   §   31  [1];    Master   and    Servant,    Dec.   Dig.   §   347.) 

3.  MASTER  AND  SERVANT— FAILURE  TO  GIVE  NOTICE  UN- 

DER COMPENSATION  ACT  DOES  NOT  GIVE  COURT  JUR- 
ISDICTION. 
Though  the  failure  to  give  notice  of  accident  required  by  Workmen's 
Compensation  Act,  §  15,  may  deprive  the  Industrial  Accident  Commit* 
sion  of  jurisdiction,  such  failure  does  not  give  the  court  jurisdiction  of 
an  action  for  damages. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

Appeal  from  Superior  Court,  Santa  Barbara  County;  S.  E.  Crow, 
Judge. 

Action  by  Mary  Dominguez  and  others  against  A.  L.  Pendoia.  From 
an  order  sustaining  demurrer  to  the  complaint  without  leave  to  amend, 
plaintiffs  appeal.    Af!kmed. 

B.  F.  Thomas,  of  Santa  Barbara,  for  appellants. 
Carroll  S.  Bucher,  of  Salt  Lake  City,  Utah,  for  respondent. 
A.  E.  Graupner,  of  San  Franc-isco,  amicus  curiae  on  behalf  of  Indus- 
trial Accident  Commission, 
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Langdon,  p.  J.  This  is  an  appeal  from  an  order  sustaining  a  de- 
murrer to  a  complaint,  without  leave  to  amend.  The  action  was  brought 
by  the  widow  and  minor  children  of  Alfredo  Dominguez,  deceased,  to 
recover  damages  for  the  death  of  said  deceased,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  complaint  alleged  that  on 
the  4th  day  of  February,  1918,  the  deceased  was  in  the  employ  of  the 
defendant,  who  was  constructing  a  water  reservoir  for  the  city  of  Santa 
Barbara;  that  the  defendant  furnished  transportation  to  his  employes 
engaged  in  working  on  said  reservoir  to  and  from  their  homes  in  said 
city  to  said  reservoir  by  means  of  a  trunk  automobile  driven  by  an  employe 
of  the  said  defendant,  which  automobile  had  not  any  means  by  which  one 
riding  on  said  automobile,  when  driven  rapidly  over  rough  roads  or  roads 
having  short  turns,  could  prevent  himself  from  being  thrown  from  said 
automobile;  that  on  the  morning  of  the  accident,  while  the  deceased  with 
other  employes  of  the  defendant  was  being  transported  in  defendant's 
automobile  from  Santa  Barbara  to  said  reservoir  to  engage  in  work  for 
the  defendant  on  the  reservoir,  the  driver  of  the  automobile,  willfully, 
negligently,  and  without  proper  care,  drove  said  automobile  at  the  rate  of 
about  25  miles  an  hour  around  a  very  short  and  dangerous  turn  in  the 
road  to  said  reservoir,  and  the  deceased  and  two  other  employes  of  the 
defendant  were  thrown  from  the  automobile  with  great  force  and  violence, 
whereby  the  deceased  was  instantly  killed. 

The  defendant  urged  as  ground  of  demurrer  that  the  superior  court 
of  Santa  Barbara,  in  which  court  the  complaint  was  filed,  was  without 
jurisdiction  of  the  said  action,  and  that  the  Industrial  Accident  Commis- 
sion of  the  state  of  California  had  sole  and  exclusive  jurisdiction  of  the 
same. 

[1]  The  first  question  to  be  disposed  of  upon  the  appeal  is:  Do  the 
facts  stated  in  the  complaint  bring  the  action  within  the  provisions  of  the 
Workmen's  Compensation,  Inb-urance  and  Safety  Act  of  this  state  (St. 
1917,  p.  831),  so  as  to  give  the  Industrial  Accident  Commission  jurisdic-  • 
tion?  We  are  of  the  opinion  that  they  do.  Where  transportation  is 
furnished  by  an  employer,  as  an  incident  of  the  employment,  to  convey  an 
employe  to  and  from  the  place  of  employment,  an  injury  suffered  by  the 
employe  going  or  coming  in  the  vehicle  so  furnished  by  the  employer,  and 
under  the  control  of  the  employer,  arises  out  of  and  is  in  the  course  of  the 
employment  within  the  meaning  of  the  compensation  act.  In  re  Donovan, 
217  Mass.  76,  104  N.  E.  431,  Ann.  Cas.  1915C,  778;  Matter  of  Littler  v. 
Fuller  Co.,  223  N.  Y.  369,  119  N.  E.  554;  Bradbury's  Workmen's  Com- 
pensation (3d  Ed.)  pp.  480-484,  and  cases  there  cited;  Judson  Mfg.  Co.  v. 
industrial  Ace.  Com.,  184  Pac.  1 ;  Starr  Piano  Co.  v.  Industrial  Accident 
Commission,  184  Pac.  860. 

It  is  true  th^  case  of  Ocean  Accident  &  Guarantee  (3orp.  v.  Industrial 
Accident  Commission,  173  Cal.  313,  159  Pac.  1041,  L.  R.  A.  1917B,  336. 
which  was  based  upon  the  English  decisions,  contains  the  statement  that  an 
employe  going  to  and  from  his  place  of  employment  is  not  rendering  any 
service,  and  begins  to  rendefr  such  service  only  when  he  arrives  at  his 
place  of  employment  and  proceeds  to  use  some  instrumentality  provided 
by  means  of  which  he  immediately  places  himself  in  a  position  to  perform 
his  tasks.  But  nowhere  in  that  decision  is  the  legal  situation  discussed 
which  is  presented  when  an  employe,  as  a  part  of  his  contract  of  employ- 
ment, is  proceeding  to  his  work  in  a  conveyance  furnished  by  his  em- 
ployer and  driven  by  the  employer's  agent.  The  appellant  argues  that  the 
ownership  of  the  conveyance  can  have  no  bearing  upon  the  question 
involved,  and  in  this  we  disagree  with  counsel.  The  logical  difference 
between  a  situation  where  the  employe  is  proceeding  to  work  in  a  con- 
veyance or  by  a  means  used  by  the  general  public,  and  where  he  is  pro- 
ceeding to  work  by  means  of  an  instrumentality  furnished  to  him  as  an 
employe,  by  his  employer,  is  indicated  in  one  of  the  English  cases  discussed 
in  the  Ckean  Accident  Case,  supra  (Leach  v.  Oakley  Street  &  Co.,  4  B.  W. 
C.  C.  91).  In  the  quotation  from  this  English  case  which  is  inserted  in 
the  Ocean  Accident  decision,  it  is  indicated  that,  in  order  to  recover  under 
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the  Workmen's  Compensation  Act,  it  is  necessary  for  the  employe  to  have 
suffered  his  injury,  not  because  of  a  danger  to  which  he  was  exposed  as  a 
member  of  the  general  public,  but  by  reason  of  a  danger  to  which  he  was 
exposed  as  an  employe  in  his  particular  employment.  And  it  seems  to  us 
that  this  is  not  only  the  logical  dividing  line,  but  it  is  the  dividing  line 
contemplated  by  the  very  purpose  of  the  compensation  laws  in  their  effort 
to  place  upon  an  industry  the  burdens  of  injuries  directly  due  to  the 
hazard  incidental  to  the  industry.  In  the  present  case,  if  deceased  had 
been  riding  upon  a  public  conveyance,  although  he  was  on  his  way  to  his 
work,  he  would  have  been  subject  to  the  same  dangers  as  any  other  mem- 
ber of  the  general  public,  and  if  he  suffered  an  accident  it  would  be  as  a 
member  of  the  general  public  and  due  to  a  risk  which  he,  in  common  with 
other  members  of  the  public,  ran.  But  when  he  enters  a  vehicle  provided 
by  his  employer  for  the  purpose  of  conducting  him  to  the  place  of  his 
employment,  he  enters  that  vehicle,  not  as  a  member  of  the  public,  but  as 
employe  of  the  defendant.  In  other  words,  the  danger  to  which  plaintiffs* 
decedent  was  exposed  in  riding  in  this  automobile,  alleged  to  have  been 
unprotected,  and  without  guards  or  rails,  and  driven  by  a  negligent  driver, 
was  a  danger  to  which  he  was  exposed,  not  as  a  member  of  the  public, 
but  because,  and  only  because  he  was  an  employe  of  the  defendant.  This 
danger  was  an  incident  to  his  employment ;  it  arose  out  of  his  employment, 
and  was  within  the  scope  thereof. 

The  Workmen's  Compensation,  Insurance  and  Safety  Act  gives  the 
Industrial  Accident  Commission  exclusive  jurisdiction  of  actions  arising 
out  of  injuries  under  the  circumstances  presented  here,  and  the  superior 
court  of  the  county  of  Santa  Barbara  was  without  jurisdiction. 

Appellant  seeks  to  avoid  the  force  of  these  facts  by  attacking  the 
constitutionality  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act.  It  is  asserted  that  the  act  is  unconstitutional  because  it  divests  an 
injured  employe,  or  the  representatives  of  a  deceased  employe,  of  the  right 
of  trial  hy  jury  in  violation  of  section  7,  art.  1,  of  the  Constitution  of  this 
state;  that  the  act  is  also  unconstitutional  because  it  deprives  the  superior 
courts  of  this  state  of  the  jurisdiction  conferred  upon  them  by  section  5, 
art.  6,  of  the  Constitution. 

[2]  While  these  precise  points  were  not  urged,  apparently,  in  the  case 
of  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  686,  151  Pac.  398.  the 
court  in  that  case  commented  upon  the  objection  raised  in  other  states  that 
similar  acts  were  unconstitutional  because  they  deprived  both  employer 
and  employe  of  the  right  to  trial  by  jury,  saying  that  this  objection  had  no 
application  to  the  law  in  this  state,  "for  although  our  Constitution  has 
always  contained  a  provision  securing  the  right  of  trial  by  jury  (article  1, 
I  7),  the  Legislature  is,  as  we  have  already  pointed  out,  expressly  auth- 
orized by  Wtion  21  of  article  20  to  provide  for  the  settlement  by  arbitra- 
tion, by  a  board,  or  by  the  courts,  of  disputes  involving  the  liability  of 
employers.  This  section,  adopted  in  1911,  worked  a  repeal  pro  tanto,  of 
any  conflicting  provision  which  may  have  been  in  force  theretofore."  The 
language  above  quoted,  in  connection  with  the  language  of  sections  17K' 
and  21  of  article  20  of  the  Constitution  of  California,  is  a  complete  answer 
to  both  contentions  of  the  appellant  upon  this  question. 

[3]  We  may  very  briefly  dispose  of  the  only  other  point  raised  by 
the  appellant,  which  is  that  as  section  15  of  the  Workmen's  Compensation 
Act  provides  that  no  claim  to  recover  compensation  under  the  act  shall  be 
maintained  unless  within  30  days  after  the  occurrence  of  the  injury  notice 
in  writing  shall  be  served  upon  the  employer,  etc.,  and,  as  the  complaint 
in  this  case  does  not  allege  that  such  notice  was  served,  it  does  not  appear 
that  the  Industrial  Accident  Commission  had  jurisdiction.  Appellant 
argues  that  if,  by  reason  of  the  omission  of  notice,  the  Industrial  Accident 
Commission  had  no  jurisdiction,  then  the  superior  court  would  acquire 
jurisdiction.  In  the  first  place,  the  requirement  of  written  notice  contained 
in  section  15  is  not  absolute,  and  facts  may  appear  which  would  make  the 
written  notice  unnecessary  to  the  jurisdiction  of  the  Industrial  Accident 
Commission  under  the  express  language  of  the  section.    But  be  that  as  it 
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may,  it  is  certain  that  even  though  the  appellant  had  by  her  omissions 
forfeited  her  rights  before  the  Industrial  Accident  Commission,  that  in 
itself  could  not  confer  jurisdiction  upon  another  tribunal.  Under  the 
Workmen's  Compensation  Act,  the  Industrial  Accident  Commission  is 
vested  with  exclusive  jurisdiction  of  actions  such  as  the  one  here  under 
consideration,  and  no  neglect  or  failure  upon  the  part  of  the  employe  or 
his  dependents  to  comply  with  any  provisions  of  the  act  can  vest  the 
superior  court  with  jurisdiction. 

The  judgment  is  affirmed. 

We  concur:     Nourse,  J.;  Brittain,  J. 


NELSON  V.  LONEMDN  GUARANTEE  &  ACCIDENT  CO., 
Limited.    (Civ.  3102.) 

(District  Court  of  Appeal,  First  District,  Division  2,  California. 
March  5,  1920.) 

189  Pacific  Reporter,  306. 

MASTER  AND  SERVANT  —  COMPENSATION  INSURER'S  SET- 

TLEMENT,    BASED    ON    MISTAKE    OF    LAW    AND    FACT, 

HELD  WITHOUT  CONSIDERATION. 

Settlement  agreement  of  insurance  carrier  with  dependent  of  de- 
ceased employee,  that  payment  of  a  certain  amount  per  week  in  accord- 
ance with  the  Workmen's  Compensation  Act  should  be  made  so  long  as 
required  by  that  act,  not  being  based  on  consideration  of  forbearance  to 
sue,  but  on  mutual  mistake  that  the  employee,  though  injured  while  en- 
gaged in  interstate  commerce,  was  within  the  scope  of  the  act,  was  with- 
out consideration. 

(For  other  cases,  see  Master  and  Servant,  .Dec.  Dig.  §  382.) 

Appeal  from  Superior  Court,  City  and  County  of  San  Francisco; 
Bernard  J.  Flood,  Judge. 

Action  by  Josei^ne  W.  Nelson  against  the  London  Guarantee  &  Ac- 
cident Company,  Limited.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  D.  SchaflFer,  of  San  Francisco  (Anthony  Podesta,  of  San  Fran- 
cisco, of  counsel),  for  appellant. 

Walter  H.  Linforth,  of  San  Francisco,  and  Carroll  S.  Bucher,  of 
Salt  Lake  City,  Utah,  for  respondent. 

NouRSE,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  defendant 
after  an  order  of  the  trial  court  sustaining  its  demurer  to  plaintiff's  com- 
plaint without  leave  to  amend. 

The  allegations  of  the  complaint  are  that  on  the  12th  day  of  May, 
1914,  plaintiffs  husband,  during  the  course  of  his  enriployment  as  a  steve- 
dore for  the  Matson  Navigation  Company,  was  killed  while  loading  a 
vessel  of  that  company  in  the  port  of  San  Francisco,  that  his  average 
weekly  wage  at  that  time  was  $20,  and  that  plaintiff  was  his  sole  depend- 
ent.   It  is  also  alleged : 

That  prior  to  that  time  the  defendant  had  entered  into  an  agreement 
with  the  Matson  Navigation  Company,  promising  to  pay  to  the  dependents 
of  employes  of  that  company  all  sums  of  money  due  under  the  "Work- 
men's Compensation,  Insurance  and  Safety  Act"  arising  out  of  personal 
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iujuries,  including  death,  sustained  by  such  employes  in  the  course  of  their 
employment.  That  for  a  period  of  20  weeks  subsequent  to  May  12,  1914, 
defendant  paid  to  plaintiff  the  sum  of  $13  a  week,  or  a  total  of  $260,  and 
that  on  the  30th  day  of  September,  1914,  plaintiff  and  defendant  entered 
into  an  agreement  in  writing  respecting  the  further  payment  o£  com- 
pensation to  plaintiff,  and  adjusting  the  amount  and  manner  of  payment 
thereof.    That  such  agreement  provided  in  part  as  follows: 

"The  payment  of  $13  each  week  in  accordance  with  Workmen's  Com- 
pensation, Insurance  and  Safety  Act  [Laws  1913,  p.  279]  will  be  made  so 
long  as  required  by  said  act." 

That  said  agreement' was  approved  by  the  Industrial  Accident  Com- 
mission of  the  state  of  California,  and  for  a  period  of  139  weeks  subse- 
quent to  the  30th  day  of  September,  1914,  defendant  paid  to  plaintiff  $13 
per  week,  or  a  total  sum  of  $1,807,  and  that  on  the  29th  day  of  May,  1917, 
defendant  notified  plaintiff  that  it  had  abandoned  and  repudiated  said 
agreement  and  that  no  further  payments  would  be  made  thereunder.  It 
is  then  alleged  that  the  sum  of  $1,053  is  still  due  under  the  agreement 
by  reason  of  the  terms  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  which  called  for  the  payment  of  three  times  the  average 
annual  earnings  of  the  decedent,  and  demand  was  made  for  judgment  in 
that  amount. 

Respondent  justifies  its  repudiation  of  the  agreement  upon  the  ground 
that  subsequent  to  its  execution  the  Supreme  Court  of  the  United  States 
ruled  that  the  Industrial  Accident  Commission  of  the  state  had  no  juris- 
diction over  accidents  occurring  upon  vessels  engaged  in  interstate  com- 
merce in  navigable  waters.  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205, 
37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900. 
It  is  conceded  that  appellant's  husband  was  employed  in  interstate  com- 
merce at  the  time  of  the  injury.  From  this  it  is  argued  that  no  liability 
attached  to  the  respondent  for  the  payment  of  compensation  under  tfie 
Workmen's  Compensation,  Insurance  and  Safety  Act  of  this,  state,  and 
that  therefore  there  was  no  consideration  for  the  settlement  agreement 
made  in  1914.  The  purpose  of  the  settlement  agreement  undoubtedly  was 
to  fix  the  amount  of  compensation  to  be  paid  on  account  of  the  accident 
and  the  time  and  manner  of  payment.  It  was  not  a  settlement  of  any 
disputed  claim  or  a  compromise  of  a  doubtful  right,  both  parties  at  the 
time  having  assumed  that  the  provisions  of  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act  applied  to  accidents  of  this  nature,  and 
that  the  liability  of  the  respondent  to  pay  was  fixed  by  the  terms  of  that 
act.  The  liability  of  the  respondent  was  not  disputed  at  that  time,  and 
the  right  of  the  appellant  to  receive  compensation  in  accordance  with  the 
terms  of  the  said  act  was  not  doubted  until  after  the  decision  of  the 
Supreme  Court  of  the  United  States  holding  that  the  state  commission 
had  no  jurisdiction  over  accidents  of  that  nature. 

But  it  appears  from  the  allegations  of  the  complaint  that  respondent 
never  contracted  to  make  any  payments,  except  of  such  sums  as  the 
Matson  Navigation  Company  might  be  obligated  to  pay  under  the  Work- 
men's Compensation,  Insurance  and  Safety  Act.  Under  the  decision  of 
tlie  United  States  Supreme  Court  in  the  Jensen  Case,  that  company  was 
not  obligated  to  pay  under  the  act  for  injuries  to  its  employes  sustained 
while  engaged  in  interstate  commerce ;  but  its  liability,  if  any,  was  a  com- 
mon-law liability  only,  which  was  not  covered  by  respondent's  insurance 
contract.  Thus  neither  the  appellant  nor  the  Matson  Navigation  Company 
could  have  maintained  an  action  on  the  insurance  contract  for  compensa- 
tion for  such  injury.  The  settlement  agreement  was  therefore  without 
consideration.  It  was  in  no  sense  a  contract  based  on  the  consideration 
of  forbearance  to  sue,  but  was  based  upon  a  mistake  of  both  law  and 
fact    City  Street  Improvement  Co.  v.  Pearson,  185  Pac.  962. 

For  these  reasons  the  judgment  is  affirmed. 

We  concur :    Langdon,  P.  J. ;  Brittain,  J.  ..     ■  I        r 
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ADAMS  &  WESTLAKE  CO.  v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  13119.) 

(Supreme  Court  of  lUinois.    April  21,  1920.) 

127  Northeastern  Reporter,  168. 

MASTER  AND  SERVANT  —  INJURY  WHILE  VOLUNTARILY 
OPERATING  FELLOW  SERVANT'S  MACHINE  HELD  NOT 
ONE  "ARISING  OUT  OF  EMPLOYMENT'  WITHIN  COM- 
PENSATION  ACT. 

Where  a  punch-press  hand  stopped  his  press  after  the  day's  work, 
and,  going  to  a  similar  machine  of  a  fellow  operator,  who  had  gone  out, 
attempted  to  operate  it,  sustaining  an  injury  to  his  hand,  the  machine  be- 
ing unguarded  tmlike  his  own,  the  injury  did  not  **arise  out  of  emplc^- 
ment,"  within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Error  to  Drcuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Bernard  Bassman,  the  employee,  opposed  by  the 
Adams  &  Westlake  Company,  the  employer.  Compensation  was  awarded 
by  the  Industrial  Commission,  the  award  confirmed  by  the  circuit  court, 
and  the  employer  brings  error.  Judgment  of  the  circuit  court  reversed, 
and  award  of  the  Industrial  Commission  set  aside. 

Charles  E.  Selleck  and  George  A.  Bruegger,  both  of  Chicago,  for 
plaintiff  in  error. 

A.  H.  Ranes  and  Corinne  L.  Rice,  both  of  Chicago,  for  defendant  in 
error. 

Thompson,  J.  This  writ  of  error  is  prosecuted  by  leave  of  court  to 
review  a  judgment  of  the  circuit  court  of  Cook  county  affirming  a  de- 
cision of  the  Industrial  Commission  awarding  to  Bernard  Bassman,  de- 
fendant in  error,  compensation  for  injuries  received  while  in  the  employ 
of  the  Adams  &  Westlake  Company,  plaintiff  in  error. 

Bassman  was  employed  by  plaintiff  in  error  as  an  experienced  punch- 
press  hand  and  had  been  working  for  it  about  two  weeks  before  he  was 
accidentally  injured.  He  was  1/  years  of  age.  His  compensation  was 
determined  by  the  number  of  pieces  punched,  with  a  guaranty  of  a  mini- 
mum of  27  cents  an  hour  if  his  piecework  did  not  amount  to  that  much. 
During  his  employment  he  had  not  turned  out  more  than  the  minimum, 
so  it  was  stipulated  that  his  compensation  was  $14.58  a  week — six  nine- 
hour  days  at  27  cents  an  hour.  The  presses  of  plaintiff  in  error  were 
equipped  with '  automatic  registers,  which  showed  the  number  of  pieces 
punched  by  each  machine.  Bassman  was  assigned  to  a  press  to  stamp 
out  cups  for  lantern  tops.  About  15  minutes  before  quitting  time  on  the 
day  of  the  accident,  the  register  on  his  machine  showed  that  he  had 
stamped  out  8,000  cups.  He  considered  this  a  full  day's  work  and  stopped 
his  press.  Johnson,  the  operator  of  the  machine  immediately  next  to  the 
one  operated  by  Bassman,  left  his  machine  and  went  to  the  ofHce.  Bass- 
man out  of  curiosity  attempted  to  operate  Johnson's  machine,  but  at  the 
first  attempt  his  left  hand  was  caught  in  the  press  and  his  fingers  were 
cut  off.  The  machines  were  similar,  but  the  die  used  in  the  Johnson  ma- 
chine was  different  from  the  one  used  in  the  machine  operated  by  Bass- 
man.   The  machine  of  the  latter  was  equipped  with  a  guard  which  pro- 
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tected  the  hand,  but  there  was  no  such  guard  on  the  blanking  die  used  in 
the  Johnson  machine.  Bassman  had  not  been  directed  to  operate  this 
machine  and  knew  that  he  would  receive  no  extra  compensation  for  what- 
ever work  he  did  with  it. 

The  only  question  presented  by  this  record  is  whether  the  injury  arose 
out  of  and  in  the  course  of  Bassman's  employment  Taking  the  evidence 
in  its  most  favorable  light,  with  all  the  reasonable  inferences  to  be  drawn 
therefrom,  we  think  it  clear,  under  the  authorities,  that  an  award  in  this 
case  cannot  stand.  We  discussed  at  length  in  Dietzen  Co.  v.  Industrial 
Board,  279  111.  11,  116  N.  E.  684,  Ann.  Cas.  1918B,  764,  the  law  on  this 
question,  and  what  we  there  said  is  controlling  here.  It  is  neither  neces- 
sary nor  advisable  to  repeat  the  discussion.  We  think  it  cannot  be  se- 
riously contendec)  that  Bassman  was  doing  the  work  to  which  he  had 
been  assigned  or  that  his  work  called  for  the  operation  of  the  machine 
by  which  he  was  injured.  Whether  his  attempt  to  operate  the  adjoining 
machine  was  out  of  idle  curiosity  or  for  some  other  reason,  he  was  act- 
ing upon  his  own  initiative  and  without  the  employer's  knowledge  or  con- 
sent. Where  a  servant  voluntarily  and  without  direction  from  the  master 
and  without  his  acquiescence  goes  into  hazardous  work  outside  of  his 
contract  of  hire,  he  puts  himself  beyond  the  protection  of  the  master's 
implied  undertaking  and  is  not  within  the  terms  of  the  'Workmen's  Com- 
pensation Act  (Kurd's  Rev.  St.  1917,  c.  48,  §§  126-152i).  An  injury  to 
an  employe  while  engaged  in  a  voluntary  act  not  accepted  by  or  known 
to  his  employer  and  outside  the  duties  for  which  he  is  employed  does  not 
arise  out  of  his  employment.  Mepham  &  Co.  v.  Industrial  Com.,  289  111. 
484,  124  N.  E.  540. 

Unfortunate  as. this  accident  is,  the  law  does  not  justify  the  award, 
and  therefore  the  judgment  of  the  circuit  court  must  be  reversed  and  the 
award  of  the  Industrial  Commission  set  aside. 

Judgment  reversed. 


-♦♦♦- 


CENTRAL  ILLINOIS  PUBLIC  SERVICE  CO.  v.  INDUSTRIAL 
COMMISSION  ET  AL.     (No.  13093.) 

(Supreme  Court  of  Illinois.    April  21,  1920.) 

127  Northeastern  Reporter,  80. 

2.  MASTER  AND   SERVANT— JURISDICTION    OF  CERTIORARI 

UNDER  COMPENSATION  ACT  SPECIAL. 

In  reviewing  on  certiorari  an  award  under  the  Workmen's  Compen- 
sation Act  by  the  Industrial  Commission,  the  circuit  courts  exeitdse 
special  jurisdiction  conferred  by  the  act,  and  they  cannot  maintain  such 
proceeding  by  virtue  of  their  general  powers. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3J.) 

3.  MASTER  AND  SERVANT  —  CERTIORARI  UNDER  COMPEN- 

SATION ACT  MAINTAINABLE  ONLY  IN  COUNTY  WHERE 

DEFENDANTS  OR  ONE  OF  THEM  RESIDK 

Under  Workmen's  Compensation  Act,  §  144,  par.  (f),  cl.  1,  only  the 
circuit  court  of  a  county  where  some  one  of  the  parties  defendant  shall 
be  found  has  jurisdiction  to  issue  a  writ  of  certiorari  to  review  an  award 
of  the  Industrial  Commission,  and  a  writ  issued  by  a  court  of  a  county 
wherein  none  of  the  parties  defendant  reside  is  in  excess  of  its  jurisdic- 
tion. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3].) 
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4.  MASTER  AND   SERVANT  —  COURT   WITHOUT  JURISDIC- 
TION OF  CERTIORARI  UNDER  COMPENSATION  ACT  MAY 
TRANSFER  PROCEEDING  TO  PROPER  COUNTY. 
Though  the  circuit  court  of  the  county  which  issued  a  writ  of  cer- 
tiorari to  review  an  award  of  the  Industrial  Commission  under  Work- 
men's Compensation  Act  was  without  jurisdiction  because  none  of  the 
parties  defendant  resided  in  the  coimty,  the  court  having  issued  a  writ 
may  nevertheless  under  Venue  Act,  §  36,  transfer  the  proceeding  to  a 
circuit  court  of  the  coimty  wherein  some  one  of  the  defendants  resides 
and  which  has  jurisdiction. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [3].) 
Carter  and  Farmer,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Champaign  County;  Franklin  H.  Boggs, 
Judge. 

The  Industrial  Commission  having  rendered  an  award  under  the 
Workmen's  Compensation  Act  in  favor  of  B.  L.  Kirk,  administrator  of 
Jesse  Huddleston,  against  the  Central  Illinois  Public  Service  Company, 
employer,  the  employer  brought  certiorari  to  the  circuit  court  and,  the 
writ  being  quashed,  brings  error.    Reversed  and  remanded. 

Vanse  &  Kiger,  of  Mattoon,  for  plaintiff  in  error. 
Dobbins  &  Dobbins,  of  Champaign,  and  F.  B.  Leonard,  Jr.,  of  Mc- 
tropoUs,  for  defendants  in  error. 

Stone,  J.  On  August  10,  1918,  the  Industrial  Commission  of  Illinois, 
at  a  hearing  to  review  an  award,  entered  its  order  affirming  the  award 
in  favor  of  B.  L.  Kirk,  administrator  of  the  estate  of  Jesse  Huddlesrton, 
deceased,  whose  death  was  the  resTilt  of  an  injury  arising  in  the  course 
of  his  employment  with  the  plaintiff  in  error.  At  the  time  of  the  injury 
both  parties  were  working  under  the  Workmen's  Compensation  Act  of  the 
State  of  Illinois.  On  August  26,  1918,  the  plaintiff  in  error  filed  with  the 
clerk  of  the  circuit  court  of  Coles  county  a  praecipe  for  a  writ  of  cer- 
tiorari directed  to  the  Industrial  Commission,  returnable  to  the  October 
term,  1918,  of  said  court,  and  filed  its  bond  in  the  sum  fixed  by  the 
Industrial  Commission,  and  the  same  was  approved  by  the  clerk  as  required 
by  law.  On  the  same  day  a  writ  of  certiorari  was  mailed  to  the  Indus- 
trial Commission  and  notice  of  the  commencement  of  the  certiorari  pro- 
ceedings and  the  return  day  of  the  writ  was  mailed  to  Kirk  the  adminis- 
trator, in  care  of  Dobbins  &  Dobbins,  his  attorneys,  at  their  post  office 
address  at  Champaign,  in  Champaign  county,  III.  Kirk  wa^  appointed 
administrator  by  the  county  court  of  Coles  county.  He  resides  in  Cham- 
paign county  and  filed  with  the  Industrial  Commission  his  request  that  all 
notice  of  proceedings  in  this  cause  be  served  personally  or  by  registered 
mail  upon  B.  L.  Kirk,  administrator  of  the  estate  of  Jesse  Huddleston, 
deceased.  Champaign,  111.,  and  gave  the  names  and  address  of  his  agents 
or  attorneys  as  Dobbins  &  Dobbins,  of  Champaign.  Dobbins  &  Dobbins, 
acting  as  attorneys  for  the  defendant  in  error,  wrote  counsel  for  plaintiff 
in  error  that  Kirk  did  not  reside  in  or  "may  be  found"  in  Coles  county, 
and  that  they  would  take  advantage  of  such  want  of  jurisdiction  of  the 
circuit  court  of  Coles  county  if  an  effort  were  made  to  have  the  case 
reviewed  in  that  court.  On  October  15,  1918,  Kirk,  in  person  limiting 
his  appearance,  moved  the  circuit  court  of  Coles  county  to  dismiss  the 
proceedings  on  the  ground  that  under  the  statute  the  court  had  no  juris- 
diction for  the  reason  that  he  was  not  a  resident  and  could  not  be  found 
in  Coles  county  within  the  meaning  of  the  statute.  Thereupon,  on  Octo- 
ber 28,  1918,  the  writ  of  certiorari  thus  issued  was  quashed.  On  Novem- 
ber 4,  1918,  plaintiff  in  error  filed  a  motion  to  set  aside  the  order  quashing 
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the  writ  of  certiorari,  which  motion  was  granted  on  April  23,  1919.  On 
May  3,  1919,  plaintiff  in  error  filed  a  cross-motion  for  change  of  venue 
to  the  circuit  court  of  Champaign  county,  which  was  allowed.  The  court 
thereupon  ordered  that  the  cause  be  transferred  to  the  circuit  court  of 
Champaign  county,  and  that  the  clerk  forthwith  transmit  a  transcript  of 
the  proceedings  had  in  Coles  county,  together  with  all  orders  made  and 
entered  therein  and  all  papers  filed  in  the  cause,  to  the  clerk  of  the  circuit 
court  of  Champaign  county,  and  that  the  plaintiff  in  error  pay  all  costs 
accrued.  On  June  18,  1919,  after  the  order  thus  transferring  the  cause  to 
the  circuit  court  of  Champaign  county  had  been  filed,  the  defendant  in 
error,  limiting  his  appearance,  entered  his  motion  to  quash  the  writ  of 
certiorari,  for  the  reason  that  no  writ  of  certiorari  was  sued  out  of  the 
circuit  court  of  Champaign  county  within  20  days  from  the  receipt  of 
notice  by  plaintiff  in  error  of  the  decision  of  the  Industrial  Commission, 
and  for  the  further  reason  that  the  circuit  court  of  Coles  county  never 
acquired  jurisdiction,  and  that  the  circuit  court  of  Champaign  county  was 
likewise  without  jurisdiction. 

The  question  presented  by  the  assignments  of  error  in  this  case  is 
whether  or  not  the  circuit  court  of  Champaign  county  acquired  jurisdic- 
tion of  the  parties  and  of  the  subject-matter. 

[1]  Plaintiff  in  error  contends  that  the  order  of  the  circuit  court  of 
Coles  county  transferring  the  cause  to  the  circuit  court  of  Champaign 
county  was  a  valid  order,  and  that  the  latter  court  thereby  had  jurisdiction 
of  the  cause  and  should  have  decided  it  on  its  merits.  The  question 
involved  here  is  not  one  arising  on  the  merits,  however,  but  is  whether 
plaintiff  in  error  is  entitled  to  a  hearing  on  the  merits  in  the  circuit  court 
of  Champaign  county.  Circuit  courts  are  courts  of  general  jurisdiction. 
A  court  of  general  jurisdiction  may  have  conferred  upon  it  by  statute  a 
special  statutory  jurisdiction  not  arising  out  of  the  common  law,  from 
which  such  court  draws  its  general  juirisdiction,  nor  exercised  according 
to  the  course  of  the  common  law  but  which  is  outside  the  general  jurisdic- 
tion of  such  court.  In  such  case  its  jurisdiction  is  special,  and  its  pro- 
ceedings and  judgments  are  treated  as  the  judgments  and  proceedings  of 
courts  of  special  jurisdiction.  Calkins  v.  Calkins,  229  111.  68,  82  N.  E.  242. 
When  a  court  is  in  the  exercise  of  special  jurisdiction,  that  jurisdiction  is 
limited  to  the  language  of  the  act  conferring  it.  That  court  has  no  powers 
from  any  other  source. 

[2]  Plaintiff  in  error  contends  that,  since  the  circuit  courts  of  the 
state  have  jurisdiction  of  common-law  writs  of  certiorari  and  of  bills  in 
chancery,  the  circuit  court  of  Coles  county  for  that  reason  had  jurisdiction 
of  the  subject-matter  in  the  case  at  bar  and  had  jurisdiction  to  transfer 
the  cause  to  Champaign  county.  Actions  and  remedies  under  the  Work- 
men's Con^pensation  Act  were  unknown  at  common  law.  The  entire 
subject  of  compensation  for  injuries  to  employes  is  of  statutory  origin. 
All  proceedings  thereunder  are  purely  statutory.  The  writ  of  certiorari 
in  this  class  of  cases  is  not  to  be  confused  with  the  common-law  writ  of 
certiorari.  The  powers  of  the  court  under  such  a  writ  as  provided  by  this 
act  are  different  from  those  under  the  common-law  writ  of  certiorari  and 
are  limited  to  the  powers  and  jurisdiction  conferred  by  the  act.  The 
proceedings  under  this  act,  where  the  writ  of  certiorari  has  issued  or  suit 
in  chancery  been  commenced,  are  not  the  same  as  in  other  similar  suits, 
but  are  governed  wholly  by  the  statute  in  question.  People  v.  McGoorty, 
270  111.  610,  110  N.  E.  791.  The  theory  of  the  Workmen's  Compensation 
Act  is  that  the  question  of  compensation  for  injuries  of  an  employe  shall 
be  adjusted  speedily  through  the  Industrial  Commission  in  so  far  as  that 
is  possible.  Courts  are  called  upon  to  assist  only  as  to  questions  of  law 
arising.  The  method  of  invoking  the  aid  of  the  circuit  court  is  prescribed 
by  statute,  as  are  the  questions  that  can  be  raised  and  the  orders  the  court 
may  enter.    The  jurisdiction  of  the  circuit  court  and  the  method  of  review 
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being  statutory,  only  such  jurisdiction  for  review  is  granted  and  only 
such  method  of  proceeding  can  be  employed  as  are  pointed  out  by  the 
statute.  Where,  in  a  special  statutory  proceedings,  one  form  of  review  is 
especially  given,  all  other  forms  of  review  are  excluded.  Smith-Lohr 
Coal  Co.  V.  Industrial  Board,  279  111.  88,  116  N.  E.  656;  People  v.  Mc- 
Goorty,  supra. 

13]  Clause  1  of  paragraph  (f)  of  section  19  of  the  Workmen's 
Compensation  Act  (Kurd's  Rev.  St.  1917,  c.  48,  §  144)  reads  as  follows: 

"The  circuit  court  of  the  county  where  any  of  the  parties  defendant 
may  be  found  shall  by  writ  of  certiorari  to  the  Industrial  Board  have 
power  to  review  all  questions  of  law  presented  by  such  record.  Such  writ 
shall  be  issued  by  the  clerk  of  such  court  upon  praecipe.  Service  upon  an> 
member  of  the  Industrial  Board  or  the  secretary  thereof  shall  be  service 
on  the  board,  and  service  upon  other  parties  in  interest  shall  be  by  scire 
facias,  or  service  may  be  made  upon  said  board  and  other  parties  in 
interest  by  mailing  notice  of  the  commencement  of  the  proceedings  and 
the  return  day  of  the  writ  to  the  office  of  said  board  and  the  last  known 
place  of  residence  of  the  other  parties  in  interest  at  least  ten  days  before 
the  return  day  of  said  writ.  ♦  *  ♦  Such  suit  by  writ  of  certiorari  or 
in  chancery  shall  be  commenced  within  twenty  days  of  the  receipt  of 
notice  of  the  decision  of  the  board." 

It  is  evident  that  the  court  upon  which  jurisdiction  to  hear  a  cause  on 
writ  of  certiorari  or  bill  in  chancery  has  been  conferred  by  said  section 
of  the  act  is  **the  circuit  court  of  the  county  where  any  of  the  parties 
defendant  may  be  found."  This  court  has  held  in  Louisville  &  Nashville 
Railroad  Co.  v.  Industrial  Board.  282  111.  136,  118  N.  E.  483,  that  the 
Industrial  Commission  and  members  thereof  are  not  parties  in  interest  as 
the  term  is  used  in  paragraph  (f )  of  section  19  of  the  act,  and  that,  before 
an  order  can  be  made  reviewing  the  act  of  the  industrial  Commission,  the 
writ  of  certiorari  must  issue  out  of  or  the  bill  in  chancery  be  commenced 
in  the  court  of  the  county  where  one  of  the  parties  defendant  may  be 
found.  The  jurisdiction  here  being  statutory,  it  was  conferred  only  on 
those  circuit  courts  selected  by  the  Legislature.  As  the  administrator  of 
the  deceased  employe  in  this  case  lived  in  Champaign  county  and  was  to 
be  found  there,  the  only  court  having  jurisdiction  to  issue  the  writ  of 
certiorari  was  the  circuit  court  of  Champaign  county.  It  follows  that  the 
circuit  court  of  Coles  county  did  not  have  jurisdiction  either  of  the  person 
of  the  administrator  or  the  subject-matter  of  the  suit. 

[4]  Defendant  in  error  contends  that  because  this  is  so  the  circuit 
court  of  Coles  county  had  no  authority  to  make  an  order  transferring 
the  cause  to  Champaign  county.  Plaintiff  in  error,  on  the  other  hand, 
contends  that  jurisdiction  to  transfer  the  cause  is  conferred  by  paragraph 
36  of  the  Venue  Act,  and  that  such  is  trge  even  though  the  circuit  court 
of  Coles  county  had  no  jurisdiction  of  the  parties  or  of  the  subject-matter 
for  any  other  purpose.  This  brings  us  to  a  consideration  of  said  para- 
graph, which  is  itself  an  act  entitled  **An  act  in  relation  to  the  practice  in 
the  courts  of  record  in  this  state,"  in  force  July  1,  1891  (Kurd's  Stat. 
1917,  p.  2957,  c.  146),  and  is  as  follows: 

"That  wherever  any  suit  or  proceeding  shall  hereafter  be  commenced, 
in  any  court  of  record  in  this  state,  and  it  shall  appear  to  the  court  where 
the  same  is  pending,  that  the  same  has  been  commenced  in  the  wrong 
court  or  county,  then  upon  motion  of  either  or  any  of  the  parties  to  such 
suit  or  proceeding,  the  court  shall  change  the  venue  of  such  suit  or  pro- 
ceeding to  the  proper  court  or  county,  and  the  same  when  the  venue  shall 
be  so  changed,  shall  be  then  pending  and  triable  in  such  court  or  county 
to  which  the  same  shall  be  so  changed  the  same  as  in  other  cases  of  change 
of  venue." 

Defendant  in  error  contends  that  this  act  does  not  apply  to  cases 
where  the  court  in  which  a  suit  is  commenced  does  not  have  jurisdiction 
of  the  subject-matter.    The  construction  of  this  act  has  not  been  hereto- 
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fore  before  this  court.  It  is  evident,  however,  that  by  the  use  of  the 
words  "any  suit  or  proceeding"  the  Legislature  intended  to  include  all 
actions  or  proceedings,  whether  the  same  be  at  law  or  in  chancery  or 
purely  statutory,  commenced  in  courts  of  record,  and  as  such  it  cannot  be 
doubted  that  the  proceedings  in  the  present  case  must  be  included.  Fur- 
thermore, it  is  evident  that  by  the  use  of  the  term  "commenced  in  the 
wrong  court  or  county,"  the  Legislature  intended  to  reach  those  cases 
begun  in  courts  not  having  jurisdiction  of  the  subject-matter  as  well  as 
those  where  jurisdiction  of  the  parties,  alone,  is  lacking.  This  is  a  pro- 
vision of  the  law  evidently  enacted  for  the  purpose  of  simpHfying  pro- 
cedure and  preventing  the  loss  of  substantial  rights  through  a  misunfler- 
standing  as  to  what  forum  should  be  used  to  obtain  such  rights.  By  this 
act  it  is  evident  that  the  Legislature  intended  to  and  did  confer  on  all 
courts  of  record  in  this  state,  without  regard  to  any  other  jurisdiction 
either  conferred  upon  or  denied  it  by  common  law  or  statute,  jurisdiction 
to  "change  the  venue  of  such  suit  or  proceeding  to  the  proper  court  or 
county."  It  cannot  be  doubted  that  the  power  to  confer  that  limited 
jurisdiction  lies  within  the  powers  of  the  Legislature,  and  we  are  of  the 
opinion  that  in  the  instant  case,  while  the  circuit  court  of  Coles  county 
had  no  jurisdiction  of  the  subject-matter  involved  for  any  other  purpose 
than  that  defined  in  the  Venue  Act  of  1891  and  could  therefore  enter  no 
order  affectinjg  the  rights  of  the  parties  under  the  award  made,  that  court 
was  by  said  act  empowered  to  transfer  the  cause  to  the  proper  county. 
which  in  this  case  was  Champaign  county,  and  under  said  act  when  said 
transfer  was  made  the  cause  was  from  that  time  forward  pending  in  the 
circuit  court  of  Champaign  county.  The  act  further  provides  that  when 
the  venue  shall  be  so  changed  the  cause  shall  then  be  pending  and  triable 
in  such  court  or  county  to  which  it  shall  be  so  changed,  "the  same  as  in 
other  cases  of  change  of  venue."  By  section  16  of  the  Venue  Act  it  is 
provided  that,  where  a  change  of  venue  has  been  had,  the  clerk  of  the 
court  to  which  the  change  of  venue  is  granted  shall  file  the  transcript  and 
papers  transmitted  to  him  and  docket  the  cause,  and  such  cause  shall  be 
proceeded  in  and  determined  in  all  things,  as  well  before  as  after  judg- 
ment, as  if  it  had  originated  in  such  court."  We  are  of  the  opinion,  there- 
fore, that  the  proceedings  in  this  case  were  properly  transferred  to  the 
circuit  court  of  Champaign  county  and  that  that  court  should  have  pro- 
ceeded to  a  hearing  on  the  merits. 

There  is  no  question  here  as  to  the  merits  of  the  case.  The  only 
question  here  is  one  of  jurisdiction  of  the  circuit  court  of  Champaign 
county  to  hear  the  case  on  its  merits.  There  has  been  no  hearing  in  that 
court  on  the  merits  and  no  judgment  or  order  of  that  court  concerning 
the  merits  is  here  for  review. 

For  error  in  quashing  the  writ  the  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  expressed  herein. 

Reversed  and  remanded. 

Carter  and  Farmer,  JJ.  (dissenting).  We  think  this  case  should  be 
affirmed  on  the  merits,  following  the  opinion  of  this  court  in  Central 
Illinois  Public  Service  Co.  v.  Industrial  Com.,  291  111.  256,  126  N.  E.  144. 
ft  was  conceded  by  all  counsel  that  this  case  must  be  controlled  on  the 
merits  by  our  decision  in  that  case.  The  man  whose  case  was  being  con- 
sidered in  that  case  and  the  man  in  this  case  were  employed  by  the  same 
company,  were  killed  in  the  same  accident,  under  the  same  circumstances, 
and  their  bodies  were  found  close  together.  The  only  purpose  there  can 
be  in  sending  this  case  back  to  the  trial  court  is  in  order  that  such  court 
may  enter  a  proper  order  on  the  merits,  and  that  order  on  the  merits  can 
only  be  one  way.  This  opinion  rightly  says  that  the  theory  of  the 
Workmen's  Compensation  Law  is  to  dispnose  of  the  claims  thereunder  as 
speedily  as  possible.    The  delay  necessarily  caused  by  sending  this  case 
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back  to  the  trial  court,  it  seems  to  us,  is  not  in  accordance  with  justice. 
To  adhere  to  the  conclusion  reached  here  seems  to  us,  in  view  of  our 
former  ruling  as  to  an  accident  identical  in  every  respect  with  this  one, 
to  be  paying  more  attention  to  form  than  to  substance.  We  appreciate 
fully  that  we  should  have  an  orderly  procedure  in  these  matters  as  in  all 
others,  and  if  the  court  thinks  this  question  of  procedure  important  enough 
to  express  its  views  thereon  we  could  sec  no  objection  to  so  doing,  pro- 
vided the  case  was  affirmed  in  this  court  on  the  merits  under  the  ruling  in 
Central  Illinois  Public  Service  Co.  v.  Industrial  Com.,  supra.  We  think  it 
would  be  entirely  proper  practice  here  to  take  the  short  cut  by  affirming 
the  judgment  on  the  merits,  and  thus  saving  all  further  delay  and  the 
additional  costs  of  other  hearings. 


CHALLENGE  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 
(No.  13145.) 

(Supreme  Court  of  Illinois.    April  21,  1920.) 

127  Northeastern  Reporter,  83. 

MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SUSTAIN  IN- 
DUSTRIAL   COMMISSION'S    FINDING    THAT    INFECTION 
RESULTED  FROM  INJURY  IN  EMPLOYMENT. 
Evidence  held  to  sustain  the  Industrial  Commission's  award  for  par- 
tial loss  of  the  use  of  the  employee's  hand  based  on  finding  that  the  in- 
fection causing  the  loss  resulted  in  the  course  of  employment  and  not 
from  the  employee's  act  in  scraping  a  callous  from  his  hand  with  a  knife. 
(For  otlier  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Error  to  Circuit  Court,  Kane  County;  Mazzini  Slusser,  Judge. 

Proceedings  before  \he  Industrial  Commission  to  recover  compen- 
sation for  injuries  to  John  Carlson,  employee,  opposed  by  the  Challenge 
Company  as  employer.  From  a  judgment  of  the  circuit  court  confirming 
Industrial  Commission's  award  of  compensation,  the  employer  brings 
error.    Affirmed. 

J.  C.  M.  Qow,  of  Chicago,  for  plaintiff  in  error. 
Emil  Benson,  of  Batavia,  and  Mighell,  Gunsul  &  Allen,  of  Aurora, 
for  defendant  in  error. 

Thompson.  J.  This  writ  of  error  is  prosecuted,  by  leave  of  court,  to 
review  the  judgment  of  the  circuit  court  of  Kane  county  confirming  an 
award  of  the  Industrial  Commission  allowing  compensation  to  defend- 
ant in  error,  John  Carlson,  for  a  permanent  partial  loss  of  the  use  of  his 
right  hand,  growing  out  of  an  injury  received  in  the  course  of  and  aris- 
ing out  of  his  employment.  It  is  the  contention  of  plaintiff  in  error  that 
the  loss  of  the  use  of  the  hand  is  not  the  result  of  said  injury. 

Defendant  in  error  was  57  years  of  age  at  the  time  of  the  accident 
and  had  been  employed  by  plaintiff  in  error  as  a  woodworker  for  about 
25  years.  He  was  married  and  had  two  children,  10  and  15  years  old,  re- 
spectively. November  2,  1917,  while  at  his  work  defendant  in  error  suf- 
fered an  injury  which  resulted  in  the  crushing  of  the  end  of  the  index 
finger  and  the  making  of  a  blood  blister  on  the  side  and  near  the  distal 
joint  of  the  middle  finger  of  his  right  hand.    By  reason  of  his  work  the 
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knuckles  of  Carlson's  fingers  had  become  calloused,  and  these  callouses 
would  become  hard  and  sore,  something  like  a  corn.  The  blood  blister 
was  near  the  edge  of  the  callous  on  the  middle  finger  of  Carlson's  right 
hand.  Carlson  went  to  a  physician,  who  dressed  his  fingers.  November 
26  he  was  discharged  as  cured.  About  December  5  the  callous  on  the  fin- 
ger where  the  blood  blister  had  been  became  sore,  and  Carlson  scraped  the 
calloused  place  with  a  pocketknife.  There  is  no  evidence,  however,  that 
in  doing  so  he  caused  an  incision  or  break  in  the  skin.  On  December  8  he 
reported  his  condition  to  his  foreman,  when  he  quit  work  for  the  day, 
and  on  the  9th  he  went  to  a  physician,  who  discovered  a  serious  infec- 
tion in  or  under  the  callous.  The  infection  became  so  serious  that  it  was 
necessary  to  remove  the  finger.  As  a  further  result  of  the  infection  the 
other  fingers  of  the  hand  are  stiffened,  and  the  commission  found  a  loss 
of  two-thirds  of  the  use  of  the  right  hand.  It  appears  from  the  testi- 
mony of  the  physicians  that  it  would  be  necessary  to  have  an  incision  or 
wound  before  an  infection  could  follow,  and  that  it  was  entirely  possible 
for  the  infection  to  be  the  result  of  the  accident  of  November  2. 

The  award  is  consonant  with  justice  when  all  the  circumstances  of  the 
case  are  considered,  and  we  are  not  prepared  to  say  that  there  is  no  evi- 
dence in  the  record  justifying  the  finding  of  the  commission.  With  the 
record  in  this  state  we  will  not  set  aside  such  finding. 

Judgment  affirmed. 


MARION  COUNTY  COAL  CO.  v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  13141.) 

(Supreme  Court  of  Illinois.    April  21,  1920.) 

127  Northeastern  Reporter,  84. 

MASTER  AND  SERVANT— HOMICIDE  HELD  NOT  RESULT  OF 
ACCIDENT  "ARISING  IN  COURSE  OF  EMPLOYMENT" 
WITHIN  COMPENSATION  ACT. 

The  killing  of  m'ner  by  car  driver,  both  employees  in  coal  mine, 
was  not  the  result  of  an  accident  "arising  in  the  course  of  the  employ- 
ment", and  there  was  no  causal  connection  between  the  employment  and 
the  killing,  so  that  employer  was  not  liable  under  Workmen's  Compen- 
sation Act,  it  resulting  from  a  quarrel  about  a  past  event  in  which  de- 
ceased was  the  aggressor,  he  having  complained  of  non-delivery  to  him 
the  night  before  of  an  empty  car  and  of  the  presence  of  a  chain  for  the 
machine  runner  in  the  empty  car  just  delivered. 
\  (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

^  (For  other  definitions,  see   Words  and   Phrases,   First  and   Second 

\  Series,  Course  of  Employment.) 

[  Error  to  Circuit  Court,  Marion  County;  Thomas  E.  Ford,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Lorenzo 
Benvanuta,  administrator,  opposed  by  the  Marion  County  Coal  Company, 
employer.  An  award  by  arbitrator  was  confirmed  by  the  Industrial 
Commission,  and  again  by  the   circuit   court,   and   the  Company  brings 

'  error.    Reversed. 

Frank  F.  Noleman,  Robert  E.  Wright,  and  June  C  Smith,  all  of 
Central i a,  for  plaintiflf  in  error. 

A.  W.  Kerr,  of  Spirngfield,  and  F.  H.  Kruger,  of  Belleville,  for  de- 
fendant in  error. 
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Cartwright,  J.  Joe  Muzzarelli  was  killed  by  Roy  Orison  in  the  mine 
of  the  plaintiff  in  error,  the  Marion  County  Coal  Company,  where  both 
were  employed,  and  the  administrator  of  Muzzarelli's  estate  made  appli- 
cation under  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St.  1917,  c. 
48.  §§  126-152i)  for  compensation  for  the  death  of  his  intestate.  An  arbi- 
trator made  an  award,  and  on  a  review  by  the  Industrial  Commission  the 
award  was  confirmed.  The  record  was  removed  to  the  circuit  court  of 
Marion  county  by  writ  of  certiorari,  and  the  award  was  ag^ain  confirmed, 
and  the  writ  quashed.  On  the  petition  of  the  coal  company  a  writ  of 
error  was  awarded  by  this  court. 

There  was  no  controverted  question  of  fact.  'Joe  Muzzarelli  was  em- 
ployed as  a  miner  by  the  plaintiff  in  error,  and  Roy  Orison  was  a  driver, 
delivering  empty  cars  and  hauling  loaded  cars  away.  In  the  room  where 
Muzzarelli  was  employed  machine  men  undercut  the  coal  with  a  machine, 
and  Muzzarelli  was  a  digger  and  loader  of  coal  on  the  cars.  In  the 
morning  of  August  31,  1917,  Orison,  according  to  custom,  brought  an 
empty  car  to  the  entrance  of  Muzzarelli's  room.  The  car  had  a  chain  in  it, 
weighing  35  pounds,  called  a  "cutter  head,"  which  had  been  called  for  by 
the  machine  man,  to  be  installed  in  the  undercutting  machine.  It  was  the 
duty  of  Muzzarelli  to  push  the  empty  car  to  the  face  of  the  coal,  and  the 
machine  man  was  to  remove  the  chain  and  install  it.  The  loaders  were 
paid  according  to  the  number  of  cars  loaded,  and  the  rule  of  the  mine  was 
that  each  loader  should  receive  the  same  number  of  cars  each  day.  At 
quitting  time  the  day  before  iMuzzarelli  had  received  one  car  less  than 
the  other  loaders,  and  this  car  was  delivered  to  him  the  first  one  in  the 
morning.  When  Orison  put  the  car  for  Muzzarelli  in  the  switch  at  the 
entrance  of  the  room,  Muzzarelli  came  there  and  commenced  cursing 
Orison  and  calling  him  vile  names  and  said  that  he  did  not  give  him 
a  fair  turn  the  day  before.  While  Muzzarelli  was  cursing  Orison  and 
calling  him  vile  names,  he  noticed  the  cutter  head  in  the  car,  and  said  he 
did  not  want  that  car  because  there  was  a  chain  in  it.  Orison  explained  to 
him  that  he  did  not  have  to  unload  the  cutter  and  that  the  machine  men 
in  the  room  would  do  it.  There  was  a  sprag  in  a  wheel  of  a  car  which 
had  run  off  the  track,  and  Orison  went  to  that  car  and  pulled  the  sprag 
out  and  shoved  the  car  on  the  track  and  walked  back  to  Muzzarelli's 
car  with  the  sprag  in  his  hand.  Muzzarelli  was  still  cursing  him  and 
repeating  the  vile  epithets,  when  Orison  said  if  he  did  not  shut  up  he 
would  hit  him  on  the  head  with  the  sprag,  which  was  a  stick  of  wood. 
Muzzarelli  came  toward  Orison  and  made  a  jump  as  if  to  grab  him, 
when  Orison  struck  him  on  the  head  with  the  sprag  and  killed  him. 
The  fact  that  the  chain  was  in  the  empty  car  did  not  impose  any  duty 
on  Muzzarelli  or  interfere  in  the  slightest  degree  with  his  duties  or 
service,  but  it  was  to  be  taken  out  by  others  for  use  in  the  undercutting 
machine. 

An  employer  is  liable  to  pay  compensation  for  an  accidental  injury 
to  his  employe  arising  out  of  and  in  the  course  of  the  employment,  but 
he  is  only  so  liable  when  the  injury  is  the  result  of  an  accident  arising 
in  the  course  of  the  empIo3rment  and  when  there  is  a  causal  connection 
between  the  employment  and  the  injury.  There  have  been  several  cases 
where  an  injury  has  resulted  from  an  assault  when  the  employe  was 
engaged  in  the  performance  of  his  duties  so  that  the  employment  could 
be  said  to  be  the  origin  or  cause  of  the  accident  and  injury,  and  in 
each  of  those  cases  an  award  has  been  sustained.  In  Ohio  Building 
Safety  Vault  Co.  v.  Industrial  Board,  277  III.  96,  115  N.  E.  149,  the 
assault  was  upon  a  night  watchman  and  was  a  natural  incident  of  the 
employment  and  his  duties,  and  the  injury  was  regarded  as  resulting 
from  the  employment.  In  Pekin  Cooperage  Co.  v.  Industrial  Com..  285 
III.  31,  120  N.  E.  530,  the  employe  making  the  assault  had  taken  staves 
from  the  rack  of  the  injured  employe  and  put  them  in  his  own  and 
was  the  aggressor,  while  the  injured  employe  did  no  more  than  to  defend 
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himself  and  was  in  no  way  responsible  for  the  assault.  In  Swift  &  Co. 
V.  Industrial  Com.,  287  III.  564,  122  N.  E.  7^6,  the  court  held  that  the 
evidence  warranted  a  conclusion  that  the  altercation  in  which  a  steam- 
fitter  was  injured  was  not  personal,  but  grew  out  of  matters  connected 
with  his  work,  and  thit  he  was  not  the  aggressor.  In  Chicago,  Rock 
Island  &  Pacific  Railway  Co.  v.  Industrial  Com.  288  111.  126.  123  N.  E. 
278.  where  a  locomotive  boiler-washer  was  killed,  the  court  concluded 
that  there  was  a  causal  connection  with  the  conditions  under  which  the 
employe  was  required  to  perform  his  work  and  the  consequent  injury. 
None  of  these  cases,  in  which  the  injured  party  was  not  the  aggressor, 
but  was  injured  in  the  course  of  his  employment,  would  justify  uphold- 
ing the  award  in  this  case,  in  which  the  quarrel  was  about  a  past 
event,  and  in  which  Muzzarelli  was  the  aggressor.  His  cursing  and  abuse 
of  Orison  were  not  in  respect  to  .anything  being  done  at  the  time  and  had 
no  relation  or  connection  with  the  present  work  or  present  conditions. 
Muzzarelli  was  not  performing  any  duty  or  protecting  any  property, 
and  was  not  hired  to  incite,  begin,  or  carry  on  a  quarrel  with  Ch*ison 
about  the  fact  that  it  happened  at  the  last  delivery  of  empty  cars  the 
day  before  there  was  a  car  due  him,  and  it  was  not  delivered  until  the 
next  morning.  There  was  no  reason  whatever  for  his  conduct  on  account 
of  the  chain,  which  was  properly  delivered  in  the  car  for  the  machine 
rtmner  in  accordance  with  a  request  and  was  to  be  taken  out  by  the 
machine  runner,  and  not  by  'Muzzarelli.  The  interests  of  the  employer 
were  not  being  aided,  protected,  or  advanced  in  any  manner  by  what 
Muzzarelli  did,  and  the  quarrel  and  consequent  injury  had  no  reasonable 
connection  with  any  work  then  being  done  for  the  plaintiff  in  error. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  award  of 
the  Industrial  Commission  set  aside. 

Judgment  reversed. 


CITY  OF  CHICAGO  v.  INDUSTRIAL  COMMISSION  ct  al. 
(No.  13154.) 

(Supreme  Court  of  Illinois.    April  21,  1920.) 

127  Northeastern  Reporter,  49. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  APPLIES 

ONLY  TO  RISKS  OF  EMPLOYMENT. 

An  accident,  to  be  within  the  Compensation  Act,  must  have  its  origin 
in  some  risk  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

2.  MASTER  AND  SERVANT  —  INJURY  THROUGH   QUARREL 

NOT  WITHIN  COMPENSATION  ACT. 

Where  an  employee  of  a  city  unloading  a  freight  car  refused  to  get 
a  negro  workman  a  drink  when  he  was  getting  one  for  himself,  and  was 
called  a  name  by  the  negro  and  told  he  would  be  knocked  in  the  head  if 
he  climbed  the  car,  a  threat  which  was  fulfilled  to  his  fatal  injury  when 
he  returned  to  his  work,  the  injury  did  not  have  its  origin  in  a  risk  of 
the  employment,  and  the  widow  is  not  entitled  to  compensation  under  the 
Compensation  Act. 

(Foi-  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

Vol.  VI — Comp.  2. 
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Error  to  Circuit  Court,  Cook  Cotinty;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Bridget 
Gallagher,  the  widow,  for  the  death  of  her  husband  John  Gallagher,  op- 
posed by  the  City  of  Chicago,  the  employer.  Compensation  was  awarded 
by  the  Industrial  Commission,  the  award  confimled  by  the  circuit  court, 
and  the  City  brings  error.    Judgment  reversed,  and  award  set  aside. 

Samuel  A.  Ettelson,  Corp.  Counsel,  and  William  H.  Devenish,  City 
Atty.,  both  of  Chicago  (Robert  H.  Farrell,  of  CHiicago,  of  counsel),  for 
plaintiff  in  error. 

Joseph  P.  Mahoney,  of  Chicago  (W.  P.  Quinby,  of  Chicago,  of 
counsel),  for  defendants  in  error. 

Dunn,  C.  J.  John  Gallagher,  a  laborer  in  the  employ  of  the  city 
of  Chicago,  was  at  work  on  August  3,  1917,  loading  sand  from  a  fr-eight 
car  into  wagons  near  the  municipal  pier.  He  got  down  from  the  car  and 
went  to  a  hydrant  to  get  a  can  of  drinking  water,  with  which  he  returned 
to  the  car.  A  negro  named  Ramsey  was  working  on  an  adjoining  car 
and  asked  Gallagher  for  a  drink,  but  Gallagher  told  him  to  get  his  own 
water.  Ramsey  called  him  a  name  and  told  him  to  climb  on  the  car 
and  he  would  knock  his  head.  Gallagher  said  nothing,  but  after  standing 
there  for  a  few  minutes  climbed  upon  the  car  to  go  on  with  his  work, 
and  Ramsey  called  him  a  name  and  struck  him  on  the  head  with  a  shovel. 
Gallagher  died  as  a  result  of  the  injury,  and  the  Industrial  Commission 
affirmed  a  decision  of  an  arbitrator  allowing  compensation  to  his  widow. 
The  circuit  court  confirmed  the  decision  of  the  Industrial  Commission, 
and  upon  the  petition  of  the  city  a  writ  of  error  was  awarded  to  review 
the  judgment  of  the  circuit  court. 

[1.  2]  The  only  question  in  the  case  is  whether  the  accident  arose 
out  of  the  deceased's  employment.  The  rule  is  that  an  accident,  to  be 
within  the  Compensation  Act  (Hurst's  Rev.  St.  1917,  c.  48,  §§  126-152i), 
must  have  had  its  origin  in  some  risk  of  the  employment,  but  the  cases 
are  so  various  that  it  is  impossible  to  establish  a  fixed  rule  for  determin- 
ing what  is  a  risk  of  the  employment.  We  have  held  that  an  injury  to  an 
employe  in  a  fight  with  another  employe  growing  out  of  a  quarrel  about 
the  employer's  work  in  which  they  were  engaged  arises  out  of  the  em- 
ployment. In  Pekin  Cooperage  Co.  v.  Industrial  Com.,  285  111.  31,  120 
N.  E.  530,  we  held  that  there  must  be  some  causal  relation  between  the 
employment  and  the  injury,  and  though  it  is  not  necessary  that  the 
injury  be  one  which  ought  to  have  been  foreseen  or  expected,  it  must  be 
one  which  after  the  event  may  be  seen  to  have  had  its  origin  in  the 
nature  of  the  employroent.  The  injury  for  which  the  claimant  was  held 
in  that  case  to  be  entitled  to  compensation  was  received  in  a  fight,  with 
another  employe  growing  out  of  a  quarrel  in  regard  to  the  manner  of 
doing  their  work,  and  it  was  held  for  this  reason  that  it  might  be  inferred 
that  the  injury  arose  out  of  the  employment,  because  where  men  are 
working  together  at  the  same  work  differences  may  be  expected  to  arise 
about  the  manner  of  doing  the  work,  the  use  of  tools,  interference  of 
the  workmen  with  one  another,  or  other  details.  Swift  86  Co.  v. 
Industrial  Com.,  287  III.  564,  122  N.  E.  796,  was  also  a  case  of  an  injury 
received  in  a  fight  between  two  employes.  The  decision  holding  that 
the  dispute  arose  out  of  the  employment  and  that  the  employer  was 
liable  for  compensation  was  based  upon  the  proposition  that  the  alterca- 
tion grew  out  of  matters  connected  with  the  employe's  work  and  was 
not  purely  a  personal  one  entirely  outside  the  scope  of  his  employment. 
These  cases  were  entirely  different  from  the  present  case.  The  felonious 
assault  which  was  made  upon  the  deceased  was  without  any  excuse. 
It  had  no  more  connection  with  the  work  in  which  he  was  engaged  than 
if  Ramsey  had  been  a  loiterer  on  the  street  and  had  asked  for  a  drink 
from  Gallagher's  can.     There  was  no  causal  relation  between  the  work 
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and  the  assault.  The  affair  was  purely  personal,  with  no  reference  to 
the  employment.  Ramsey  and  Gallagher  happened  to  be  at  the  same 
place  because  of  their  employment,  but  an  injury  done  by  one  to  the 
other  on  account  of  some  purely  personal  grudge  which  this  proximity 
gave  an  opportunity  to  inflict  was  not  a  result  of  the  employment.  There 
was  no  causal  connection  between  the  conditions  under  which  the  work 
was  to  be  done  and  the  injury.  The  injury  was  not  incidental  to  the 
character  of  the  business,  but  the  deceased  would  have  been  equally 
exposed  to  it  entirely  apart  from  his  employment. 

The  judgment  will  be  reversed,  and  the  award  set  aside. 

Judgment  reversed. 


CITY  OF  CHICAGO  v.  INIXJSTRIAL  COMMISSION  et  al. 
(No.  13171.) 

(Supreme  Court  of  Illinois.    April  21,  1920.) 

127  Northeastern  Reporter,  46. 

3.  MASTER  AND  SERVANT  —  WRIT  OF  ERROR  TO  REVIEW 
PREVIOUS  AWARD  OF  INDUSTRIAL  COMMISSION  MUST 
BE  WITHIN  TIME  LIMITED  BY  NEW  STATUTE. 
The  amendment  of   Workmen's  Compensation  Act,  §   19,  by  Laws 
1919,  p.  548,  so  as  to  limit  review  by  the  Supreme  (Tourt  to  writ  of  error 
applied  for  at  the  first  Supreme  Court  term  following  the  rendition  of 
the  circuit  court  judgment  applies  to  a  writ  of  error  to  review  a  judg- 
ment by  the  circuit  court  entered  before  it  became  effective. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[354].) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  before  the  Industrial  Commission  by  Qara  Ostiller,  as 
administratrix,  to  recover  compensation  for  the  death  of  Peter  Ostiller, 
opposed  by  the  City  of  Chicago,  employer.  The  award  of  compensation 
by  the  Industrial  Commission  was  approved  by  the  circuit  court,  and  the 
City  brings  error.    Writ  of  error  dismissed. 

Samuel  A.  Ettelson,  Corp.  Counsel,  and  William  H.  Devenish,  City 
Atty.,  both  of  Chicago  (Roibert  H.  Farrell,  of  Chicago,  of  counsel),  for 
plaintiff  in  error. 

Busch,  Leesman  &  Roemer,  of  Chicago  (David  H.  Greenberg,  of 
Chicago,  of  counsel),  for  defendant  in  error. 

Carter,  J.  This  is  an  action  instituted  before  the  Industrial  Com- 
mission of  Illinois  by  Clara  Ostiller,  administratrix  of  the  estate  of  her 
husband,  Peter  Ostiller,  deceased,  under  the  provisions  of  the  Workmen's 
(Compensation  Act,  for  compensation  for  the  death  of  her  husband  while 
acting  as  a  police  patrolman  for  the  city  of  Chicago:  it  being  claimed 
that  he  came  to  his  death  by  an  injury  suffered  in  the  line  of  his  employ- 
ment on  June  12,  1918.  On  hearing  before  the  Industrial  Commission 
the  facts  were  largely  stipulated  and  the  finding  was  in  favor  of  the 
claimant.  On  review  in  the  circuit  court  of  Cook  county  the  award  of 
the  Industrial  Commission   was  affirmed  June  10,   1919;   the  trial  judge 
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on  said  date  entering  an  order  that  the  cause  was  one  proper  to  be 
reviewed  by  this  court,  and  the  case  was  brought  here  at  the  February 
term,  1920,  by  writ  of  error. 

Under  section  19  of  the  Workmen's  Compensation  Act  in  force  at 
the  time  this  order  was  entered  in  the  circuit  court,  it  was  provided  that 
the  cause  could  be  brought  to  this  court  by  writ  of  error  on  the  certificate 
of  the  trial  judge  that  the  cause  was  one  proper  to  be  reviewed  in  this 
court  (Hurd's  Stat.  1917,  p.  1462).  and  this  court,  in  construing  that 
statute,  has  held  that  the  writ  of  error,  after  that  certificate  was  made, 
could  be  sued  out  of  this  court  any  time  within  three  years.  Western 
Electric  Co.  v.  Industrial  Com..  285,  111.  279,  120  N.  E.  774.  Section  19 
was  amended  by  the  last  Legislature,  the  amendment  going  into  force 
July  1.  1919,  so  as  to  provide  that  the  judgment  and  orders  of  the  circuit 
court  under  the  act  "shall  be  reviewed  only  by  the  Supreme  Court  upon 
a  writ  of  error  which  the  Supreme  Court  in  its  discretion  may  order  to 
issue,  if  applied  for  not  later  than  the  second  day  of  the  first  term  of  the 
Supreme  Court  followinjif  the  rendition  of  the  circuit  court  judgment 
or  order  sought  to  be  reviewed,  provided,"  etc.    Laws  of  1919,  p.  548. 

[11  It  is  argued  by  counsel  for  plaintiff  in  error  that,  as  this  amend- 
ment had  become  effective  before  the  suing  out  of  this  writ  of  error, 
the  only  way  this  cause  could  properly  be  brought  here  after  July  1, 
1919,  was  by  applying  to  this  court,  under  amended  section  19.  not  later 
than  our  October  term.  1919.  and  that,  as  this  application  was  not  made 
until  the  February  terra,  1920,  this  court,  under  the  statute,  is  without 
authority  to  review  the  case  by  writ  of  error.  This  court  has  always 
consistently  held  that  the  suing  out  of  a  writ  of  error  is  the  bringing 
of  a  new  suit.  Freesen  v.  Scott  County  Drainage  District,  283  111.  536, 
119  N.  E.  625,  and  cases  cited. 

[2]  Counsel  for  defendant  in  error  argue  that  this,  being  a  new 
suit,  is  governed  by  the  law  relative  to  procedure  and  practice  in  force 
at  the  time  the  new  suit  was  instituted.  This  court  has  repeatedly  held 
that  the  law  is  well  settled  that  there  can  be  no  vested  right  in  any 
particular  remedy,  method,  or  procedure,  and  "that,  while  the  general  rule 
is  that  statutes  will  not  be  so  construed  as  to  give  them  a  retrospective 
operation  unless  it  clearly  appears  that  such  was  the  legislative  inten- 
tion, still,  when  the  change  merely  affects  the  remedy  or  the  law  of 
procedure,^  all  rights  of  action  will  be  enforceable  under  the  new  pro- 
cedure, without  regard  to  whether  they  accrued  before  or  after  such 
change  in  the  law.  and  without  regard  to  whether  suit  had  been  instituted 
or  not,  unless  there  is  a  saving  clause  as  to  existing  litigation.'*  Chicago 
&  Western  Indiana  Railroad  Co.  v.  Guthrie.  192  111.  579.  61  N.  E.  658.  To 
the  same  effect  are  Dbbbins  v.  First  Nat.  Bank,  112  111.  553;  Winslow  v. 
People,  117  III.  152,  7  N.  E.  135;  People  v.  Clark,  283,  111.  221,  119 
N.  E.  329,  and  cases  cited. 

[3]  There  can  be  no  question,  under  these  authorities,  that  this 
amendment  merely  affected  practice  and  procedure,  and  that,  as  there  is 
no  vested  right  in  practice  and  procedure,  the  writ  of  error  after  July  1, 

1919,  could  only  be  sued  out  in  accordance  with  the  provisions  of  the 
statute  as  amended.  This  being  so,  clearly  this  court  is  without  jurisdic- 
tion to  hear  this  cause  on  a  writ  of  error  brought  at  the  February  term, 

1920,  several  months  after  the  law  was  amended  providing  that  the  only 
method  by  'which  the  decision  of  the  trial  court  could  be  reviewed  in  this 
court  would  be  by  writ  of  error  or  order  of  this  court  within  the  time 
limited. 

Counsel  for  the  defendant  in  error  also  argue  that,  even  though 
the   claim   of   plaintiff  in   error   as   to    following   the   former   procedure 

7^^^  1^  yjjfn^^  '**?^*'  ^^^  ^**^  ^^"^^  ^^y  ^  brought  to  this  court  after 
July  1,  1919,  under  the  reasoning  of  the  authorities  already  cited,  par- 
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ttcnlarly  Dobbins  v.  First  Nat.  Bank,  supra,  not  later  than  our  October, 
1919,  term.  In  view  of  our  holding  that  it  is  not  a  vested  right,  it  is 
unnecessary  to  decide  this  question. 

The  court  being  without  jurisdiction  to  hear  this  case,  the  writ  will 
be  dismissed. 

Writ  dismissed. 


-♦•^- 


NATIONAL  ZINC  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  1286a.) 

(Supreme  Court  of  Illinois.     April  21,  1920.) 

127  Northeastern  Reporter,  135. 

1.  MASTER  AND  SERVANT— ADMINISTRATOR  MAY  FILE  PE- 

TITION UNDER  COMPENSATION  ACT. 

Either  an  admdnistratpr,  a  beneficiary,  or  an  employer  may  file  peti- 
tion for  adjustment  of  a  claim  under  Workmen's  Compensation  Act. 
^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  400.)    . 

2.  MASTER     AND     SERVANT— AWARD     UNDER     COMPENSA- 

TION ACT  TO  ADMINISTRATOR  DISTRIBUTABLE  UNDER 

ORDER  OF  APPOINTING  COURT. 

If  award  under  Workmen's  Compensation  Act  is  made  to  an  ad- 
ministrator, the  compensation  is  to  be  distributed  pursuant  to  an  order 
of  th«  court  appointing  him. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  386[5].)  ] 

3.  MASTER  AND  SERVANT— PROOF  OF  BENEFICIARY  NECES-  ^ 

SARY  FOR  AWARD  UNDER  COMPENSATION  ACT-  ;J 

Whoever  files  the  petition  under  Workmen's  Compensation  Act,  ex-  J 

istence  of  a  beneficiary  at  time  of  hearing  is  essential  to  award,  and  must  J 

be  affirmatively  shown.  1 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.)  -| 

5.  MASTER  AND  SERVANT— PRESUMPTION  OF  CONTINUANCE 

OF  LIFE  HELD  INSUFFIQENT  TO  SHOW  EXISTENCE  OF 

BENEFICIARIES  UNDER  COMPENSATION  ACT. 

Though  deceased  employee's  father  and  mother,  respectively  60  and 
40  years  old,  were  seen  at  their  residence  in  Russian  Poland  in  August, 

1915,  the  presumption  of  continuance  of  life  is  insufficient  for  the  neces-  J 

sary  showing  of  existence  of  beneficiaries  at  the  time  of  the  hearing  be- 
fore the  Industrial  Commission,  26  months  later,  that  country  having  in  ' 
the  meantime  been  overrun  by  hostile  armies  and  devastated  and  robbed                                          \ 
of  the  means  of  sustenance.                                                                                                                      ] 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

6.  MASTER  AND  SERVANT  —  PROCEDURE  IS  GOVERNED  BY 

COMPENSATION  ACT  AS  AMENDED  PRIOR  TO  FILING  OF 

PETITION. 

Procedure  in  a  proceeding  under  the  Workmen's  Compensation  Act 
is  governed  by  the  act  as  amended  prior  to  the  filing  of  the  petition  for 
adjustment  of  the  claim. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 
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7.  MASTER  AND  SERVANT  —  REMANDED  TO  INDUSTRIAL 
COMMISSION  PROPER,  WHERE  THERE  IS  MERELY  IN- 
SUFFICIENT PROOF  OF  BENEFICIARIES  UNDER  COM- 
PENSATION ACT. 

Under  Workmen's  Compensation  Act,  §  19f,  authorizing  the  court  to 
remand  the  cause  to  the  Industrial  Commission  for  further  proceedings, 
stating  the  questions  requiring  further  hearing,  it  should,  on  application, 
do  so;  there  being  merely  an  insufficiency  of  proof  as  to  existence  of  al- 
leged beneficiaries. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417(91.) 

Error  to  Circuit  Court,  Sangamon  County;  E.  S.  Smith,  Judge. 

Proceeding  by  Frank  L.  Trutter,  administrator,  under  the  Work- 
men's Compensation  Act,  for  compensation  for  death  of  Frank  Gricis, 
opposed  by  the  National  Zinc  Company,  the  employer.  Award  of  arW- 
trator,  confirmed  by  the  Industrial  Commission,  was  set  aside  by  the 
circuit  court,  and  the  administrator  brings  error.  Reversed  and  remand- 
ed, with  directicHis. 

William  J.  Lawler  and  Isidor  Yacktis,  both  of  Springfield,  for  plain- 
tiflF  in  error. 

Patton   &   Patton,   of   Springfield,   for   defendants   in   error. 

• 

Cartwright,  J.  Frank  L.  Trutter,  administrator  of  the  estate  of 
Frank  Gricis,  deceased,  applied  to  the  Industrial  Commission  for  compen- 
sation for  the  death  of  his  intestate  from  an  injury  sustained  in  the  service 
of  the  National  Zinc  Company.  There  was  a  hearing  before  an  art>itrator, 
resulting  in  an  award  on  August  7,  1917,  and  on  a  review  of  the  Industrial 
Commission  the  award  was  confirmed  on  December  31,  1917.  A  writ  of 
certiorari  was  sued  out  of  the  circuit  court  of  Sangamon  county,  and  the 
decision  of  the  Industrial  Commi^ion  was  reversed  and  the  award  set 
dside  by  the  court.  A  certificate  was  made  that  the  cause  was  one  proi>er 
to  be  reviewed  by  this  court,  and  by  virtue  of  that  certificate  the  adminis- 
trator sued  out  a  writ  of  error. 

It  was  agreed  that  Frank  Gricis  and  the  National  Zinc  Company 
were  operating  under  the  provisions  of  the  Workmen's  Compensation  Act 
of  1913,  and  on  February  19,  1915,  Gricis  received  an  injury  arising  out 
of  and  in  the  course  of  his  employment,  which  resulted  in  his  death. 

The  evidence  was,  in  substance,  as  follows:  Frank  Gricis  was  un- 
married and  about  22  years  old  at  the  time  of  his  death.  He  was  a 
Lithuanian,  bom  in  Russian  Poland,  near  Kovno,  and  lived  there  with 
his  parents  on  a  small  farm  worth  from  $300  to  $400,  until  July  19, 
1914,  when  he  left  for  America,  reaching  Springfield,  111.,  in  August 
and  beginning  work  for  the  National  Zinc  Company.  While  he  lived 
in  Russian  Poland  he  worked  a  part  of  the  time  for  his  father  and  a 
part  of  the  time  cultivating  land  for  others,  receiving  a  part  of  the 
produce  for  his  pay.  The  produce  thus  earned  was  received  by  his 
father  or  himself,  and  was  used,  according  to  the  custom  of  the  country, 
for  the  support  of  his  father  and  mother  and  their  family.  His  father 
and  mother  and  other  members  of  his  family  survived  him.  and  the 
award  was  based  on  a  finding  of  that  fact,  and  that  he  had  contributed 
to  the  support  of  his  father  and  mother  within  4  years  prior  to  the  date 
of  his  injury  and  death.  The  objections  to  an  award  of  compensation 
were  upon  the  grounds  that  the  administrator  was  not  a  proper  party  to 
make  a  claim  for  compensation,  and  that  the  evidence  did  not  show 
there  were  persons  living  at  the  time  of  the  hearing  who  were  bene- 
ficiaries under  the  Workmen's  Compensation  Act. 

[1-4]  Either  an  administrator,  a  beneficiary,  or  an  employer  may 
file  a  petition  for  the  adjustment  of  a  claim   for  compensation.     Ham- 
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mond  Co.  v.  Industrial  Com.,  288  111.  262,  123  N.  E.  384;  Mississippi 
River  Power  Co.  v.  Industrial  Com.,  289  111.  353,  124  N.  E.  552.  If  an 
award  is  made  to  an  administrator,  the  compensation  is  to  be  distributed 
pursuant  to  an  order  of  the  court  appointing  him.  In  either  case  the 
existence  of  a  beneficiary  at  the  time  of  the  hearing  furnishes  the  sole 
basis  of  a  claim  for  compensation,  and  an  award  can  only  be  made 
upon  affirmative  proof  of  that  fact.  Keystone  Steel  &  Wire  Co.  v. 
Industrial  Com.,  289  111.  587,  124  N.  E.  542.  The  administrator,  having 
the  burden  of  proving  that  there  were  beneficiaries  living  at  the  time 
of  the  hearing,  offered  evidence  that  when  Frank  Gricis  left  Russian 
Poland  he  left  there  his  father,  Staponas  Gricis,  sixty  years  of  age, 
his  mother,  Agota  Gricis,  forty  years  of  age,  and  brothers  and  sisters 
constituting  the  family.  A  Lithuanian  who  lived  near  Kovno  testified 
that  he  saw  the  father  and  mother  and  a  minor  sister  on  August  15, 
1915,  when  he  left  that  place  and  started  for  America,  coming  by  way 
of  Russia,  Siberia,  and  China.  He  did  not  see  the  brothers,  who  had 
gone  to  the  army,  and  he  testified  that  the  Germans  came  and  took 
^e  country  the  last  day  he  was  there,  but  as  he  did  not  see  the  Germans 
Aat  statement  was  stricken  out  by  the  arbitrator.  However,  it  is  a 
matter  of  universal  knowledge  that  Russian  Poland  was  overrun  by  the 
German  armies,  with  all  the  attendant  consequences,  and  testimony  of 
that  fact  was  not  required.  There  was  no  further  evidence  tending  to 
show  whether  the  father  or  mother  was  alive  or  dead  after  the  German 
invasion  on  August  15,  1915,  and  the  fact  that  they  were  living  at  that 
time  is  relied  upon  solely  as  evidence  that  they  were  living  on  October 
24,  1917,  at  the  time  of  the  hearing  before  the  commission. 

[5]  As  the  application  for  compensation  may  be  made  either  by  ^ 
beneficiary  or  an  administrator,  the  requirement  of  proof  must  neces- 
sarily be  the  same,  and  no  advantage  can  be  gained  with  respect  to 
the  existence  of  a  beneficiary  by  any.  application  of  an  administrator.  In 
this  case  the  application  was  made  by  the  administrator  on  October  6, 
1916j  and  he  did  not  claim  to  have  heard  from  the  father  or  mother 
or  to  represent  them  in  any  way  or  to  know  anything  about  them, 
except  that  they  were  living  on  August  15,  1915.  He  depends  only  on 
the  presumption  of  fact  that  the  father  and  mother  were  living  at 
the. time  of  the  hearing. 

Presumptions  are  either  of  law  or  fact,  and  either  conclusive  or 
rebuttable.  In  McCagg  v.  Heacock,  34  111.  476,  85  Am.  Dec.  327,  it 
was  said  that  legal  presumptions  are  rules  established  by  the  commbn 
law  or  by  statute,  founded  upon  the  first  prihciples  of  justice  or  the  laws 
of  nature  or  the  experienced  course  of  human  conduct  and  affairs  and 
the  connection  usually  found  to  exist  between  certain  things;  that 
where  one  fact  is  proved  or  ascertained,  another  which  uniformly  exists 
in  connection  with  it  is  presumed  without  proof,  and  many  of  these 
presumptions  are  conclusive  and  all  opposing  evidence  is  forbidden.  In 
Sutphen  v.  Cushman,  35  111.  186,  it  was  said  that  presumptions  of  fact 
are  conclusions  drawn  from  particular  circumstances,  and  are  such  as 
are  formed  by  eicperience,  and  either  do  not  arise  or  are  rebutted  if 
they  do  not  correspond  with  or  are  not  adequate  to  the  circumstances 
actually  proved,  or,  if  other  circumstances  are  proved  which  are  incon- 
sistent with  the  hypothesis,  the  presumption  is  at  once  rebutted.  If  a 
person  is  absent  from  his  usual  place  of  abode  and  no  word  has  been 
received  from  him  within  7  years  and  no  account  can  be  given  of  him, 
these  facts,  on  grounds  of  public  policy,  raise  a  rebuttable  presumption 
that  he  is  dead,  but  there  is  no  presumption  of  continuance  of  life 
during  the  7  years  or  at  what  time  during  the  period  the  death  occurred. 
There  is  a  general  presumption  of  fact  against  a  change  under  established 
and  settled  conditions,  and  where  human  life  is  once  shown  to  exist  it 
will,  as  a  matter  of  fact,  be  presumed  to  continue  under  the  same  con- 
ditions for  a  reasonable  time.  The  presumption  is  based  on  common 
experience  as  to  the  continuance  of  life,  and  is  of  greater  or  less  for^e, 
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according  to  the  circumstances.  In  Chicago  &  Alton  Railroad  Co.  v. 
Keegan,  185  111.  70,  56,  N.  E.  1088,  it  was  presumed,  as  an  inference 
of  fact,  that  a  man  who  was  living  on  April  3,  1860,  was  living  on  June 
15,  1865,  and  it  was  held  that  such  a  presumption  would  be  warranted 
unless  the  contrary  was  proved  or  was  to  be  inferred  from  the  nature 
and  circumstances  of  the  case.  In  Donovan  v.  Major.  253  111.  179, 
97  N.  E.  231,  it  was  considered  that  all  the  circumstances  were  to  be 
taken  into  account  in  determining  the  existence  and  force  of  the  pre- 
stmiption. 

When  the  presumption  of  death  after  7  years  is  applied,  not  only 
is  there  no  presumption  when  the  death  occurred  during  that  period, 
but  the  application  of  an  alleged  rule  that  continuance  of  life  is  pre- 
sumed until  overcome  by  presumption  of  death  would  be  most  unrea- 
sonable in  a  case  like  this,  where  the  right  to  any  compensation  depends 
upon  continued  existence.  By  such  a  rule  an  application  by  an  admin- 
istrator for  compensation  to  a  person  not  heard  from  for  any  period 
within  the  7  years,  and  of  whom  no  account  could  be  given,  would  be 
sustained  on  the  basis  of  presumption.  It  is  true  that  the  fact  of  a 
country  being  overrun  with  hostile  armies,  devastated  and  robbed  of 
the  means  of  subsistence,  does  not  prove  the  death  of  any  particular 
individual,  but  it  does  very  materially  affect  the  chances  of  existence 
of  all  the  individuals.  So  far  as  there  is  any  presumption  of  the  con- 
tinuance of  life  it  is  subject  to  be  controlled  by  facts  and  circumstances 
and  can  only  be  said  to  exist  with  any  particular  force  where  conditions 
are  not  changed.  The  burden  of  proving  that  Staponas  Gricis  and  Agota 
Grids  were  still  living  at  the  time  of  the  hearing  rested  upon  the  ad- 
ministrator, and  not  on  the  employer,  and  this  court  has  considered  that 
there  ought  to  be  satisfactory  evidence  in  such  a  case  of  the  existence 
of  beneficiaries,  which  lies  at  the  foundation  of  any  claim  for  compensa- 
tion. Keystone  Steel  Wire  Co.  v.  Industrial  Com.,  supra.  It  would 
hardly  be  regarded  as  sufficient  if  some  one  applied,  in  the  names  of  the 
father  and  mother,  for  compensation  and  could  only  show  that  they 
were  living  more  than  2  years  before  the  hearing,  and  the  same  rule 
must  be  applied  to  the  administrator.  If  the  commission  is  to  act  on 
a  presumption  of  continued  life  until  overcome  by  a  presumption  of 
death,  6  year«  would  sustain  the  presumption  as  well  as  2,  and  an  age 
of  90  years  of  a  beneficiary  as  well  as  60.  It  is  a  fair  rule  for  all  parties 
that  the  existence  of  a  beneficiary  should  be  proved,  rather  than  that 
an  award  should  be  made  to  an  administrator  without  proof,  and  later 
an  inquiry  whether  there  is  any  one  to  whom  payment  can  be  made., 
The  circuit  court  was  right  in  the  conclusion  that  the  existence  of  the. 
alleged  beneficiaries  was  not;  sufficiently  proved  to  justify  an  award. 

[6,  7]  Upon  the  decision  being  made  by  the  court  the  administrator 
moved  to  amend  the  proceedings  by  substituting  Staponas  Gricis  and 
Agota  Gricis  as  applicants  for  compensation,  and  to  remand  the  cause  to 
the  Industrial  Commission  for  a  further  hearing.  The  court  denied 
the  motion  on  the  ground  that  Staponas  Gricis  and  Agota  Gricis  were  not 
present  in  court  in  person  or  by  authorized  attorney  or  within  the  juris- 
diction of  the  court,  and  that  there  was  no  evidence  that  they  were  still 
living.  The  petition  for  the  adjustment  of  the  claim  was  filed  after  the 
amendment  of  1917  (Laws  1917,  p.  490),  and  the  procedure  was  there- 
fore governed  by  that  act.  Suburban  Ice  Co.  v.  Industrial  'Board,  274, 
111.  630,  113  N.  E.  979.  Section  19f  (Kurd's  Rev.  St.  1917,  c.  48,  8  144) 
provided  that  the  court  might  remand  the  cause  to  the  Industrial  Board 
for  further  proceedings,  and  might  state  the  questions  requiring  fur- 
ther hearing.     There  being  merely  an  insufficiency  of   proof  as   to  the 
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existence  of  the  alleged  beneficiaries,  the  application  should  have  been 
remanded  to  the  Industrial  Commission  for  the  purpose  of  permitting 
further  proof  as  to  that  fact 

Accordingly  the  judgment  of  the  cihcuit  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  remand  the  cause  to  the  Industrial 
Commission. 

Reversed  and  remanded,  with  directions. 


FRANKFORT  GENERAL  INS.  CO.  v.  CONDUITT  et  al. 
(No.  10551.) 

(Appellate  Court  of  Indiana,  Division  No.  2.    April  20,  1920.) 

127  Northeastern  Reporter,  212. 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

AGREEMENT,  THOUGH  MADE  WITHOUT  NOTICE  TO  IN- 
SURER. BINDING  TILL  REVOKED. 

Since  Workmen's  Compensation  Act,  §§  22,  58,  74,  section  57  as 
amended  by  Acts  1917,  a  81,  sections  59-^1  as  amended  by  Laws  1917, 
c.  63,  section  73  as  amended  by  Acts  1919,  c.  57,  relating  to  proceedings 
before  the  Industrial  Board,  and  the  other  provisions  of  the  act,  do  not 
provide  for  notice  to  the  insurance  carrier  nor  for  making  it  a  party  to 
an  agreement  under  section  57  for  compensation,  such  agreement,  when 
approved  by  the  board,  is  binding  upon  the  parties  until  revoked,  though 
the  insurer  had  no  actual  notice  of  its  execution  or  approval. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER    AND    SERVANT    —    INSURER    MAY    BECOME    A 

PARTY  ENTITLED  TO  MAKE  APPLICATION  TO  VACATE 

APPROVAL  OF  COMPENSATION  AGREEMENT. 

Though  under  the  provisions  of  the  Workmen's  Compensation  Act, 
which  are  a  part  of  insurance  contract,  the  insurer  is  not  a  necessary 
party  to  a  compensation  agreement  and  to  an  applicant  for  compensation, 
it  is  a  party  in  interest  entitled  to  all  of  employer's  rights,  including  that 
of  appeal,  and  on  its  request  should  be  made  a  party,  and  is  then  en- 
titled to  apply  under  section  58  to  vacate  the  order  approving  the  agree- 
ment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER  AND  SERVANT  —  APPEAL  LIES  FROM  ORDER 

DENYING  INSURER'S  APPLICATION  TO  VACATE  APPRO- 
VAL OF  COMPENSATION  AGREEMENT. 
The  word  "award"  in  Workmen's  Compensation  Law,  §  61,  as  amend- 
ed by  Laws  1917,  c  63,  authorizes  an  appeal  within  30  days  from  the 
date  of  the  award,  does  not  limit  the  right  of  appeal  to  a  matter  wherein 
compensation  has  been  awarded  or  denied,  and  an  appeal  lies  from  the 
final  order  of  the  Industrial  Board  denying  an  application  by  the  in- 
surer to  set  aside  an  approval  of  a  convpensation  agreement. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417(3^1.) 
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4.  MASTER  AND  SERVANT— INSURER  APPLYING  TO  VACATE 

APPROVAL   OF   COMPENSATION    AGREEMENT   NOT   AL- 
LOWED TO  MAKE  NEW  CASE. 

While  the  Industrial  Board  has  power,  in  case  of  fraud,  duress,  or 
mistake,  to  vacate  its  approval  of  a  compensation  agreement,  an  applica- 
tion therefor  should  not  be  granted  to  allow  a  party  to  make  a  new  and 
distinct  case;  it  not  being  the  policy  of  such  statutes  that  there  be  re- 
trials for  error  as  in  ordinary  action. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

5.  MASTER  AND  SERVANT  —  CITY  FIREMAN  HELD  AN  EM- 

PLOYEE WITHIN  COMPENSATION  INSURANCE  POLICY. 

Where  the  insurance  carrier  intended  that  the  policy  should  covet 
city  firemen,  their  salaries  being  considered  in  fixing  the  premium  re- 
ceived, and  insurer  prepared  the  report  of  a  fireman's  death  to  be  filed 
with  the  Industrial  Board  and  also  compensation  agreement  between  the 
city  and  the  firemen's  dependents  which  was  approved  by  the  board  and 
paid,  the  fireman  was  an  employee  of  the  city  in  so  far  as  insurer  was 
concerned. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 

6.  MASTER  AND  SERVANT— INSURER'S  MISC0NC:EPTI0N  OF 

LAW  NOT  GROUND  FOR  SETTING  ASIDE  COMPENSATION 

AGREEMENT. 

A  mere  misconception  on  the  part  of  the  insurance  carrier  as  to  the 
law  is  not  of  itself  such  a  mistake  as  will  authorize  the  setting  aside  of 
a  compensation  agreement  approved  by  the  Industrial  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

Appeal  from  Industrial  Board. 

Application  by  the  Frankfort  General  Insurance  Company  to  vacate 
the  approval  by  the  Industrial  Board  of  a  workmen's  compensation  agree- 
ment between  the  city  of  New  Castle  and  Idell  Conduitt  and  others,  de- 
pendents of  George  A.  Conduitt,  a  member  of  the  city  fire  department. 
The  application  was  denied,  and  the  insurer  appeals.    Affirmed. 

Elmer  E.  Stevenson,  of  Indianapolis,  for  appellant. 
Evans  &  Dewitt  and  Barnard  &  Barnard,  all  of  New  Castle,  for  ap- 
pellees. 

McMahan,  7.  This  is  an  application  by  appellant  to  set  aside  and 
vacate  the  approval  by  the  Industrial  Board  of  a  workmen's  compensa- 
tion agreement  entered  into  between  the  city  of  New  Castle  and  the 
other  appellees,  who  are  the  dependents   of   George  A.   Conduitt. 

On  and  prior  to  February  25,  1916,  George  A.  Conduitt  was  a  mem- 
ber of  the  fire  department  of  the  city  of  New  Castle,  and  on  said  day 
while  engaged  in  an  eflFort  to  extinguish  a  fire  in  said  city,  and  while 
so  doing,  he  accidentally  received  an  injury  which  arose  out  of  and  in 
the  discharge  of  his  duties  as  such  fireman,  and  which  resulted  in  his 
death  February  26,  1916.  Within  a  few  days  after  said  death,  the  ap- 
pellant by  an  authorized  representative  made  an  investigation  of  the 
facts,  and  caused  a  report  of  said  injury  and  death  to  be  filed  with  the 
Industrial  Board.  On  March  6,  1916,  appellant  prepared  a  compensation 
agreement  upon  the  form  prescribed  by  the  Industrial  Board,  and  caused 
it  to  be  executed  by  the  city  of  New  Castle  and  the  other  appellees,  they 
being  the  dependents  of  George  A.  Conduitt,  in  which  it  was  agreed 
that  the  city  of  New  Castle  would  pay  said  dependents  a  weekly  com- 
pensation of  $6.93  per  week  for  a  period  not  exceeding  300  weeks,  and 
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funeral  expenses  not  to  exceed  $100.  Said  afijecment  was  filed  with  the 
Industrial  Board  by  the  appellant,  and  on  March  9.  1916,  was  approved 
by  a  single  member  of  said  board.  No  application  to  review  the  action 
of  the  board  approving  said  agreement  was  ever  filed.  In  accordance 
with  said  agreement,  said  city  paid  to  the  appellees  the  compensation 
fixed  by  said  agreement  for  a  period  of  104  weeks,  and  also  paid  burial 
expenses  in  the  sum  of  $100,  all  of  which  was  repaid  to  it  by  the  ap- 
pellant. 

August  31,  1918,  the  appellant  filed  its  petition  to  vacate  the  approval 
of  the  said  agreement  of  compensation  alleging  that,  by  the  mutual  mistake 
and  misunderstanding  of  all  of  the  parties  to  said  agreement,  it  was 
erroneously  assumed  that  George  A.  Conduitt  at  the  time  he  received 
the  injuries  which  resulted  in  his  death  was  an  employe  of  said  city, 
and  that  said  agreement  was  entered  into  as  the  result  of  said  mutual 
mistake,  and  not  otherwise;  that,  as  a  matter  of  fact,  said  George  A. 
Conduitt  was  not  an  employe  of  the  city  of  New  Castle,  but  was  a  public 
officer,  and  that  appellant  was  not  bound  under  its  policy  of  insurance 
to  pay  compensation  to  the  dependents  of  said  decedent;  that  there  was 
not  and  is  not  any  liability  under  the  law  on  the  part  of  either  said  city 
of  New  Castle  or  appellant  to  pay  any  workmen's  compensation;  that 
said  compensation  agreement  was  executed,  and  all  the  payments  of 
compensation  were  made,  without  any  consideration;  and  that,  upon  dis- 
covering said  mistake,  payment  of  compensation  was  discontinued.  The 
city  of  New  Castle,  having  refused  to  file  a  petition  to  vacate  said 
approval,  was  made  a  party  defendant.  Prayer  that  the  Industrial  Board 
set  aside  and  revoke  its  approval  of  said  compensation  agreement  and 
declare  said  agreement  void. 

A  hearing  upon  this  application  was  had  before  the  Industrial  Board 
after  notice,  and  the  application  of  appellant  to  set  aside  and  vacate 
the  approval  of  the  compensation  agreement  was  denied,  from  which 
appellant   prosecutes   this  appeal. 

[1]  The  appellees  have  filed  a  motion  to  dismiss  this  appeal  for 
the  alleged  reason  that  no  appeal  from  the  order  of  the  Industrial  Board 
denying  an  application  to  vacate  the  compensation  agreement  is  au- 
thorized. 

Section  57  of  the  Workmen's  Compensation  Act  as  amended.  Acts 
1917,  p.  228,  provides  that  if  the  employer  and  the  injured  employe,  or 
his  dependents  in  case  of  death,  reach  an  agreement  in  regard  to  com- 
pensation, a  memorandum  of  the  agreement  in  the  form  prescribed  by 
the  Industrial  Board  shall  be  filed  with  the  board,  and  if  approved  by 
the  board  shall  be  enforceable  by  court  decree. 

Section  58,  Acts  1915,  p.  410.  provides  that  if  the  employer  and  the 
injured  employe,  or  his  dependents,  fail  to  reach  an  agreement  in  regard 
to  compensation,  or  if  they  have  reached  such  agreement  which  has  been 
signed  and  filed  with  the  board,  and  compensation  has  been  paid  or  is 
due  in  accordance  therewith,  and  the  parties  thereto  disagree  as  to 
the  continuance  of  any  weekly  payment  under  such  agreement  either  party 
may  make  application  to  the  baord  for  a  hearing  in  regard  to  the  matters 
at  issue  and  for  a  ruling  thereon. 

Section  59,  as  amended,  Acts  1917,  p.  154,  provides  that — 

"The  board,  by  any  or  all  of  its  members,  shall  hear  the  parties 
at  issue,  their  representatives  and  witnesses,  and  shall  determine  the 
dispute  in  a  summary  manner.  The  award  shall  be  filed  with  the  record 
of  proceedings,  and  a  copy  thereof  shall  immediately  be  sent  to  each 
of  the  parties  in  dispute." 

Section  60.  Acts  1917,  p.  154,  provides  that— 

"If  an  application  for  review  is  made  to  the  board  within  seven  days 
from  the  date  of  the  award.  *  *  *  the  full  board,  if  the  first  hearing 
was  not  held  before  the    full  board,   shall   review   the   evidence,  or,   if 
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deemed  advisable,  hear  the  parties  at  issue,  their  representatives  and 
witnesses  as  soon  as  practicable  and  shall  make  an  award  and  file  same, 
with  a  finding  of  the  facts  on  which  it  is  based.    *    »    »" 

Section  61,  Acts  1917,  p.  155,  relates  to  appeals,  and  provides  that—. 

"An  award  of  the  board  by  less  than  all  of  the  members  as  provided 
in  section  59,  if  not  reviewed  as  provided  in  section  60  shall  be  final  and 
conclusive.  An  award  by  the  full  board  shall  be  conclusive  and  binding 
as  to  all  questions  of  fact,  but  either  party  to  the  dispute  may,  within 
thirty  days  from  the  date  of  the  award,  appeal  to  the  Appellate  Court 
for  errors  of  law  under  the  same  terms  and  conditions  as  govern  ap- 
peals in  ordinary  civil  actions.    ♦    *    ♦" 

Section  73  requires  that  the  policy  of  insurance  issued  by  appellant 
contain  a  clause  to  the  effect  that  notice  to  or  knowledge  by  the  em- 
ployer of  the  occurrence  of  an  injury  should  be  deemed  notice  to  the 
insurance  carrier;  that  jurisdiction  of  the  employer  for  the  purpose  of 
the  act  should  give  jurisdiction  of  the  insurer;  and  that  the  insurer 
should  in  all  things  be  bound  by  and  subject  to  the  awards,  judgments, 
or  decrees  rendered  against  the  employer.  This  section  has  been  amended 
Acts  1919,  p.  172,  and  now  requires  the  policy  to  contain  other  provisions. 
The  effect  of  this  section  is  to  make  the  insurance  carrier  a  party  to  the 
award  made  by  the  Industrial  Board. 

Section  74  provides  that  the  policy  should  be  construed  as  a  direct 
promise  by  the  insurance  carrier  to  pay  to  the  person  entitled  to  com- 
pensation all   benefits  awarded  under  the  act. 

With  certain  exceptions,  it  is  made  the  duty  of  the  employe  or  his 
representative  to  give  the  employer  written  notice  of  the  occurrence  of 
the  injury.     Section  22. 

'No  provision  is  made  anywhere  in  the  act  for  notice  to  the  insur- 
ance carrier,  nor  for  making  it  a  party  to  the  agreement  for  compensa- 
tion, nor  to  the  application  by  the  employe  for  compensation.  The 
agreement  between  the  employer  and  the  employe  under  section  57,  when 
approved  by  the  board,  is  binding  on  the  parties  thereto  as  long  as  it 
stands  unrevoked,  even  though  the  insurer  had  no  actual  notice  of  its 
execution  or  approval. 

[2]  It  evidently  was  not  the  intention  of  the  Legislature  that  it 
should  be  necessary  to  make  the  insurance  carrier  a  party  to  the  agree- 
ment between  the  employer  and  employe  for  compensation,  nor  to  the 
proceedings  before  the  Industrial  Board  asking  its  approval  of  the  agree- 
ment. The  provisions  of  the  Compensation  Act  entered  into  and  became 
a  part  of  the  contract  of  insurance,  and,  while  the  insurance  carrier 
was  not  a  necessary  party  to  the  agreement  for  compensation  or  to  an 
application  filed  with  the  Industrial  Board  for  compensation,  it  does  not 
necessarily  follow  that  it  was  not  a  proper  party.  Under  the  law,  and 
its  contract  of  insurance,  the  appellant  as  an  insurance  carrier  was,  as 
heretofore  stated,  bound  by  and  subject  to  the  award,  judgment,  and 
decree  rendered  against  the  employer.  Being  a  party  in  interest,  it  was 
a  proper,  though  not  necessary,  party  to  the  agreement  for  compensation; 
and  to  an  application  for  compensation.  When  an  insurance  carrier  is 
made  a  party,  it  is  entitled  to  all  the  rights  of  the  employer,  including 
the  right  of  appeal.  If  an  insurance  carrier  seasonably  appears  before 
tne  Industrial  Board  and  asks  to  be  made  a  party  to  the  proceedings, 
its  request  should  be  granted. 

The  board  fixed  a  date  for  the  hearing  and  notified  the  parties  of  tlie 
time  and  place  of  such  hearing.  A  hearing  was  had  before  one  of  the 
members  of  the  board  in  accordance  with  section  59,  and  the  application 
denied.  Within  seven  days  thereafter,  the  appellant  filed  an  application 
for  a  review  before  the  full  board.  The  hearing  was  had  before  the 
full  board,  and  the  application   was  again  denied. 

The  appellant,  as  insurance  carrier,  was  an  interested  party,  and  the 
city  of  New  Castle,  having  failed  and  refused  to  file  an  application  to 
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vacate  and  set  aside  the  approval  of  the  agreement  for  compensation,  had 
the  right  under  section  58.  supra,  to  file  an  application  to  vacate  said 
order  of  approval,  and  the  Industrial  Board  had  authority,  under  the 
sections  hereinbefore  mentioned,  to  hear  said  application  and  make  a 
ruling  thereon. 

[3]  Section  61,  supra,  authorized  an  appeal  within  30  days  from 
the  date  of  the  "award."  Technically  speaking,  the  action  of  the  board 
in  denying  the  application  is  not  an  award.  Our  judgment,  however, 
is  that  the  Legislature  by  the  use  of  the  word  "award"  did  not  intend  to 
limit  the  right  of  appeal  to  a  matter  wherein  compensation  had  been 
awarded,  and  to  deny  an  appeal  where  the  application  of  the  employe 
had  been  denied.  Our  judgment  is  that  an  appeal  lies  from  the  final 
order  of  the  board  on  appellant's  application  filed  herein,  the  same  as  if 
such  petition  had  been  filed  by  the  employer.  The  motion  to  dismiss  the 
appeal  will  therefore  be  overruled. 

[4]  In  re  Stone,  117  N.  E.  669,  the  employer  and  employe  entered 
into  a  compensation  agreement  which  was  approved  by  the  Industrial 
Board.  About  six  weeks  thereafter  the  employe  filed  with  the  Industrial 
Board  a  petition  alleging  a  mutual  mistake  as  to  the- terms  of  the  agree- 
ment and  the*  amount  of  compensation  payable  thereunder.  This  court, 
in  discussing  the  question  as  to  whether  the  Industrial  Board  had  juris- 
diction to  consider  said  application,   said: 

"But  assuming  that  it  was  intended  by  the  employer  as  a  compro- 
mise settlement,  we  are  of  the  opinion  still  that  the  Industrial  Board  under 
its  broad  supervisory  powers  expressly  conferred  by  the  statute  creating 
it  would  have  the  power  to  hear  and  determine  the  petition  before  it  at 
any  time  before  the  case  was  finally  disposed  of.  Its  jurisdiction  in  such 
matters  is  not  dependent  upon  the  setting  aside  of  the  agreement.  Such 
jurisdiction  exists  over  the  subject-matter  and  the  parties  notwithstand- 
ing the  agreement  whether  it  be  an  agreement  upon  the  facts  giving  the 
board  jurisdiction  only  or  whether  it  be  a  compromise  settlement  of  all 
compensation  due  under  the  act,  and  is  broad  enough  to  include  all  dis- 
putes between  the  employer  and  the  injured  employe  or  his  dependents 
with  reference  to  the  compensation  to  be  paid  or  received  under  the  act. 
In  arriving  at  the  conclusion  above  reached  we  do  not  hold  that  the 
Industrial  Board  is  more  than  an  administrative  body  or  arm  of  the 
government,  which  in  the  course  of  its  administration  of  the  law  is 
empowered  to  ascertain  some  questions  of  fact  and  apply  the  existing 
law  thereto,  and  in  so  doing  acts  quasi  judicially.  It  is  not  a  court,  and 
is  not  vested  with  judicial  powers  within  the  general  acceptation  of 
that  term.  Neither  do  we  hold  that  the  Industrial  board  has  the  po\yer 
to  set  aside  its  own  acts  in  the  absence  of  fraud,  duress,  or  mistake,  being 
averred  in  a  petition  filed  for  that  purpose,  and  after  such  fact  has 
been  fully  shown  by  the  proof." 

The  ^tna  Life  Insurance  Co.  v.  Shiveley,  121  N.  E.  50,  the  ap- 
pellant, insurance  carrier,  filed  an  application  to  set  aside  an  order  con- 
cerning the  compensation  agreement  entered  into  between  the  employer 
and  the  dependents  of  the  insured.  It  was  held  that  where  "An  insurance 
carrier,  for  sufficient  cause  shown,  seasonably  petitions  to  be  admitted 
as  a  party  to  any  such  proceeding,  the  plainest  principles  of  justice  demand 
that  it  be  admitted  and  heard."  The  insurance  carrier  in  that  case  was 
not  a  party  to  the  compensation  agreement,  although  it  had  knowledge 
that  the  agreement  had  been  entered  into  and  had  been  filed  with  the 
Industrial  Board,  and  had  notified  the  Industrial  Board  that  it  was  ob- 
jecting to  its  approval.  Without  fixing  a  date  and  without  notifying  the 
insurance  carrier,  the  board  approved  the  agreement,  and  made  an  award 
in  accordance  therewith.  After  holding  that  the  mere  fact  that  an  insur- 
ance carrier  was  not  a  party  to  the  execution  of  such  agreement  or  to  a 
proceeding  directed  to  its  approval  does  not  invalidate  it  even  as  against 
such  insurance  carrier,  the  court  in  discussing  the  subject  said: 
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"It  docs  not  follow,  however,  that  an  employer  and  an  injured  em- 
ploye, or  dependents  of  the  latter  in  case  of  his  death  may,  over  the  oppo- 
sition of  the  insurance  carrier,  bind  the  latter  by  such  an  agreement, 
regardless  of  the  good  faith  of  the  parties  or  the  merits  of  the  involved 
claim.  Where  such  an  agreement  is  the  result  of  mistake,  or  is  tinctured 
with  fraud,  or  characterized  by  gross  irregularity  affecting  the  substantial 
rights,  or  has  no  meritorious  foundation,  in  fact,  or  the  like,  we  do  not 
regard  it  as  binding  on  the  insurance  carrier,  either  before  or  after  its 
approval,  as  against  a  proper  proceeding,  seasonably  made,  to  right  the 
consequent  wrong." 

As  stated  in  the  opinion  just  referred  to: 

"The  board  is  not  expressly  authorized  to  vacate  an  order  approving 
such  an  agreement  as  is  involved  here.  It  is  expressly  authorized  to 
approve  such  an  agreement,  fairly  made,  and  conforming  to  the  act. 
It  necessarily  follows  that,  as  an  incidental  power  the  board  is  authorized 
to  determine  whether  such  an  agreement  was  fairly  made  and  whether 
it  does  conform  to  the  act.  But  when  the  board's  approval  has  been 
procured  by  fraud,  or  as  a  result  of  mistake  or  the  like,  and  where  as  a 
consequence  the  agreement  and  its  approval  have  no  just  foundation  upon 
which  to  stand,  it  seems  to  us  apparent  that  in  any  pending  proceeding 
the  board,  as  an  incidental  power,  has  a  right  to  determine  siKh  fact,  and, 
if  found  to  exist,  annul  the  order  approving  the  agreement.  *  *  * 
There  should,  however,  be  some  finality  in  the  action  of  the  board.  Where 
an  insurance  carrier  has  had  reasonable  opportunity  to  be  heard  on  the 
proposition  of  the  approval  of  such  an  agreement,  but  has  failed  to  avail 
himself  thereof,  his  motion  to  vacate  such  order  should  not  be  entertained 
unless  he  clearly  excuses  the   failure." 

While  holding  that  the  Industrial  Board  has  the  power  in  case 
of  fraud,  duress,  or  mistake-  to  vacate  its  approval  of  a  compensation 
agreement  and  to  entertain  an  application  for  that  purpose,  such  appli- 
cation should  be  scrutinized  closely  and  cautiously  granted.  It  is  im- 
portant that  a  case  under  the  Workmen's  Compensation  .A.ct  solemnly 
adjudicated  should  not  be  reopened  for  the  purpose  of  allowing  a  party 
to  make  a  new  and  distinct  case.  Benjamin  v.  Brabban,  90  N.  J. 
I^w,  355,  103  Atl.  688.  It  is  not  the  policy  of  such  statutes  that  there 
be  retrials  for  error  as  in  an  ordinary  action.  Upon  the  hearing  an  award 
is  entered,  which  for  all  practical  purposes  has  the  effect  of  the  award 
of  an  arbitrator  under  the  common  law. 

[51  In  addition  to  the  facts  heretofore  set  out.  the  board  found 
that  the  salary  of  George  A.  Conduitt  was  fixed  by  an  ordinance,  and 
that  the  compensation  insurance  policy  issued  by  the  appellant  to  the 
city  of  'New  Castle  was  intended  to  cover  the  city  firemen  as  employes; 
that,  on  account  of  said  liability  to  the  said  fireman  of  said  city,  the 
appellant  collected  as  a  premium  from  said  city  the  sum  of  $608.72 
which  it  has  at  all  times  retained  and  has  never  returned  the  same  or 
any  part  thereof,  nor  offered  to  return  the  same  or  any  part  thereof  to 
said  city.  It  is  also  found  that  the  appellant  was  fully  informed  about 
the  facts  when  it  filed  with  the  Industrial  Board  the  report  of  the  death 
of  said  George  A.  Conduitt;  that  when  it  procured  the  execution  of  the 
compensation  agreement,  and  when  it  filed  the  same  with  the  Industrial 
Board,  it  was  not  deceived  or  mistaken  as  to  any  fact  in  connection 
therewith,  and  there  was  no  mutual  mistake  of  fact  between  any  of  the 
parties:  that  if  there  was  any  mistake  it  was  a  mistake  of  law;  that,  in 
determining  the  premium  upon  said  policy  issued  by  the  appellant  to  said 
city,  the  compensation  paid  to  the  members  of  the  fire  department  of  said 
city  was  included  as  a  part  of  the  pay  roll  of  the  employes  of  said  city, 
and  the  premium  was  based  upon  said  pay  roll  including  the  compensa- 
tion of  the  city  firemen. 

In  Kennedy  v.  Kennedy  Mfg.  Co.,  177  App.  Div.  56,  163  N.  Y.  Supp. 
944,  the  court  said: 
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"When  the  policy  was  taken,  the  insurer  knew  of  his  position  in  the 
company,  and  included  his  salary  in  the  pay  roll  upon  which  the  premium 
was  based.  ♦  ♦  ♦  The  insurer,  by  treating  the  claimant  as  an  employe  and 
including  his  salary  in  the  pay  roll  as  a  basis  for  the  premium,  may  not 
now  be  in  position  to  deny  that  he  was  an  employe." 

It  is  appellant's  contention  that  George  A.  Conduitl  was  an  officer 
and  not  an  employe  of  the  city  of  New  Castle,  and  therefore  that  the 
appellant  was  not  liable  under  the  policy  issued  to  the  city. 

We  do  not  deem  it  necessary  to  enter  into  a  general  discussion  of 
this  subject.  It  appears  that,  at  the  time  the  insurance  policy  was  issued, 
it  was  the  intention  of  the  appellant  that  the  policy  should  cover  city  fire- 
men. The  appellant  and  the  city  contracted  with  that  idea  in  mind.  The 
salaries  of  the  firemen  were  taken  into  consideration  in  fixing  the  amount 
of  the  premium  to  be  paid  appellant  for  such  policy.  The  appellant  ac- 
cepted and  retained  such  premium,  treating  the  said  firemen  as  employes. 
It  prepared  or  caused  to  be  prepared  the  report  of  George  A.  Conduitt's 
death  to  be  filed  with  the  Industrial  Board.  It  prepared  and  caused  the 
compensation  agreement  between  the  city  and  the  dependents  of  George  A. 
Conduitt  to  be  entered  into  and  approved  by  the  Industrial  Board. 
After  approval  of  said  agreement  for  compensation,  the  appellant  made 
104  weekly  payments  in  accordance  with  the  award  made  by  the  board. 
Under  the  facts  and  circumstances  as  disclosed  by  the  record,  we  are  iif 
the  opinion  that  in  so  far  as  the  appellant  is  concerned  George  A.  Conduitt 
was  an  employe  of  the  city  of  New  Castle. 

[6]  A  mere  misconception  on  the  part  of  the  insurer  as  to  the  law 
would  not  of  itself  be  such  a  mistake  as  would  authorize  the  setting 
aside  of  the  compensation  agreement.  Especially  so  where  the  insurer, 
after  having  itself  procured  the  agreement  and  caused  it  to  be  approved, 
learned  of  a  case  which  it  claims  holds  that, a  city  fireman  is  an  officer 
and  not  an  employe  of  the  city.  The  appellant  was  not  misled  in  any 
way  by  the  appellees.  We  think  this  defendant  should  be  held  to  know 
the  "character  of  its  business.  At  any  rate,  there  is  no  reasonable  show- 
ing that  it  did  not  know  as  much  about  the  relation  existing  between 
the  deceased  and  the  city  before  the  settlement  of  the  (luestion  as  after- 
wards. Nor  does  it  appear  that  all  the  facts  coming  to  appellant's  knowl- 
edge after  the  approval  of  the  compensation  agreement  could  not  by  the 
same  investigation  have  been  learned  before. 

We  find  no  error  in  the  record. 

The  action  of  the  Industrial  Board  is  affirmed. 


#♦# 


INDIAN  CREEK  COAL  &  MINING  CO.  v.  WEHR  et  al. 
(No.  10689.) 

(Appellate  Court  of  Indiana,  Division  No.  2.    April  30,  1920.) 
127  Northeastern  Reporter,  202. 

MASTER  AND  SERVANT  --  EVIDENCE  HELD  TO  WARRANT 
FINDING  DEATH  ON  TRAIN  CARRYING  EMPLOYEES  OC- 
CURRED FROM  HAZARDS  OF  EMPLOYMENT  WITHIN 
COMPENSATION  ACT. 

Evidence  held  to  yiistain  i  finding  of  the  Industrial  Hoard  that  the 
death  of  an  engineer  killed  in  falling  from  a  train  carrying  employees 
from  a  coal  mine  where  he  was  employed  occurred  by  reason  of  special 
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hazards  incident  to  his  work,  arising  out  of  and  in  course  of  his  employ- 
ment. * 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  Industrial  Board. 

Claim  by  Luce  Wehr  against  the  Indian  Creek  Coal  &  Mining  Com- 
pany and  others  before  the  Industrial  Board.  From  an  award  in  favor 
of  claimant,  the  named  company  appeals.  Affirmed, 

Chas.  £.  Henderson  and  James  L.  Murray,  both  of  Indianapolis,  for 
appellant. 

Chas.  S.  Batt  and  Walter  S.  Danner,  both  of  Terre  Haute,  for  appellee. 

McMahan,  J.  This  is  an  appeal  from  an  award  made  by  the  In- 
dustrial Board  in  favor  of  appellee,  Lucile  Wehr,  on  account  of  the  death 
of  her  husband,  Lloyd  Wehr. 

Appellant's  contention  is  that  the  injury  which  resulted  in  the  death 
of  Lloyd  Wehr  did  not  arise  out  of  or  in  the  course  of  his  employment 
with  appellant,  but  that  it  was  the  result  of  an  accident  which  occurred 
after  he  had  quit  work  for  the  day  and  while  he  was  a  passenger  upon  ^ 
railroad  train.  Appellant  owned  and  operated  a  coal  mine  located  about 
13  miles  from  Vincennes  and  employed  about  400  men  in  and  around  this 
mine,  all  of  whom  lived  in  Vincennes.  There  were  no  houses  at  or  near 
the  mine  where  these  men  could  live,  and  it  was  necessary  that  they  be 
transported  to  and  from  their  work  by  railroad.  This  mine  was  located 
between  3  and  4  miles  away  from  the  Indianapolis  and  Vincennes  branch 
of  the  Vandalia  Railroad.  In  1911,  when  the  mine  was  opened  appellant 
entered  into  an  agreement  with  the  railroad,  under  which  a  spur  track 
was  constructed  from  the  railroad  to  the  mine  for  the  purpose  of  hauling 
the  coal  from  the  mine.  In  January,  1912,  appellant  and  the  railroad 
company  entered  into  an  agreement  whereby  the  railroad  company  agreed 
to  run  a  train  from  Vincennes  to  the  mine  and  back  each  work  day  for 
the  purpose  of  carrying  the  miners  and  employes  of  appellant  to  and  from 
their  work.  The  appellant  agreed  to  and  did  pay  the  railroad  company 
$500  a  month  for  the  use  of  this  train,  and  deducted  $125  a  month 
from  the  wages  of  each  of  its  employes  for  the  privilege  of  being  carried 
on  this  train.  The  employes  were  required  by  appellant  to,  and  they 
did,  sign  an  agreement  whereby  they  assumed  all  risk  of  personal  injury 
or  death  while  riding  on  said  train,  or  in  boarding  or  alighting  therefrom, 
and  released  the  appellant  and  all  others  connected  with  or  concerned  in 
the  running  of  said  train  from  all  liability  for  damages  on  account  of 
any  personal  injury  sustained  while  getting  on,  alighting  from,  or  riding 
on  said  train.  A  copy  of  said  agreements  between  appellant  and  the 
railroad  and  between  appelknt  and  its  employes  is  set  out  in  Vandalia  v. 
Stevens,  114  N.  E.  1001,  and  need  not  be  copied  here. 

Lloyd  Wehr  was  in  the  employment  of  the  appellant  and  three  other 
coal  companies.  On  the  13th  of  January.  1919.  he  was  working  for  the 
appellant.  He  was  a  civil  engineer,  and  his  duties  consisted  in  survejring 
the  mine  and  making  maps  thereof.  In  doing  this  work,  he  worked 
in  and  around  the  mine  as  well  as  in  the  office.  The  train  which  carried 
the  miners  to  and  from  their  work  left  Vincennes  in  the  morning  of  each 
day,  and  on  the  return  left  appellant's  mine  at  3:45  p.  m.  On  the  after- 
noon of  said  day,  Mr.  Wehr  had  been  at  work  in  the  office.  The 
regular  quitting  tiipe  for  the  men  working  at  the  mine  was  3  o'clock. 
On  this  afternoon,  Mr.  Wehr  continued  at  his  work  in  the  office  until 
just  about  time  for  the  train  to  leave,  when  he  ran  out  to  catch  the 
train,  which  was  just  starting,  and  a  few  minutes  later  he  was  found 
on  the  railroad  track  between  the  rails  with  both  legs  broken  and 
crushed.  His  body  was  found  at  a  point  about  200  feet  from  the  office 
where  he  had  been  working,  and  about  40  feet  from  the  tipple.    No  one 
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saw  him  at  the  time  he  was  injured.  He  was  not  seen  on  the  train,  nor 
did  any  one  see  him  get  on  the  train.  He  was  one  of  the  last  to  leave 
the  office.  Mr.  Donie,  who  was  the  superintendent  of  appellant,  in  his 
testimony  said: 

"I  did  not  see  him  get  killed,  but  did  see  him  about  two  minutes 
afterwards  lying  on  tlie  track  of  the  main  spur  that  brings  the  cars  from 
the  old  I.  V.  to  the  mine.  *  *  ♦  The  accident  happened  about  50,  75, 
or  lOO  feet  from  the  end  of  the  track  at  the  mine.  He  was  killed  by 
the  last  or  next  to  the  last  coach.  He  fell  and  was  crushed.  He  had  been 
doing  general  work^  around  the  mine  that  day.  ♦  *  *  He  was  the  last 
to  get  on  the  train.  When  I  came  around  he  was  lying  on  the  ground 
and  the  gravel  pile  prevented  us  from  seeing  the  accident.  *  *  *  He 
did  not  have  any  duties  for  the  mine  on  the  train.  His  duties  in  relation 
to  the  mining  company  were  all  performed  at  the  mine.  He  was  not 
employed  to  go  different  places  for  the  mine.  When  he  left  the  mine  his 
day's  work  was  over,  and  he  attempted  to  board  the  train  to  go  to  the 
place  where  he  was  boarding.  He  left  the  office  just  ahead  of  us,  and 
he  had  quit  his  work  when  he  left  the  office." 

Another  witness,  who  was  on  the  train,  said  it  had  pulled  out  about 
100  yards  when  he  heard  that  a  man  had  been  run  over.  He  went 
back  and  saw  Mr.  Wehr.  He  was  about  40  feet  from  the  tipple  Ijring 
between  the  rails.  He  was  conscious  at  that  time,  but  did  not  say  he 
had  been  run  over  by  the  train.  His  limbs  were  practically  crushed 
off.  He  was  on  the  track  where  the  train  had  just  passed.  The  wit- 
ness did  not  see  him  get  on  the  train  and  did  not  know  whether  any 
one  saw  him  fall  under  the  train. 

The  evidence  does  not  disclose  who  is  the  owner  of  the  right  of 
way  over  which  the  spur  runs  from  the  main  line  to  the  mine.  It  is 
certain,  however,  that  at  the  point  where  Mr.  Wehr  was  injured  the 
track  was  located  upon  the  property  of  the  appellant.  Mr.  Donie  testi- 
fied that  he  did  not  know  who  owned  that  track. 

Prior  to  the  decision  in  the  Stevens  Case,  in  January,  1917.  the  train 
which  carried  the  workmen  to  and  from  appellant's  mine  was  operated 
under  the  written  contract  hereinbefore  mentioned.  Appellant's  presi- 
dent and  superintendent  both  testified  that,  after  the  decision  in  the 
Stevens  Case,  the  train  was  not  operated  under  the  original  written  con- 
tract, although  no  other  contract  was  ever  entered  into  between  appellant 
and  the  railroad  company.  Appellant  continued  to  and  at  the  time  of 
Mr.  Wehr's  death  was  paying  the  railroad  company  $500  a  month  to 
operate  this  train.  During  part  of  the  time  the  appellant  deducted  $1.50 
a  month  from  the  wages  of  each  of  its  employes  for  the  privilege  of 
riding  on  the  train.  This  was  afterwards  changed  to  $125  a  month. 
If  the  workmen  had  been  required  to  pay  the  regular  fare  which  amounted 
to  44  cents  each  way,  it  would  have  amounted  to  $22  a  month,  and  ap- 
pellant could  not  have  secured  men  to  operate  its  mine.  It  was  cheaper 
for  the  appellant  to  guarantee  the  $500  per  month  than  to  provide 
homes  for  the  men  at  the  mine. 

While  the  president  of  appellant  testified  that  the  agreement  with 
the  railroad  was  abrogated  after  the  decision  in  tfie  Stevens  Case,  he 
also  testified  that  no  other  or  different  agreement  was  thereafter  entered 
into.  The  train  was  operated  the  same  way  and  on  the  same  terms,  after 
the  decision  in  the  Stevens  Case,  as  it  was  before  that  decision.  It  is 
evident  that  this  train  was  being  run  for  the  benefit  of  appellant;  that 
appellant  had  agreed  to  pay,  and  at  the  time  of  the  injury  to  Mr.  Wehr 
was  paying,  the  railroad  company  $500  a  month  for  the  train,  and  in 
order  to  recoup  itself  in  whole,  or  in  part  at  least,  deducted  from  $1 
to  $1.50  a  month  from  the  wages  of  its  employes,  and  issued  tickets 
to  them,  which  entitled  them  to  ride  on  this  train.  These  tickets  were 
furnished  by  the  railroad,  but  were  not  punched  or  tajcen  up  by  the 
conductor  on  the  train. 
Vol.  VI— Com  p.   3. 
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In  addition  to  the  facts  hereinbefore  stated,  the  evidence  clearly 
shows  that  the  train  which  Mr.  Wehr  was  intending  to  get  on  was  fur- 
nished by  appellant  for  the  sole  purpose  of  getting  its  workmen  to  and 
from  their  place  of  work,  and  that  it  was  the  only  way  of  getting 
them  to  their  work  or  getting  them  to  their  homes  after  their  day's 
work  was  done.  It  was  necessary  for  appellant  to  have  this  train  in  order 
to  get  its  men  to  the  mine,  and  it  was  furnished  by  appellant  for  that 
purpose. 

At  the  time  Mr.  Wehr  was  injured,  he  was  leaving  his  work,  but 
was  yet  on  the  premises  of  appellant.  Whether  in  running  to  catch 
the  train  he  stumbled  over  the  pile  of  gravel,  or  whether  he  was  at- 
tempting to  get  on  the  train  and  slipped  and  fell,  is  not  disclosed  by 
the  evidence.  But  it  is  shown  by  the  evidence  that  he  was  on  the  way 
from  the  ofBce  to  the  train  which  was  furnished  by  appellant  to  carry 
him  and  appellant's  other  workmen  to  their  homes,  and  that  in  attempting 
to  take  the  train  he  was  injured  to  the  extent  that  he  died  a  few  hours 
later.  He  was  on  the  premises  of  appellant,  where  he  not  only  had  a 
right  to  be,  but  where  it  was  necessary  for  him  to  be  in  order  to  get  on 
the  train  which  appellant  had  furnished  and  which  it  expected  and  in- 
tended he  should  take  in  order  to  get  to  and  from  his  work.  In  attempt- 
ing to  reach  this  train,  he  was  injured.  How  or  why  he  was  injured  is 
not  shown,  but  it  was  caused  by  one  of  the  instrumentalities  furnished 
by  appellant  and  was  one  of  the  accidents  reasonably  and  fairly  growing 
out  of  appellant's  business  and  in  the  course  of  the  emplojrment  of 
Mr.  Wehr. 

It  is  frequently  difficult  to  determine  whether  an  injury  is  suffered  by 
an  accident  arising  out  of  employment  by  applying  the  standard  of  some 
other  case.  Each  case  must  be  considered  from  a  consideration  of  the 
particular  facts  in  that  case.  In  the  case  at  bar,  we  are  impressed  that 
the  accident  arose  from  a  hazard  occasioned  by  the  conduct  of  appellant 
in  the  operation  of  its  mine. 

In  Re  Stacy,  225  Mass.  174.  114  N.  E.  306,  an  icehouse  laborer  on 
his  way  home  from  work  was  drowned  by  breaking  through  the  ice  while 
crossing  a  pond  in  the  control  of  his  employer;  crossing  the  pond  on  the 
ice  being  the  reasonable  and  customary  way  for  him  to  reach  his  home, 
and  the  way  the  other  employes  liting  in  that  direction  regularly  took  in 
reaching  their  homes.    In  affirming  an  award,  the  court  in  that  case  said : 

"While  the  employe's  work  for  the  day  had  been  finished  and  he 
was  on  his  way  home  at  the  time  of  the  fatal  accident,  still  it  is  settled 
that  an  injury  to  a  workman  may  arise  out  of  and  in  the  course  of  his 
employment  even  if  he  is  not  actually  working  at  the  time  of  the  injury, 
*  *  *  The  finding  that  the  pond  was  in  the  control  of  the  employer 
and  that  crossing  over  it  upon  the  ice  was  the  'reasonable  and  customary 
way'  for  the  deceased  to  reach  his  home,  and  that  he  and  other  employes 
who  lived  in  the  same  direction  'crossed  it  this  way  regularly.'  warranted 
the  further  finding  that  the  injury  occurred  in  the  course  of  the  employ- 
ment. Tt  could  also  have  been  found  that  the  death  of  the  employe  was 
due  to  his  employment  as  a  contributing  proximate  cause,  incidental  to 
the  nature  of  the  work  in  which  he  was  engaged.  There  was  evidence 
from  which  the  board  could  have  found  that  Stacy's  death  occurred  by 
reason  of  the  special  hazard  incident  to  the  work,  which  it  was  his  duty 
to  perform." 

The  same  court,  in  Re  O'TooIe,  229  Mass.  165,  118  N.  E.  303,  said: 

"If  the  employe  is  injured  in  going  to  or  returning  from  his  work 
upon  the  master's  premises,  or  on  premises  available  for  the  purpose,  or 
if  during  intervals  of  leisure  which  occur  in  the  course  of  his  employ- 
ment he  is  injured,  he  may  still  be  within  the  scope  of  his  employment  and 
entitled  to  the  benefits  of  the  act." 
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Wc  think  it  is  clear  from  the  evidence  in  this  case  that  the  injury 
and  death  of  Mr.  Wehr  occurred  by  reason  of  the  special  hazards  inci- 
dent to  the  work  which  it  was  his  duty  to  perform,  and  that  the  finding 
of  the  Industrial  Board  that  the  same  arose  out  of  and  in  the  course  of 
his  employment  is  sustained  by  the  evidence,  and  is  not  contrary  to  law. 

The  award  is  affirmed  and  increased  5  per  cent. 


»•♦ 


BUTKO  VITCH  v.  CENTER  VILLE  BLOCK  COAL  CO.     (No.  32418.) 

(Supreme  Court  of  Iowa.  May  4,  1920.) 

177  Northwestern  Reporter  479. 

11.  MASTER  AND  SERVANT— EVIDENCE  OF  PREVIOUS  RE- 
PAIRS BY  MINER  EMPLOYED  BY  OPERATOR  REJECTING 
COMPENSATION  ACT  COMPETENT  ONLY  ON  ASSUMP- 
TION OF  RISK  AND  CONTRIBUTORY  NEGLIGENCE,  DE- 
FENSES  ABOLISHED. 

That  defendant's  foreman  sent  plaintiff  to  fix  the  mine  entry  in 
which  he  was  subsequently  injured,  and  plaintiff  reported  that  he  had 
taken  down  the  rock,  and  that  it  was  all  right,  bore  only  on  the  questions 
of  assumption  of  risk  and  possibly  contributory  negligence,  which  under 
Workmen's  Compensation  Act,  §  2477m  (c)  1---4,  do  not  prevent  liabili- 
ty, unless  the  negligence  was  willful  and  intentionalj  where  defendant  has 
rejected  the  provisions  of  that  law  as  to  compensation  for  injuries. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  356.) 

Appeal  from  District  Court,  Appanoose  County;  D.  M.  Anderson, 
Judge. 

Action  at  law,  brought  July  28,  1917,  to  recover  damages  for  personal 
injuries  sustained  February  24,  1915,  in  an  entry  of  defendants  mine. 
Trial  to  a  jury,  and  verdict  and  judgment  for  plaintiff  for  $500.  Defen- 
dant appeals.  Affirmed. 

Howell,  Elgin  &  Howell,  of  C^nterville,  for  appellant. 
John  T.   Clarkson,   of   Albia,  and   Wilson   &   Smith,   of   Centervile, 
for  appellee. 

Preston.  J.  Plaintiff  alleged  substantially,  that  on  and  prior  to  Feb- 
ruary 24,  1915,  he  was  in  the  employ  of  the  defendant,  an  incorporated 
coal  company,  and  had  theretofore  been  engaged  in  mining  coal;  that  on 
or  about  said  24th  of  February,  he  was  engaged  and  employed  by  said 
defendant  as  a  mule  driver,  and  that  while  in  the  performance  of  his 
duty  on  the  twelfth  south  entry  off  the  main  entry  he  sustained  an  injury 
by  being  caught  between  two  cars  of  coal,  which  injury  was  brought 
about  by  reason  of  the  coal  on  the  cars  catching  or  colliding  with  the 
sides  of  the  entry  or  haulageway:  that  at  the  time  of  the  injury  the 
defendant  had  given  notice  rejectiner  the  Workmen's  Compensation  Law, 
and  that  plaintiff  had  not  rejected  the  law.  Defendant  denied  generally, 
and  alleged  that  within  three  weeks  prior  to  the  accident  plaintiff  had 
made  complaint  that  at  the  place  where  he  was  injured  his  coal  was  rib- 
bing at  times :  that  the  mine  foreman  directed  plaintiff  to  take  another  man 
ana  fix  the  place  so  it  would  not  rib ;  that  before  the  accident  plainti^ 
and  such  other  man  did  go  to  said  place  and  take  down  certain  rock,  an* 
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thereafter  told  the  foreman  that  it  was  all  ri^ht;  that  the  foreman  relied 
upon  plaintiff's  statements,  and  beheved  it  had  been  fixed  so  the  sides  of 
the  entry  would  not  come  in  contact  with  loaded  cars  of  coal,  and,  rely- 
ing thereon,  the  said  foreman  failed  to  take  any  action  to  make  the  entry 
higher  and  wider;  that  the  condition  of  the  entry  was  the  same  at  the 
time  of  the  accident  as  at  the  time  plaintiff  reported  he  had  fixed  it.  By 
reason  of  these  matters,  defendant  alleges  that  plaintiff  was  estopped  from 
claiming  that  the  entry  was  low  or  narrow  at  the  point  in  question,  and 
is  estopped  from  claiming  that  defendant  failed  to  exercise  ordinary  care 
in  maintaining  the  entry  in  a  reasonably  safe  condition;  that  plaintiff's 
negligence  at  and  prior  to  the  time  of  the  accident  was  the  proximate 
cause  of  the  injury;  that  plaintiff's  negligence  contributed  to  his  injury, 
and  that  the  same  was  brought  about  altogether  by  the  negligence  of 
plaintiff.    These  affirmative  matters  are  denied  in  plaintiff's  reply. 

The  evidence  was  such,  without  conflict  as  to  some  matters,  and  at 
others  upon  conflicting  evidence,  from  which  the  jury  could  have  found 
that  defendant's  mine  was  operated  on  the  long-wall  system,  that  is,  the 
plan  is  so  designed  that,  after  the  shaft  is  sunk  to  the  coal  strata,  entries 
arc  driven  in  the  vein  of  coal  for  a  short  distance,  then  the  works  are 
opened  up  in  circular  form,  and  from  that  point  onward  all  the  coal  is 
removed.  No  pillars  of  coal  are  left  in  as  supports;  instead,  the  coal 
vein  being  low,  refuse  material  is  thrown  back  and  forced  up  against  the 
roof  as  tightly  as  practicable;  props  placed  under  the  roof  lend  some 
support,  and,  in  addition,  large  blocks  of  slate  are  used  to  build  a  wall 
on  each  side  of  the  roadway,  so  that  the  roof  gradually  settles  down 
upon  the  roof,  props,  and  gob.  In  the  long-wall  system,  main  entries 
arc  maintained,  which  go  directly  from  the  shaft,  and  from  these  skip, 
or  cross-entries  are  constructed;  a  wall  is  constructed  in  these  main  and 
skip  entries;  the  skip  entries  are  approximately  at  right  angles  from  the 
main  entries,  though  they  run  more  or  less  in  a  diagonal  or  oblique  di- 
rection to  reach  the  face  where  the  miners  are  getting  out  the  coal.  In 
this  mine  in  the  main  haulageway  or  entry,  a  mechanical  haulage  was  in 
use,  where  the  loaded  cars  were  hauled  from  the  parting  or  switch,  and 
empty  cars  were  taken  from  the  shaft  to  such  parting ;  miile  drivers  hauled 
empty  cars  from  the  parting  to  the  face,  and  loaded  cars  from  the  face 
to  the  main  mechanical  hatilageway,  or  the  main  parting.  In  the  per- 
formance of  his  duty,  plaintiff  performed  the  greater  portion  of  his  work 
on  and  along  what  is  termed  the  twelfth  south  skip  entry.  As  the  coal 
was  mined  and  loaded  out,  the  main  entries  were  prosecuted  forward, 
new  skip  entries  were  constructed  beginning  at  the  main  entry  and  driven 
at  approximately  right  angles;  that  these  entries  were  used  as  haulage- 
ways  through  which  coal  is  hauled  by  animal  power;  as  new  skip  entries 
were  constructed,  the  old  ones  were  abandoned  and  closed;  the  coal  vein 
is  about  ZYi  feet  thick;  under  this  is  about  10  inches  of  fire  clay;  over 
the  coal  there  is  five  or  six  inches  of  draw  slate;  and  above  this  what  is 
called  a  clod  5  or  6  inches  thick,  asd  in  some  places  another  thin  layer 
of  slate.  Above  all  these  is  a  hard  strong  substance,  termed  the  cap 
rock,  and  permatient  roof.  These  substances  between  the  coal  and  cap 
rock  are  ordinarily  taken  down  with  the  coal  and  utilized  in  building 
walls  for  the  roadway.  In  the  main  entries  and  in  the  skip  entries  the 
fire  clay  underneath  is  taken  out.  In  the  long-wall  system,  where  the 
coal  is  taken  out,  the  roof  gradually  settles  down,  some  50  feet  from  the 
working  face,  varying  according  to  the  amount  of  gob  thrown  back,  and 
props  and  walls.  This  settling  is  sometimes  called  the  squeeze.  The 
settling  has  a  tendency  to  narrow  the  entries.  There  is  evidence  tending 
to  show  that^  when  the  settling  is  going  on  it  is  not  practicable  to  main- 
tain the  entries  8  feet  wide,  but  after  the  weight  is  settled  it  is  not  im- 
practicable. According  to  defendant's  testimony,  the  entry  in  question 
was  between  8  and  9  feet  wide  when  it  was  started,  and  in  the  neighbor- 
hood of  6  feet  at  the  time  plaintiff  was  hurt.  Plaintiffs  evidence  is  that 
it  was  somewhat  narrower  than  that.    It  frequently  occurs  that  the  roof 
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settles  so  that  it  is  necessary  to  take  down  a  portion  of  the  cap  rock  in 
order  to  make  sufficient  height  for  the  mules  and  cars  to  pass  along.  Such 
was  the  situation  at  the  place  where  plaintiff  was  hurt.  What  is  called 
a  channel  in  the  roof  or  in  the  cap  rock  was  made  by  shooting  down  a 
part  of  it.  The  place  where  the  cap  rock  had  been  shot  down,  which  was 
immediately  over  the  track,  left  a  space  at  the  high  point  about  18  inches 
wide,  and  at  the  bottom  it  was  about  45  inches  wide,  measuring  across 
the  entry,  just  wide  enough  for  the  mule  to  go  through;  the  cars  were 
low.  Upon  the  sides  were  boards  about  6  or  7  inches  wide,  placed  on 
edge,  and  from  that  another  board  about  the  same  width,  forming  the 
wing  or  flare.  After  the  bed  was  loaded  with  the  smaller  coal,  the 
millers  placed  large  chunks  of  coal  extending  to  the  wings,  and  it  was 
these  large  chunks  that  came  in  contact  with  the  so-called  channel  in  the 
cap  rock.  Because  of  the  narrowness  of  the  channel,  and  the  coal  on  the 
top  of  the  car  extending  above  the  lower  edge  of  the  cap  rock,  the  coal 
on  the  cars  sometimes  came  in  contact  with  the  cap  rock,  "ribbing,"  as 
the  driver  termed  it,  because  the  haulageway  was  too  narrow.  Plaintiff 
claims  that  the  miners  did  not  always  load  the  cars  properly,  and  that 
the  cars  were  not  all  loaded  the  same  width,  and,  as  we  understand  his 
evidence,  he  claims  that  some  of  the  cars  were  wider  than  others.  Plain- 
tiff's evidence  is  that  the  car  in  question  was  loaded  even  with  the  bed 
of  the  car,  and  defendant's  evidence  tends  to  show  that  it  was  loaded 
so  as  to  extend  out  beyond.  Plaintiff  says  he  never  had  the  miners  load 
coal  for  him  to  extend  beyond  the  car.  A  witness  for  defendant  says 
that  if  a  chunk  of  coal  would  get  out  an  inch  and  a  half  beyond  th^  wing, 
it  would  catch.  Plaintiff  says  that  while  he  knew  chunks  had  been  pulled 
off  before  at  other  places,  he  did  not  know  this  was  so  at  the  place  he 
was  hurt.  Prior  to  his  injury,  plaintiff  complained  to  the  mine  foreman 
that  the  cars  of  coal  were  ribbing,  and  requested  that  the  haulageway  be 
fixed.  Plaintiff  at  first  worked  for  defendant  as  a  miner,  digging  coal, 
but  a  few  weeks  prior  to  his  injury  began  working  as  a  driver  in  the 
twelfth  south  entry,  and  other  entries  in  said  mine.  At  the  time  plain- 
tiff was  injured,  he  was  riding  between  two  cars  on  the  hitching  or  cou- 
pling, between  the  first  and  second  cars.  The  chunks  of  coal,  coming 
in  contact  with  the  cap  rock,  forced  the  chunks  back  toward  the  rear 
car,  causing  the  cars  to  leave  the  track,  and  injured  plaintiff.  There  is 
a  dispute  in  the  evidence  as  to  whether  plaintiff  was  riding  in  the  proper 
place,  and  in  the  proper  way,  according  to  the  custom,  but  the  jury  could 
have  found  that  the  drivers  in  this  mine,  and  as  was  the  custom  in  the 
low  coal  field,  used  different  means  and  ways,  these  varying  according 
to  conditions,  and  that  generally  the  drivers  rode  the  hitching  between  the 
first  and  second  cars. 

Appellant  has  assigned  46  errors.  Manifestly,  we  should  not  take 
the  space  to  discuss  each  one  in  detail.  Some  are  of  minor  importance. 
There  is  some  repetition,  that  is,  the  same  questions  are  presented  in  dif- 
ferent ways.  We  shall  take  up  arid  consider  the  points  which  seem  to 
be  of  sufficient  importance. 

1.  Ten  of  the  errors  relate  to  the  question  as  to  whether  or  not  the 
state  mine  inspector  had  determined  the  question  as  to  whether  it  was 
practicable  to  maintain  the  entry  at  the  place  where  the  injury  occurred 
at  substantially  8  feet  in  width.  The  errors  relate  to  the  rulings  of  the 
court  upon  objections  to  evidence,  the  instructions,  and  so  on.  This  ques- 
tion is  argued  at  great  length,  and  seems  to  be  one  of  the  main  points 
relied  upon.  Section  2486/,  Code  Supplement,  provides,  in  substance,  that 
entries  in  which  hauling  is  being  done  by  draft  animals  shall  be  main- 
tained substantially  8  feet  in  width  from  one  rib  or  side  of  the  entry 
or  haulageway  to  the  opposite  side,  etc.,  provided  that  the  section  shall 
not  apply  in  long-wall  work,  when  the  inspector  of  the  district  where 
the  mine  is  located  shall  determine  that  it  is  impracticable  to  maintain 
the  width  of  the  entry  or  haulageway  as  therein  provided.    The  statute 
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does  not  state  whether  the  determination  shall  be  in  writing,  br  other- 
wise, or  how  or  when  it  shall  be  made.  Appellant  contends  that  it  is  not 
necessary  that  it  should  be  in  writing. 

[1,  2]  The  mine  inspector  for  that  district  was  called  as  a  witness  for 
the  defendant,  who  testified  that  he  was  familiar  with  the  statute  since 
its  enactment.  He  testifies  that  he  went  through  this  mine  about  Jan- 
uary, 1914,  and  that  he  probably  inspected  it  more  closely  the  first  pr 
possibly  the  second  time.  This  was  more  than  a  year  before  plaintiff 
was  hurt.  There  may  have  been  settling  of  the  roof  after  the  visit  of 
the  inspector.  If  it  had  become  settled  at  that  time,  then,  as  before 
stated,  the  evidence  tends  to  show  that  it  would  be  practicable  to  maintain 
the  entries  at  the  required  width  of  substantially  o  feet,  but  the  witness 
testified  that  he  did  not.  at  any  time  he  was  there,  make  such  deermina- 
tion.  This  evidence  was  brought  out  on  cross-examination,  and  over  ob- 
jection by  defendant.  We  think  it  was  competent,  and  in  view  of  the 
direct  examination  it  was  proper  cross-examination.  At  this  point  the 
trial  court  instructed  substantially  that  under  the  undisputed  competent 
evidence  in  the  case  the  inspector  had  not  determined  that  it  was  not 
practicable  to  maintain  the  entries,  where  plaintiff  claims  to  have  been 
injured,  substantially  8  feet  in  width,  and  that  under  the  laws  of  this 
state  defendant  was  bound  to  keep  said  entry  at  substantially  8  feet  in 
width,  and  that,  if  it  was  less  than  that,  then  defendant  was  negligent 
in  maintaining  said  entry  in  said  condition,  and  that  such  negligence  is  . 
presumed  to  have  been  the  proximate  cause  of  plaintiff's  injury,  and  the 
burden  is  then  upon  defendant  to  overcome  such  presumption.  The  de- 
fendant offered  instructions  on  this  subject,  two  of  which  will  be  set  out. 
There  may  be  some  others  involving  the  same  thought  stated  in  different 
ways.    Six  and  eight,  so  offered,  read : 

(6)  You  are  instructed  that  defendant  company  was  not  compelled 
in  its  long-wall  mine  to  maintain  its  skip  entries  anv  particular  width, 
but  was  only  compelled  to  exercise  ordinary  care  in  maintaining  them  wide 
enough  to  permit  the  passage  of  coal  that  was  properly  loaded;  that  is, 
loaded  in  accordance  with  the  custom  prevailing  either  in  the  Hawkeye 
mine  or  in  this  low  coal  field. 

(8)  You  are  instructed  that  according  to  the  undisputed  evidence  the 
Hawkeye  mine  in  question,  at  the  time  of  the  accident,  was  known  as  a 
long-wall  mine,  and  that  the  skip  entries,  although  commenced  at  the 
face  and  driven  8  feet  wide,  are  siibjected  to  what  is  known  as  "squeeze," 
which  results  in  making  the  said  skip  entry  more  narrow  the  farther  the 
entry  at  any  given  point  is  removed  from  the  face  of  coal.  The  evidence 
establishes  without  dispute  that  this  squeezing  process  cannot  be  prevented 
by  the  company,  and,  further  that  the  company  is  not  compelled  to  main- 
tain its  long-wall  skip  entry  at  8  feet  wide  as  originally  constructed,  but 
is  only  required  to  exercise  ordinary  care  in  maintaining  its  skip  entry  in 
an  ordinarily  safe  condition,  bearing  in  mind  that  the  company  has  a 
right  to  assume  that  those  usincr  its  ^kio  entries,  including  the  mule  driver 
and  including  the  miners  who  load  the  coal  cars,  will  so  use  and  so  load 
and  so  haul,  in  accordance  with  the  general  custom  prevailing  in  the 
Hawkeye  mine  at  the  time  of  the  accident  or  prevailing  in  what  is  known 
as  this  low  coal  field. 

Appellant  cites  14  Cyc.  236,  where  a  definition  of  "determine"  is  given 
as  follows: 

"To  decide,  settle,  and  to  bring  to  an  end:  to  solve;  to  come  to  a  de- 
cision; to  ascertain  or  state  definitely." 

See,  also,  18  Corpus  Juris.  984.  and  appellant  cites  State  v.  Carter,  144 
Iowa,  374.  121  N.  W.  801.  as  holding,  under  another  statute,  that  such 
words  should  be  construed  as  to  carry  out  the  plain  intent  of  the  statute 
without  giving  such  words  a  technical  meaning.  Appellees'  contention 
is  that  determination,  within  the  meaning  of  the  law  and  the  powers 
vested  in  the  mine  inspector  is  in  effect  an  order,  an  adjudication,  or,  in 
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any  event,  expressed  permission  to  vary  from  the  standards  as  fixed  by 
the  statute,  citing  Becker  v.  Jones,  163  Wis.  226.  157  N.  W.  789;  State 
V.  Police  Commissioner,  14  Mo.  App.  297;  Atlantic  Railroad  v.  U.  S.  (D. 
C)  76  Fed.  186;  State  v.  Board  of  Education,  35  Ohio  St.  368;  N.  J. 
Ry.  v.  Suydam,  17  N.  J.  Law,  25.  It  is  unnecessary  to  review  and  dis- 
cuss these  cases,  because,  as  said,  the  mine  inspector  himself  testified 
that  he  had  not  determined  the  matter  as  contended  by  appellant.  We 
think  the  trial  court  properly  instructed  that  under  the  undisputed  evi- 
dence the  mine  inspector  had  not  made  such  determination,  and  that  out- 
side of  the  statement  that  the  evidence  is  undisputed  the  instruction  is 
correct  under  the  statute  and  the  law. 

[3.  5]  But  it  is  thought  by  appellant  that  such  determination  might 
be  found  by  the  jury  from  the  words  and  actions,  or  failure  of  the  mine 
inspector  to  speak  and  object  at  times  he  inspected  the  entry  in  contro- 
versy, prior  to  the  accident,  and  that  it  was  a  question  for  the  jury  to 
say  whether  the  inspector  had  made  such  determination.  Defendant  of- 
fered instructions  on  this  theory,  and  that  it  was  the  duty  of  the  mine 
inspector  to  see  to  it  that  the  entries  were  the  proper  width.  It  may  be 
said,  in  passing,  that,  conceding  that  such  was  the  duty  of  the  inspector, 
there  was  also  a  duty  resting  upon  the  defendant,  and,  further,  that  there 
is  no  claim,  and  it  could  not  well  be,  that  the  inspector  could  make  any 
determination  that  the  entries  should  be  so  narrow  as  to  not  permit  cars 
to  pass.  There  was  some  evidence  admitted  on  this  subject,  without  ob- 
jection, but  in  a  negative  form.  For  instance,  the  mine  inspector,  Mr.. 
Holland,  testified  that  he  does  not  remember  of  stating  to  defendant  com- 
pany that  its  entries  could  be  maintained  at  the  width  of  8  feet ;  does  not 
remember  of  saying  verbally  to  defendant's  mine  foreman,  Mr.  Hunter, 
or  his  superior  that  it  was  practicable  for  them  to  maintain  their  skip 
entries  8  feet  wide;  never  made  any  complaint  to  them  that  their  entries 
were  not  wide  enough,  but  the  court  excluded  much  of  the  offered  testi- 
mony by  which  defendant  soujjht  to  show  by  its  Foreman  Hunter  that 
he  went  through  the  mine  and  this  entry,  so  far  as  if  had  been  driven, 
with  the  mine  inspector  the  first  time  the  inspector  went  through  the 
mine,  and  called  the  inspector's  attention  to  the  narrowness  of  the  entry. 
and  that  the  inspector  said  it  had  squeezed  in,  and  that  could  not  be  helped 
in  the  long- wall  system.  We  are  of  opinion  that  this  falls  short  of  a 
deEnite  ascertainment,  or  determination,  that  it  was  impracticable  at  the 
time  plaintiff  was  hurt,  or  at  any  time,  to  provide  entries  of  the  required 
width. 

[6]  2.  It  is  thought  by  appellant,  and  assigned  as  error,  that  the  court 
did  not  strike  out  on  defendant's  motion  a  statement  by  the  mine  in- 
spector that,  if  he  had  made  a  determination  such  as  that  now  in  ques- 
tion, "it  would  have  been  made  in  writing,  and  filed  away  in  the  state 
house  with  my  report."  The  only  objection  to  the  answer  was  that  it 
was  incompetent,  but  this  evidence  came  on  recross-examination,  after 
witness  had  been  interrogated  on  direct,  cross,  and  redirect  examination, 
as  to  what  he  had  observed  and  done,  and  what  he  meant  by  th€  word 
"determine."  It  appears  that  the  witness  had  not  understood  some  of  the 
questions,  and  counsel  perhaps  did  not  understand  the  witness.  A  part 
of  the  record  on  this  follows: 

**Q.  In  answer  to  a  question  to  me,  you  started  to  say,  and  did  say, 
*If  there  had  been  a  determination — '  and  objection  was  made  that  it  was 
not  responsive  to  the  question  I  had  asked.  You  may  go  on  and  say 
what  you  were  going  to  say  when  you  started  by  saying,  'If  there  had 
been  a  determination.'  (Same  objection.  Overruled.  Defendant  excepts. 
Further  objection  that  it  cannot  be  a  competent  answer  with  that  start, 
and  not  calling  for  a  statement  of  fact.) 

"The  Court:  You  didn't  give  him  a  very  good  opportunity  to  say. 
(Defendant  excepts.)  A.  If  there  had  been  a  determination  of  that 
kind  made  by  either  me  or  any  other  inspector — (Defendant  moves  to 
strike  that   out.     Sustained.     Plaintiff  excepts.)     A.   —by    me,   then,  J* 
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would  have  been  made  in  writing  and  filed  away  in  the  state  house  with 
my  report.  (Defendant  moves  to  strike  that  out  as  incompetent.  Over- 
ruled. Defendant  excepts.)  When  I  make  a  determination  of  that  kind 
I  put  it  in  writing." 

There  seems  to  have  been  no  objection  to  the  last  question  and  an- 
swer. Thereupon  counsel  for  appellant  further  examined  the  witness  on 
redirect  examination  as  follows: 

"Q.  I  understand  you  then.  Don't  you  when  you  visit  a  mine,  when 
you  look  over  it  and  find  something  out  of  the  way,  don't  you  make  sug- 
gestions verbally  to  one  of  the  management,  either  the  pit  boss  or  the 
operator?  A.  Most  of  them  are  made  in  writing.  Q.  Some  of  your 
recommendations,  you  say,  you  do  not  make  in  writing?  A.  Some  that 
are  of  no  consequence,  or  of  little  consequence." 

The  answer  objected  to  was  no  more  than  the  witness  saying  what 
his  practice  was,  and,  under  the  circumstances,  we  think  there  was  no 
error. 

[7]  3.  It  is  thought  the  court  erred  in  not  permitting  counsel  for 
defendant  to  ask  leading  questions  of  his  witness,  Holland,  the  mine 
inspector,  for  that  the  witness  was  unfriendly  to  the  defendant,  or  to 
defendant's  counsel.  There  is  nothing  in  the  examination  of  the  wit- 
ness in  chief  to  indicate  any  antagonism,  but  on  some  of  the  redirect 
examinations  witness  seems  to  have  taken  offense  at  some  of  the  ques- 
tions propounded  by  defendant's  counsel,  and  in  attempting  to  require 
witness  to  answer  Yes  or  No,  and  so  on.  But  few  objections  were  made 
because  the  questions  were  leading,  and  we  think  it  was  a  matter  within 
the  discretion  of  the  trial  court. 

[8]  4.  Several  errors  are  assigned  in  regard  to  evidence  of  subse- 
quent repairs,  and  the  taking  down  of  a  p.^rt  of  the  cap  rock  after  plain- 
tiff was  hurt.  These  have  reference  to  the  evidence  and  an  instruction  of 
the  court.  It  was  in  connection  with  evidence  as  to  certain  measure- 
ments as  to  width  and  dates.  It  is  not  disputed  by  appellee  that  ordi- 
narily such  evidence  is  not  competent.  But  the  situation  in  the  instant 
case  is  not  the  same  as  in  See  v.  Railway,  123  Iowa,  447,  99  N.  W.  106, 
and  other  ^ases  cited  by  appellant.  In  this  case,  defendant  introduced 
evidence  tending  to  show  that  the  rock  had  been  shot  down,  and  that 
the  haulageway  was  wide  enough  to  permit  cars  to  pass  through,  both 
before  and  after  the  injury.  There  was  also  evidence  on  the  part  of  ap- 
pellant that  the  rocks  did  not  need  to  be  taken  down,  and,  further,  de- 
fendant introduced  evidence  tending  to  show  that  the  rock  could  not 
be  taken  down.  It  was  claimed  by  appellant  that  there  was  no  change 
of  conditions.  It  was  further  claimed  by  appellant  that  its  foreman  made 
measurements  at  the  place  where  the  injury  occurred.  It  was  competent, 
therefore,  for  plaintiff  to  show  that  the  roof  was  taken  down,  and  could 
be  taken  down;  that  there  had  been  a  change  of  conditions  which  would 
permit  the  cars  to  pass  through  safely,  because  of  the  changed  condi- 
tions. And  it  was  competent  for  appellee  to  introduce  evidence  tending 
to  show  the  change  of  conditions  at  the  time  the  measurements  were 
made.  Beck  v.  Coal  Co..  180  Iowa,  1-19,  162  N.  W.  861.  The  court  in- 
structed on  this  feature  of  the  case  as  follows: 

(14)  Evidence  has  been  admitted  tending  to  show  that  some  of  the 
cap  rock  was  taken  down  from  the  entry  where  plaintiff  claims  to  have 
been  injured,  after  the  date  of  said  injury.  This  evidence  was  drawn 
out  when  a  witness  was  being  examined  as  to  what  parties  had  taken 
down  said  cap  rock  and  when  it  was  taken  down.  The  fact  that  the  entry 
was  repaired  after  the  accident  is  not  competent  evidence  that  the  entry 
was  out  of  repair  and  will  not  be  considered  by  the  jury  for  that  pur- 
pose. It  is  competent  evidence,  however,  as  to  when  and  who  in  fact  took 
down  the  rock,  and  whether  it  was  taken  down  before  or  after  measure- 
ments were  made  by  the  mine  foreman. 

We  think  there  was  no  error  in  regard  to  this. 
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[9.  10]  5.  It  is  thought  to  be  erroneous  that  counsel  for  plaintiff 
referred  to  the  matter  just  mentioned  in  argument,  and  in  saying  that 
taking  down  the  rock  alone  ought  to  convince  the  jury  that  the  company 
knew  the  place  was  dangerous,  but  this  was  in  connection  with  the  ar- 
gument as  to  whether  it  was  taken  down,  before  or  after,  and  that  de- 
fendant claimed  it  was  before  the  injury.    Counsel  further  said: 

"And  then  we  hear  the  claim  that  in  addition  to  that  Lew  Meyers 
went  and  took  down  this  rock  before  this  accident,  eight  or  nine  days — 
that  was  the  claim.  It  was  not  fixed  by  Lew  Meyers  at  all  before  the 
accident.  The  only  time  he  ever  went  there  was  the  second  day  after 
Butkavitch  -was  hurt,  the  next  day  being  an  idle  day." 

Counsel  further  said  in  the  same  connection; 

**If  he  [Hunter,  the  foreman]  knew  before  that  it  was  dangerous, 
or  was  not,  why  was  he  asking  John  Butkovitch  to  go  there  and  take  the 
rock  down  in  response  to  John's  complaint  that  the  place  was  too  low  or 
too  narrow?  If  he  knew  it  was  all  right,  why  didn't  he  say,  The  cars 
go  through  all  right;  it  isn't  dangerous'?  But  instead  of  that,  he  ad- 
mitted by  his  conduct  that  the  place  was  too  low,  was  too  narrow ;  that 
he  was  maintaining  a  place  that  was  not  safe,  and  wanted  somebody  to 
fix  it,  but  he  got  too  careless,  and  somebody  got  hurt,  and  he  is  here  now 
trying  to  throw  the  responsibility  on  Buell  and  Radovich,  or  the  plaintiflf." 

Under  the  record  we  think  this  "was  not  unwarranted  argument,  and 
that  it  was  not  prejudicial. 

[11]  6.  As  to  the  alleged  estoppel  pleaded  by  appellant,  and  which 
appellee  contends  is  but  another  way  to  attempt  to  apply  the  doctrine 
of  assumption  of  risk  and  contributory  negligence,  it  is  true  that  the 
mine  foreman  testified  as  the  defendant  had  pleaded  that  plaintiff  was 
sent  to  fix  the  entry  in  question  before  he  was  injured,  and  that  plaintiflf 
told  the  foreman  that  he  had  taken  down  the  rock,  and  that  it  was  all 
right.  But  this  was  denied  by  the  plaintiff.  It  seems  to  us  the  bearing 
of  this  evidence  would  be  on  the  question  of  assumption  of  risk,  and 
possibly  contributory  negligence,  in  that  it  is  claimed  plaintiff  knew  of 
the  conditions  and  continued  to  work  after  complaint  by  him.  It  appears 
without  conflict  that  plaintiff  was  an  employe  of  the  defendant  company, 
arfd  that  he  sustained  an  injury  arising  out  of  and  in  the  course  of  his 
employment.  Th^  defendant  had  rejected  the  provisions  of  the  Compen- 
sation Law,  and  to  pay  compensation  for  negligence  as  at  common  law, 
as  modified  by  the  statute.  The  Compensation  Act — section  2477m  (c) 
1-4 —  provides,  in  substance,  that  the  company  shall  not  escape  liability 
on  the  ground  that  the  employe  assumed  the  risk,  or  that  he  was  negli- 
gent, unless  negligence  was  willful,  and  with  intent  to  cause  the  injury, 
and  so  on,  and,  further,  that  it  shall  be  presumed  that  the  injury  to 
the  employe  was  the  direct  result  and  growing  out  of  the  negligence  of 
the  employer,  and  that  such  negligence  was  the  proximate  cause  of  the 
injury,  and  placing  the  burden  of  proof  on  the  employer  to  rebut  such 
presumption.  It  was  alleged  in  the  pleadings  that  defendant  was  not 
within  the  Compensation  Law,  and  the  court  properly  instructed  in  ref- 
erence thereto,  and  in  harmony  with  the  law. 

[12]   The  court  instructed,  among  other  things: 

(9)  The  two  propositions  of  negligence  or  freedom  from  negli- 
gence upon  the  part  of  the  defendant  company  to  which  the  evidence 
in  this  case  has  been  directed  are:  First,  did  the  defendant  at  the  place 
where  plaintiff  claims  to  have  been  injured  maintain  its  entry  of  the 
width  provided  by  the  laws  of  this  state;  and,  second,  did  the  defendant 
at  the  place  where  plaintiff  claims  to  have  been  injured  use  ordinary  care 
to  provide  the  plaintiff  a  reasonably  safe  place  in  which  to  do  his  work? 
If  the  defendant  has  failed  to  prove  by  the  preponderance  or  greater 
weight  of  the  evidence  in  the  case  that  it  was  free  from  negligence  in 
both  the  particulars  stated  and  which  was  the  proximate  cause  of  plain- 
tiflfs  injury,  then  the  plaintiff  will  be  entitled  to  a  verdict  at  your  hands. 
If  the  defendant  has  proven  by  the  preponderance  or  greater  weight  of 
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the  evideitce  in  the  case  that  it  was  free  from  ne^liRence  in  both  par- 
ticulars stated,  or  that  such  negligence,  if  not  disproved,  was  not  the 
proximate  cause  of  plaintiflF's  injury,  then  the  defendant  will  be  entitled 
to  a  verdict  at  your  hands. 

— and  later  stated  the  law  in  more  elaboration  as  to  the  two  points,  and 
then  said  in  part: 

(13)  If  the  defendant  has  proven  by  the  preponderance  or  greater 
weight  of  the  evidence  in  the  case  that  it  was  free  from  negligence  which 
was  the  proximate  cause  of  the  plaintiff's  injury,  then  you  need  consider 
the  case  no  further,  but  return  your  verdict  for  the  defendant. 

We  think  the  instructions  of  the  court  cover  all  points  and  all  de- 
fendant was  entitled  to. 

[13]  There  was  evidence  of  negligence,  as  well  as  the  presumption 
of  negligence,  and  it  was  for  the  jury  to  say  whether  defendant  had  over- 
come the  presumption.  There  was  no  evidence  that  plaintiff  was  intoxi- 
cated, or  that  he  was  guilty  of  willful  negligence.  It  should  have  been 
said  before  that  at  the  close  of  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  defendant  moved  for  a  directed  verdict.  The  motion 
was  properly  overruled. 

Other  minor  matters  are  argued,  but  such  as  seem  to  be  controlling 
have  been  discussed.  Upon  a  consideration  of  the  entire  record,  we  reach 
the  conclusion  that  there  was  no  prejudicial  error  in  the  trial  of  the  case, 
and  the  judgment  is  therefore  affirmed. 

Weaver,  C.  J.,  and  Evans  and  Salinger,  JJ.,  concur. 


-♦♦♦- 


FULLER  V.  WRIGHT  et  al.     (No.  22724.) 

(Supreme  Court  of  Kansas.       April   10,   1920.) 

189  Pacific  Reporter  142 

(Syllabus  by  the  Court.) 
MASTER     AND    SERVANT—AGREEMENT     TO     DETERMINE 

LIABILITY    UNDER    COMPENSATION    ACT      HELD      NOT 

AGAINST    PUBUC    POLICY.        | 

Where  a  workman  was  injured  in  the  service  of  his  employers  under 
such  circumstances  as  to  give  him  reasonable  grotmds  for  a  cause  of 
action  for  damages  at  common  law  against  his  employers,  or  to  base 
a  claim  against  them  under  the  Workmen's  Compensation  Act  ((Sen. 
St.  1915,  §§  5896—5942)  if  their  business  was  conducted  under  that  act 
and  his  employers  in  good  faith  believed  that  they  were  conducting  their 
business  under  the  provision  of  that  act  and  had  purchased  and  paid 
for  indemnity  insurance  pursuant  to  that  belief,  although  they  had  not 
formally  filed  their  election  with  the  Secretary  of  State  until  after  the 
workman  had  been  injured,  it  was  not  against  public  policy  for  the  work- 
man and  his  employers  to  agree  that  he  should  waive  his  right  to  sue  for 
damages  at  common  law  and  to  claim  compensation  under  the  act  in 
lieu  thereof ;  and  the  mutual  agreement  of  the  workman  and  his  employers 
that  the  terms  of  the  compensation  act  should  be  used  as  the  basis  for  de- 
termining the  respective  rights  and  liabilities  of  the  parties,  and  to  mea- 
sure the  compensation,  if  any.  for  the  plaintiff's  injuries,  was  a  valid, 
contractural  engagement  which  the  court  should  enforce  according  to  its 
terms. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 
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Appeal  from  District  Court,  Geary  County. 

Action  by  John  Fuller  against  John  K.  Wnght  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Reversed  and  remanded. 

Jas.  V,  Humphrey  and  A,  S.  Humphrey,  both  of  Junction  City,  for 
appellant 

Sherman  &  Landon,  of  Kansas  City.  Mo.  and  L.  B.  Morris,  of  Junc- 
tion City,  for  appellees. 

Dawson,  J.  The  plaintiff  was  injured  while  in  the  service  of  the  de- 
fendants Wright  Bros.,  and  they  agreed  with  him  that  their  liability 
therefor,  if  any,  should  be  ascertained  and  determined  on  the  basis  pre- 
scribed by  the  Workmen's  Compensation  Act  (Gen.  St.  1915.  |S  5896- 
5942)  and  not  under  the  common  law. 

To  that  end,  the  plaintiff  tiled  an  action  against  the  defendant,  al* 
leging  that  they  were  engaged  in  the  business  of  collecting  garbage,  under 
contract  with  the  federal  government,  on  the  Ft.  Riley  and  Funston  Mili- 
tary Reservation,  and  that  plaintiff  was  employed  by  them  in  that  worK, 
and  while  so  employed — 

*'while  standing  on  an  autotruck  of  the  last  aforesaid  defendants  for 
the  purpose  of  loading  the  same  with  garbage,  refuse  and  ashes  (the  place 
being  on  said  military  reservation),  the  said  truck  was  by  the  driver 
thereof  suddenly  and  without  warning  to  plaintiff  started  up  with  a 
violent  jerk,  causing  plaintiff  to  be  violently  thrown  to  the  ground,  dis- 
locating, bruising  and  breaking  the  bones  of  his  right  hip.  and  resulting 
in  a  total  permanent  disability  to  plaintiff;  said  total  permanent  dsability 
commencing  immediately  with  said  injury  and  disabling  him  from  earning 
any  wages  at  any  time  since." 

The  petition  then  recited  that,  upon  the  happenings  of  plaintiff's  in- 
jury, Wright  Bros,  informed  the  plaintiff  that  their  business   was  con- 
ducted under  the  provisions  of  the  Workmen's  Compensation  Act,  and 
that  they  held  a  policy  of  insurance  issued  by  the  defendant  the  Associated 
Employers*  Reciprocal,  for  which  they  had  paid  $150,  aind  which  covered 
claims  against  them  by  employes  injured  in  their  service,  and  that  they 
and   the  defendant   insurance   company   would   compensate   the   plaintiff. 
At  the  same  time,  they  paid  plaintiff  the  sum  of  $28  under  the  liability 
imposed  by  the  compensation  act.    The  petition  further  alleged  that  after 
many  such  promises  of  defendants,  and  delays  without  payment,  an  at- 
torney for  the  plaintiff  asked  to   see  the   defendants'  insurance   policy; 
and  this  attorney,  having  examined  it,  expressed  a  doubt  as  to  whether 
the  defendants'  business  came  under  the  scope  of  the  compensation  act 
without  an  express  election  of  the  defendants  to  place  their  business  under 
its   provisions,   and   the   attorney   for   plaintiff    informed    defendants   of 
plaintiff's  intention  to  begin  a  common-law  action   for  damages.     As  an 
inducement  to  plaintiff  to   refrain    from  commencing  such   common-law 
action,  the  defendants  agreed  to  file  their  election  with  the  Secretary  of 
State  to  come  under  the  compensation  act,  and  that  their  election  should 
be  considered  as  of  a  date  prior  to  plaintiff's  injuries,  and  that  plaintiff 
could  proceed  against  them  under  the  act.     Accordingly,  this  offer  was 
agreed   to   by   plaintiff;    and    the    defendants    Wright    Bros,    filed    their 
election  to  come  under  the  act,  which  election  recited: 

"The  undersigned,  J.  K.  Wright  and  J.  E.  Wright,  as  partners  under 
the  name  of.  Wright  Bros.,  here\vith  declare  that  they  elect  to  accept 
under  the  Workmen's  Compensation  Act,  *  *  ♦  and  they  herewith 
declare  that  this  acceptance  relates  back  to  September  9.  1918,  on  which 
date  they  had  established  relations  with  their  employes  of  said  business 
and  with  a  liability  insurance  association  on  the  basis  of  said  business 
being  under  said  act." 

The  petition  also  alleged  that  the  defendant  Associated  Employers' 
Reciprocal,  at  the  time  of  writing  the  insurance  policy  for  Wright  Bros. 
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represented  to  them  and  induced  them  to  believe  that  their  business  was 
under  the  compensation  act;  and  at  that  time  the  insurance  company 
obligated  the  Wright  Bros,  to  permit  it  to  control  the  settlement  of 
claims  for  injuries  to  employes  and  to  grant  to  it  the  exclusive  right 
to  settle  or  negotiate  for  a  settlement;  and  that  the  insurance  company, 
in  this  case,  agreed  to  investigate  plaintiff's  accident  and  injury  and  to 
pay  any  claim  for  loss,  and  that  it  assumed  control  of  all  proceedings 
ensuing  therefrom,  and  thereby  substituted  itself  for  its  codefendants  in 
all  the  duties  arising  from  said  accident  and  injury. 
The  petition  continues: 

"Sixth.  *  *  *  Further  plaintiff  says  that  the  said  Wright  Bros,  on 
the  occurrence  of  said  accident  gave  immediate  written  notice  thereof 
to  their  said  codefendant,  and  thereupon  the  said  Associated  Employers* 
Reciprocal  informed  said  Wright  Bros,  that  it  would  take  charge  of  and 
adjust  said  case,  and  thereafter  it  proceeded  to  negotiate  with  plaintiff 
for  a  settlement,  and  requested  him  to  submit  in  writing  his  claim  under 
the  Workmen's  Compensation  Law.  which  plaintiff  did. 

"Seventh.  Plaintiff  further  says  that  he  has  wholly  failed  to  agree 
with  said  defendants  or  either  of  them  for  a  settlement  of  his  claim 
for  compensation;  that  on  the  3d  day  of  July,  1919,  plaintiff  notified,  in 
writing,  each  of  said  defendants  that  he  consented  to  an  arbitration 
of  his  said  claim  and  requested  each  of  said  defendants  to  consent  to 
such  arbitration,  but  that  said  defendants  and  each  of  them  refused 
such  arbitration;  that  the  said  defendants,  Wright  Bros.,  refused  such 
arbitration  only  because  they  were  directed  and  ordered  so  to  do  by 
their  codefendant;  that  the  said  Associated  Employers'  Reciprocal  insist 
that  their  codefendants  shall  not  settle  nor  pay  plaintiff's  said  claim  under 
penalty  of  losing  their  said  insurance,  and  that  it  (Associated  Employers' 
Riciprocal)  assumes  exclusive  control  of  the  disposition  that  shall  be 
made  of  said  claim,  and  will  pay  all  expenses  arising  from  the  litigation 
thereof  and  any  judgment  that  may  result  therefrom  in  favor  of  said^ 
plaintiff." 

A  copy  of  the  contract  of  insurance,  and  of  the  Wright  Bros.*  elec- 
tion to  come  under  the  compensation  act,  were  attached  to  plaintiff's 
petition.    Plaintiff  prayed  for  compensation  and  other  proper  relief. 

Defendants'  demurrer  to  this  petition  was  sustained,  and  this  ruling 
is  here  for  review. 

With  much  that  was  said  by  the  trial  court  in  its  written  opinion 
on  the  demurrer,  and  by  counsel  for  the  defendants,  we  are  inclined  to 
agree.  The  defendants  could  not  be  subjected  to  an  action  under  the 
compensation  act  merely  by  filing  an  election  to  come  under  that  act 
and  dating  that  election  back  to  a  date  prior  to  plaintiff's  accident. 
When  that  accident  occurred  the  rights  of  plaintiff  and  the  liabilities  of 
his  employers  were  fixed.  Those  rights  could  not  be  altered  merely 
by  the  subsequent  election  of  defendants.  But  while  we  concede  this, 
that  proposition  does  not  dispose  of  this  case.  The  plaintiff  and  his  em- 
ployers had  perfect  liberty  to  settle,  compose,  and  adjust  the  matter 
in  any  lawful  and  honorable  manner.  Plaintiff  believed  he  had  a  cause 
of  action  against  his  employers  under  the  common  law.  His  employ- 
ers believed  they  were  under  the  compensation  act,  and  had  been  induced 
to  that  belief  by  the  defendant  insurance  company.  The  insurance  com- 
pany obviously  believed  it  also,  for  it  accepted  the  Wright  Bros.'  money 
for  a  policy  which  specifically  covered  the  subject;  and  in  consideration 
of  $150  paid  to  it  by  Wright  Bros.,  they  did— 

**insure  and  indemnify  the  subscriber  (herein  called  the  assured)  against 
legal  liability  imposed  by  the  Workmen's  Compensation  Act  or  Acts  of 
the  states  named  in  said  schedule  for  bodily  injuries  accidentally  sus- 
tained (whether  resulting  in  death  or  otherwise)   which  may  be  suffered 
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or  alleged  to  have  been  suffered  by  any  employe  or  employes  of  the 
assured,  to  whom  he  may  be  liable  under  said  Workmen's  Compensation 
Act  or  Acts  while  engaged  in  any  of  the  assured's  work  specified  in  said 
schedule.    *    ♦    * 

'Description  of  work  to  be  covered :  Garbage  collecting,  refuse 
and  ashes  (excluding  garbage  reduction  or  fertilizer  plants).  Pay  roll 
for  *Comp'  coverage  to  include  drivers  and  drivers'  helpers,  also  chauffeur^ 
and  chauffeurs*  helpers." 

While  the  Wright  Bros,  were  not  under  the  act  until  and  after  the 
time  they  had  filed  their  election  to  conduct  their  business,  under  its 
terms  (Laws  1917,  c.  226,  §  1),  the  agreement  between  the  parties  that 
their  respective  rights  and  liabilities  should  be  settled  and  determined 
according  to  its  terms  was  a  perfectly  valid  agreement.  The  parties 
could  have  lawfully  agreed  to  settle  the  matter  by  arbitration,  or  by  any 
reasonable  means  they  might  agree  upon.  Nothing  is  more  common 
nor  more  commendable  than  honorable  and  just  agreements,  amicable 
settlements,  and  similar  stipulations  to  avoid  or  minimize  litigious  con- 
troversy. Even  when  litigation  is  commenced,  stipulations  are  per- 
missible to  shorten  or  eliminate  certain  matters  of  fact  not  seriously  in 
dispute  although  tedious  or  expensive  to  prove;  and  the  courts  encourage 
a  willingness  on  the  part  of  litigants  to  forego  rights  which  could  per- 
haps be  established  in  a  thoroughly  contested  lawsuit.  In  Dubbs  v. 
Haworth,  102  Kan.  603,  606,  171   Pac.  624,  625.  it  was  said: 

**It  is  not  required  of  a  creditor  that  he  shall  demand  the  uttermost 
farthing  which  may  be  technically  due  him.  He  may  be  satisfied  with 
less  than  his  just  due;  and  if,  in  fact,  he  honestly  believes  that  more 
is  due  him  than  he  is  asking  to  be  paid  for,  his  debtor  has  no  just 
complaint  that  the  creditor,  upon  the  debtor's  request,  specifies  more 
items  than  the  aggregate  amount  for  which  the  creditor  is  insisting  on 
payment.     Modesty  of  demands  is  ordinarily  a  virtue,  not  a  fault." 

It  would  hardly  be  asserted  that,  if  the  plaintiff  and  defendants  had 
agreed  to  refer  the  question  of  defendants'  liability  to  the  grievance  com- 
mittee of  the  Teamsters'  Union  and  to  abide  by  its  decision,  such  agree- 
ment would  be  void.  It  would  be  valid.  Such  illustrations  from  daily 
life  might  be  multiplied.  Why,  then,  might  not  the  parties  agree  that 
the  provisions  of  the  Workmen's  Compensation  Act  should  be  taken 
as  a  basis  for  determining  the  rights  and  liabilities  of  the  plaintiff  and 
his  employers?  No  rule  of  public  policy  would  forbid.  Public  policy 
is  a  creature  of  the  Legislature,  and  it  has  declared  in  favor  of  this 
identical  policy — as  far  as  it  feels  that  it  can  constitutionally  go.  Were 
it  not  for  some  doubt  about  its  power  to  do  so,  it  would  not  leave  it  to 
the  election  of  such  employers  as  defendants  as  to  whether  they  would 
conduct  their  business  under  the  compensation  act  or  not.  The  Legisla- 
ture would  do  as  it  does  where  the  hazardous  nature  of  the  business 
cannot  be  disputed,  and  would  have  placed  it  absolutely  under  the  act. 
Where  the  business  is  not  inherently  hazardous,  the  Legislature  has 
made  the  application  of  the  act  optional  and  contractural.  The  trial 
court  was  persuaded  that  some  evil  might  arise  if  employers  might  fix 
the  time  when  their  business  should  be  considered  to  be  conducted  under 
the  act  independently  of  the  actual  date  of  filing  their  formal  election 
with  the  Secretary  of  State.  Probably  so,  if  such  were  done  in  prejudice 
of  their  workmen's  rights;  but  we  can  discern  no  evil  which  can  flow 
from  permitting  the  employer  and  his  injured  workman  to  agree  about 
the  matter. 

In  Shellberg  v.  McMahon,  98  Kan.  46.  49,  50.  157  Pac.  268,  this 
court  upheld  an  agreement  where  one  of  the  parties  to  a  controversy 
was  to  bring  a  suit  and  the  other  was  to  make  no  defense  thereto.  It 
is  not  uncommon  for  parties  to  waive  certain  defenses,  or  to  estop  them- 
selves by  their  conduct  from  setting  up  certain  defenses,  which  would 
otherwise  be  valid;  and  it  is  a  common  and  good  practice  for  parties 
to  stipulate  as  to  certain  controvertible   features  of  a   lawsuit   so  as  to 
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limit  the  issues  of  fact  or  of  law  needing  the  trial  court's  determination. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Starkweather.  21  Kan.  322;  Groat  v. 
Pracht,  31  Kan.  656,  3  Pac.  274:  Fi;iley  v.  Funk,  35  Kan.  66&.  12  Pac. 
15:  Brooks  v.  Hall.  36  Kan.  697,  14  Pac.  236:  Lanphear  v.  Ketcham. 
53  Kan.  799,  37  Pac.  119:  Lewis  v.  Telephone  Co.,  95  Kan.  136.  139,  147 
Pac.  1122,  Ann.  Cas.  1916B,  1035;  Shellberfr  v.  MoMahon.  98  Kan.  46.  49, 
50.  157  Pac.  268;  8  Cyc.  516-522;  9  Cyc.  345,  346:  5  R.  C.  L.  878.  901. 

It  must  be  held  that  the  agreement  to  use  the  compensation  act  as 
the  basis  for  measuring  the  defendants'  liability,  rather  than  the  conunon 
law,  violated  no  rule  of  public  policy. 

It  is  not  so  clear  from  the  pleadings  that  the  defendant  insurance 
company  would  be  bound  by  the  result  which  may  flow  from  the  de- 
termination of  the  cause  between  the  plaintiff  and  his  employers  upon 
th^ir  agreement  that  the  compensation  act  shall  govern  their  respective 
rights  and  liabilities.  That  is  to  say,  it  is  not  altogether  clear  whether 
the  insurance  company  was  a  party  to  that  agreement.  But  with 
commendable  frankness  the  learned  counsel  for  the  insurance  company 
admitted  in  the  oral  argument  in  this  court  that  his  company  would 
feel  itself  obliged  to  pay  any  liability  which  might  be  adjudged  against 
Wright  Bros,  whether  that  liability  were  determined  to  exist  under  the 
compensation  act  or  under  the  common  law. 

That  point  being  conceded,  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrers  interposed 
by  the  defendants  and  to  proceed  with  the  cause. 

All  the  Justices  concurring. 


♦  •♦ 


GRAY  V.  NEW  ORLEANS  DRY  DOCK  &  SHIPBUILDING  CO. 

(No.  23150.) 

(Supreme  Court  of  Lo»uisiana.  June  30.  1919.  On  Rehearing,  Feb.  2.1930. 

Rehearing  Denied  March  1.  1920.) 

84  Southern  Reporter  109. 

(Syllabus  by  Editorial  Staff.) 
On  Rehearing. 

6.  MASTER     AND   SERVANT— ACCEPTANCE     OF     BENEFITS 

/NDER  WORKMEN'S  COMPENSATION  ACT  HELD  NOT 
ro  ESTOP  EMPLOYEE  FROM  ASSERTING  COMMON-LAW 
REMEDY. 

Where  an  injured  employee  of  a  dry  dock  company  accepted  pay- 
ments conceded  to  be  due  on  being  assured  that  acceptance  would  not  be 
a  waiver  of  his  lights,  and  the  only  question  was  whether  his  claim  was 
governed  by  the  Workmen's  Compensation  Act  or  not,  the  acceptance  of 
such  benefits  will  not  be  construed  a  waiver  of  his  right  to  a  common- 
law  remedy  to  which  he  was  entitled  because  engaged  in  woiic  of  an 
admiralty   nature. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  358.) 

7.  MASTER  AND  SERVANT— PAYMENTS  UNDER  WORKMEN'S 

COMPENSATION  ACT  HELD  NOT  A  COMPROMISE  AND 
SETTLEMENT. 

Where  it  was  conceded  by  the  defendant  employer  and  the  insurer 
that  plaintiff  was  under  the  Workmen's  Compensation  Act  entitled  to  pay- 
ments received,  and  the  only  question  was  whether  his  disability  was  total  or 
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not,  plaintiffs  acceptance  of  paymenis  for  19  or  20  weeks  ilio  not,  where 
hv  w  i^  jti*  ri» '  H»al  it  was  no  wai/c*^  of  his  rights,  am'HJnt  !»">  a  compro- 
mise and  settlement  precluding  him  from  having  recourse  to  the  common- 
law  remedy  to  which  he  was  entitled,  because  at  the  time  of  his  injury 
he  was  engaged  in  work  of  a  maritime  nature. 

(For  other  cases,  sec  Master  and  Servant  Dec.  Dig.  §  382.) 
Provosty.  J.,   dissenting. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Fred  D.  King, 
Judge. 

Action  by  John  A.  S.  Gray  against  the  New  Orleans  Dry  Dock  & 
Shipbuilding  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Edward  Rightor,  of  New  Orleans,  for  appellant. 
McQoskey   &   Benedict   and    H.    B.    Curtis,    all    of    New    Orleans, 
for  bppellee. 

Provosty,  J.  Plaintiff  sues  in  damages  for  injuries  received  while 
in  the  employ  of  the  defendant  company,  and  in  the  alternative  sues 
under  the  Workmen's  Compensation  Act. 

Defendant  recognized  its  liability  to  plaintiff  under  said  act,  and 
had  been  paying  plaintiff  $10  a  week  for  25  weeks  when  this  suit  was 
filed.  • 

Defendant  pleads  that  plaintiff,  having  thus  agreed  to  receive  pay- 
ment under  said  act,  and  actually  received  many  payments,  is  estopped 
from  contending  that  defendant's  liability  is  not  under  said  act,  but  for 
damages  as  for  ordinary  tort. 

In  Summers  v.  Woodward,  Wight  &  Co.,  142  La.  241,  76  South  674, 
this  court  said : 

"Where  an  employer  pays  the  wages  of  an  injured  employe  in  full 
for  a  number  of  weeks,  and  subsequently  in  part,  and,  holding  a  policy 
of  insurance,  taken  out  with  express  reference  to  the  Burke-Roberts 
Employers'  Liability  Act  (Act  No.  20  of  1914),  obtains  receipts  showing 
such  payments  as  for  wages  to  which  the  employe  was  entitled  under 
the  Louisiana  Workmen's  Compensation  Act,  upon  which  it  obtains 
reimbursement  from  the  insurance  company,  the  question  whether  the 
injury  of  the  employe  entitles  him  to  compensation  under  the  act  will  be 
r^arded  as  eliminated." 

We  think  the  estoppel  well  pleaded.  Counsel  for  plaintiff  seek  to 
avoid  it  by  contending  that  plaintiff  was  assured  by  defendant  that  he 
would  be  waiving  none  of  his  rights  by  receiving  these  pa3mients.  If 
any  such  assurance  was  given,  it  was  after  plaintiff  had  already  been 
receiving  the  payments,  and  the  meaning  of  it  was  simply  that  by 
receiving  the  payments  the  plaintiff  would  not  be  waiving  his  right  to 
claim  compensation  as  for  total  liability.  There  was  no  question  be- 
tween the  parties  at  that  time  of  plaintiff  having,  or  pretending  to, 
any  other  rights. 

Defendant  does  not  contest  that  plaintiff  is  entitled  to  compensation 
as  for  total  disability ;  that  is,  to  $10  a^  week  for  400  weeks. 

The  judgment  appealed  from,  which  was  for  $15,000  damages,  is 
therefore  set  aside,  the  plea  of  estoppel  is  sustained,  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the  plaintiff,  John  A.  S.  Gray,  have 
iudgment  condemning  the  defendant.  New  Orleans  Dry  Dock  &  Ship 
Building  Company,  to  pay  him  $10  each  week  for  400  consecutive  weeks, 
less  the  payments  already  made,  and  that  the  defendant  pay  the  costs  of 
the  lower  court  and  the  plaintiff  those  of  the  appeal. 

Monroe,  C.  J.,  takes  no  part,  not  having  heard  the  arguments. 

O'Neill,  J.,  dissents. 
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On  Rehearing. 

O'Neill,  J.  Defendant  appeals  from  a  judgment  awarding  plaintiff 
$15,000  damages  for  personal  injuries,  subject  to  a  credit  vof  $240  paid 
before  the  suit  was  filed.  In  answer  to  the  appeal,  plaintiff  prays  that  the 
amount  of  the  judgment  be  increased  to  $20,000. 

He  fell  from  a  scaffold  and  was  seriously  injured  while  working 
in  the  employ  of  the  defendant  company  as  a  carpenter  on  the  dredge- 
boat  Dixie,  belonging  to  the  board  of  commissioners  of  the  port  of  New 
Orleans,  and  undergoing  repairs  in  defendant's  dry  dock  in  the  Mississippi 
river  at  New  Orleans. 

After  the  accident,  the  defendant  through  an  indemnity  company 
(by  whom  defendant  was  insured  against  employers*  liability  for  such 
accidents)  made  weekly  payments  of  compensation  at  $10  a  week  for 
24  weeks,  assuming  that  plaintiff  was  entitled  to  compensation  under 
the  Employers'  Liability  Act,  the  Act  No.  20  of  1914  (page  44). 

When  plaintiff  was  wll  eough  to  get  about,  he  called  upon  the 
president  of  the  dry  dock  company,  and  asked  what  effect  his  receiving 
the  payments  of  compensation  would  have  upon  his  legal  right  in  the 
premises;  and,  having  called  in  the  agent  of  the  indemnity  company, 
and  in  presence  of  the  latter,  the  president  of  the  dry  dock  company 
assured  plaintiff  that  he  was  entitled  to  compensation  at  $10  a  week 
during  his  disability  to  work,  and  that  his  acceptance  of  the  payments 
would  not  be  construed  as  a  waiver  or  abandonment  of  any  claim  that 
he  might  have  against  the  dry  dock  company.  The  president  of  the  dry  dock 
company  and  the  agent  of  the  ihdemnity  company  were  then  of  the  opinion 
that  the  case  was  govered  by  the  Employers'  Liability  Act,  and  not  by  the 
general  law  of  torts;  and  it  appears  that  the  only  question  in  their  mind 
was  whether  plaintiff  was  entitled  to  compensation  for  permanent  total 
disability  or  only  for  temporary  total  disability.  There  was  no  doubt  or 
dispute  that  plaintiff  had  suffered  total  disability.  The  president  of  the  de- 
fendant company  and  the  agent  of  the  indemnity  company,  therefore,  con- 
ceded that  if  plaintiff's  disability  was  permanent,  he  was  entitled  to  the  $10 
a  week  for  400  weeks ;  if  only  temporary,  he  was  entitled  to  the  $10  a  week 
during  the  period  of  disability,  not,  however,  beyond  300  weeks. 

Thereafter,  having  indorsed  and  cashed  19  or  20  of  the  voucher 
checks  of  $10  each,  plaintiff  consulted  an  attorney,  who  at  first  was  also 
of  the  opinion  that  the  case  was  governed  by  the  Employers'  Liability 
Act,  which,  if  applicable,  would  exclude  any  and  all  other  rights  or  reme- 
dies. The  attorney  therefore  wrote  to  the  agent  of  the  indemnity  com- 
pany, requesting  an  acknowledgment  of  liability  for  $4,000,  for  permanent 
total  disability.  The  agent  replied  that  the  company  would  continue 
the  payments  of  $10  a  week  until  medical  advice  would  warrant  a  dis- 
continuance of  the  payments,  or  until  the  obligation  would  be  canceled 
by  the  statute.  Plaintiff's  attorney  replied  that  he  was  not  satisfied  with 
the  attitude  assumed  by  the  indemnity  company;  that,  if  the  company 
would  admit  liability  for  permanent  total  disability,  he  "supposed"  that 
he  would  'Tiave  to  accede  thereto,"  but  that,  unless  the  company  would 
acknowledge  liability  for  permanent  total  disability,  he,  the  attorney  for 
plaintiff,  would  submit  the  matter  to  the  court  for  determination.  In 
the  meantime,  on  his  attorney's  advice,  plaintiff  refused  to  cash  the 
remaining  four  or  five  checks  received  from  the  indemnity  company. 

Thereafter,  on  the  opinion  expressed  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Southern  Pacific  Co.  v.  Jensen.  244  U.  S. 
205.  37,  Sup.  Ct.  524,  61  L.  Ed.  1086,  L  R.  A.  1918C.  451,  Ann.  Cas.  1917E, 
900,  plaintiff's  attorney  concluded  that  the  case  was  not  governed  by  the 
Employers'  Liability  Act:  and  he  brought  the  suit  under  article  2315  of 
the  Civil  Code,  the  general  law  of  damages  arising  ex  delicto.  In  the 
alternative,  he  pleaded  that,  if  the  court  should  hold  that  the  Employers' 
Liability  .\ct  governed  the  case  and  excluded  all  other  rights  and  reme-. 
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dies,  then,  and  in  that  event  only,  plainUff  should  be  awarded  compensa- 
tion in  the  sum  of  $4,000. 

The  defendant  pleaded:  (1)  That  the  petition  did  not  set  forth  a 
cause  or  right  of  action ;  and  (2)  that  the  court  was  without  jurisdiction 
rahone  materia.  These  pleas  being  overruled,  defendant  answered,  ad- 
mittJnR  habihty  under  the  Employers'  Liability  Act  for  $10  a  week  for 
4W  weeks,  unless  plaintiff's  disability  should  come  to  an  end  sooner. 
In  support  of  the  contention  that  defendant's  liability  was  limited  to  the 
compensation  allowed  by  the  Employers'  Liability  Act.  defendant  alleged, 
m  the  answer  to  the  suit,  that  the  dredgeboat  Dixie  was  not  afloat  at 
the  time  of  the  accident,  but  was  then  in  a  dry  dock,  a  fixed  structure, 
contrived  for  the  purpose  of  taking  ships  out  of  the  water  for  repairs, 
having  no  means  of  propulsion,  not  designed  for  navigation  and  per- 
manently moored,  "and  that  neither  was  the  said  dry  dock  nor  said  vessel 
while  It  was  contained  therein,  nor  the  plaintiff  while  working  upon  said 
vessel,  withm  the  maritime  jurisdicton  of  the  Unted  Stetes,  but  was 
^'V*'"  *"^  jurisdiction  of  the  state  of  Louisiana."  Averring  that  the 
plaintiff  had  received  and  cashed  the  checks  paid  for  compensation  under 
the  Employers'  Liability  Act,  defendant  pleaded  that  plaintiff  was  estopped 
and  debarred  from  denying  that  the  case' was  governed  by  the  statute. 
and  pleaded  that  plaintiff  could  not  maintain  an  action  for  tort  without 
having  returned  the  amount  which  he  had  received  for  compensation 
under  the  Employers'  Liability  Act.  In  the  alternative,  and  in  the  event 
the'  court  should  hold  that  the  plaintiff  was  not  bound  by  the  Employers' 
Liability  Act,  and  that  the  statute  did  not  govern  the  case,  defendant 
pleaded  and  averred  that  plaintiff's  injuries  were  caused  by  his  own  fault 
and  that  of  his  fellow  servants,  and  without  any  fault  or  negligence 
on  .the  part  of  defendant.  The  prayer  of  defendant's  answer  was  that 
plamtiff^s  suit  be  dismissed  at  his  cost,  and  that  plaintiff  be  ordered  to 
continue  to  take,  as  he  had  theretofore  taken,  and  as  defendant  had  al- 
ways shown  a  willingness  to  pay,  the  sum  of  $10  a  week  far  400  weeks, 
unless  plaintiff's  disability  should  come  to  an  end  sooner. 

Opinion. 

Defendant's  answer  limits  the  issue  to  the  question  whether  plain- 
tifPs  remedy  is,  under  article  2315  of  the  Civil  Code,  the  general  law 
of  damages  arising  ex  delicto,  or  is  restricted  to  a  demand  for  com- 
pensation under  the  Employers'  Liability  Act.  The  same  issue  was  raised 
by  the  plea  or  exception  of  no  cause  or  right  of  action ;  for.  if  the  Em- 
ployers' Liability  Act  governs  the  case,  section  34  of  the  statute  excludes 
all  other  rights  and  remedies,  viz: 

"That  the  rights  and  remedies  herein  granted  to  an  employe  on 
account  of  a  personal  injury  for  which  he  is  entitled  to  compensation 
under  this  act  shall  be  exclusive  of  all  other  rights  and  remedies  of  such 
employe,  his  personal  representatives,  dependents,  relations,  or  otherwise, 
on  account  of  such  injury." 

(1,  2]  The  plea  to  the  jurisdiction  of  the  state  court,  ratione  materia, 
is  without  merit,  and  the  answer  to  the  suit  was,  in  effect,  an  abandon- 
ment of  the  plea,  because  if,  as  defendant  contends,  the  location  of  the 
dredgeboat  Dixie  was  not  within  the  admiralty  jurisdiction  at  the  time 
of  the  accident,  plaintiflTs  only  remedy  was  to  proceed  in  the  state 
court,  and  in  such  case  his  right  and  remedy  would  be  controlled  by  the 
state  statute,  the  Employers'  Liability  Act.  On  the  other  hand,  if  the 
Dixie  was.  notwithstanding  she  was  in  a  dry  dock,  within  the  admiralty 
jurisdiction  at  the  time  of  the  accident,  plaintiff  is  entitled  to  the  com- 
mon-law remedy  in  the  state  court. 

It  is  not  contended  by  the  defendant  that  the  dredgeboat  Dixie  was 
not  a  ship  or  vessel  within  the  meaning  of  the  admiralty  law,  or  was 
not  subject  to  admiralty  or  maritime  jurisdiction,  by  reason  of  the  pur- 
pose for  which  she  was  constructed  or  used,  or  the  business  in  which 
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she  was  engaRed.  The  only  fact  or  reason  stated  by  defendant  for 
contending  that  the  Dixie  was  jiot  within  the  admiralty  or  maritime 
jurisdiction  at  the  time  of  the  accident  is  that  the  boat  was  then  out 
of  the  water,  in  a  floating  dry  dock.  The  answer  to  that  contention  is 
that,  although  the  floating  dry  dock  itself  was  not  subject  to  admiralty 
and  maritime  jurisdiction  (Cope  v.  Valette  Dry  Dock  Co..  119  U.  S. 
625,  7  Sup.  Ct.  336,  30  L.  Ed.  501),  it  is  well  settled  that  a  ship  or 
vessel  while  undergoing  repairs  in  a  dry  dock  is  subject  to  the  admiralty 
and  maritime  jurisdiction.  The  United  States  Supreme  Court  has  so 
decided,  twice,  with  regard  to  a  vessel  locked  in  a  dry  dock  consisting 
of  an  artificial  basin  from  which  all  the  water  had  been  pumped  out. 
See  Perry  v.  Haines  (The  Robert  W.  Parsons)  191  U.  S.  17,  24  Sup. 
Ct.  8,  48  L.  Ed.  73;  and  Simmons  v.  Steamship  Jefferson,  215  U.  S. 
130,  30  Sup.  Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907.  In  the  latter  case 
it  was  held  that  a  court  of  admiralty  had  jurisdiction  of  a  libel  for 
salvage  for  services  rendered  by  tugboats  in  extinguishing  a  fire  com- 
municated from  the  shore  to  a  vessel  undergoing  repairs  in  a  dry  dock; 
and,  in  the  former  case  cited,  the  ruling  was  that  the  admiralty  juris- 
diction of  the  federal  courts  extended  to  the  enforcement  by  proceed- 
ings in  rem  of  a  lien  for  repairs  made  upon  a  vessel  in  a  dry  dock.  A 
contract  for  repairs  to  a  vessel  in  a  dry  dock  being  a  maritime  contract, 
so  also  must  the  work  of  the  employe  engaged  in  making  the  repairs  be 
maritime  in  its  nature.  On  this  subject,  see,  also,  Atlantic  Transport 
Co.  V.  Imbrovek.  234  U.  S.  52,  34  Sup.  Ct.  733,  58  L.  Ed.  1206.  51 
L.  R.  A.  (N.  S.)  1157.  and  Southern  Pacific  Co.  v  Jensen.  244  U  S. 
205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086.  L.  R.  A.  1918C.  451.  Ann  Cas. 
1917E,  900. 

[3-5]  Clause  3,  S  24,  and  section  256.  of  the  Judicial  Code  (36 
Stat.  1091,  c.  231  [U.  S.  Comp.  St.  §§  991  (3).  1233]),  conferring  upon 
the  courts  of  the  United  States  jurisdiction  in  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  reserves  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to 
give  it. 

The  United  States  Supreme  Court  decided,  however,  in  the  case  of 
the  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524.  61 
L.  Ed.  1086,  L.  R.  A.  1918C,  451.  Ann  as.  1917E,  900,  that  the  clauses 
in  the  Judicial  Code,  "saving  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to  give  it," 
did  not  save  or  reserve  to  suitors,  in  such  cases,  the  rights  and  remedies 
afforded  by  an  Employers'  Liability  Act,  or  Workmen's  Compensation 
Law,  of  any  state. 

The  case  of  the  Southern  Pacific  Co.  v.  'Jensen  was  decided  on  the 
21st  of  May,  1917.  By  an  act  approved  October  6,  1917  (40  Stat.  395, 
c.  97  fi{,  1,  2,  Comp.  St.  1918,  Comp  St.  Ann.  Supp.  1919,  §§  991  (3), 
1233,  Fed.  Stat.  Anno.  Supp.  1918,  pp.  401.  414),  Congress  directed  that 
both  clauses  of  the  Judicial  Code  be  amended  by  adding  to  the  expression 
''saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it"  the  words  "and  to  claimants 
the  rights  and  remedies  under  the  workmen's  compensation  law  of  any 
state." 

The  amendment,  however,  is  not  pertinent  to  this  case,  because  the 
cause  of  action  arose,  and  in  fact  the  suit  was  filed,  before  the  act  of 
October  6,  1917.  was  adopted.  It  was  decided  by  the  Supreme  Court 
of  the  United  States,  in  Peters  v.  Veasey,  251  U.  S.  121.  40  Sup.  Ct.  65, 
64  L.  Ed.  — ,  on  December  8.  1919.  that  the  amendment  was  not  applica- 
ble to  a  cause  of  action  that  had  arisen  when  the  amendment  was  adopted. 
Therefore,  whether  Congress,  by  amending  the  clauses  of  the  Judicial 
Code  so  as  to  save  to  suitors  in  all  cases  the  right  of  a  common-law 
remedy  where  the  common  law  is  competent  to  give  it,  "and  to  claimants 
the  rights  and  remedies  under  the  Workmen's  Compensation  Law  of  any 
state,"  intended  to  give  to  the  Legislature  of  each  and  every  state  the 
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power  to  deprive  suitors  in  such  cases  of  the  right  of  a  common-law 
remedy,  by  enacting  in  a  workmen's  compensation  law  a  clause  exclud- 
ing all  other  rights  and  remedies,  is  a  question  which  we  need  not  decide 
in  this  case. 

The  work  in  which  plaintiff  was  engaged  at  the  time  he  was  injured 
was  maritime  in  its  nature;  his  •employment  was  a  maritime  contract, 
and  his  claim  for  damages  was  enforceable  in  the  admiralty  and  maritime 
jurisdiction.  For  that  reason,  before  the  passage  of  the  act  of  Congress 
of  October  6,  1917,  the  Employers*  Liability  Act  was  not  pertinent,  and 
did  not  deprive  the  plaintiff  of  the  right  of  a  common-law  remedy. 
We  say  "common-law  remedy"  because  article  2315  of  the  Civil  Code 
of  this  state  is  only  an  embodiment  of  the  common-law  right  of  actiwi 
for  tort,  viz.: 

"Every  act  whatever  of  man  that  causes  damage  to  another,  obliges 
him  by  whose  fault  it  happened  to  repair  it." 

The  reason  given  in  Southern  Pacific  Co.  v.  Jensen  for  holding, 
before  the  amendment  of  October  6,  1917,  that  the  saving  clauses  in 
the  Judicial  Code  did  not  save  to  suitors  the  rights  and  remedies 
afforded  by  the  workmen's  compensation  law  of  any  state  is  not  pertinent 
to  the  system  of  civil  law  prevailing  in  this  state,  where  the  rights  that 
prevail  at  common  law  are  codified  and  the  remedies  are  substantially 
the  same. 

[6,  7]  There  is  no  merit  in  defendant's  contention  that  plaintiff 
was  estopped  by  his, conduct  in  accepting  and  retaining  the  payments  of 
compensation  for  the  several  weeks  of  total  disability.  The  defendant, 
or  rather  the  indemnity  company,  paid  only  what  was  then  conceded  to 
be  due  to  plaintiff,  and  what  is  yet  conceded  to  have  been  due  him  at 
that  time,  regardless  of  what  might  yet  be  due.  The  defendant  or  the 
indemnity  company  was  in  no  worse  position,  and  is  yet  in  no  worse 
position,  for  having  made  the  payments,  even  though  the  defendant  and 
the  indemnity  company  believed  then  that  each  payment  was  all  that  was 
due  at  the  time.  A  debtor  cannot  discharge  his  debt  by  paying  a  part 
.  which  he  concedes  to  be  due,  unless  the  creditor  agrees  to  accept  the 
part  in  satisfaction  of  the  whole  debt.  Plaintiff's  claiming  all  that  he 
believes  is  due  him  now  is  not  inconsistent  with  his  having  received 
the  part  which  defendant  conceded  was  then  due.  There  is  therefore 
no  element  of  estoppel  in  this  case.  Nor  can  the  plea  be  sustained  as  one 
of  compromise  or  settlement.  A  transaction  of  compromise  must  be 
mutually  accepted  by  the  parties,  for  the  purpose  of  preventing  or  put- 
ting an  end  to  a  lawsuit,  in  preference  to  the  hope  of  either  party  of 
gaining  and  the  risk  of  losing.  To  be  effective,  such  agreement  must  be 
reduced  to  writing.  R.  C.  C.  art.  3071.  And  the  Employers'  Liability 
Act  (section  17)  requires  the  decree  of  a  competent  court,  on  the  joint 
petition  of  the  employer  and  employe,  verified  by  both  parties,  to  settle 
or  compromise  a  claim  for  compensation.  There  was  no  settlement,  nor 
agreement  of  settlement,  between  the  plaintiff  and  defendant  in  this 
case,  because,  while  the  indemnity  company  was  making  payment  of 
what  defendant  conceded  was  due  at  the  time,  there  was  a  dispute  as  to 
the  total  sum  that  would  have  to  be  paid  in  the  future;  which  dispute 
was  not  settled  when  the  suit  was  fi.led.  Defendant  relies  upon  the  de- 
cision in  Summers  v.  Woodward,  Wight  &  Co.,  142  La.  241,  76  South. 
674,  in  support  of  the  argument  that  the  plaintiff  is  estopped  and  bound 
to  abide  by  the  Employers*  Liability  Act.  But  the  ruling  in  the  case 
cited  is  not  pertinent  to  this  case.  The  ruling  was  that  the  employer 
had,  by  making  payments  of  compensation  under  the  Employers*  Liability 
Act.  and  by  accepting  reimbursement  or  indemnity  from  the  insurance 
company,  admitted  liability  under  the  statute.  The  question  presented  in 
that  case  was  whether  the  defendant  owed  compensation  under  the  Em- 
ployers' Liability  Act  or  owed  nothing.  The  question  presented  now 
is  whether  the  defendant  owes  compensation  under  the  Employers'  Lia- 
bility Act  or   owes    full   indemnity  under   the  general   law   of   damages 
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arising  ex  delicto.  In  the  case  cited,  the  admission  made  by  paying  in- 
demnity under  the  Employers'  Liability  Act  was  an  admission  against 
the  payor's  interest.  In  the  case  before  us,  the  admission  is  invoked  as 
evidence  in  favor  of  the  defendant  who  made  the  admission.  In  the 
case  cited,  the  fact  that  the  defendant  had  made  payments  of  compensa- 
tion under  the  Employers'  Liability  Act  was  not  held  to  be  an  estoppel, 
technically  speaking,  but  was  held  to  be  an  admission  that  the  business 
in  which  the  defendant  was  engaged  at  the  time  of  the  accident  was  a 
hazardous  business  or  occupation,  within  the  purview  of  the  Employers' 
Liability  Act;  for  that  question  of  fact  was  the  only  question  at  issue 
in  the  case. 

[8,  91  'Defendant's  counsel  has  contended,  in  oral  argument  and  in 
the  briefs  filed,  that  the  plaintiff  cannot  recover  damages  under  the  law 
of  the  state  because  the  measure  of  damages  is  controlled  by  the  ad- 
miralty and  maritime  law.  The  answer  to  the  argument  is  that  there 
was  nothing  in  plaintiff's  pleadings  that  interfered  with  the  defendant's 
invoking  and  provision  of  the  admiralty  and  maritime  law  limiting  the 
measure  of  indemnity  or  damages.  No  such  limitation  has  been  invoked ; 
and  we  know  of  none  that  conflicts  with  the  measure  of  damages  under 
the  state  l»w  in  such  cases.  If  the  plaintiff  in  this  case  had  been  a 
seaman  or  member  of  the  Dixie's  crew,  and  if  he  were  therefore  suing  the 
owners  of  the  vessel  for  damages  or  indemnity  for  the  injury  he  suffered, 
the  liability  would  be  limited  to  the  seaman's  wages,  at  least  to  the  end 
of  the  voyage,  and  the  cost  of  maintenance  and  cure  of  the  injured  sea- 
man, unless  the  injury  had  resulted  from  unseaworthiness  of  the  vessel, 
or  a  failure  to  supply  and  keep  in  order  her  proper  appliance.  In  the 
case  of  a  seaman,  we  would  be  constrained  to  hold,  under  the  admiralty 
and  maritime  law,  that  alt  members  of  the  crew  of  the  vessel,  except 
perhaps  the  master,  are  fellow  servants,  and  that  a  seaman  could  not 
recover  for  injuries  sustained  through  the  negligence  of  another  member 
of  the  crew,  beyond  the  expense  of  maintenance  and  cure  of  the  injured 
seaman.  But  the  plaintiff  in  this  case  was  not  a  seaman  or  member  of 
the  boat's  crew,  and  is  not  suing  the  owners  of  the  vessel;  and  we 
know  of  no  special  rule  of  admiralty  or  maritime  law  that  takes  his  * 
case  out  of  the  general  rule  that,  in  admiralty,  the  award  of  damages 
rests  largely  in  the  sound  discretion  of  the  court,  under  all  the  circum- 
stances of  the  case.  Sec  the  Steamer  Max  Morris  v.  Curry,  137  U.  S. 
1-15,  11  Sup.  Ct.  29,  34  L.  Ed.  589,  and  the  decisions  there  cited.  The 
same  doctrine  prevails^  in  the  law  of  this  state,  in  the  provisions  of 
article  1934  of  the  Civil  Code,  that,  in  the  assessment  of  damages  for 
an  offense  or  quasi  offense,  although  the  damages  are  not  appreciable 
in  money,  compensation  or  indemnity  may  be  allowed  for  an  amount 
largely  within  the  discretion  of  the  judge  or  jury. 

Though  it  must  be  conceded  that  the  provisions  of  the  Judicial  Code, 
saving  to  suitors,  in  cases  like  this,  the  right  of  a  common  law  remedy, 
did  not  increase  or  diminish  the  liability  fixed  by  the  admiralty  and 
maritime  law,  we  know  of  no  strict  measure  of  liability  for  a  case  like 
this,  in  the  admiralty  law;  and  the  result  would  be  the  same,  therefore, 
whether  the  liability  of  the  defendant  be  measured  by  the  admiraltv  or 
state  law. 

[101  There  is  no  dispute  about  any  of  the  important  facts  of  the 
case.  Plaintiff  was  standing  upon  a  temporary  scaffold  at  the  bow  of 
the  boat,  fitting  a  strip  of  lumber  under  the  edge  of  the  deck.  The 
foreman  of  the  work,  standing  on  the  dry  dock,  a  few  feet  away  from 
the  scaffold,  ordered  a  crew  of  men  to  pull  a  bilge  block  from  under  the 
bow  of  the  boat,  close  by  the  foot  or  stanchion  of  the  scaffold.  The 
bilge  block  consisted  of  three  nieces  of  timber  fastened  to]H:ether.  forming 
a  solid  block  of  wood  measuring  12  in.  x  40  in.  x.  48  in.,  weighing  more 
than  a  thousand  pounds  and  required  six  men  to  handle  it.  The  scaffold 
collapsed  immediately  when  the  bilec  block  was  moved.  There  is  no 
doubt  that  the  moving  of  the  bilge  block  caused  the  scaffold  to  collapse, 


Digitized  by 


Google 


1920.  WILLIAMS  v.  BLODGETT  CONST.  CO.     (La.)  53 

either  by  bumping  against  one  of  the  stanchipns  or  by  otherwise  disar- 
ranging the  structure  belo\v.  The  plaintiff  was  then  turning  round  or 
reaching  for  a  piece  of  material  on  the  boat's  deck,  and  had  no  warning 
of  the  intention  of  the  foreman  to  have  the  bilge  block  moved.  The 
evidence  leaves  no  doubt  that  the  accident  was  caused  by  the  negligent 
manner  of  moving  the  bilge  block,  under  orders  of  the  foreman  em- 
ployed by  the  defendant  company.  No  negligence  whatever  is  imputed 
to  the  plaintiff. 

[11]  It  is  not  seriously  contended  by  appellant  that  the  quantum 
of  damages  allowed  is  out  of  proportion  to  the  injury  suffered.  The 
injury  has  caused  permanent  paralysis  of  the  left  side  of  plaintiff's  body, 
haa  rendered  him  impotent,  and  has  permanently  disabled  him  for  work 
of  any  kind.  He  is  46  years  old  and  has  a  wife  and  seven  children, 
with  no  means  of  support  except  the  wage  of  a  little  girl  earning  $5 
a  week.  We  are  not  disposed,  however,  to  increase  the  allowance  of 
damages,  where  the  amount  is  already  unusually  large. 

The  judgment  appealed   from  is  affirmed. 

Inasmuch  as  the  only  question  decided  or  considered  on  the  original 
hearing  of  this  case  was  the  plea  of  estoppel,  the  right  is  reserved  to 
appellant  to  make  application  for  a  rehearing. 

Provosty,  J.  dissents  and  hands  down  reasons. 

Provosty,  J.  (dissenting).  The  doctrine  of  this  decision  appears 
to  me  to  be  that,  although,  as  has  heretofore  been  held,  the  making  of 
payments  under  the  Employers'  Liability  Act  estops  the  employer,  the 
demanding  and  receiving  of  the  payments  does  not  estop  the  employe, 
so  that,  as  a  practical  matter,  the  employe  may  go  on  and  receive  these 
payments  until  he  has  accumulated  enough  money  to  enable  him  to  main- 
tain a  lawsuit  against  the  employer  under  article  2315  of  the  Code,  and  if 
he  succeeds  in  his  suit  under  this  article,  the  payments  will  be  consid- 
ered as  having  been  made  in  part  payment  of  the  liability  under  the 
article,  and,  if  he  fails  in  his  suit,  the  payments  will  be  considered  as 
having  been  made  under  the  Employers*   Liability  Act.     I  dissent. 


WILLIAMS  et  al.  v.  BLODGETT  CONST.  CO.     (No.  22458.) 

(Supreme  Court  of  Louisiana.  March  1,  1920.) 

84  Southern  Reporter  115, 

(Syllabus  by  the  Court.) 

MASTER  AND  SERVANT— EMPLOYERS'  LIABILITY  ACT,  MAK- 
ING REMEDY  EXCLUSIVE,  IS  CONSTITUTIONAL. 
Rulings  to  the  effect  that  section  34  of  Act  No.  20  of  1914  (Burke- 
Roberts   Employers'   Liability    Act),    making   remedy    afforded   by   that 
act   exclusive,   affirmed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo;  R.  D. 
Webfc,  Judge. 

Action  by  Frederick  Williams  and  others  against  the  Blodgett  Con- 
struction Company  *  for  damages .  for  the  death  of  John  Williams,  a 
brother.  From  a  judgment  sustaining  an  exception  of  no  cause  of  action, 
and  dismissing  the  suit,  plaintiffs  appeal.  Affirmed. 
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John  M.  Munholland  and  David  I.  Garrett,  both  of  Monroe,  for 
appellants. 

FuHilovc  &  Scarborough,  of  Shreveport,  for  appellee., 

Monroe,  C.  J.  Plaintiffs,  five  in  number,  all  majors,  alleging  that 
they  are  the  brothers  and  sisters  of  John  Williams,  deceased,  brought  this 
suit,  under  the  general  law,  for  the  recovery  of  damages  alleged  to  have 
been  sustained  by  them,  by  reason  of  his  death,  whilst  engaged  in  the 
discharge  of  his  functions  as  an  employe  of  the  defendant,  in  the  con- 
struction of  a  railway  bridge  and  as  the  result  of  defendant's  negligence, 
and  they  prosecute  this  appeal  from  a  judgment  sustaining  an  exception 
of  no  cause  of  action  and  dismissing  the  suit.  The  exception  is  based 
upon  the  provision  of  Act.  No.  20  of  1914,  known  as  the  ** Burke-Roberts 
Employers'  Liability  Act,"  which  reads: 

"Sec.  34.    *    ♦    ♦     That  the  rights  and  remedies  herein  granted  to 
an  employe,  on  account  of  a  personal  injury  for  which  he  is  entitled  to 
compensation  under  this  act,  shall  be  exclusive  of  all  other  rights  and  . 
remedies  of  such  employe,  his  personal  representatives,  dependents,  rela< 
tions,  or  otherwise,  on  account  of  such  injury" 

No  question  of  the  constitutionality  of  the  statute,  of  section,  thus 
referred  to,  is  presented  by  the  pleading  in  the  case,  and  no  counsel  rep- 
resenting plaintiffs  have  appeared  in  this  court  to  urge  any  such  ques- 
tion. We  might  therefore,  perhaps,  assume  that  the  appeal  has  been 
abandoned.  Defendant's  counsel  have,  however,  filed  a  brief  in  support 
of  the  constitutionality  of  the  quoted  section,  and,  since  the  brief  was 
filed,  this,  court  has  expressed  itself  upon  the  subject  as  follows : 

"We  have  heretofore  considered,  and  have  reconsidered,  the  ques- 
tion, several  times,  whether  section  34  of  Act  No.  30  of  1914  is  viola- 
tive of  article  6  of  the  State  Constitution,  and  we  adhere  to  our  ruling 
that  the  law  is  not  invalid  in  that  respect.  See  Whittington  v.  Louisiana 
Sawmill  Co.,  142  La.  322,  76  South.  754,  Boyer  v.  Crescent  Paper  Box 
Factory,  143  La.  368,  78  South.  596,  and  Philps  v.  Guy  Drilling  Co., 
143  La.  951,  79  South.  540." 

The  writer  of  this  opinion  did  not  concur  in  the  ruling  thus  made 
and  referred  to,  and  is  not  now  convinced  of  its  correctness.  As  the 
org^an  of  the  court,  however,  he  expresses  the  view  that  it  is  conclusive 
for  the  purposes  of  this  case. 

Judgment  affirmed. 


-^^^- 


HADDAD  y.  COMMERCIAL  MOTOR  TRUCK  CO.     (No.  23659.) 

(Supreme    Court    of    Louisiana.    March    1,    1920.      Rehearing      Denied 
April   5,    1920.) 

84  Southern  Report^er  197. 

(Syllabus  by  Editorial  Staff.) 
2.  MASTER  AND  SERVANT--DRIVER  OF  MOTOR  TRUCK  HELD 

TO  BE  OPERATING  "ENGINE"  OR  "MACHINERY"  WITHIN 

EMPLOYERS'    LIABIUTY    LAW;      "MACHINE";      "ENGINE 

AND  OTHER  FORMS  OF  MACHINERY." 

Where  the  driver  of  a  motortruck  used  in  his  employer's  business 
was  killed  by  falling  therefrom,  the  wheels  passing  over  his  body,  the 
death  occurred  while  decedent  was  engaged  in  the  operation  of  an  "en- 
gine and  other  forms  of  machinery"  within  Employers'  Liability  Law,  §  1, 
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par.  2,  subd.  (a),  an  "engine^'  being  an  ingenious  or  skillful  contrivance 
used  to  effect  a  purpose,  and  is  often  synonymous  with  the  word  **ma- 
chine";  machinery  being  any  combination  of  mechanical  mieans  designed 
to  work  together  so  as  to  effect  a  given  end. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,   Engine;    Machine;    Machinery.) 

Appeal  from  First  Judicial  District  -Court,  Parish  of  Caddo;  J.  R. 
Land,  Judge. 

Proceedings  under  the  Employers'  Liability  Law  by  Mrs.  Osie  Had- 
dad,  to  recover  for  the  death  of  her  husband,  opposed  by  the  Commercial 
Motor  Truck  Company,  employer.  From  a  judgment  sustaining  an  excep- 
tion of  no  cause  of  action  after  a  trial  on  the  merits,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Murff  &  Marby,  of  Shreveport,  for  appellant., 

Wise,     Randolph,  Rendall  &  Freyer,  of  Shreveport,  for  appellee. 

Dawkins,  J.  Plaintiff  appeals  from  a  judgment  sustaining  an  ex- 
ception of  no  cause  of  action,  after  a  trial  on  the  merits  in  this  case. 
The  exception  had  formerly  been  overruled  by  another  judge  of  the 
same  court,  prior  to  the  trial  on  the  merits. 

The  action  was  brought  under  the  Employers'  Liability  Law,  and 
the  petition  alleges  that  the  husband  of  plaintiff  was  killed  while  in  the 
discharge  of  his  duties,  "driving  a  motor-truck,  the  property  of  said 
company,  on  the  public  road  near  Grand  Cane,  La.  Her  husband  was 
killed  by  falling  from  said  motortruck,  some  of  the  wheels  of  which 
passed  over  his  body." 

Defendant  admits  the  employment  of  the  deceased,  but  denies  that  it 
is  engaged  in  any  of  the  businesses  mentioned  or  contemplated  by  the 
employers'  liability  statute,  or  that  the  said  Haddad  was  performing  any 
service  which  fell  within  that  category.  , 

Opinion — Exception  of  No.  Cause  of  Action. 

The  question  of  whether  or  not  the  petition  discloses  a  cause  of 
action,  depends  upon  the  interpretation  to  be  given  to  the  following  sen- 
tence of  subdivision  (a)  of  paragraph  2  of  section  1  of  Act  No.  20 
of  1914,  to  wit: 

"Every  person  performing  services  arising  out  of  and  incidental  to 
his  employment  in  the  course  of  his  employer's  trade,  business  or  occupa- 
tion in  the  following  hazardous  trades,  businesses  and  occupations :   ♦   *   ♦ 

"The  installation,  repair,  erection,  removal  or  operation  of  boilers, 
furnaces,  engines  and  other  forrns  of  machinery." 

The  petition  alleges,  in  addition  to  the  nature  of  the  work  which  the 
deceased  was  performing  at  the  time  of  his  death: 

"That  her  said  husband  was  an  employe  of  the  Commercial  Motor 
Truck  Company  prior  to  and  at  the  time  of  his  death;  said  company  is 
a  corporation  organized  under  the  laws  of  the  state  of  Louisiana,  domi- 
ciled at  Shreveport,  Louisiana,  with  W.  H.  Jordafi  as  president;  said 
M.  G.  Haddad  having  worked  for  said  company  or  corporation  for  some 
time  as  a  driver  of  motortrucks,  selling  and  delivering  same,  and  per- 
forming any  other  duties  he  was  called  on  to  do  in  connection  with  said 
company's  motortruck  business." 

The  effect  of  this  and  the  other  allegations  of  the  petition  is  to  charge 
that  the  defendant  was  engaged  in  the  handling,  selling,  operation,  and 
delivery  of  motortrucks,  and  the  issue  therefore  is  as  to  whether  or  not 
it  was  operating  "engines"  or  "other  forms  of  machinery,"  within  the 
meaning  and  contemplation  of  the  clause  of  the  statute  above  quoted. 
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[1]  We  think  wc  may  take  cognizance  of  the  fact  that  motor- 
trucks are  operated  or  propelled  by  gasoline  engines  or  motors,  which 
by  the  use  of  gasoline  produce  their  own  energy  or  motive  power.  The 
driving  of  such  motortrucks  necessarily  involves  the  operation  of  such 
engines. 

'The  word  'engine'  is  defined  as  an  ingenious  or  skillful  contrivance 
used  to  eflFect  a  purpose,  and  is  often  synonymous  with  the  word  'ma- 
chine.' Within  such  definition,  an  electric  passenger  elevator  is  an  eng^e. 
Leafier  v.  Forsberg.  1  App.  IIX  C.  36,  41."  Words  and  phrases,  vol. 
3,  p.  2395. 

An  engine,  according  to  the  Century  Dictionary,  is:  ' 

"A  skillfully  contrived  mechanism  or  machine,  the  parts  of  which 
concur  in  producing  an  intended  effect;  a  machine  for  applying  any 
of  the  mechanical  or  physical  powers  to  effect  a  particular  purpose; 
especially  a  self-contained,  self-moving  mechanism  for  the  conversion 
of  energy  into  useful  work;  as  a  hydraulic  engine  for  utilizing  the 
pressure  of  water;  a  steam,  or  gas,  or  air  engine,  in  which  the  elastic 
force  of  steam,  gas,  or  air  is  utilized." 

According  to  the  same  authority,  machinery  is  defined  as   follows: 

**The  parts  of  a  machine  considered  collectively;  any  combination 
of  mechanical  means  designed  to  work  together  so  as  to  effect  a  given 
end,  as  the  machinery  of  a  watch,  a  canal  lock;  any  complex  system  of 
means  and  appliances ;  any  mechanical  device  to  carry  on  any  particular 
work,  or  keep  anything  in  action,  or  to  effect  a  specific  purpose  or  end; 
as  the  machinery  of  government." 

[2]  There  could  be  but  little  doubt  that  if  the  deceased  had  been 
required,  in  the  course  of  his  employment,  to  operate  a  stationary  gaso- 
line engine  on  the  premises  of  the  defendant,  the  service  would  have 
fallen  clearly  within  the  provisions  of  the  Employers'  Liability  Law,  no 
matter  for  what  purpose  its  use  might  have  been  intended.  Can  it  be 
said  that,  because  he  was  required  to  operate  the  same  character  of 
engine  in  a  self-propelling  vehicle,  the  statute  does  not  apply?  We  think 
not.  Would  the  driver  of  a  motorbus  for  the  transportation  of  freight 
and  passengers  be  engaged  in  the  operation  of  an  engine  or  machinery? 
Wc  think  so.  Not  only  does  the  operation  of  a  motortruck  involve  the 
operation  of  an  engine  (gasoline),  but  also  the  operation  of  machinery, 
in  its  broader  sense,  as  defined  by  the  authority  above  cited.  It  involves 
the  operation  of  the  gasoline  engine,  as  a  part  of  the  machinery  of  the 
truck,  which  in  the  ordinary,  common,  and  everyday  use  of  the  word 
is  a  "machine." 

We  therefore  think  that  the  exception  of  no  cause  of  action  should 
be  overruled. 

[3]  Inasmuch  as  the  lower  court  did  not  pass  upon  the  merits,  and 
the  case  is  before  us  upon  appeal  from  the  judgment  sustaining  the  ex- 
ception of  no  cause  of  action  alone,  it  will  be  necessary  to  remand  the 
same  for  a  decision  on  the  merits.  Park  et  al.  v.  Hughes,  Sheriff,  et 
al..  145  La.  221,  82  South.  202. 

For  the  reasons  assigned,  it  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be,  and  the  same  is  hereby 
annulled  and  reversed;  and  it  is  now  ordered  and  decreed  that  the 
exception  of  no  cause  of  action  filed  by  defendant  be,  and  same  is  hereby, 
overruled.  It  is  further  ordered  that  this  case  be,  and  the  same  is 
hereby,  remanded  to  the  lower  court  for  a  decision  upon  the  merits;  the 
costs  of  this  appeal  to  be  paid  by  the  appellee,  and  all  other  costs  to 
await  final  judgment. 

Provosty,  J.,  dissents. 

O'Neill,  J.,  concurs  in  the  decree. 
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BARRY'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.    Essex.    April  1,  1920.) 

126  Northeastern  Reporter,  894. 

1.  MASTER   AND   SERVANT  —  COMPENSATION    FROM   ELEV- 

ENTH DAY  AFTER  INJURY  HELD  PROPERLY  AWARDED. 

Compensation  for  injury  is  properly  awarded  the  employee  frora<  the 
eleventh  day  after  the  injury  to  the  date  of  the  first  hearing  before  the 
Industrial  Accident  Board,  to  continue  during  the  period  of  total  in- 
capacity. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  385(1].) 

2.  MASTER  AND  SERVANT-ACCIDENT  BOARD'S  FINDING  OF 

TOTAL  INCAPACITY  CONCLUSIVE. 

The  extent  and  permanency  of  an  injured  employee's  disability  is  a 
question  of  fact,  and,  when  supported  by  evidence,  the  finding  of  the  In- 
dustrial Accident  Board  at  second  hearing  that  the  employee's  hand  had 
not  been  rendered  permanently  incapable  of  use  is  conclusive,  and  war- 
rants a  ruling  that  compensation  for  total  incapacity  should  cease  as  of 
the  date  of  the  second  hearing. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  MINOR  EMPLOYEE  RECEIVING 

INJURY  TO  HAND  HELD  PROPERLY  AWARDED  COM- 
PENSATION FOR  PARTIAL  DISABILITY. 
Where  the  earning  capacity  of  the  injured  employee,  a  boy  of  15, 
though  partially  impaired  by  an  injury  to  his  hand,  did  not  amount  to  a 
total  loss  of  wage  earning  power,  he  was  properly  awarded  compensation, 
under  St  1911,  c.  751.  as  amended  by  St  1914,  c.  708,  §  5,  at  two-thirds 
of  the  difference  between  his  former  weekly  wages  of  $7  and  the  $3  he 
was  able  to  earn  at  the  date  of  second'  hearing,  when  it  was  determnned 
that  his  total  incapacity  had  ceased,  and  the  previous  order  of  the  board 
as  to  compensation  was  modified. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [10].) 

Appeal  from  Superior  Court,  Essex  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  John  E. 
Barry,  the  employee,  by  his  father,  Michael  J.  Barry,  as  next  friend,  oi>- 
posed  by  the  Cape  Ann  Granite  Corporation,  the  employer,  and  the  Uni- 
ted States  Fidelity  &  Guaranty  Company,  «the  insurer.  Compensation 
was  awarded  to  a  lesser  extent  and  for  a  lesser  amount  than  claimed,  the 
award  affirmed  by  the  superior  court,  and  from  its  decree,  the  employee 
appeals.    Decree  affirmed. 

Wm.  J.  Hatch,  of  Gloucester,  for  appellant. 
Carpenter  &  Wentworth,  of  Boston,  for  appellee 

Braley,  J.  [1]  The  question  for  decision  is  whether  the  findings 
and  rulings  of  the  board  member,  which  were  adopted  and  affirmed  by 
the  Industrial  Accident  Board  on  review,  should  be  reversed.  It  is 
contended  by  the  employe  that  under  St.  1911,  c  751,  as  amended  by 
St  1914,  c.  708,  5  5,  the  board  erred  in  deciding  that  lie  was  not  totally 
incapacitated  for  work,  and  that  compensation  for  total  incapacity  should 
cease  April  18,  1919,  and  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  board  member  or  of  the  full  board  that  he  was  not  totally 
incapacitated  April   18,   1919.    It  is   undisputed   by  the  insurer  that   the 
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employe,  a  boy  fourteen  years  of  age,  received  an  injury  to  his  left  hand 
in  the  course  of,  and  arising  out  of  his  employment.  The  extent  and 
nature  of  the  injury  is  fully  described  in'  the  record,  and  compensation 
was  properly  awarded  from  September  10,  1917,  the  eleventh  day  after  the 
injury,  to  the  date  of  the  first  hearing,  April  23,  1918,  to  continue  during 
the  period  of  total  incapacity.  Gagnon  Case,  228  Mass.  334,  117  N.  E. 
321;  Septimo's  Case,  219  Mass.  430,  107  N.  E.  63.  But  the  evidence  at 
the  second  hearing  held  April  18,  1919,  plainly  warranted  a  finding  that 
the  hand  had  not  been  rendered  permanently  incapable  of  use.  It  still 
was  a  hand  the  use  of  which  had  not  been  entirely  lost. 

[2]  The  extent  and  permanency  of  the  employe's  disability  was  a 
question  of  fact,  and  the  finding  being  conclusive  the  ruling  that  com- 
pensation for  total  incapacity  should  cease  as  of  the  date  of  the  second 
hearing  was  correct.  Amodio's  Case,  233  Mass.  104,  123  N.  E.  335 ;  Pass' 
Case,  232  Mass.  515,  122  N.  E.  642. 

[3]  It  further  appears,  and  the  evidence  supports  the  conclusion  of 
the  board  member,  that  the  employe  notwithstanding  the  injury  had  an 
earning  capacity  in  the  labor  market  of  a  weekly  wage  of  $3,  if  "he 
did  not  have  the  laudable  desire  of  continuing  at  school."  It  follows 
that  his  earning  capacity  although  partially  impaired  did  not  amount 
to  a  total  loss  of  wage  earning  power,  and  he  was  properly  awarded  com- 
pensation at  the  rate  of  $2.67  a  week,  being  two-thirds  of  the  difference 
between  his  former  weekly  wages  of  $7  and  $3,  the  amount  he  was  able 
to  earn  at  the  date  of  the  second  hearing.  Sullivan's  Case,  218  Mass. 
141,  105  N.  E.  463,  L.  R.  A.  1916A.  378;  Duprey's  Case,  219  Mass.  189, 
106  N.  E.  686;  Lacione's  Case,  227,  Mass.  269,  116  N.  E.  485.  The  board 
reserved  the  right  under  St.  1911,  c.  751,  pt.  2,  5  22,  of  awarding  a  lump 
sum  after  further  consideration,  but  this  reservation  forms  no  part  of  the 
decree  under  which  the  case  is  before  us.  We  find  no  error  of  law  in  the 
record  and  the  decree  must  be  affirmed. 

Ordered  accordingly. 


-♦♦♦- 


GOLDEN  &  BOTER  TRANSFER  CO.  v.  BROWN  &  SEHLER  CO. 

ET  AL.  (No.  10.) 

(Supreme  Court  of  Michigan.    April  10,  1920.) 

177  Northwestern  Reporter,  202. 

1.  MASTER  AND  SERVANT— EMPLOYER  PAYING  COMPENSA- 

TION FOR  SERVANT'S  DEATH   ENTITLED   TO  RECOVER 

FROM  PERSON  CAUSING  INJURY. 

Under  Workmen's  Compensation  Law,  pt.  3,  §  15,  an  employer  on 
payment  of  compensation  awarded  to  the  widow  of  a  deceased  servant 
is  entitled  to  recover  over  against  the  third  person  negligently  causing 
servant's  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

2.  MASTER  AND  SERVANT  —  TRANSFER  COMPANY'S  TEAM- 

STER SENT  TO  WORK  FOR  WRECKING  CONTRACTOR 
HELD  TO  BE  COMPANY'S  SERVANT  WITHIN  COMPENSA- 
TION ACT. 

Where  a  transfer  company  hired  and  paid  a  servant  and  put  him  in 
charge  of  one  of  its  teams  and  sent  him  to  do  work  for  owners  of  a 
burned  building  through  an  arrangement  with  their  contractors  to  work 
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by  the  day,  he  was  the  servant  of  the  transfer  company,  so  as  to  render 
it  liable  under  the  Workmen's  Compensation  Act  for  his  death. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

3.  MASTER  AND  SERVANT  —  ASSUMPTION  OF  RISK  NOT 
AVAILABLE  TO  THIRD  PERSON  SUED  BY  EMPLOYER  UN- 
DER COMPENSATION  ACT. 

Where  a  servant  of  a  transfer  company  was  sent  with  its  team  and 
wagon  to  do  work  for  others  upon  another's  premises,  and  was  there 
killed  by  a  falling  wall,  he  was  the  servant  of  the  company,  and  the  doc- 
trine of  assumed  risk  could  not  be  invoked  to  defeat  the  company's  re- 
covery imder  the  Workmen's  Compensation  Act  against  the  owner  of 
premises. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  356.) 

Error  to  Circuit  Court,  Kent  County;  John  S.  McDonald,  Judge. 

Action  by  the  Golden  &  Boter  Transfer  Company  against  the  Brown 
&  Sehler  Company  and  another.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpe,  JJ. 

Roland  J.  Geland  and  Earl  F.  Phelps,  both  of  Grand  Rapids,  for  ap- 
pellant Brown  &  Sehler  Co. 

Lombard  &  Hext,  of  Grand  Rapids,  for  appellant  Chas.  Hoertz  & 
Son. 

Kerr  &  Lacey,  of  Detroit,  and  M.  Thomas  Ward,  of  Grand  Rapids, 
for  appellee. 

Moore,  C.  J.  The  trial  judge  stated  the  issues  involved  in  this  litiga- 
tion in  hh  charge  to  the  jury  as  follows: 

"This  is  an  action  by  Golden  &  Boter,  the  plaintiffs,  for  the  use 
and  benefit  of  the  Zurich  General  Accident  &  Liabilitv  Insurance  Com- 
pany, against  Brown  &  Sehler  Company  and  Hoertz  &  Son.  to  recover 
the  amount  of  compensation  which  the  plaintiff  was  compelled  to  pay 
to  the  widow  of  John  Mellema,  whose  death  was  caused,  as  the  plaintiff 
claims^  by  reason  of  the  negligence  of  the  defendants. 

"The  plaintiffs,  Golden  &  Boter,  are  engaged  in  the  business  of  gen- 
eral teaming,  and  as  a  part  of  such  business  furnish  teams  and  teamsters 
to  the  contractors  and  others.  Hoertz  &  Son  are  general  contractors  in 
this  city,  and  at  the  time  of  the  accident  were  engaged  in  razing  and 
tearing  away  the  debris  accumulated  by  reason  of  a  fire  in  the  Brown  & 
Sehler  building  located  at  the  corner  of  Front  street  and  Bridge  street 
in  this  city.  The  Brown  &  Sehler  Company  owned  the  building  whkh 
was  destroyed  by  fire  the  15th  day  of  January,  1915.  and  had  at  the  time 
in  question  employed  Hoertz  &  Son  to  do  the  work  in  which  they  were 
engaged  when  this  accident  took  place. 

"On  the  1st  day  of  February,  1915,  at  the  request  of  Hoertz  &  Son, 
Golden  &  Boter  sent  teams  and  teamsters  to  assist  in  the  work  of  carrying 
away  the  debris.  One  of  these  teamsters  was  John  'Mellema.  While  so 
engaged,  Mellema  was  killed,  was  instantly  killed  by  the  falling  of  a  wall. 
His  widow  presented  a  claim  for  compensation  from  Golden  &  Boter 
under  the  Workmen's  Compensation  Act  of  Michigan.  The  Industrial 
Accident  Board  awarded  her  $6.05  per  week  for  the  period  of  300  weeks 
from  the  1st  of  February,  1915,  the  time  of  the  accident.  Under  this 
award,  Golden  &  Boter,  by  the  Zurich  General  Accident  &  Liability  Insur- 
ance Company,  paid  the  sum  of  a  thousand  dollars,  and  to  recover  this 
amount  so  paid,  the  plaintiffs  have  brought  this  suit.     They  claim  that 
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the  accident  was  caused  by  the  negliRcnce  of  the  defendants  in  failing 
to  provide  a  reasonably  safe  place  in  which  Mr.  Mellema  could  do  his 
work;  that  the  walls  were  dangerous  and  should  have  been  razed  or 
braced  before  the  men  were  allowed  to  work  near  them. 

"The  defendants  deny  that  they,  or  either  of  them,  were  negligent,  as 
the  plaintiff  claims.  They  deny  that  the  wall  which  fell  was  dangerous  or 
defective  in  any  manner.  They  say  that  they  examined  it  and  found  no 
defects;  that  after  the  fire  the  premises  had  been  examined  by  the  fire 
department  and  by  Mr.  Davidson,  the  building  inspector  of  Grand  Rap- 
ids, and  that  a  part  of  the  wall  in  question  had  been  taken  down  by  the 
firemen  under  Mr.  Davidson's  direction,  and  that  the  defendants  had  no 
reason  to  believe  that  the  portion  that  was  left  was  in  any  way  defective 
or  unsafe.  Defendants  say  that  they  used  their  best  judgment  in  an 
effort  to  determine  the  safety  of  the  wall,  and  that,  so  far  as  a  careful 
inspection  of  the  wall  would  show,  it  appeared  to  be  reasonably  safe; 
that  they  used  every  reasonable  means  to  make  a  place  where  the 
workmen  were  employed  reasonably  safe;  and  that  the  wall  di<j  not 
fall  because  it  was  defective  or  weak  or  unsafe,  but  because  of  an 
unusual  and  violent  windstorm.  Defendants  therefore  say  that  they  were 
not  guilty  of  the  negligence  as  claimed  by  the  plaintiff." 

The  trial  judge  then  gave  the  jury  an  elaborate  charge  as  to  the 
law  he  deemed  applicable  to  the  various  phases  of  the  case,  which  charge 
takes  up  12  pages  of  the  printed  record  and  includes  8  carefully  prepared 
written   requests   to  charge,   offered  on   the   part  of   the   defendants. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  in  the  sum 
of  $1,046.65.    The  case  is  brought  here  by  writ  of  error. 

[1]  Counsel  say  the  court  erred  in  not  directing  a  verdict  for  the 
defendants  and  in  not  granting  defendants'  motion  for  a  new  trial  and 
motion  for  judgment  in  their  favor,  claiming  there  had  been  an  election 
of  remedies.     We  quote   from  the  brief: 

'We  are  not  unmindful  of  the  fact  that  this  court  has  considered 
section  15,  pt.  3,  of  the  Workmen's  Compensation  Law,  so  called,  in 
the  case  of  Grand  Rapids  Lumber  Co.  v.  Blair,  190  Mich.  518,  157 
N.  W.  29.  In  that  case,  however,  the  employe  was  injured  but  not  killed, 
and  he  elected  to  proceed  under  the  Workmen's  Compensation  Law 
against  his  employer,  and  recovery  was  had  against  the  employer  as 
authorized  by  the  act.  This  court  also  had  this  section  before  it  iu 
Albrecht  Co.  v.  Iron  Works.  200  Mich.  109,  166  N.  W.  855.  This  also 
was  a  case  where  the  employe  was  injured  and  received  compensation 
from  his  employer.  In  neither  case  was  there  any  question  as  to  who 
was  the  employer. 

"In  this  case  Mellema,  the  employe,  was  not  alive  to  make  his  election. 
The  widow,  a  dependent  mentioned  under  section  6  of  the  act,  recovered 
as  a  dependent.  Entirely  independent  of  the  question  of  the  constitu- 
tionality of  section  15  of  the  act,  which  will  be  later  considered  in  this 
brief,  the  defendants  contend  that  section  15  gives  no  authority  to  main- 
tain this  action.  If  Mellema  had  been  injured  only,  instead  of  death 
resulting  from  the  accident,  he  would  havje  the  right  of  electing  to  pro- 
ceed against  any  person  or  corporation  liable,  and,  had  he  done  so, 
he  would  have  waived  his  right  to  compensation.  Nothing  appears  in 
this  act  that  authorizes  his  personal  representatives  or  any  other  person 
or  persons  to  make  such  an  election  for  him.  The  law  makes  no  pro- 
vision and  provides  no  method  of  procedure  for  recovery,  and  it  is  quite 
probable  that  the  Legislature  foresaw  the  difficulties  that  might  arise 
in  cases  similar  to  the  case  at  bar,  and  for  that  reason  intentionally 
omitted  attempting  to  outline  any  such  procedure." 

Mrs.  Mellema  is  not  interested  in  the  present  litigation.  It  is  au- 
thorized in  express  terms  by  section  15,  pt.  3,  of  Act  No.  10  of  the 
Public  Acts  of  1912,  as  construed  in  Albrecht  v.  Iron  Works.  200  Mich. 
109,   166  N.  W.  855;  Vereeke  v.  City  of   Grand  Rapids,  203  Mich.  85, 
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168  N.  W.  1019;  Naert  v.  Western  Union  Telegraph  Co..  206  Mich. 
68,  172  N.  W.  606. 

[2]  Counsel  also  claim  the  court  erred  in  not  granting  defendant's 
motion  for  a  directed  verdict  and  in  not  granting  defendant's  motion  for 
a  new  trial  on  the  theory  that  Mr.  Mellema  was  not  an  employe  of 
Golden  &  Boter.  We  think  this  contention  is  disposed  of  by  the 
undisputed  testimony  that  Golden  &  Boter  hired  him  and  paid  him  and 
put  him  in  charge  of  one  of  their  teams,  harness,  and  wagon,  and  while 
they  in  turn  sent  him  and  his  outfit  to  do  the  work  for  Brown  & 
Sehler,  through  an  arrangement  with  Hoertz  &  Son  to  work  by  the 
day,  he  was  all  the  while  in  the  employ  of  Golden  &  Boter.  See 
Joslin  V.  Grand  Rapids  Ice  Co.,  50  Mich.  516,  15  N.  W.  887.  45  Am.  Rep. 
54;  Janik  v.  Ford,  180  Mich.  563,  147  N.  W.  510.  52  L.  R.  A.  (N.  S.) 
294,  Ann.  Cas.  1916A,  669. 

[3]  It  is  urged  that  Mr.  Mellema  assumed  the  risk.  If  he  was  in 
the  employ  of  Golden  &  Boter,  as  we  have  just  found,  the  doctrine  of 
assumed  risk  would  not  apply. 

[4]  Counsel  say  a  verdict  should  have  been  directed  in  favor  of 
the  defendants  because  the  evidence  in  the  case  fails  to  establish  any 
negligence  on  their  part,  and  great  stress  is  laid  by  counsel  upon  the 
claim  that  they  did  not  know  that  the  firemen  had  rocked  the  wall 
when  they  pushed  some  of  them  over.  There  had  been  a^  very  disastrous 
fire.  Some  of  the  walls  had  fallen  making  a  removal  of  the  debris 
necessary.  There  would  have  been  no  difficulty  if  the  inquiry  had  been 
made  in  learning  just  what  tests  had  been  made  by  the  building  inspec- 
tor and  the  police  department  to  determine  the  safety  of  the  walls.  It 
is  a  pertinent  inquiry  as  to  whether  a  man  of  ordinary  prudence  would 
not  have  made  inquiries  of  the  building  inspector  and  the  fire  marshal 
as  to  what  tests  had  been  made.  There  is  testimony  to  the  effect  that 
the  building  inspector  told  one  of  the  defendants  that  part  of  the  wall 
which  fell  should  come  down. 

Some  of  the  testimony  of  John  Sehler  is  illuminating.     We  quote: 

"After  the  fire,  I  had  charge  of  looking  after  the  insurance  and 
letting  contracts  for  clearing  the  debris  and  saving  salvage  in  behalf  of 
Brown  &  Sehler.  The  buildings  were  insured.  Mr.  William  Hoertz 
represented  us  in  figuring  the  loss  on  the  building.  The  loss  was  ad- 
justed on  Wednesday  of  the  last  week  of  January.  We  then  took  steps 
to  clear  up  the  site  and  get  out  the  salvage.  I  let  the  contract  with 
Hoertz  &  Son  on  Saturday.  I  commenced  considering  that  matter  the 
next  day  after  the  insurance  was  adjusted.  I  telephoned  Mr.  Hoertz 
Friday  evening  after  adjusting  the  insurance  on  Wednesday;  they  began 
work  Monday  morning.    ♦    ♦    ♦ 

••Recross-examination :  From  January  15th,  the  date  of  the  fire,  to 
January  26th,  when  the  insurance  was  adjusted,  I  didn't  do  anything 
with  reference  to  protecting  the  walls,  except  to  call  Mr.  Davidson  to 
come  over  and  talk  about  the  building.  I  did  not  call  any  one  else  in 
consultation  during  that  time  except  Mr.  Hoertz  with  reference  to  the 
insurance.  I  talked  with  him  about  the  walls,  but  not  as  to  what  should 
be  done  to  make  them  safe. 

"Q.  Did  he  tell  you  that  some  of  those  walls  must  come  down? 
A.  Saying  in  regard  to  the  new  building,  yes. 

"Q.  And  you  received  insurance  for  the  walls  that  must  come  down, 
did  you  not?    A.  I  expect  so. 

"Q.  And  in  that  insurance  that  you  received  was  there  something 
for  this  north  wall?    A.  How  is  that?    Along  with  the  rest.  sure. 

'*Q.  Along  with  the  rest  (showing  picture).  Do  you  know  whether 
in  the  insurance  that  you  received  that  this  wall  was  included,  this  part 
that  is  still  standing?    A.  I  couldn't  separate  it. 

"Q.  You  don't  knojv,  but  you  do  know  that  there  was  taken  into 
consideration  the  fact  that  those  walls  could  not  be  used  again  and  you 
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received  insurance  upon  them?    A.  We  had  a  certain  amount  of  insur- 
ance, and  we  received  that,  and  that  was  on  the  whole  building. 

"Q.  And  the  walls  were  taken  into  consideration,  we^e  they  not? 
A.  Yes." 

When  it  is  stated  that  the  witness  was  a  member  of  the  firm  of 
Brown  &  Sehler,  and  that  William  Hoertz  was  a  member  of  the  firm  of 
Hoertz  &  Son,  we  think  it  cannot  be  said  there  was  no  proof  of  negli- 
gence. 

[5]  The  defendants  contend  that,  aside  from  all  other  elements  of 
this  case,  the  court  should  have  directed  a  verdict  on  the  ground  that 
the  accident  was  the  result  of  unforeseen  conditions  and  comes  within 
the  rule  as  an  act  of  God,  because  of  the  unusually  high  wind,  citing 
authorities. 

The  court  charged  the  jury: 

"Now,  if  you  fijid  that  the  sole  cause  of  the  falling  of  the  wall  was 
an  extraordinary  windstorm,  such  a  windstorm  as  our  experience  in  this 
locality  would  not  lead  us  to  anticipate,  your  verdict  should  be  for  the 
defendants,  a  verdict  of  no  cause  of  action,  for  the  falling  of  thfe  wall 
from  such  a  cause  would  be  what  is  termed  an  act  of  God.  I  am  going 
to  repeat  that  to  you  again  so  that  we  will  make  no  mistake  about  your 
getting  it.  If  you  find  that  the  sole  cause  of  the  falling  of  the  wall 
was  an  extraordinary  windstorm,  such  a  windstorm  as  our  experience  in 
this  locality  would  not  lead  us  to  anticipate,  your  verdict  should  be  for 
the  defendants,  a  verdict  of  no  cause  of  action,  because  the  defendants 
would  not  be  required  by  the  law  to  guard  against  such  an  extraordinary 
storm  as  I  have  just  been  speaking  of,  for  the  falling  of  the  wall  from 
such  a  cause  would  be  what  is  termed  the  act  of  God.  By  the  term  'act 
of  God*  is  meant  those  events  and  accidents  which  proceed  from  natural 
causes  and  cannot  be  anticipated  and  provided  against,  such  as  unprece- 
dented storms,  or  freshets,  lightning,  earthquakes,  etc.  For  a  loss  occa- 
sioned by  the  act  of  God,  as  I  have  defined  it,  the  defendants  would 
not  be  responsible.  If  the  sole  cause  of  the  falling  of  the  wall  was  an  act 
of  God,  I  said  the  plaintiff  cannot  recover." 

The  jury  was  charged  in  great  detail  upon  this  subject. 

[6]  Counsel  query:  Was  that  part  of  section  15  of  part  3  of  Act 
No.  10  of  the  Public  Acts  of  1912  (Special  Session)  relied  upon  by  the 
plaintiff  in  this  case,  unconstitutional  because  of  not  being  within  the 
scope  of  the  title  of  said  act?  The  title  of  the  act  is  quoted,  and  coun- 
sel say: 

"A  careful  examination  of  the  title  to  the  act  in  question  shows  no 
reference  in  any  way  to  a  third  person.  The  act  is  ctearly  and  distinctly, 
so  far  as  its  title  is  concerned,  one  pertaining  to  the  relationship  of 
master  and  servant.  It  will  be  observed  that,  leaving  out  section  15 
ti  part  3,  third  persons  are  in  no  sense  and  in  no  way  made  parties 
to  the  act,  and  none  of  the  oblifirations,  rights,  or  remedies  that  it  im- 
poses apply  in  any  way  to  third  persons.  It  will  be  further  observed 
that  section  15  creates  a  new  obligation  on  the  part  of  third  persons. 
li.  creates  a  new  basis  or  an  entirely  different  basis  as  a  measure  of 
damage  for  which  the  third  party  is  required  to  respond,  and  the  fact 
that  in  most  instances  it  might  be  more  favorable  than  in  an  action  at 
law,  for  negligence  cannot  operate  to  validate  the  law." 

In  Mackin  v.  Detroit  Timkin  Axle  Co.,  187  Mich.  8.  L53  N.  W.  49, 
Tustice  Steere  had  under  consideration  this  very  subject.  We  quote 
from  his  opinion :  ^ 

"The  particulars  pointed  out  in  which  it  is  claimed  the  act  contains 
provisions  not  referred  to  or  comprehended  in  the  title  are  that  it  repeals 
an  existing  statute  relative  to  contracts  with  attorneys  for  services, 
creates  a  right  of  action  against  a  third  party  by  the  employer  of  the 
injured,  subrogating  the  employer  to  the  rights  of  the  employe,  and 
requires  the  iniured  employe  to  seek  compensation  from  an  insurance 
company,  instead  of  his  employer.     The  last  objection,  we  think,  is  dis- 
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posed  of  in  Barnard  v.  McLeod,  114  Mich.  73  (72  N.  W.  24).  where 
section  16  of  the  mechanics'  lien  law  (Pub.  Acts  1891,  p.  230),  providing 
for  subrogation  under  certain  circumstances,  was  sustained,  although  the 
title  of  the  act  did  not  in  terms  give  notice  of  such  a  provision,  and 
the  constitutionality  of  the  act  was  assailed  on  the  ground  of  defective 
title,  and  the  court  said: 

**  *We  think  there  is  no  merit  in  the  constitutional  question  raised.* 

**If  there  be  any  repeal  of  the  statute  with  reference  to  attorney's 
contracts,  it  is  by  implication  only.  The  portion  of  the  act  questioned 
provides: 

"  'The  fees  and  the  payment  thereof  of  all  attorneys  and  physicians 
for  services  under  this  act  shall  be  subject  to  the  approval  of  the  In- 
dustrial Accident  Board.* 

"This  is  but  a  detail  of  method  for  ascertaining  and  insuring  in  the 
first  instance  full  payment  to  the  injured,  is  germane  to  the  act,  and  its 
repealing  effect  by  implication  is  a  matter  of  construction.  An  examina- 
tion of  sections  6  and  14,  pt.  3,  of  the  act,  clearly  indicates  that  the 
employe  is  not  relegated  to  seek  compensation  for  his  injuries  to  an  insur- 
ance company,  but  liability  under  the  act  is  clearly  upon  the  employer, 
and  the  provisions  for  insurance  are  in  security  and  aid  of  payment 
by  him. 

"Details  in  many  respects  similar  to  these,  and  numerous  others  not 
specifically  enumerated  in  the  titles,  are  to  be  found  in  the  Wisconsin, 
Massachusetts,  Minnesota,  Ohio,  Illinois,  New  Jersey,  California,  and 
Montana  Employers*  Compensation  Acts,  the  general  constitutionality  of 
which  has  been  sustained;  and,  while  it  does  not  appear  that  these 
exact  objections  were  raised  and  passed  upon,  those  acts  and  the  opinions 
sustaining  them  are  significant  and  persuasive  of  the  natural  and  neces- 
sary scope  of  this  class  of  legislation  in  order  to  accomplish  the  object 
sought,  as  declared  in  a  general  title.  We  think  the  objections  urged  to 
the  title  of  this  act  are  not  tenable  under  the  decisions  of  this  and  other 
courts.** 

We  have  discussed  the  most  important  assignment  of  error.  We 
have  carefully  considered  the  others,  but  cannot  discuss  them  in  detail 
without  making  this  opinion  unduly  long. 

We  find  no  reversible  error. 


WEBSTER  V.  STEWART.     (No.  11.) 

(Supreme  Court  of  Michigan.    April  10,  1920.) 

177  Northwestern  Reporter,  230. 

2.  MASTER  AND  SERVANT— CORPORATE  EMPLOYER'S  VICE 
PRESIDENT    INJURYING    EMPLOYEE    HELD    A    "PERSON 
OTHER  THAN  EMPLOYER"  WITHIN  COMPENSATION  ACT. 
A  corporation's  vice  president  causing  injury  to  one  of  its  employee's 
while  they  are  engaged  in  its  business  is  a  "person  other  than  employer" 
within  Workmen's  Compensation  Law,  pt.  3,  §  15,  authorizing  employee 
injured  by  some  person  other  than  the  employer  to  elect  between  com- 
pensation from  employer  or  recovery  of  damages  from  that  person. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  354.) 

Error  to  Circuit  Court,  Calhoun  County;  Walter  H.  North,  Judge. 
Action  by  Charles  T.  Webster  against  Louis  E.  Stewart.     Judgment 
for  plaintiff,  and  defendant  brings  error.     Affirmed. 
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Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpc,  JJ. 

Cavanaugh  &  Burke,  of  Ann  Arbor,  and  Joseph  L.  Hooper,  of  Battle 
Creek,  for  appellant. 

Ira  A.  Beck,  of  Battle  Creek,  for  appellee. 

Clark,  J.  Plaintiff,  Webster,  sued  defendant,  Stewart,  claiming  dam- 
ages for  personal  injuries  suffered  by  him  while  riding  in  an  automobile 
driven  by  defendant.  It  is  claimed  that  the  injuries  were  due  to  the 
negligent  and  unlawful  driving  of  the  defendant.  Plaintiff  was  an  em- 
ploye of  the  Union  Steam  Pump  Company,  a  corporation  of  Battle  Creek, 
and  both  were  under  the  Workmen's  Compensation  Act  (chapter  101, 
Comp.  Laws  1915).  Defendant  was  vice  president  and  a  director  of 
the  company.  When  plaintiff  was  injured  both  he  and  the  defendant 
were  engaged  in  the  business  of  the  company.  They  were  going  for 
the  corporation  from  Battle  Creek  to  Centerville  to  list  from  question- 
naires the  names  of  mechanics.  Payments  were  later  made  to  plaintiff 
by  the  Union  Steam  Pump  Company,  which  it  is  claimed  were  made 
under  the  Compensation  Act  above  mentioned,  but  there  was  no  report 
or  proceeding  as  to  the  accident  before  the  Industrial  Accident  Board. 
After  accepting  four  of  these  payments  plaintiff  refused  to  sign  a 
compensation  agreement  under  the  act  and  commenced  this  suit.  The 
court  denied  defendant's  motion  for  a  directed,  verdict.  Plairttiff  .had 
verdict  and  judgment  for  $800.  By  assignments  of  error  defcAilant 
presents  three  questions. 

[1]  1.  A  juror  or  his  voir  dire  said  he  owned  an  automobile,  and 
was  asked  if  he  was  a  member  of  the  Citizens'  Mutual  Automobile  In- 
surance Company.  Over  defendant's  objection  answer  was  taken,  and 
defendant  says  this  was  error.  Plaintiff  testified  without  objection  that 
defendant  told  him  that  he  need  not  worry  about  the  damages ;  that  the 
insurance  on  his  car  would  cover  all  damages  done  by  the  car.  On  direct 
examination  defendant  denied  making  the  statement,  am.  his  counsel 
went  into  the  insurance  matter  at  length.  No  complaint  is  made  that  any 
improper  use  was  made  of  this  testimony  or  that  it  was  improper.  There 
is  nothing  to  indicate  that  the  inquiry  complained  of  was  not  made  in 
good  faith.  The  record  does  not  disclose  that  defendant  exercised  any 
of  his  peremptory  challenges,  or  preferred  any  request  to  charge  upon 
the  subject.  The  matter,  even  if  meritorious,  was  waived.  Link  v. 
Fahey,  200  Mich.  308,  166  N.  W.  ^884;  Snyder  v.  Mathison.  196  Mich. 
378,  163  N.  W.  104;  William  R.  Roach  &  Co.  v.  Blair.  190  Mich.  11, 
155  N.  W.  696. 

[2]    2.  Section  15,  pt.  3,  of  said  Compensation  Act  provides: 

"Where  the  injury  for  which  compensation  is  payable  under  this  act 
was  caused  under  circumstances  creating  a  legal  liability  in  some  person 
other  than  the  employer  to  pay  damages  in  respect  thereof,  the  employe 
may  at  his  option  proceed  either  at  law  against  that  person  to  recover 
damages,  or  against  the  employer  for  compensation  under  this  act,  but 
not  against  both,  and  if  compensation  be  paid  under  this  act  the  employer 
may  enforce  for  his  benefit  or  for  that  of  the  insurance  company  carr3ring 
such  risk,  or  the  commissioner  of  insurance,  as  the  case  may  be,  the 
liability  of  such  other  person." 

Plaintiff  did  not  proceed  against  his  employer  under  the  Compensation 
Act.  Brabon  v.  Gladwin  Light  &  Power  Co.,  201  Mich.  697.  167  N.  W. 
1024.  Defendant  claims  that  he  was  not  "some  person  other  .than  the 
employer"  under  the  statute.  This  was  urged  as  the  ground  for  a 
direction  of  verdict.  At  the  time  plaintiff  was  injured  he  and  defendant 
were  servants  of  the  company.  'Defendant  was  acting  as  a  superior  under 
whom  plaintiff  was  working  at  the  time.  Defendant  docs  not  discuss 
common-law  liability  (26  Cyc.  1543,  2  L.  R.  A.  [N.  S]  379;  Mechem  on 
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Agency  [2d  Ed.]  vol.  1,  §§  1460-1478),  bnt  says  that,  if  he  is  to  be 
held  liable  here,  the  provisions  of  the  Compensation  Act  above  men- 
tioned will  be  rendered  nugatory  as  to  corporations.  Judge  North,  in 
disposing  of  this  question,  cited  and  relied  on  the  case  of  Churchill  v. 
Stephens,  91  N.  J.  Law.  195,  102  Atl.  657.  The  New  Jersey  Workmen's 
Compensation  Act  has  a  provision  substantially  like  the  one  above  quoted. 
In  that  case  the  plaintiff  was  employed  in  a  shop  of  which  the  defendant 
was  foreman  or  superintendent.  Plaintiff  in  the  employment  was  injured 
and  claimed  that  such  injury  resulted  from  defendant's  negligence.  The 
court  said: 

•*The  suggestion  that  the  Workmen's  Compensation  Act  deprives  the 
plaintiff  of  his  right  of  action  is  unavailing  in  the  face  of  the  amend- 
ment of  1913  (P.  L.  312),  which  enact$  that  the  existence  of  a  right 
of  compensation  from  the  employer  under  the  statute  shall  not  operate 
as  a  bar  to  the  action  of  the  employe.  It  is  said  that  the  defendant  is 
not  a  'third  person*  within  the  meaning  of  the  act.  We  see  no  reason 
for  attributing  to  the  words  *third  person'  any  other  meaning  than  the 
usual  one.  It  must  mean,  as  indeed  the  subsequent  language  of  the 
section  makes  perfectly  plain,  a  persoh  other  than  the  employer  or 
employe." 

The  words  of  our  statute  *'some  person  other  than  the  employer" 
should  be  given  their  plain  and  usual  meaning.  The  corporation  was 
the  employer.  As  to  the  plaintiff,  employe,  the  defendant  was  a  person 
other  than  his  employer. 

[3]    3.  Plaintiff's  attorney  in  argument  said: 

'I.  would  not  go  through  what  Mr.  Webster  did  for  several  times 
$10,000^ 

Defendant  says  this  was  prejudicial  error.  Upon  objection  plain- 
tiff's attorney  said  he  desired  to  amend  the  statement  and  asked  the 
court  to  charge  the  jury,  and  the  court  thereupon  said : 

"For  the  time  being  we  will  pass  it  by,  saying  to  the  jury  that  they 
must  not  be  influenced  in  their  determination  by  statements  of  counsel 
not  justified  by  the  evidence  in  the  case,  and  it  is  not  a  question  of 
what  counsel  ^kjOuld  endure  the  suffering  for  or  what  any  juryman  would 
endure  the  suffering  for.  but  it  is  a  question  for  the  jury  to  determine 
if  it  finds  in  favor  of  the  plaintiff,  and  they  should  not  be  influenced 
by  reason  of  any  statement  of  counsel." 

And  in  the  general  charge  the  court  repeated  substantially  this  in- 
struction. The  testimony  of  plaintiff  and  his  witnesses  indicated  that 
plaintiff  was  somewhat  seriously  injured,  that  he  had  suffered  consid- 
erable pain,  and  had  expended  about  $300  for  medical  attendance.  The 
amount  of  the  verdict  may  be  said  to  negative  any  inference  of  prejudice 
because  of  the  statement  of  counsel,  and,  the  error  was  cured  by  the 
instructions  of  the  court. 

The  judgment  is  affirmed. 


Vqi.  VI— Comp.   I. 
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NESBITT  V.  TWIN  QTY  FORGE  &  FOUNDRY  CO.     (No.  21590,) 

(Supreme  Court  of  Minnesota.    April  1,  1920.) 

177  Northwestern  Reporter,  131. 

(Syllabus  by  the  Court) 

1.  MASTER  AND  SERVANT— GENERALLY  INJURY  WHILE  GO- 

ING TO  OR  RETURNING  FROM  WORK  DOES  NOT  ARISE 

OUT  OF  EMPLOYMENT  WITHIN  COMPENSATION  ACT. 

As  a  general  rule  an  injury  suffered  by  an  employee  in  going  to  or 
returning  from  the  employer's  premises  where  the  work  of  his  employ- 
ment is  carried  on  does  not  arise  out  of  his  employment  so  as  to  entitle 
him  to  compensation  under  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 

2.  MASTER   AND   SERVANT   —   INJURY    WHILE    RIDING   TO 

WORK  IN  EMPLOYER'S  CONVEYANCE  HELD  NOT  ONE 
"ARISING  OUT  OF  AND  IN  COURSE  EMPLOYMENT"  WITH- 
IN COMPENSATION  ACT. 

Construing  subsection  (i),  §  8230,  Gen.  St.  1913,  it  is  held  that  an 
accidental  injury  to  a  workman  sustained  while  he  was  riding  to  his  place 
of  work  in  a  conveyance  furnished  by  his  employer  in  compliance  with 
one  of  the  terms  of  the  contract  of  employment  and  for  the  use  of  his 
employees,  but  in  which  the  workman  was  not  directed  or  required  to 
tide,  does  not  arise  out  of  and  in  the  course  of  the  employment;  it  ap- 
pearing that  the  injury  was  received  before,  and  not  during,  the  hours  of 
the  workman's  service,  when  his  employer  had  no  control  over  him  and 
before  the  beginning  of  the  period  covered  by  his  wages. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and   Phrases,   First   and   Second 
Series,  Course  of  Employment.) 

Appeal  from  District  Court,  Ramsey  County;  H.  R.  Brill,  Judge. 

Action  by  Arthur  C.  Nesbitt  against  the  Twin  City  Forge  &  Foundry 
Company.  Verdict  for  plaintiff,  and  from  an  order  denying  its  motion 
for  judgment  notwithstanding  the  verdict,  defendant  appeals.  Order 
affirmed. 

Gto.  H.  Sullivan,  of  Stillwater,  and  Ware  &  Melrin,  of  Minneapolis, 
for  appellant. 

Orr,  Stark  &  Kidder,  of  St.  Paul,  for  respondent. 

Lees,  C.  This  is  an  appeal  from  an  order  denying  defendant's  mo- 
tion for  judgment,  notwithstanding  the  verdict,  in  an  action  for  dam- 
ages  for  personal   injuries  caused   by  defendant's   negligence. 

It  is  urged  as  the  sole  ground  for  reversal  that  plaintiff  and  de- 
fendant were  both  under  the  Workmen's  Compensation  Act  of  this 
state  (Gen.  St.  1913,  c.  84a)  when  plaintiff  was  injured,  and  that  he 
is  entitled  only  to  the  compensation  provided  for  by  that  act.  Briefly 
stated,  the  facts  are  as  follows: 

Defendant  was  making  shells  for  the  United  States  government  at 
Stillwater,  in  this  state,  carrying  on  its  business  in  two  separate  build- 
mgs,  respectively  known  as  the  "upper"  and  the  "lower"  plant.  A  large 
number  of  men  were  employed  in  each  building.  Plaintiff  worked  at 
the  upper  plant  as  a  furnace  feeder.  He  worked  eight  hours  per  day, 
was  paid  by  the  hour,  and  received  pay  from  the  time  when  he  "punched 
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m"  on  the  time  clock  in  the  buildinfif  where  he  worked.  The  upper 
plant  was  located  a  mile  or  more  from  the  end  of  the  nearest  street 
car  line.  The  men  employed  there  objected  to  walking  from  the  car  line 
to  the  plant  when  they  went  to  work.  To  satisfy  them,  defendant  put 
in  service  two  of  its  automobile  freight  trucks,  running  them  from 
the  upper  plant  to  the  car  line  to  carry  its  employes  to  and  from  their 
work.  It  was  part  of  his  contract  of  employment  that  plaintiff,  in 
common  with  other  employes,  should  have  the  right  to  ride  gratis  on 
these  trucks  in  going  to  and  returning  from  his  work.  While  thus 
riding  on  his  way  to  his  place  of  work,  but  before  reaching  it,  and 
before  the  beginning  of  the  period  for  which .  he  received  wages,  he 
was  injured  as  the  result  of  the  negligence  of  the  driver  of  the  truck, 
and  brought  this  action  to  recover  general  damages. 

At  the  close  of  plaintiff's  case,  defendant  requested  the  court  to 
dismiss  the  jury  and  proceed  to  dispose  of  the  case  under  the  Compensa- 
tion Act,  and  at  the  close  of  all  the  evidence  it  moved  for  a  directed 
verdict  on  the  ground  that  plaintiff's  only  remedy  was  under  the  act. 
The  court  ruled  against  defendant  in  each  instance,  and  plaintiff  had  a 
verdict  for  ^,500. 

[1,  2]  The  decision  of  the  case  turns  upon  the  construction  of 
those  portions  of  the  Compensation  Act   which  read  as  follows: 

"If  both  employer  and  employe  shall  ♦  ♦  ♦  become  subject  to 
part  2  of  this  act,  compensation  *  ♦  *  shall  be  paid  *  ♦  ♦  in 
every  case  of  personal  injury  *  *  *  caused  by  accident,  arising  out  of 
and  in  the  course  of  employment."    Section  8203,  G.  S.  1913. 

"Without  otherwise  affecting  either  the  meaning  or  interpretation  of 
the  abridged  clause,  'personal  injuries  arising  out  of  and  in  the  course 
of  employment,*  it  is  hereby  declared: 

"Not  to  cover  workmen  except  while  engaged  in,  on,  or  about  the 
premises  where  their  services  are  being  performed,  or  where  their  service 
requires  their  presence  as  a  part  of  such  service  at  the  time  of  the  injury, 
and  during  the  hours  of  service  as  such  workmen."  Subsection  (i), 
§  8230,  G.  S.  1913. 

The  latter  provision  has  been  referred  to  or  considered  in  the  follow- 
ing cases:  State  v.  District  Court  of  St.  Louis  County,  129  Minn.  l76, 
151  N.  W.  912;  Otto  v.  Duluth  Street  Ry.  Co.,  138  Minn.  312.  164  N.  W. 
1020;  State  v.  District  Court  of  Itasca  County,  140  Minn.  470.  168  N.  W. 
555;  Erickson  v.  St.  Paul  City  Ry  Co.,  141  Minn.  166.  169  N.  W.  532; 
State  V.  District  Court  of  Hennepin  County,  175  N.  W.  110;  Podgorski 
V.  Kerwin,  175  N.  W.  694.  In  none  of  them  did  the  facts  present  the 
precise  question  now  before  us.  Defendant  refers  us  to  decisions  of 
other  courts  that  fairly  sustain  its  contention  that  plaintiff's  injuries 
were  caused  by  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment 

Donovan's  Case,  217  Mass.  76,  104  N.  E.  431,  Ann  Cas.  1915C.  77S, 
Littler  V.  George  Fuller  Co.,  223  N.  Y.  369,  119  N.  E.  554.  and  Sala  v. 
Am.,  etc.,  Tobacco  Co.,  93  Conn.  82,  105  Atl.  346,  are  the  leading  Ameri- 
can cases  and  are  directly  in  point.  The  weight  to  be  given  them  is 
lessened  by  the  fact  that  they  were  decided  under  statutes  which  do  not 
contain  the  qualifying  provision  found  in  our  statute  and  set  out  above. 

This  court  has  several  times  had  before  it  cases  involving  the  ques- 
tion of  whether  a  person  when  injured  was  engaged  in  the  discharge  of 
the  duties  of  his  employment  so  as  to  subject  his  employer  to  liability. 
Rosenbaum  v.  St.  Paul,  etc.,  Ry.  Co.,  38  Minn.  173,  36  N.  W.  447.  8 
Am.  St.  Rep.  653;  McDonough  v.  Lampher,  55  Minn.  501,  57  N.  W. 
152,  43  Am.  St.  Rep.  541;  Benson  v.  C,  St.  P.,  M.  &  O.  Ry.  Co..  78 
Minn.  303,  80  N.  W.  1050;  Wallin  v.  Eastern  Ry.  Co..  83  Minn.  149,  86 
N.  W.  76,  54  L.  R.  A.  481 :  Thomas  v.  Wis.  Central  Ry.  Co.,  108  Minn. 
485,  122  N.  W.  456,  23  L.  R.  A.  (N.  S.)  954. 

Whether  a  servant  was  acting  in  the  course  of  or  within  the  scope 
of  his  emplojmient  so  as  to  subject   the  master  to   liability  to   a  third 
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person  for  the  consequences  of  the  servant's  acts  has  also  been  very 
frequently  considered  by  this  court.  From  amonj?  such  cases  plaintiff 
has  selected  Morier  v.  St.  P..  M.  &  M.  Ry.  Co..  31  Minn.  351.  17  N.  W. 
952,  47  Am.  Rep.  793  and  Kuehmichel  v.  W.  U.  TeleR.  Co.,  125  Minn. 
74,  145  N.  W.  788.  L.  R.  A.  1918D.  355,  as  demonstrating  that  he  was 
not  in  the  line  of  his  employment  when  injured.  All  but  the  last 
of  these  cases  arose  prior  to  the  enactment  of  the  Compensation  Law, 
and  it  was  not  involved  in  the  Kuehmichel  Case.  It  was  involved  in 
Podgorski  v.  Kerwin,  supra,  where  the  court  said: 

"It  is  a  well-settled  general  rule  that  an  injury  suffered  by  an 
employe  in  going  to  or  returning  from  the  employer's  premises  where 
the  work  of  his  employment  is  carried  on,  except  in  special  instances 
not  here  involved,  does  not  arise  out  of  his  employment  so  as  to  entitle 
him  to  compensation." 

Upon  this  general  rule  some  courts  have  ingrafted  the  following 
exception: 

"When  an  employe  is  injured  while  riding  to  his  place  of  work  in  a 
conveyance  provided  by  the  employer,  after  the  real  beginning  of  the 
employment,  in  compliance  with  one  of  the  implied  or  express  terms  of 
the  contract  of  employment,  for  the  mere  use  of  the  employes,  and  is 
one  which  they  are  required  or,  as  a  matter  of  right,  are  permitted,  to  use 
by  virtue  of  that  contract,  the  injury  may  be  held  to  have  arisen  out 
of  and  in  the  course  of  the  employment  so  as  to  entitle  the  employe 
to  compensation." 

This  statement  of  the  exception  is  taken  from  Donovan's  Case, 
supra.  Cases  in  which  it  has  been  given  or  denied  recognition  are 
collected  in  1  Honnold  on  Workmen's  Comp.  §  110;  Bradbury's  Workmen's 
Comp.  §  480;  L.  R.  A.  1916A,  61,  235;  L.  R.  A.  1918F.  p.  907.  So  far 
as  we  have  discovered,  the  statutes  in  all  of  the  cases  where  the  exception 
has  been  recognized  do  not  contain  the  qualifying  clause  which  is  in  our 
statute. 

Practically  all  compensation  statutes  make  use  of  the  words  *'in  the 
course  of  the  employment."  It  is  generally  stated  that  the  phrase  refers, 
among  other  things,  to  the  period  of  employment.  It  has  been  an  endless 
source  of  difficulty  to  determine  when  that  period  begins  and  ends.  We 
think  the  Legislature  undertook  to  set  the  question  at  rest  by  subsection 
(i),  §  8230.  Great  Britain's  Compensation  Act  contains  part  of  the 
phraseology  of  this  subsection.  It  provides  that  the  act  shall  not  apply 
where  the  accident  occurred  elsewhere  than  on,  in,  or  about  the  premises 
on  which  the  employer  had  undertaken  to  execute  the  work.  The  English 
cases  construing  this  provision  of  the  act  are  not  in  harmony.  Some 
do  and  others  do  not  recognize  the  above-stated  exception  to  the  gen- 
eral rule.     See  25  Harv.  Law  Review,  405. 

In  the  1911  report  to  the  Legislature  of  the  'Minnesota  employes 
commission,  subsection  (i)  appears  in  the  identical  form  in  which  it 
is  found  in  the  statute.  In  an  explanatory  note  appended  to  it  the 
commission  said  that  it  was  intended  to  put  a  few  limitations  upon  the 
expression  "personal  injuries  arising  out  of  and  in  the  course  of  em- 
ployment," for  fear  that  it  might  not  receive  the  same  interpretation 
that  it  was  meant  to  have.  In  State  v.  iDistrict  Court  of  St.  Louis 
County,  supra,  this  court  also  spoke  of  subsection  (i)  as  being  in  the 
nature  of  a  limitation  of  the  general  clause  "arising  out  of  and  in  the 
course  of  emplojmient."  We  are  now  called  upon  to  decide  whether 
the  general  rule  stated  in  Podgowski  v.  Kerwin,  supra,  should  be  made 
subject  to  the  exception  heretofore  mentioned  in  view  of  the  limitations 
expressed  in  subsection  (i). 

When  plaintiff  was  injured,  he  was  not  in,  on,  or  about  the  premises 
where  his  services  were  performed,  unless  it  may  be  said  that  the  truck 
on  which  he  was  riding  was  for  the  time  being  part  of  such  premises. 
A  situation  might  arise  which  would  require  such  a  holding.  It  is 
not  present  here,  for,  when  plaintiff  was  injured,  he  was  not  at  a  place 
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where  he  was  performing  or  might  perform  any  service  for  defendant,  nor 
at  3  place  where  his  presence  was  required,  as  he  had  not  been  directed  to 
ride  on  the  truck  but  was  doing  so  for  his  own  convenience.  The  injuries 
were  suffered  before  and  not  during  his  hours  of  service,  at  a  time  when 
defendant  had  no  control  over  him,  and  before  the  period  covered  by 
his  wa^es  had  begun.  The  facts  here  presented  are  less  favorable  to 
Ihe  contention  that  plaintiff  is  within  the  act  than  they  were  in  Otto 
V.  Dtiluth  Street  Ry.  Co.,  supra,  or  in  Erickson  v.  St.  Paul  City  Ry. 
Co  .J  supra,  where  a  similar  contention  was  not  sustained.  What  was 
said  in  the  opinions  in  those  cases  points  to  the  conclusion  we  reach 
in  this  case. 

We  hold  that  the  express  terms  of  subsection  (i),  §  8230,  G.  S. 
1913,  exclude  plaintiff  from  the  operation  of  the  Compensation  Act, 
and  ihat  he  was  properly  permitted  to   recover  in   this  action. 

It  may  be  that  cases  will  arise  where  it  will  be  a  hardship  to  an 
employe  to  deny  him  compensation  for  an  injury  received  while  on 
his  way  to  his  place  of  work.  It  may  be  desirable  to  extend  the  act 
so  that  it  will  apply  to  cases  of  that  sort.  That,  however,  is  a  matter 
for  the  consideration  of  the  Legislature,  and  will  doubtless  receive  at 
Its   hands   the  attention  it  merits. 

Order  affirmed. 


ROONEY  v.  CITY  OF  OMAHA.     (No.  21352.) 

(Supreme  Court  of  Nebraska.    March  13,  1920.) 

177  Northwestern  Reporter,  166. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— POLICEMAN  HELD  NOT  AN  "EM- 

PLOYEE" PROTECTED  BY  COMPENSATION  ACT;  "WORK- 
MAN"; 'OFFICER  APPOINTED  FOR  REGULAR  TERM." 
A  qualilied  and  abting  policeman  of  the  city  of  Omaha  is  an  "officer 
appoiryed  for  the  regular  term'*  of  good  behavior,  unless  the  office  itself 
is  abolished,  and  is  not  included  in  the  class  of  "workmen"  and  "employ- 
ees" entitled  to  compensation  from  the  city  under  the  Workmen's  Com- 
pensation Act. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  364.) 
(For   other  defintions,   see   Words  and    Phrases,    First   and   Second 
Series,  Employee;  Workman.) 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  MASTER  AMD  SERVANT— "REGULAR"  TERM  MEANS  TERM 

CONFORMABLE  TO  LAW. 

The  word  "regular,"  as  tised  in  Workmen's  Compensation  Act,  §  4, 
declaring  that  -employees  and  workmen  shall  include  persons  in  the  serv- 
ice of  the  state  or  governmental  agencies  under  appointment  or  contract, 
but  excepting  officials  who  have  been  elected  or  appointed  for  a  regular 
term  of  office,  or  to  complete  the  unexpired  portion  of  any  regular  term, 
means  conformable  to  law.  , 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Seriei,  Regular.) 

Appeal  from  District  Court,  Douglas  County;  Troup,  Judge. 
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Claim  by  May  Rooney,  widow,  against  the  City  of  Omaha  for  com- 
pensation under  the  Workmen's  Compensation  Act  for  the  death  of  Frank 
Rooney,  a  city  policeman.  Judgment  for  claimant,  and  the  City  of  Omaha 
appeals.    Reversed,  and  claimant's  proceeding  dismissed. 

Frank  L.  Weaver,  W.  C  Lambert,  and  H.  L.  Mossman,  all  of  Omaha, 
for  appellant 

Geo.  H.  Merten,  of  Omaha,  for  appellee. 

Rose,  J.  This  is  a  claim  under  the  Workmen's  Compensation  Act. 
Frank  Rooney,  while  performing  the  duties  of  a  policeman  in  the  city 
of  Omaha,  was  feloniously  shot  January  30,  1918,  and  as  a  result  died 
the  next  day.  The  claimant  for  compensation  is  his  widow.  The 
district  court  allowed  her  $1,140,  and  in  addition  $12  a  week  for  350 
weeks  and  $200  for  the  expenses  of  his  last  illness  and  funeral.  From 
a  judgment  in  her  favor  for  these  items,  the  city  of  Omaha  has  ap- 
pealed. 

It  is  contended  on  behalf  of  the  city  of  Omaha  that  it  is  not  liable 
to  claimant  under  the  Workmen's  Compensation  Act.  A  class  of  em- 
ployes and  workmen  protected  by  the  statute  is  described  as  follows: 

"Every  person  in  the  service  of  the  state  or  of  any  governmental 
agency  created  by  it,  under  any  appointment  or  contract  of  hire,  ex- 
press or  implied,  oral  or  written,  but  shall  not  include  any  official  of 
the  state,  or  any.  governmental  agency  created  by  it,  who  shall  have 
been  elected  or  appointed  for  a  regular  term  of  office,  or  to  complete 
the  unexpired  portion  of  any  regular  term."  Rev.  St.  1913,  §  3656  (Laws 
1917,  c.  85,  §  4). 

The  city  of  Omaha  in  its  control  over  the  police  department  is  a 
governmental  agency  of  the  state.  Frank  Rooney.  when  assaulted,  was 
in  the  service  of  the  city  as  a  policeman  at  a  salary  of  $125  a  month. 
He  lyas  at  the  time  attempting  to  uphold  the  law.  He  had  been  re- 
quired to  take  an  oath  of  office  and  to  give  an  official  bond.  Rev.  St. 
1913,  §§  4171,  4208.  Statutes  and  judicial  opinions  refer  to  policemen 
as  officers.  Rev.  St.  1913,  §§  4171,  4208,  5300;  State  v.  City  of  Lincoln, 
101  Neb.  57,  162  N.  W.  138.     By  appointment  or  election  Rooney  was  a 

Sublic  officer.  Rev.  St.  1913,  §  5300;  Blynn  v.  City  of  Pontiac,  185 
iich.  35,  151  N.  W.  681;  Schmitt  v.  Dooling.  145  Ky.  240.  140  S.  W. 
197,  36  L.  R.  A.  (N.  S.)  881  and  note,  Ann.  Cas  1913B.  1078.  The 
duties  of  a  mimicipal  police  officer  in  enforcing  the  laws  are  govern- 
mental in  character.  Gillespie  v.  City  of  Lincoln,  35  Neb.  34,  52  N.  W. 
811,  16  L.  R.  A.  349.  In  Adams  v.  City  of  Omaha,  101  Neb.  690,  164 
N.  W.  714,  it  was  said: 

'There  can  be  no  doubt  that  the  state,  because  of  the  interest  that 
the  state  at  large  has  in  enforcing  the  laws  and  in  protecting  property 
from  fire,  has  jurisdiction  over  the  police  and  the  fire  department." 

[1,  2]  Claimant  insists,  however,  that  her  husband  was  not  an  official, 
appointed  "for  a  regular  term  of  office,"  within  the  meaning  of  the 
exception  to  the  statutory  provision  declaring  that  employes  and  work- 
men shall  include  "every  person  in  the  service  of  the  state  or  of  any 
governmental  agency  created  by  it,  under  any  appointment  or  contract  of 
hire,  express  or  implied,  oral  or  written."  This  point  presents  the  con- 
trolling question  raised  by  the  appeal.  Under  the  charter  of  the  city  of 
Omaha  a  policeman  can  only  be  removed  for  cause  after  notice  and  a 
hearing.  Rev.  St.  1913.  §  5300;  State  v.  City  of  Lincoln.  101  Neb.  57. 
162  N.  W.  138.  It  follows  that  a  police  officer  of  the  city  of  Omaha 
is  appointed  for  the  term  of  good  behavior,  unless  the  office  itself  is 
abolished  by  law.  This  term  of  office  seems  to  be  a  "regular  term" 
within  the  meaning  of   the  Workmen's   Compensation   Act.     The   word 
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•Regular,"  describing  the  "term,"  appears  to  have  been  used  by  the  Legis- 
lature in  the  popular  sense  of  "conformable  to  law"  to  distinguish  officers 
included  in  the  exceptions  from  the  workmen  and  employes  in  the  gen- 
eral class.  In  this  sense  the  compensation  allowed  by  the  district  court 
is  not  authorized  by  the  Workmen's  Compensation  Act.  The  judgment 
below  is  therefore  reversed,  and  the  claimant's  proceeding  dismissed. 

Reversed  and  dismissed. 

Lctton  and  Day,  JJ.,  not  sitting. 


WATTS  V.  DERRY  SHOE  CO.,  Inc 

(Supreme  Court  of  New  Hampshire.    Rockingham.    Dec.  2,  1919.) 

109  Atlantic  Reporter,  837. 

MASTER  AND   SERVANT— DECLARATION   FOR  NEGLIGENCE 

CAN    BE   AMENDED    TO    ALLEGE    NONACCEPTANCE   OF 

COMPENSATION  ACT. 

Under  Pub.  St.  1901,  c  222,  §  8,  allowing  amendments  in  matters  of 
substance  at  any  stage  to  prevent  injustice,  a  declaration^ in  case  for  negli- 
gence to  recover  for  injuries  received  while  in  defendant's  employ  may 
be  amended  so  as  to  allege  that  defendant  was  within  the  terms  of  Work- 
man's Compensation  Act,  and  had  not  accepted  the  provisions  thereof, 
which  merely  gives  notice  that  plaintiff  claims  the  benefits  of  section  4  of 
that  act,  modifying  common-law  rules  of  liability  in  her  favor." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Transferred  from  Superior  Court,  Rockingham  County;  Sawyer, 
Judge. 

Action  by  Martha  E.  Watts  against  the  Derry  Shoe  Compahy,  in- 
corporated. Question  of  power  to  grant  leave  to  amend  the  declaration 
to  allege  nonacceptance  of  Workman's  Compensation  Act  by  defendants 
was  transferred  from  superior  court    Case  discharged. 

The  declaration  alleged  the  Unsafe  condition  of  the  floor  of  the  room 
in  which  the  plaintiff  worked  as  the  negligence  causing  her  injury. 

Subsequently  she  asked  leave  to  amend  her  declaration  by  adding  a 
count  in  which  she  alleged  her  employment  by  the  defendants  at  work  in 
a  factory  in  connection  with  machinery  operated  by  steam  or  other  me- 
chanical power,  wherein  more  than  five  persons  were  engaged  in  manual 
and  mechanical  labor  and  that  the  defendants  had  not  accepted  the  pro- 
visions of  Laws  1911,  c.  163. 

Norman  F.  Watts,  of  Derry,  and  Scammon  &  Gardner,  of  Exeter,  for 
plaintiff. 

Hughes  &  Doe,  of  Dover,  for  defendants. 

Per  Curiam.  Amendments  in  matters  of  substance  may  be  allowed 
by  the  court  in  any  stage  of  the  proceedings  when  necessary  to  prevent 
injustice.    P.  S.  c.  222,  §  8. 

Under  chapter  163,  Laws  1911,  a  servant  of  an  employer  who  has 
accepted  the  provisions  of  the  act  in  case  of  injury  may  bring  an  action 
against  his  employer  to  recover  for  such  injury  upon  the  ground  that  it 
was  caused  by  his  employer's  negligence,  or  he  may  seek  the  compensa- 
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tion  provided  by  the  act  into  which  the  question  of  negligence  does  not 
enter.  After  election  of  either  remedy  the  alternative  remedy  is  not 
open  to  him.  Id.  §  4.  When,  as  alleged  in  this  case,  the  employer 
has  not  accepted  the  provisions  of  the  chapter,  the  injured  employe  has 
no  election.     His  only  remedy  is  an  action  of  case  for  negligence. 

By  the  statute,  in  certain  cases  common-law  rules  of  liability  are 
materially  modified  in  favor  of  the  plaintiff  against  an  employer  who 
has  not  accepted  the  act.  The  only  object  of  referring  to  the  statute 
in  the  declaration  is  to  give  notice  of  a  claim  that  the  case  is  within 
these  provisions  of  the  statute.  The  statute  regulates  the  rights  of 
the  parties,  and  must  be  applied  whenever  called  to  the  attention  of 
the  court,  unless  upon  some  ground  the  plaintiff  has  estopped  himself 
from  claiming  its  benefitsi  The  proposed  amendment  gives  the  defendants 
seasonable  notice,  and  no  ground  appears  upon  which  the  court  can 
refuse  to  allow  it,  or  after  the  notice  given  by  the  offer  of  the  amend- 
ment deprive  the  plaintiff  of  the  benefit  of  the  statute.  Section  4,  c. 
163,  Laws  1911,  has  no  application. 

Case  discharged. 


WOODRUFF  V.  R.  H.  HOWES  CONST.  CO.  et  al. 

(Court  of  Appeals  of  New  York.     March  19,  1920.) 

127  Northeastern  Reporter,  270. 

2.  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SHOW 

INJURY  WAS  CAUSED  BY  ** ACCIDENT"  UNDER  COMPEN- 
SATION LAW. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  by  a 
carpenter  who  bruised  the  palm  of  his  hand  in  pressing  a  screwdriver, 
the  bruise  resulting  in  a  felon,  the  injury  cannot  be  deemed  caused  by  an 
"accident,"  an  accidental  event  taking  place  without  foresight  or  expec- 
tation or  proceeding  from  an  unknown  cause. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second 
Series,  Accident.) 

3.  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SHOW 

THAT  A  FELON  RESULTED  FROM  USING  SCREWDRIVER. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  by  a  car- 
penter who  suffered  a  frog  felon  in  his  hand,  evidence  insufficient  to  show 
that  the  felon  resulted  from  pressing  on  screwdriver  with  the  palm  of  his 
hand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Emerson  H.  Woodruflf,  employee,  against  the  R.  H.  Howes  Con- 
struction Company,  employer,  and  the  Travelers'  Insurance  Company,  in- 
surance carrier.  From  an  order  of  the  Appellate  Term  (189  App.  Div. 
395,  178  N.  Y.  Siq>p.  418),  affirming  an  award  of  the  Industrial  Com- 
mission, the  employer  and  insurance  carrier  appeal.  Reversed,  and  claim 
remitted  to  commission. 


Digitized  by 


Google 


1920.]  WOODRUFF  v.  HOWES  CONST.  CO.     (N.  Y.)  73 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City, ^ of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent 

Elkus,  'J.  Qaimant  was  a  carpenter,  employed  by  R.  H.  Howes 
Construction  Company,  and  engaged  in  the  erection  of  buildings.  The 
compensation  commission  found  that  on  December  23,  1918,  while  Wood- 
ruff was  engaged  in  his  employment,  in  using  "a  screwdriver  he  bruised 
the  palm  of  the  rjght  hand,  which  developed  into  a  frog  felon,  and  as 
the  result  of   which  he  was  disabled." 

[1]  The  affirmance  of  this  finding  of  fact  was  by  a  divided  court,  and 
we  are  therefore  at  liberty  to  examine  the  facts  to  ascertain  if  there  is 
any  evidence  in  its  support. 

[2,  3]  The  affidavit  of  the  claimant,  verified  January  21,  1919.  avers 
that  on  December  21,  1918,  he  felt  a  pain  between  the  first  and  second 
fingers  in  the  palm  of  the  right  hand,  which  feeling  was  very  much  as 
though  there  was  a  splinter  there,  but  that  he  did  not  run  any  splinter 
in  the  palm  of  his  hand,  and  that  the  pain  increased. 

Upon  the  hearing  before  the  commission,  he  testified  that  he  did 
not  know  definitely  just  what  caused  the  pain  or  injury,  but  he  believed 
it  was  caused  by  the  constant  use  of  a  screwdriver,  "as  is  first  stated," 
evidently  referring  to  the  statement  in  his  affidavit  referred  to;  that 
the  pain  was  several  days  coming  on ;  that  at  no  time  did  he  get  a  splinter 
in  his  hand  or  any  particle  of  grit  or  anything  that  was  ground  in  his 
hand  from  the  screwdriver,  but  he  thought  it  was  just  from  its  con- 
tinual use;  that  it  bruised  the  flesh;  that  at  times  he  fastened  a  pin  in 
the  jamb,  and  then  would  set  his  screwdriver  there  and  hit  it  with  his 
hand;  that  his  hand  felt  tender  at  the  time,  but  that  he  had  never  had 
anything  like  this. 

This  testimony  was  insufficient  to  show  that  the  injury  was  caused 
by  accident.  An  accidental  event  takes  place  without  one*s  foresight  or 
expectation;  an  event  that  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  the  known  cause,  and  therefore  not  expected.  Paul  v. 
Travelers'  Insurance  Co.,  112  N.  Y.  472,  20  N.  E.  347,  3.  L.  R.  A. 
443,  8  Am.  St.  Rep.  758;  14  R.  C.  L.  §  418,  p.  1238. 

It  is  quite  clear  that  the  evidence  to  which  reference  has  been  made 
was  insufi[icient  to  establish  the  conclusion  of  fact  found  by  the  Industrial 
Commission — that  the  frog  felon  resulted  from  the  use  of  the  screwdriver, 
which  bruised  the  palm  of  the  right  hand.  Matter  of  Belcher  v.  Carthage 
Machine  Co..  224  N.  Y.  326,  120  N.  E.  735;  Matter  of  Carroll  v.  Knicker- 
bocker Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507,  Ann.  Cas.  1918B.  540. 

Under  the  evidence  produced,  we  do  not  believe  that  the  commission 
was  justified  in  making  the  conclusion  of  fact  which  it  did.  Matter  of 
Eldridgc  V.  Endicott,  Johnson  &  Co..  228  N.  Y.  21.  126  N.  E.  254. 

The  order  of  the  Appellate  Division  and  the  determination  of  the 
Industrial  Commission  should  be  reversed,  and  the  claim  remitted  to 
the  commission   for  rehearing,  with  costs  to  abide  the   event. 

Hiscock,  C.  J.,  and  Collin,  Hogan,  Pound,  McLaughlin  and  Andrews, 
JJ.,  concur. 

Order  reversed,  etc. 
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FARRINGTON  v.  UNITED   STATES  RAILROAD   ADMINISTRA- 
TION ET  AL. 

(Court  of  Appeals  of  New  York.     March  9,  1920.) 

127  Northeastern  Reporter,  272. 

MASTER  AND  SERVANT  —  ACCIDENT  HELD  NOT  TO  HAVE 
OCCURRED  IN  "COURSE  OF  EMPLOYMENT"  BY  RAII^ 
ROAD  COMPANY. 

Where  a  laborer  employed  by  another  to  unload  a  car  was  called  by 
a  station  agent,  not  authorized  to  employ  him,  to  assist  him  to  close  the 
door  of  a  box  car  near  by,  just  as  the  laborer  was  about  to  leave  for 
home,  and  was  injured  in  so  doing,  the  accident  did  not  occur  in  the 
"course  of  employment"  by  the  railroad  company  so  as  to  render  it  liable 
under  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1].) 
(For  other  definitions,  sti  Words  and   Phrases,  First  and  Secoad 
Series,  Course  of  Emplo3rment.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  for  Compensation  under  the  Workmen's  Compensation 
Law  by  Mary  L.  Farrington,  widow,  on  behalf  of  John  Farrington,  de- 
ceased, against  the  United  States  Railroad  Administration,  Walker  D. 
Hines,  Director  (General  of  Railroads,  and  the  Long  Island  Railroad.  An 
award  by  the  State  Industrial  Commission  in  favor  of  claimant  was  af- 
firmed on  appeal  (190  App.  Div.  920,  179  N.  Y.  Supp.  920),  and  defend- 
ants appeal    Award  and  order  affirming  the  same  reversed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  January  3,  1920,  affirm- 
ing an  award  of  the  State  Industrial  Commission  made  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67).  Two  laborers,  of  whom 
claimant's  decedent  was  one,  were  engaged  in  unloading  screenings  for 
their  employer  from  a  car  standing  oh  the  tracks  of  the  Long  Island  Rail- 
road. They  finished  their  work  and  boarded  a  motortruck  of  their  em- 
ployer to  return  to  their  homes.  The  station  agent  of  the  Long  Island 
Railroad,  together  with  a  helper,  was  then  making  an  effort  to  close  one 
of  the  doors  of  a  box  car  standing  near  by.  The  agent  called  out  to  the 
men  on  tiie  truck,  "Come  on,  fellows,  give  me  a  hand  to  close  this  door." 
Both  men  went  over  to  help  move  the  door,  which  in  closing  caught  the 
hand  of  Farrington  and  clipped  off  the  end  of  his  finger,  with  the  result 
infection  set  in  and  he  subsequently  died  of  the  disease  of  tetanus. 

Joseph  F.  Keany,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  C^en.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 

Per  Curiam.  Award  and  order  reversed,  with  costs  against  the  In- 
dustrial Commission,  upon  the  opinion  of  H.  T.  Kellogg,  J.,  below. 

Hiscock,  C.  J.,  and  Collin,  Hogan,  Pound,  McLaughlin,  Andrews,  and 
Elkus,  JJ.,  concur. 
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In  re  HESS. 


STATE  INDUSTRIAL  COMMISSION  v.  DOWNER  STEEL  CO. 

ET  AL. 

(Supreme  Court  of  New  York.    Appellate  Division,  Third  Department 

May  5,  1920.) 

181  New  York  Supplement,  674. 

1.  MASTER  AND  SERVANT—DEPENDENCY  UNDER  COMPEN- 

SATION LAW  DETERMINED  AS  OF  TIME  OF  ACCIDENT. 
Under  Workmen's  Compensation  Law,  §  10,  dependency  shall  be  de- 
termined as  of  time  of  accident 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

2.  MASTER  AND  SERVANT  —  AWARD  TO  DEPENDENTS  OF 

MORE    THAN    DECEDENT'S    CONTRIBUTIONS    AUTHOR- 
IZED. 

Under  Workmen's  Compensation  Law,  §  16,  subd.  4,  award  in  favor 
of  dependent  mother,  brotllers,  and  sisters  of  deceased  servant,  aggre- 
gating more  per  month  than  was  contributed  by  deceased  to  dependents, 
held  authorized. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[1].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Florence  M. 
Hess  for  compensation  for  death  of  her  son,  Martin  G.  Hess,  the  em- 
ployee, opposed  by  the  Downer  Steel  Company,  the  employer,  and  the 
Zurich  Accident  &  Liability  Insurance  Company,  Limited,  the  insur- 
ance carrier.  Compensation  was  awarded  by  the  Industrial  Commis- 
sion, and  the  employer  and  insurance  carrier  appeal.    Afiinned. 

Argued  before  John  M,  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Philip  J.  O'Brien,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gtn.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 

Bernard  L.  Shientag.  of  New  York  City,  for  State  Industrial  Com- 
mission. , 

KiL£Y,  J.  On  the  6th  day  of  November.  1918,  at  10  a.  m.  of  that 
day,  Martin  G.  Hess  received  injuries  from  which  he  died  within  a  short 
time.  At  the  time  he  was  working  for  the  Downer  Steel  (Company, 
Incorporated,  at  their  plant,  located  at  North  Tonawanda,  N.  Y.  This 
corporation  manufactured  steel  products;  the  decedent  had  worked  for 
it  154  years,  was  about  20  years  of  age,  and  unmarried.  His  occupa- 
tion was  such  as  comes  under  the  definition  of  hazardous  in  the  Work- 
men's  Compensation  Law  (Consol.  Laws,  c.  67).  Jacob  Hess,  the  father 
of  Martin,  died  August  2,  1918.  The  claimants  are  mother  and  brothers 
and  sisters  of  the  deceased.  At  the  time,  and  for  some  years  previous,  the 
family,  except  Martin,  had  lived  on  a  cheap,  hilly  farm  over  the  line 
in  the  state  of  Pennsylvania.  The  evidence  abundantly  sustains  the 
contention  of  the  claimants  that  Martin  contributed  to  their  support, 
and  that  they  were  dependent  upon  him  at  the  time  of  the  accident. 
The  State  Industrial  Commission  so  found,  and  awarded  to  the  mother, 
Florence   M.   Hess,  $5.77  weekly,   and  to   Harry  C,  John  L.,   Wallace, 
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Florence,  Grace,  and  Daisy,  dependent  brothers  and  sisters,  each  $1.60  1/3 
weekly— a  total  of  $15.30.  The  average  weekly  wage  of  Martin  was 
$24.98. 

[1,  2]  Appellants  contend  that,  because  this  amounts  to  more  than 
the  sum  contributed  to  these  dependents  by  the  son  (he  contributed  $35 
to  $40  a  month),  the  award  ought  not  be  affirmed.  Under  section  10  of 
the  Workmen's  Compensation  Law,  dependency  shall  be  determined  as 
of  the  time  of  the  accident.  Birmingham  v.  Westinghouse  Electric 
Mfg.  Co.,  180  App.  :Div.  48,  167  N.  Y.  Supp.  520.  The  commission  has 
so  found  and  the  finding  is  sustained  by  the  evidence  Section  16.  $ubd. 
4,  also  provides  for  this  form  of  the  award  and  for  the  amounts  award- 
ed. Walz.  V.  Holbrook,  Cabot  &  Rollins  Corp.,  170  App.  Div.  6,  155  N.  Y. 
Supp.  703.  The  record  on  appeal  in  Chabot  v.  Terry  Bros.  Co.,  184 
App.  Div.  917,  170  N.  Y.  Supp.  1072,  shows  that  the  amount  contributed 
before  the  accident  and  death  was  $750  a  week,  and  the  award  was 
$9.61  a  week. 

The  award  should  be  affirmed.    All  concur. 


#•• 


BAKER  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  New  York,  Appellate  Division,  Second  Department 

April  9,  1920.) 

181  New  York  Supplement,  675. 

1.  COMMERCE— LIABILITY  FOR  DEATH  OF  LINEMAN  ON  IN- 
STRUMENTALITY OF  "INTER3TATE  COMMERCE"  DE- 
PENDS ON  FEDERAL  LAW. 

An  employee,  working  as  a  lineman  on  an  interstate  railroad's  anchor 
bridge,  which  spans  its  main  line,  was  employed  on  an  instrumentally  of 
interstate  commerce,  and  the  railroad's  liability  for  his  death  depends 
on  federal  law,  so  that  employee's  contributory  neglgence  does  not  bar 
recovery. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[8].) 
(For  other  definitions,  see  Words  and  Phrases,   First  and  Second 
Series,  Interstate  Commerce.) 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Mary  E.  Baker,  as  administratrix  of  the  estate  of  John 
J.  Baker,  deceased,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  Judgment  for  defendant  on  directed  verdict,  plaintiff's 
motion  for  new  trial  denied,  and  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kelly,  and  Jay- 
cox,  JJ. 

William  Adams  Robinson,  of  Brooklyn,  for  appellant. 
Charles  M.  Sheafe,  Jr.,  of  New  York  City,  for  respondent. 

Per  Curiam.  [1]  As  decedent's  work  as  lineman  on  defendant's 
anchor  bridge,  which  spans  its  main  line,  was  on  an  instrumentality  of 
interstate  commerce,  defendant's  liability,  if  any,  must  be  sought  under 
the  federal  law.     New  York  Central  R.  R.  Co.  v.  Winfield,  244  U.  S. 
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147,  n  Sup.  Ct.  546,  61  L.  Ed,  1045,  L.  R  A.  1918C,  439.  Ann.  Cars.  1917D, 
1139.  The  question  is  whether  the  evidence  sustains  a  finding  that  de- 
fendant was  negligent;  for,  in  case  the  defendant  was  negligent,,  t)ie 
decedent's  contributory  negligence  docs  not  bar  the  action,  but  affects 
the  measure  of  damages  only. 

The  decedent  was  killed  by  a  feed  wire,  charged  with  a  deadly  cur- 
rent of  electricity,  coming  in  contact  with  the  bridge  of  his  nose, 
as  conceded  on  the  trial  by  defendant's  counsel.  Pursuant  to  the  needs 
of  his  employment,  he  was  on  a  bridge  which  sustained  the  trolley 
wires,  and  the  wire  that  caused  his  death  was  a  feed  wire  carrying  to 
the  trolley  wires  the  current  which  supplied  the  power  to  move  the 
trains.  Another  feed  wire  beneath  the  top  bridge  was  screened,  but 
the  wire  from  which  the  decedent  received  the  charge  was  unprotected, 
and  so  located  that  one  standing  on  the  bridge  might,  through  momen- 
tary inattention,  stumbUng,  or  even  carelessness,  come  in  contact  with 
it,  and  such   contact  meant  death. 

[2,  3]  The  defendant  owed  to  its  employes  the  duty  to  use  due  care 
to  safeguard  them  and  to  furnish  them  a  reasonably  safe  place  to  work. 
The  duty  was  owing  to  the  decedent  when  he  went  upon  the  bridge  in 
due  course  of  his  work.  It  cannot  be  said  as  matter  of  law  that  the 
duty  was  discharged.  This  presents  a  question  of  fact  for  the  jury. 
The  federal  law  does  not  prescribe  the  manner  in  which  the  duty  shall 
be  performed,  whether  by  screening  the  wire,,  or  by  so  locating  it  that 
employes  in  the  performance  of  their  duty  will  not  come  into  contact 
with  it.  The  evidence  did  not  show  that  screening  was  impractkable, 
nor  that  the  wire  could  not  have  been  so  located  that  it  would  not 
come  in  contact  with  employes  walking  upon  the  platform.  Although 
plaintiff  did  not  show  a  practice  of  other  lines  to  screen  feed  wires 
near  such  overhead  bridges — which  evidence  might  be  difficult  to  ad- 
duce, because  defendant's  system  is  not  in  general  use-— still  the  evi- 
dence raised  a  question  of  fact  whether  the  exercise  of  due  care  did 
not  require  that  some  precaution  should  have  been  taken  to  minimize 
the  danger  to  employes  from  this  unprotected  wire,  contact  with  which 
was  death. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
abide  the  event. 


DONOVAN  V.  ALLIANCE  ELECTRIC  CO.  et  al. 

(Supreme  Court  of  New  York.     Appellate  Division,  Third  Department. 

March  11,  1920.) 

181  New  York  Supplement,  823. 

2.  MASTER  AND  SERVANT—FINDING  THAT  CLAIMANT  SUF- 
FERED FRACTURED  SKULL  HELD  NOT  SUSTAINED. 
In  a  proceeding  under  the  Workmen's  Compensation  Law  to  obtain 
compensation,  a  finding  of  the  Industrial  Commission  that  a  certain  acci- 
dent was  the  cause  of  encephalitis,  necessarily  involving  a  finding  that 
claimant  suffered  a  fractured  skull,  was  not  sustained,  where  there  was 
no  evidence  that  the  disease,  encephalitis,  commonly  known  as  "sleeping 
sickness,**  was  caused  by  a  fractured  skull,  except  a  tentative  diagnosis, 
when  the  c^se  was  partially  developed,  which  was  changed  by  the  later 
history  of  the  case;  such  tentative  diagnosis  having  no  probative  force. 
(For  other  cases,  see  .Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
Kellogg,  P.  J.,  and  Kiley,  J.,  dissenting. 


Digitized  by 


QjOo^^ 


78  6  WORKMEN'S  COMPENSATION  L-  J.    (N.Y.)         [July, 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Joseph  P.  Donovan  under  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67)  to  obtain  compensation  for  personal 
injuries,  opposed  by  the  Alliance  Eliectric  Company,  the  employer,  and 
the  -^tna  Life  Insurance  Company,  the  insurance  carrier.  There  was  an 
award  of  compensation  by  the  State  Industrial  Commission,  and  the  em- 
ployer and  insurance  carrier  appeal.  Award  reversed,  and  matter  re- 
mitted to  the  Commission. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

James  B.  Henney,  of  New  York  City  (William  H.  Foster,  of  coun- 
sel), for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

Cochrane,  J.  The  claimant  on  December  29,  1918,  in  the  course  of 
his  employment,  hit  his  head  against  a  desk.  He  worked  regularly  there- 
after until  January  16,  1919.  He  is  now  suffering  from  encephalitis,  com- 
monly known  as  "sleeping  sickness."  The  commission  finds  that  this  dis- 
ease was  "caused  by  a  fracture  to  the  base  of  the  skull,"  sustained  by 
him  when  he  hit  his  head. 

|1,  2]  There  is  no  evidence  of  a  fractured  skull.  The  evidence  is 
to  the  contrary.  At  one  stage  of  the  disease  the  physician  thought  the 
symptoms  indicated  a  fractured  skull,. but  subsequent  developments  caused 
them  to  change  their  opinion.  It  cannot  be  that  a  tentative  diagnosis  in 
a  partially  developed  case,  subject  to  future  developments,  and  which  is 
changed  by  the  later  history  of  the  case,  has  any  probative  force.  At  most 
a  statement  of  a  witness  out  of  court,  inconsistent  with  his  testimony, 
discredits  the  witness,  but  is  never  received  as  evidence  of  the  fact  con- 
tained in  such  inconsistent  statement.  No  physician  in  this  case  has  ever 
testified  to  a  fractured  skull,  and  no  physician  connects  the  present  dis- 
ease with  the  blow  to  the  head.  The  commission,  in  its  effort  to  make 
such  connection,  has  based  its  fijiding  on  the  erroneous  hypothesis  of  a 
fractured  skull,  of  which  there  is  no  evidence. 

I  therefore  think  the  award  should  be  reversed  and  the  matter  re- 
mitted to  the  commission.  All  concur,  except  John  M.  Kellogg,  P.  J.,  and 
Kiley,  7»  who  dissent. 

John  M.  Kellogg,  P.  J.  (dissenting).  If  we  were  reviewing  the  de- 
cision of  a  court  in  a  common-law  action,  we  might  question  whether 
the  determination  is  fairly  sustained  by  the  evidence;  but  the  statute  pro- 
hibits us  from  reviewing  the  facts  as  determined  by  the  Commission.  If 
there  is^no  evidence  to  sustain  a  finding,  the  finding  is  erroneous  as  matter 
of  law,  and  we  must  reverse  it.  The  moment  we  determine  there  is  some 
evidence,  then  our  power  to  consider  the  facts  ceases. 

The  only  question  in  this  case,  therefore,  is :  Is  there  any  evidence 
tending  to  show  that  the  accidental  injury  was  the  cause  of  the  claim- 
ant's disabilitv?  It  is  quite  immaterial  what  name  we  g^ve  to  the  malady. 
We  are  only  interested  in  its  cause.  Claimant  was  a  well  man,  working 
continuously,  and  was  injured  upon  the  head.  Immediately  his  mental 
condition  and  actions  changed.  He  was  irritable  and  in  constant!  pain 
and  suffering,  was  treated  at  home,  and  in  a  few  days  was  taken  to  the 
hospital.  He  was  there  examined  by  many  competent  and  disinterested 
doctors,  including  Dr.  Kennedy  and  Dr.  Ha3rwood.  They  all  declared  that 
he  was  suffering  from  a  fracture  at  the  base  of  the  skull.  Later  Dr. 
Kennedy  now  says,  he  was  called  in  two  cases  which  he  determined  were 
"sleeping  sickness,"  and  in  comparing  this  case  with  those  he  changed 
his  opinion,  and  concluded  that  the  claimant  had  "sleeping  sickness,"  and 
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his  view  seemed  to  have  been  impressed  upon  the  other  doctors. 

Dr.  Haywood  and  Dr.  Kennedy  were  employed  in  this  case  as  expert 
witnesses  for  the  insurance  company.  Dr;  Haywood,  in  speaking  of  his 
first  diagnosis,  swears: 

**The  case  didn't  fit  definitely  into  any  one  particular  group,  and  I 
wasn't  certain  of  the  diagnosis  at  the  time;  after  we  got  a  history  of  the 
blow  on  the  head,  it  was  reasonable  to  connect  the  injury  with  his  con- 
dition at  that  time.  ♦  *  ♦  Donovan  was  seen  by  about  six  of  the  visit- 
ing medical  men  and  surgeons  of  the  hospital,  and  the  consensus  of 
opinion  was  that  he  had  a  fracture  at  the  base  of  the  skull;  every  one 
agreed  to  that  at  the  time — that  is,  the  symptoms  could  be  all  explained 
by  such  an  injury.  After  a  reasonable  time,  however,  his  symptoms  didn't 
clear  up;  he  didn't  progress  as  a  fractured  skull  should  progress,  and  then 
other  cases  developed.  There  was  another  case  in  Bellevue.  and  Dr. 
Kennedy  had  seen  a  couple  of  cases  on  the  outside,  all  of  which  fitted  into 
one  definite  clinical  picture,  and  it  was  then  the  diagnosis  of  encephalitis 
lethargica  was  made.  *  *  Q.  Had  any  injury  like  this  anything  to 
do  with  that,  do  you  think?  A.  Well,  I  don't  know — you  can  say  *yes* 
or  *no';  because  the  only  way  you  connect  a  condition  of  this  kind  with  such 
an  injury  would  be  by  reducing  the  man's  resistance  as  a  result  of  the 
injury.  We  don't  know  what  the  causative  factor  is  in  sleeping  sickness; 
nobody  has  proven  it  as  yet.  ♦  ♦  *  The  picture  of  a  fracture  at  the 
base  of  the  dcull  is  negative  anyway ;  there  is  seldom  you  can  get  a  picture 
of  a  fracture  at  the  base  of  the  skull." 

Dr.  Kennedy  swears  as  to  "sleeping  sickness": 

"What  is  thought  about  it  is  that  in  certain  periods,  certain  epochs, 
certain  periods  of  time,  a  good  many  of  us  incur  through  one  of  the  pos- 
teriornares  the  organism  capable  of  producing  this  situation,  and  that  if 
we  get  run  down,  etc.,  we  may  fall  a  victim — i.  e.,  our  immunization,  as 
it  were,  breaks  down,  and  we  become  a  victim  of  the  disease,  same  as  has 
been  proven  in  cerebrospinal  fever.  *  *  *  Q.  'Doctor,  from  the  exam- 
amination  you  have  made  and  the  literature  you  have  read,  do  these 
.so-called  'sleeping  sicknesses*  follow  traumas  or  have  any  connection 
with  them?  A.  No;  I  haven't  seen  any  until  this  one  in  which  that  mat- 
ter came  up  at  all.  I  have  seen  about  13  now,  and  they  were  all  straight 
illness  as  considered  apart  from  injuries.  *  *  *  Q.  Doctor,  can  you 
give  any  opinion  as  to  whether  this  injury  he  had  to  his  head  had  any 
connection  with  his  condition?  A.  I  don't  like  to  be  dogmatic  about  it, 
but  the  fact  that  in  the  other  cases  there  was  no  connection  with  an 
injury,  and  the  diagnosis  being  beyond  doubt,  makes  me  feel  that  the  con- 
nection is  one  of  time  rather  than  causation.  I  wouldn't  say  there  was 
no  connection." 

It  must  be  remembered  that  these  two  physicians,  at  the  time  they 
made  the  original  examination  and  diagnosis,  were  entirely  disinter- 
ested, and  at  the  time  of  the  trial,  at  least,  were  the  paid  physicians 
of  the  insurance  company.  The  question  of  their  interest  and  their 
change  of  diagnosis  was  a  proper  matter  for  the  careful  scrutiny  of  the 
commission,  and  its  determination  as  to  the  effect  to  be  given  to  their 
testimony  was  a  question  of  fact  which  we  cannot  review.  The  claim- 
ant was  not  represented  by  counsel  at  the  hearings.  It  is  apparent  that 
it  cannot  be  said  with  certainty  that  a  patient  suffered  from  a  fracture 
at  the  base  of  the  skull  or  from  "sleeping  sickness"  until  an  autopsy  is 
made.  It  is  common  experience  that,,  where  the  disease  is  obscure,  a 
wrong  diagnosis  may  be  made,  and  this  case  proves  that  rule. 

The  co-called  "sleeping  sickness"  is  not  well  understood.  It  is  a 
very  obscure  disease.  No  one  knows  its  cause.  .It  is  not  clear  that  it 
does  not  at  times  result  from  traumatism.  The  hospital  records  stand 
in  the  case  as  some  evidence  that  the  disability  arose  from  a  fracture 
at  the  base  of  the  skull.  The  claim  filed  shows  the  same  thing.  The 
original  report  of  the  examining  physician   is  to  the  same  effect.     We 
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sec  that  the  doctors  disagree  with  themselves.  The  fact,  however,  re- 
mains that  a  well  man  received  an  injury  upon  the  head,  and  there  was 
an  immediate  change  in  his  mental  condition  and  his  actions;  his  condi- 
tion grew  worse  from  day  to  day.  The  natural  inference  is  that  the 
accidental  injury  to  the  head  must  have  had  some  effect  in  producing 
the  present  condition.  The  fact  that  so  many  able  physicians  all  united 
in  an  opinion  after  examining  the  patient  is  some  evidence  i  favor  of 
the  claimant.  We  know  so  much  albout  experts,  and  the  fallibility  of  all 
of  them,  that  good  common  sense  rises  in  value,  and  the  common  sense 
of  this  case  is  that  the  injury  to  the  head  and  the  immediate  change  in 
the  mental  condition  of  the  man  were  not  remarkable  coincidences,  but 
were  cause  and  effect.  There  may  be  a  feeling  that  the  law  goes  too  far 
in  saying  that  the  decision  of  the  commission  on  questions  of  fact  is 
final;  but  if  the  law  is  at  fault,  the  Legislature,  and  not  the  courts,  should 
remedy  it. 

In  my  judgment  there  is  some  evidence,  and  no  reversible  error  ap- 
pears.    I  therefore  favor  affirmance. 

Kiley,  J.,  concurs. 


GISNER  V.  DUNLOP  et  al. 


(Supreme  Court  of  New  York.     Appellate  Division,  Third  Department. 

May  5,  1920.) 

181  New  York  Supplement,  789. 

MASTER  AND  SERVANT  —  EMPLOYEE  HELD  NOT  ACTING 
WITHIN  EMPLOYMENT,  SO  AS  TO  ENTITLE  BENEFI- 
CIARY TO  COMPENSATION. 

Where  a  farm  employee  was  given  permission  to  go  to  the  cobblers  to 
get  a  pair  of  heavy  shoes  before  going  to  the  woods  to  work  as  directed, 
but  before  going  for  his  shoes  went  to  a  saloon,  and  was  killed  by  an 
automobile  while  going  from  there  to  the  post  office  for  his  own  purposes, 
he  was  not  acting  within  his  employment  when  killed,  and  his  beneficia- 
ries are  not  entitled  to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Margaret  J.  Gisner  for  compensation 
under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  for  the 
death  of  George  Gisner,  against  Hugh  Dunlop,  employer,  and  the 
Travelers*  Insurance  Company,  insurance  carrier.  From  an  award  of 
compensation  by  the  Industrial  Commission,  the  employer  and  insur- 
ance carrier  appeal.     Award  reversed,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel),  for  appellants. 

C^harles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen,,  of 
counsel),  for  respondent. 
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JaBN  M.  KauiMG^  P.  J.  Tlie  eti^ployer  ^9ls  carrying  on  a  •sftMin  farm 
amd  a  ansU  tracktrs  business.  Ht  loefct  two  teams.  The  farm  was 
used  iNincipalUy  in  nmHshiiic:  supplies  for  the  farm  and  teams.  Tire 
faraa  work,  in  great  part,  was  done  ky  the  employer;  the  tnieks  were 
driven  by  the  employe.  Occasiccially  the  employe  helped  on  the  farm, 
and  sometimes  the  -emploifer  drove  a  ti>iick.  On  the  day  in  -4|»e«ti<yn  t%« 
employe  said  in  the  morning  he  had  some  errands  to  do  for  himsell  atwi 
would  not  work  in  the  forenoon;  he  said  he  would  take  some  shoes  over 
to  the  sboeshop  and  have  them  fixed.  He  returned  about  no^n  and  began 
work  in  doing  chores  on  the  farm.  It  was  i\itn  understood  that  tlbc5r 
were  to  go  to  the  coalyard  and  get  a  load  of  coal,  and  then  to  the  woods 
to  get  a  load  of  wood  for  the  farmhouse. 

As  they  were  about  ready  to  start  for  the  coal,  the  employe  said  that 
he  ought  to  have  his  heavy  shoes,  which  were  at  the  shoemal^rs,  aad  ht 
was  told  he  could  get  them,  and  then  meet  the  employer  at  the  coalyard, 
unless  he  overtook  him  on  the  Way.  Instead  of  going  directly  to  the 
shoemakers,  the  employe  went  to  a  saloon,  and  from  there  started  for 
llie  postoffice,  when  he  collided  with  an  aotomobile  upon  the  Street  and 
SQstatned  injuries,  from  the  result  of  which  he  died  in  a  few  days.  Evi- 
dently he  had  not  visited  the  shoeshop  at  aH.  The  farm  from  which 
the  emi^yer  and  employe  started  was  about  10  minutes'  wa!k  from  the 
shoeshop.  The  employer  drove  to  the  coalyard  and  was  loading  thr  coal 
afone,  when  he  was  informed  of  the  accident.  Undoubtedly  the  heavy 
shoes  were  more  suitable  for  work  in  the  woods  th^n  the  lighter  ones; 
but  the  emptoye  was  upon  hts  own  erraud  when  he  started  for  the  shoe- 
shop  and  intended  to  there  change^  the  fighter  for  the  heavier  shoes. 
It  cannot  be  said  that  he  was  obejrtng  instructions  from  his  ^employer; 
the  employer  permitted  him,  but  did  not  direct  him,  to  do  the  errand. 
He  could  have  performed  his  service  in  the  woods  for  the  employer 
just  as  well  without  the  heavy  shoes ;  it  was  to  save  the  employe  the  m- 
conventence  of  getting  his  feet  wet  that  he  was  permitted  to  exoiange  his 
shoes.  When  he  went  to  the  saloon,  and  was  going  from  it  to  the  post 
office,  it  was  for  his  own  purposes,  and  he  was  not  then  acting  withm 
his  emplojmient.  Culhane  v.  Economical  Garage  Co.,  188  App.  IMv.  1,  176 
N.  I .  Stipp.  506. 

The  award  should  be  reversed,  and  the  claim  dismissed.    AH  concur. 


GRAFFE  et  al.  v.  ART  COLOR  PRINTING  CO.  ct  at. 

(Supreme  Court  of  New  York.     Appellate  Division,  Third  Department. 

May  5.  1920.) 

181  New  York  Supplement,  7(}(7, 

MASTER  AND  SERVANT— AWARD  OF  COMPENSATION  FOR 
DEATH  FROM  FALL  ON  OBSTRUCTED  FLOOR  HM-D  WAR- 
RANTED. 

Compensation  properly  awarded  for  death  of  employee  of  color  print- 
iag  establishment,  who  was  found,  on  concrete  floor,  with  fractured  skull, 
between  two  rolls  of  paper,  where  there  were  other  obstructions  avwr 
which  he  might  have  tripped,  in  an  odor  and  gas  impregnated  daik  room, 
hy  other  workmen  of  night  shift  returning  from  recess  for  lunch. 
(For  other  cases,  see  M»«*-r  i«.u  servant,  Dec  Dig.  I  405(4].) 


Appeal  from  State  Industrial  Commission. 
▼o1.  VI— Comp.  «. 
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Proceeding  by  Anna  Graffe  and  her  minor  children  under  the  Work- 
men's Compensation  Act  (Consol.  Laws,  c.  61)  for  compensation  for 
death  of  her  husband,  Felix  Graffe,  the  employee,  opposed  by  the  Art 
Color  Printing  Company,  the  employer,  and  the  iCtna  Life  Insurance 
Company,  insurance  Carrier.  Compensation  was  awarded  by  the  Indus- 
trial Commission,  and  the  employer  and  insurance  carrier  appeal.  Af- 
iirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

James  B.  Henney,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (K  C.  Aiken,  of  Albany,  of  counsel),, 
for  respondents. 

Kiley,  J.  On  the  19th  of  November,  1917,  Felix  Graffe,  husband 
of  the  plaintiff,  was  working,  night  shift,  for  the  Art  Color  Printing 
Company  of  New  York  City.  The  men  shut  down  at  10  p.  m.  and 
went  out  to  lunch;  Graffe  went  with  them.  They  returned  at  about 
10:45  p.  m.,  and  they  saw  deceased  lying  on  his  back  between  two 
rolls  ,of  paper.  His  skull  was  fractured ;  the  floor  where  he  fell  was 
concrete;  he  was  taken  to  the  hospital,  and  died  in  a  few  hours.  The 
commission  awarded  his  widow  and  minor  children  compensation;  later 
it  reversed  the  award,  and  still  later,  by  divided  vote,  reversed  its  re- 
versal, and  reinstated   the  award. 

The  appellants  contend  that  there  is  no  evidence  of  an  accident  au- 
thorizing such  award,  and  cite  Matter  of  Collins  v.  Brooklyn  Gas  Co., 
171  App.  Div.  381,  156  N.  Y.  Supp.  957,  and  Matter  of  Hansen  v. 
Turner  Construction  Co.,  224  N.  Y.  331,  120  N.  E.  693,  as  decisive 
against  respondents.  In  171  App.  Div.  381,  156  X.  Y,  Supp.  957,  the 
deceased  was  assistant  foreman,  and  while  sweeping  the  paving  near 
the  works  he  fell,  and  later  died  in  the  hospital.  The  theory  of  claim- 
ant in  that  case  was  that  escaping  gas  caused  him  to  faint.  He  had 
said  to  a  fellow  employe  that  "a  weak  spell  must  have  come  to  him." 
The  evidence  showed  absence  of  any  effect  from  gas,  and  the  theory 
was  abandoned,  and  the  commission  found  the  decedent  stumbled  and 
fell,  and  thus  received  his  injury. 

There  was  no  evidence  of  any  obstruction.  The  Hansen  Case. 
224  N.  Y.  331,  120  N.  E.  693,  is  in  many  respects  like  this  case; 
but  in  that  case  there  was  total  absence  of  evidence  of  anything,  in 
the  nature  of  obstruction,  of  pillars  or  posts,  near  him,  that  should 
cause  him  to  fall.  In  the  present  case  several  facts,  connected  with 
the  employment,  of  conditions  that  might  have  caused  Graffe  to  fall 
and  .fracture  his  skull,  appear:  The  concrete  floor,  grease  upon  the 
floor  about  the  press  at  which  he  worked,  rolls  of  paper  three  feet 
in  diameter  lying  lengthwise  on  the  concrete,  with  metal  bar  extending 
12  to  14  inches  out  of  either  end,  over  which  he  could  trip:  absence 
of  light,  except  one  light  30  feet  away,  dark  around  the  press  where 
he  worked  and  was  found ;  the  presence  of  noxious,  enervating,  and 
pernicious  odor  and  gases:  and  close  and  tepid  atmosphere,  kept  so 
continuously  and  purposely  on  account  of  the  effect  fresh  air  or  mov- 
ing draughts  had  upon  the  colors  that  were  being  stamped  upon  the 
paper — all  of  which  was  connected  with  the  employment  and  busi- 
ness, and  which  the  evidence  shows  might  have  been  ♦he  cau^e  of 
Ac  fall  of  the  decedent.  We  think  the  decision  in  Shludzinski  v. 
Standard  Oil  Co.,  176  App.  Div.  %1 .  162  \.  Y.  Supp.  225,  sustains  the 
award  of  the  Commission  in   the  case  at  bar. 

The  award  should  be  affirmed.     All  concur. 
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INTINI  ET  ux.  V.  STITTVILLE  CANNING  CO.  et  al. 

(Supreme  Court  of  New  York,  Appellate  EHvision,  Third  Department. 

March  11,  1920.) 

181  New  York  Supplement,  890. 

MASTER  AND  SERVANT— FATHER  AND  MOTHER  NOT  BOTH 
ENTITLED  TO  COMPENSATION  FOR  DEATH. 
The  father  and  mother  of  a  deceased  employee  held  not  both  entitled 

to  compensation  for  his  death  as  dependents. 

(For  ot?her  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Pietro  Intini  and  wife,  by  the  Royal  Italian  Consul, 
for  compensation  under  the  Workmen's  Compensation  Act  (Consol. 
Laws,  c.  67)  for  the  death  of  theif  son,  Nicolo  Intini,  opposed  by  the 
Stittville  Canning  Company,  employer,  and  the  Utica  Mutual  Insurance 
Company,  insurer.  Compensation  was  awarded,  and  defendants  appeal. 
Affirmed  in  part,  and  reversed  in  part. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Hart,  Stevenson,  Walton  &  Senior,  of  Utica,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen,  (E.  C.  Aiken,  of  Albany,  and  Bern- 
ard L.  Shientag,  of  New  York  City,  of  counsel),  for  State  Industrial 
Commission. 

Kiley,  J.  In  this  case  the  award  was  made  to  the  father  and 
mother,  as  dependents  of  the  deceased,  ^,885  each,  weekly.  In  the 
Matter  of  Sharpeletzos  v.  Counes  &  Raptis  Corporation  (recently  de- 
cided in  the  Court  of  Appeals)  228  N.  Y.  46.  126  N.  E.  268,  such 
award  is  disapproved — viz.  cannot  be  made  to  both.  Under  the  au- 
thority of  that  case,  the  award  to  the  father,  Pietro  Intini,  of  $2,885 
weekly,  should  be  affirmed,  and  the  award  to  the  mother  reversed,  and 
the  claim  as  to  her  dismissed.     All  concur. 


MINERLY  v.  KINGSBURY  CONST.  CO.  et  al. 

(New   York   Supreme   Court,   Appellate   Division,     Third     Department. 

May  5.  1920..) 

181  New  York  Supplement  901. 

1.  MASTER  AND  SERVANT— CAUSE  OF  DEATH  CANNOT  BE 
PRESUMED    UNDER    COMPENSATION    LAW. 
In  a  proceeding  under  Workmen's  Compensation     Law  to     obtain 

compensation  for  the  death  of  servant,  the  cause  of  accident  cannot  be 

presumed,  but  must  be  established. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 
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2.  MASTER  AND  SERVANT— DEATH  BY  DROWNING  DID  NOT 
"ARISE  OUT  OF  EMPLOYMENT,"  UNDER  COMPENSATION 
LAW. 

In  a  prpceeding  under  the  Workmen's  Compensation  Law  to  obtain 
CMBfrnififttiom  for  die  death  of  a  servant,  heid,  that  servant,  subject  to 
fits,  who  was  drowned  in  5  feet  of  water,  did  not  meet  his  death  in  an 
accident  arising:  out  of  the  emplc^ment;  the  only  reasonable  inference  being 
that  he  was  overcome  by  an  attack  of  his  constitutional  malady. 
(Fpr  other  cases,  see  Master  ?nd  Servant,  Dec.  Dig.  §  373.) 
(For  other  iciiuiuo^s,  see  Words  i^d  Phrases^  Fir^t  $^4  Second 
Series,  Course  of  Employment) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Charlotte  Minerly  tinder  the  Workmen's  Compensation 
Law  to  recover  compensation  for  the  death  of  Henry  Minerly,  opposed 
by  the  Kingsbury  Constructioa  Coirnpany,  employer,  and  ilie  Travelers* 
I«3Vranfe  Company,  insurance  carrier.  There  was  an  award  of  conpen- 
s^jt^ip^,  2^id  ^he  employer  and  iQSMrance  earner  appeal.  Award  reversed, 
and  d^if?  dismissed. 

Arffued  before  John  M.  iGellogg*  P.  J»  9nd  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood  and  William 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appeUants. 

Charles  D.  Newton,  Atty.  Gtn  .(E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.  The  question  in  this  case  is  whether  the  accident 
arose  out  of  the  employment.  The  deceased  employe  was  engaged 
with  others  in  leveling  a  pile  of  stones  which  had  been  thrown  up  near 
a  river  bank  by  a  dredge  at  Mechanicville,  N.  Y.  While  so  working, 
he  was  stricken  with  a  fit,  to  which  malady  he  was  subject.  He  came 
out  of  the  fit  and  resumed  his  usual  work.  A  short  time  thereafter  he 
proceeded  up  the  river  bank  for  a  purpose  incidental  to  his  employ- 
ment. Not  returning,  his  fellow  employes  instituted  a  search  for  him, 
and  discovered  his  dead  body  in  the  river  in  a  depth  of  5  feet  of  water. 
His  death  was  caused  by  drowning.  No  feature  or  incident  of  his 
work  required  him  to  enter  the  water  at  that  place.  His  body,  when 
found,  was  "all  curled  up"  in  about  the  same  condition  as  it  was  when 
he  had  the  fit  shortly  before,  at  which  time  he  was  also  described  as 
"lying  all  curled  up."  The  place  of  his  death  was  100  or  150  feet  from 
where  his  fellow  employes  were  engaged  in  their  work.  On  these  facts 
the  commission  by  a  closely  divided  vote  has  found  that  the  accident 
arose  out  of  the  employment. 

[1,  2]  The  cause  of  the  accident  cannot  be  presumed,  but  must  be 
esUblished.  MaUer  of  Eldrvdge  v.  Endicott,  Johnson  k  Co..  228  N. 
Y.  21.  126  N.  R  254:  Matter  of  Collins  v.  Brooklyn  Union  Gas  Co., 
171  App.  Div.  381.  156  N.  Y.  Supp.  9S7:  Matter  of  White  v.  Ameri- 
can Society  for  Prevention  of  Cruelty  to  Animals;  191  App.  Div  6. 
180  N.  Y.  Supp.  867;  Matter  of  Nestor  v.  Pahst  Brewing  Co..  191 
App.   Div.   312.   181    N.   Y.   Supp.   477:    Matter   of   WoodruflF   v.    R.   H. 

Howes  Construction  Co..  228  N.  Y.  276.  127  N.  E.  .     Even  if  the 

presumption  of  section  21  ef  the  Workmen's  Compensation  L'»w  (Con- 
sol.  Laws.  c.  67)  should  apply,  the  circumstances  surroundinjr  the  acci- 
dent would  seem  to  constitute  'strbstantial  evidence"  sufficient  to  over- 
come the  presumption.  It  seems  unreasonable  to  infer  that  a  well  and 
able-bodied  man  could  have  drowned  under  the  circumstances  here 
existing. 
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At  stated  sri)«>^e,  thefe  Was  no  occasron  for  the  deceased  to  enter  the 
water.  It  is  not  suggested  that  there  was  a  dotk  or  embankrtient,  from 
which  he  could  have  fallen  into  water  of  any  considerable  depth.  An 
ordinary  man  would  not  be  sobmergtd  i»  water  5  feet  deep,  att<d  would 
^ptriano^  no  cUfficukt  in  reaehiiig  the  shore,  oftly  a  few  feet  distant. 
No  outcry  or  alarm  was  heard  by  the  feHbw  workman  of  the  deceased, 
who  were  within  easy  hailing  distance.  The  only  reasonable  inference 
is  that  he  was  overcome  by  another  attack  of  his  constitvitiotKil  malady, 
and  bec^ose  thereof  fell  from  the  river  bank  into  the  water.  This 
titeofy  harmonizes  with  alT  the  evidence  in  the  case,  and  is  the  oa^r 
reasdnaBle  exptanation  of  the  accident.  The  case  is  simHiar  in  this  re- 
spect to  Matter  of  Hansen  v.  Turner  Construction  Co.v  224  N.  Y. 
^I.  120  N.  E.  695.  If  there  were  other  circumstances  beiring^  favor- 
ably on  the  claim,  it  was  incumbent  on  the  claimant  to  prave  them.  On 
the  evidence  produced,  the  accident  did  not  arise  "out  of  the  employ- 
ment. 

The  award  shoitid  be  reversed,  and  the  claim  dismissed.     AN  c^ncuf 


NESTOR  V.  PABST  BREWING  CO.  et  al. 

(Si^eme  Court  of  New  York,  Appellate  Division,  Third  De^rtment. 

March  11.  1920.) 

181  New  York  Supplement  477. 

3.  MASTER  AND  SERVANT— AWARD  UNDER  COMPENSATION 

ACT  MUST     REST  ON  LEGAL    FOUNDATION,  NOT  PRE^ 

SUMPTION. 

A  finding  of  the  Industrial  Commission  in  favor  of  claimant,  tmder 
the  Workmen's  Compeneaton  Act,  as  to  the  cafttsc  of  an'  injury  to  a 
workman,  ttmdt  rest^  on  legal  foundation,  and  not  on  presuthpddn. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[l].) 

4.  MASTER  AND  SERVANT— FINDING  THAT     DEATH     WAS 

CAUSED  BY  DISEASE  INCREASED  BY  ACCIDENT  WITHIN 

COMPENSATION  ACT  HELD  NOT  WARRANTED. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  a  finding 
of  the  Iiidustrial  Commission  that  a  deceased  employee,  who  never  re- 
sumed work  after  an  injury  and  died  after  a  fall  in  the  street,  died  as 
a  result  of  valvular  h^art  disease,  which  condition  was  aggravated  by 
previous  inj.Uty,   held  not  warranted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405-14].) 

John  M.  KeHogg,  P.  J,,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  tile  matter  of  the  claim  of  Delia  Nestor,  under  the  Workmen's 
Conq^eiMbt^n'  Act,  for  he-  dearth  of  Andrew  Nestor,  against  the  ?aftst 
Brewing  (^mpany,  employer,  and  the  Standard  Accident  rnsuranctf  Com- 
pany; in^rance  carrier.  Fr6m  an  award  of  the  TnduStrial  Commission 
for  claimant,  tiie  employer  and'  insurance  carrier  appeal.  Award  re- 
vcfS<*d,  atnd'  Ttt^tttt   remitted  to   Commission. 
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Argued  before  John  M.  Kcllogg,P.  J.,  and  Woodward,  Cochrane, 
Henry  T.   Kellogg,   and   Kiley,   JJ. 

Ncilc  F.  Towner,  of  Albany,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  E.  C.  Aiken,  Deputy  Atty.  Gen., 
for    State    Industrial    Commission. 

Cochrane,  J.  The  question  in  this  case  is  whether  any  causal 
relation  between  the  injury  and  death  of  the  deceased  has  been  estab- 
lished. On  June  1,  1918,  Andrew  Nestor,  the  husband  of  the  claim- 
ant, sustained  injuries  consisting  of  a  dislocated  shoulder  and  con- 
tusions. The  dislocation  was  immediately  reduced,  and  he  remained 
under  the  care  and  treatment  of  a  physician  until  July  5,  1918.  He 
never  resumed  work.  On  July  21,  1918,  he  fell  in  the  street  and  was 
assisted  to  his  home,  where  he  died  the  same  day,  without  medical  at- 
tendance. The  death  certificate  filed  in  the  department  of  health  of 
the  City  of  New  York  recited  that  **the  chief  and  determining  cause 
of  his  death  was  chronic  cardiac  valvular  disease."  The  finding  of  the 
commission,  connecting  the   death   with   the  accident,   is  as    follows: 

"The  cause  of  death  is  given  as  'chronic  cardiac  valvular  disease.* 
The  injuries  sustained  on  June  1,  1918,  so  aggravated  a  previously  exist- 
ing heart  lesion  as  to  bring  about  decompensation  and  an  acute  con- 
dition which  resulted  in  the  death  of  Andrew  Nestor  on  July  21,  1918." 

[1-4]  There  is  absolutely  no  evidence  that  the  deceased  had  a  heart 
lesion  at  the  time  of  the  accident.  There  is  no  evidence  that  the  cause 
of  death  was  heart  disease,  unless  it  be  the  death  certificate.  It  is 
stated  that  this  constituted  some  evidence  of  such  fact;  but,  if  so, 
it  was  only  presumptive  evidence  of  the  facts  therein  stated.  And  a 
presumption  disappears  in  the  presence  of  substantial  evidence  to  the 
contrary.  Rose  v.  Balfe,  223  N.  Y.  486.  119  X.  E.  842,  Ann.  Cas. 
1918D,  238;  Potts  v.  Pardee.  220  N.  Y.  431.  116  N4  E.  78:  Fallon  v. 
Swackhamer,  226  N.  Y.  447,  123  N.  E.  i:Sl,  The  only  physician  called 
as  a  witness  was  'Dr.  Smith,  who  treated  the  deceased  from  June  3, 
1918,  until  July  5,  1918,  always  at  his  office,  where  the  deceased  went 
to  receive  such  treatment.  He  examined  his  heart  twice  during  that 
time  and  found  no  difficulty  therewith.  On  the  latter  date  he  dis- 
charged the  patient.  When  he  discharged  him,  he  did  not  think  the 
deceased  had  any  condition  which  would  cause  death  in  a  short  time. 
When  the  death  certificate  was  called  to  the  attention  of  the  physician, 
he  testified  that  he  did  not  think  the  injury  had  anything  to  do  with 
his  death.     He   further  testified: 

"I  don't  think  he  died  with  the  cause  of  death  as  written  on  that 
death  certificate.  I  don't  think  that  is  the  real  cause  of  death.  ♦  *  ♦ 
There  is  nothing  in  this  injury,  as  far  as  I  could  see,  that  could  have 
anything  to  do*  with  it." 

The  widow  of  deceased  testified  that  he  never  had  heart  trouble  or 
was  sick  before  the  injury.  It  appears  that  the  person  who  signed  the 
death  certificate  had  never  seen  the  deceased  during  life.  He  was  not 
present  at  death,  nor  for  three  hours  thereaftr.  No  physician  saw 
him  within  16  days  of  his  dath.  No  autopsy  was  performed  after 
death.  Nor  do  the  circumstances,  reasons,  or  facts  appear  on  which 
was  based  the  statement  that  the  cause  of  death  was  cardiac  valvular 
disease.  And,  furthermore,  the  certificate  bears  on  its  face  a  notice 
that— 

"The  department  of  health  of  the  City  of  New  York  does  not  certify 
to  the  truth  of  the  statement  made  thereon,  as  no  inquiry  as  to  the 
facts  has  been  provided   for  by  law.** 

The  certificate,  being  at  most  presumptive  evidence  only,  is  entirely 
destroyed  by  the  testimony  of  Dr.  Smith  and  the  circumstances  under 
which  it  was  made.     The  finding  above  set  forth,  in  order  to  sustain 
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the  award,  must  rest  on  a  legal  foundation.  It  cannot  be  presumed, 
but  must  be  proved.  Matter  of  Belcher  v.  Carthage  Machine  Co.,  224 
N.  Y.  326,  120  N.  E.  735;  Matter  of  Carroll  v.  Knickerbocker  Ice 
Co.,  218  N.  Y.  435.  113  N.  E.  507;  Ann.  Cas.  1918B,  540;  Matter  of 
Eldridge  v  Endicott,  Johnson  &  Co.,  228  N.  Y.  21,  126  N.  E.  254. 
The  error  of  the  commission  consists  in  basing  its  conclusion  solely 
on  the  unsupported  and  uncorroborated  death  certificate,  which  certificate, 
constituting  only  presiunptive  evidence,  was  conclusively  overcome  by.  the 
other  evidence  in  the  case,  under  the  authorities  cited. 

The  chief  medical  examiner  of  the  commission  rendered  an  opinion, 
but  it  does  not  supply  the  deficiency,  first,  because  his  opinion  was  not 
given  as  evidence,  with  any  opportunity  for  cross-examination,  but  was 
furnished  to  the  commission  outside  of  the  hearing;  and,  second,  be- 
cause his  opinion  assumes  the  cause  of  death  as  stated  in  the  death 
certificate,  and  is  based  thereon.  The  commission  accepted  this  opin- 
ion and  made  its  findings  accordingly.  The  commission  and  its  chief 
medical   examiner  both    fell   mto  the   same  error. 

If  the  commission  had  disregarded  the  death  certificate,  and  had 
merely  found  that  death  resulted  from  the  accident,  basing  such  find- 
ing on  the  fact  that  the  deceased  was  in  good  health  at  the  time  of 
the  accident,  and  was  in  poor  health  from  that  time  until  the  time 
of  his  death,  a  different  question  would  be  presented.  The  difficulty 
is  that  the  commission  has  not  adopted  that  theory,  but,  on  the  con- 
trary, has  found  as  a  fact  inconsistent  therewith  that  he  was  not  in 
good  health  at  the  time  of  the  accident. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the 
commission. 

Woodward,  Henry  T.  Kellogg,  and  Kiley,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  I  fear  we  are  overlooking 
sections  20  and  68  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67).  The  former  provides,  in  substance,  that  the  decision  of 
the  commission  shall  be  final  as  to  all  questions  of  fact;  the  latter  that 
the  commission  is  nof  bound  by  common-law  or  statutory  rules  of  evi- 
dence, or  by  technical  or  formal  rules  of  procedure,  except  as  provided 
in  that  law,  "but  may  make  such  investigation  or  inquiry  or  conduct 
such  hearing  in  such  a  manner  as  to  ascertain  the  substantial  rights 
of  the  parties." 

We  cannot  say  that  the  certificate  of  death  is  entirely  hearsay  evi- 
dence. It  is  a  certificate  required  by  law  (Public  Health  Law  (Consgl. 
Laws,  c.  45]  §§  373,  377,  394.  and  Greater  New  York  Charter  [Laws 
1901,  c.  466]  §§  1179,  1203,  1238.  1570  et.  seq.),  and  is  evidence  even 
in  an  ordinary  action  (Code  Civ.  Proc.  §  922).  We  are  not  acting  up- 
on a  mere  presumption  created  by  the  statute,  which  may  disappear 
when  evidence  to  the  contrary  is  produced,  but  upon  a  certificate  of 
death,  made  and  filed  according  to  law,  and  which  is  legal  evidence 
in  all  courts.  Since  the  origin  of  the  Workmen's  Compensation  Law 
such  certificates  have  always  been  given  probative  force  by  the  com- 
mission. If  the  company's  physician,  by  paid  testimony  which  the 
commission  does  not  credit,  can  absolutely  annihilate  the  death  certifi- 
cate which  the  commission  believes  to  be  true,  it  is  a  startling  proposi- 
tion. The  commission,  when  the  case  is  closed,  may  consider  all  the 
evidence,  and  is  to  weigh  the  evidence,  and  any  evidence  legally  received 
may  be  given  such  force  and  effect  as  it  deserves,  especially  since 
this  law  provides  that  the  commission's  findings  of  fact  are  final. 
.We  cannot  repeal  any  part  of  the  statute,  but  must  enforce  every  part 
of  it  according  to  hs  real  spirit. 

The  certificate  was  complete  in  itself  and  was  properly  certified. 
After  the  assistant  registrar  of  records  certified  the  certificate  to  be  a 
troe  copy  of  the  one  on  file,  there  was  printed  upon  the  blank  below 
his  signature  a  statement  that  the  department  of  health   does  not  cer- 
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Uiy  U>  the  tnitk  of  the  statcuaenls  ma^  in  the  death  eertilkate,  as 
ua  inquiry  at.  la  the  iaais  b«d  been  ppovi<ted  for  by^  faw.  Thb  means 
tkat  it  waa  the  certificate  of  the  p^skians  makingr  it,  and  that  the 
hoar4  ksell  was.  nstt  re^KUisihtr  for  the  facts  certified.  That  note  did 
Bo4  belittle  in  any  wa^  the  f-orce  which  the  statute  gave  to  the  death 
ctctificaie. 

The  questian  before  the  commission  was  not  whether  the  death 
was-  th»  lesnk  of  a  ohponic  eardiac  vaWutar  dtsease,  bat  wa&  whether 
death  was  the  result  ol  the  injttry  sustained.  The  facts  are  very 
SMipk;  The  ea^ye  was  leading  ijiree  horses  from  the  stable^  one 
*^t  wild*"  aMid  they  pushed  him  down  and  trampted  upon  him,  tnjtnr^ 
iag  ham  severely  in  several  places,  dislocating-  his  shoulder,  fractttrinfl: 
his  ami>  and  iajuring  him  about  the  chest,  leaving  a  black  mark  thereon 
abowt  the  size  of  a  small  plate,  indicating  that  a  horse  had  jumped  upon  . 
il.  There  wese  several  other  black  marks  upon  his  body  and  upon 
one  arm  the  mark  of  a  horse's  shoe  was  apparent.  He  had  worked 
continuousb^  up  to  that  time,  a^d  was  apparently  in  good  heatth. 
After  the  injury  he  wa»  unable  to  do  anything,  suffering  pain  aH  the 
while,  especially  ia  the  chest,  and  coniplaining  that  he  was  inKired  inter- 
nalfy  and  wanting  a»  X-r^  taken,  so  that  he  could  see  what  was  the 
matter  inside  his  chests  Th^  company's  physician,  who  exmnined  him 
shortly  after  the  injury,  swears  that  he  found  no  trouble  with  the  heart, 
and  he  thinks  the  death  certificate  does  not  properly  state  the  cause 
of  death.  Me  is  unable,  however,  to  give  any  cause  hnnself.  The 
widow  testified  that  the  doctor  made  no  examination  of  the  chest  or 
heart,  but  simply  came  in  and  looked  at  the  patient  and  toid  him  he 
would  be  all  right  in  a  few  days,  giving  him  no  medicine.  He  ap^ 
parently  was  there  as  a  witness  for  the  insurer,  and  not  a^  a-  doctor 
for  the  patient.  Dr.  Smith's  evidence  is  discredited  by  the  death  certifi- 
cate, the  testimony  of  the  widow,  and  by  the  death  under  ciiccum- 
stwices  which  seem  to  show  that  the  death  certificate  was  right  and  the 
dtoctov  wrong.  It  is  difficult  tO'  see  how  the  commission  could  hafve 
found  otherwise  than  that  the  death  resumed  ft-om  the  injury.  Bnt 
we'  are  not  interested  in  that  question ;  the  sole  q«estk>i»  before  us  is : 
Was  there  some  evidence  which  tends  to  sustain*  the  award?'  M  so, 
it  is  conclusive. 

The  commission,  in  its  findings,  refers  to  the  cause  ol  death  as>  stated 
in  the  certificate;  but  its  conclusion  is  that  the  injuries  sustained  "M» 
aggravated  a  previously  existing  heart  lesion  as  to  brinff  about  de- 
composition and  an  acute  condition,  winch  resulted  in  the  dMhi" 
The  fact  that  he  was  in  apparent  good  health  prior  to.  the  injury,  aid 
that  the  wife  knew  of  no  heart  trouble,  is  not  of  muck  signilican6e. 
I  favor  an  affirmance. 


BIOSKIE  V.  AykSTERDAM  YARN  CO.  et  al. 

(New  York  Supceme  Court,  Apfikellaie    Division,     Thttd  Defartment. 

May  5,.  lOea) 

181  New  York  Supplement  891. 

MASTER  AND  SERVANT— INDUSTRIAL  COMMISSIQN  ERRKD 
m,  mvmiNG  WEEKLY  WAGE.  BY  5^    TQ    DETERMIMl 
DAILY  WAGE. 
In:  atwiardsng  compensaAton  ta  inj^Md  empiogFiee,  who»  worked^  ia  wif^ 

of  54^  hours,  ivx  lO^hour  days,  and  1'  4tht]iir  <hqF  (Satttrday),  Indtostriid 
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ConmtiBion  trred  ia  detcrmiDig  that  employte  worked  oBly  5yi  day»  a 
wt9k,  and  that  hid  weddy  wages  most  be  detentiiaed  by  dltid>mg  wage 
by  5^  to  fiod  daily  wa^e,  and  theii  by  multiplying  such  average  dtt% 
wage  by  300  to  fmd  animal  earnings,  and  then  by  divftlmg  suclr  sum 
by  52,  aad  awarc&ig  compensation  on  basis  of  average  weeldy  wage  so 
(tetennined.  Employee  worked  some  part  of  6  days,  and  what  he  could 
jctWtfM^  earn  in  that  time  was  hts  weekly  wage. 

(For  other  cases,  see  Ma«ter  and  Servant,  Dec.  Dig.  §  3S5[lf.) 

Appeal  from  State  Industrial  Commisston, 

Ibt  the  matter  of  the  c!aim  of  Alec  Rosfcie;  the  employee,  for  com- 
pensation under  the  Workmen's  Compensation  Law,  opposed  by  the 
Amsterdam  Yan»  Company,  the  employer,  and  the  American  MfUlual 
Liability  Insurance  Company,  insurance  carrier.  Compensation  waa  award- 
ed by  the  State  Industrial  Commission,  and  the  employer  and  insuraAse 
earner  appeal.  Award  reversed,  and  matter  remitted  to  the  Industrial 
Caomnssiott:  to  adjust  compensation. 

Argued  before  John  M.  Kellogg,  P.  J.,  and'  Woodwanf,  Codirane, 
Henry  T.  Kellofeg,  and  Kiley,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  api>ellants. 
Charles  D.   Newton,  Atty  Gen.    (E.  C  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

Woodward,  J.  The  claimant  has  been  awarded  |I5.08  per  week 
for  a  period  of  244  weeks  for  the  loss  of  a  hand.  There  is  no  question 
as  to  the  injury,  or  the  liability  of  the  employer  and  the  insurance 
carrier,  and  the  only  question  presented  is  the  rule  governing  the  de- 
termination  of   the    weekly   wafl^^  ai   the.  claimant. 

It  appears  from  the  record  that,  with  a  basic  week  of  54  hours,  the 
employes  of  the  Amsterdam  Yarn  Mills  have  worked  10  hours  per  day 
for  5  days,  and  4  hours  on  Saturdays,  and  these  were  the  hours  of  the 
claimant.  The  claimant  had  been  at  work  only  3  weeks  at  the  time 
of  the  accident,  and  it  became  necessary  to  resort  to  the  rule  laid 
dawn,  in  subdivision  2  of  section  14  oi  the  Workmen's  Compensation 
Law  (Consol  Laws,  c.  67),  and  the  schedule  of  wages  of  a  fellow  em- 
ploye, one  Charles  Morrell,  was  filed  with  the  commission,  showing 
his  wages  for  a  period  o^  45  week*,  amounting  to  $969.31.  This  was 
at  the  rate  of  $21.54  per  week,  and  it  is  conceded  that  these  earnings 
fairiy  represented  those  ot  similar  employes  with  the-  claimant.  The 
comnrission^  starting  with  this  average  weekly  wage  of  $2t.54,  divided 
it,  not  by  the  6  working  days  of  the  week,  but  by  Sl^  days,  making 
the-  average  daily  wages  $3.92,  and  theuv  by  multiplying  this  average 
daily  wage  by  300^  it  arrives  at  a  total  of  $1,176  as  the  annual  earnings 
of  the  claimant.  Dividing  this  sum.  by  the  52  weeks  of  the  year  the 
average  weekly  wage,  which  started  at  $21.54,  has  been  increased  to 
$22.61,  and  the  commission  has  fixed  the  compensation  at  two-thirds  of 
this  sum,  or  $15.0B  per  week,  while,  if  the  original  division  had  been 
made  by  the  6  days  of  the  week,  the  result  would  have  been'  an  award 
of  $13i^  or  a  total  diffepenoe  of  $309.88  for  the  term  oi  2^  weeks. 

It  <ft>es  not  appear  from  the  record  that  Charles  MorrclV  worked 
amy  oAcr  or  dWfercnt  hows  than  the-  clfewmant.  Presumptively  he  worked 
W  hours  per  day  for  5  da3rs  and  then  4  hours  on  Satunhys,  the  same 
as  ttte  daintant.  There  does  not  appear  to-  have  been  any  calculation 
on  the  basis  of  5^  days  in  fixing  his  weekly  wages;  but  when  it  came 
to  the  claimant  the  commission  set  up  a  new  rule,  and  determined  that 
he-  onlar  wAiike^  5^  da^rs  a.  week,  and  that  his  daily  wages  must  be 
determined   on   this  basas.     This   is  obvciously  an.  erroneous  rule.     The 
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week  which  employes  were  called  upon  to  work  consisted  by  usage  of 
five  10-hour  days  and  one  4-hour  day.  In  other  words,  the  day's  labor 
consisted  of  9  hours'  application,  or  54  hours  for  the  week,  while  the 
usage  of  this  particular  mill — ^brought  about  principally  by  the  employes 
themselves  in  conjunction  with  others — was  to  divide  the  time  as  s£t 
forth.  But  the  contract  of  employment  was  for  a  week  of  54  hours, 
and  the  manner  in  which  this  was  accomplished  did  not  operate  to  limit 
the  employment  to  55^  days.  As  said  by  the  United  States  Supreme 
Court  (Renner  v.  Bank  of  Columbia,  9  Wheat.  581,  585,  6  L.  Ed.  166)  : 
"The  common  law  knows  of  no  fractions  of  a  day ;  custom,  however, 
and  that  introduced,  too,  principally  by  banks,  has  limited  the  day  to  a 
few  hours  of  business." 

And  this  custom  enters  into  the  contract.  The  question  before  the 
commission  was,  not  how  the  employes  divided  up  the  week,  but  what 
was  the  earning  capacity  of  the  claimant  per  week.  He  worked  some 
part  of  6  days,  and  what  he  could  earn  in  that  time  was  the  weekly 
wages  of  the  employment.  **The  award  should  not  exceed  two- thirds 
of  the  earning  capacity."  Matter  of  Littler  v.  Fuller  Co.,  223  N.  Y. 
369,  372,  119  N,  E.  555,  The  true  test,  say  the  court  in  the  case 
cited,  is: 

"What  were  the  average  weekly  earnings,  regard  being  had  to  the 
known  and  recognized  incidents  of  the  employment,  including  the  ele- 
ment of  discontinuousness?" 

The  award  should  be  reversed,  and  the  matter  sent  back  to  the  State 
Industrial  Commission,  to  adjust  the  compensation  upon  the  basis  of 
the  weekly  earnings  of  the  claimant  or  his  representative  employe. 

All  concur. 


VAUGHN  v.  BARNET  LEATHER  CO.  et  al. 
(New   York   Supreme   Court,   Appellate     Division,     Third   Department. 

May  5,  1920.) 

181  New  York  Supplement  721 

MASTER   AND    SERVANT— FINDING  OF   AVERAGE   WEEKLY 
WAGE  OF  COMPENSATION  CLAIMANT  UNWARRANTED. 
In   a   proceeding,   under   the    Workmen's   Compensation   Act,   by   a 

rolling  machine  operator,  evidence  Md  insruffident  to  sustain  a  finding 

that  claimant  made  an  average  weekly     wage  of  $28.84;   it  appearing 

that  her  regular  wages  were  $2.50  per  day. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

Appeal   from   State   Industrial   Commission. 

Proceedings  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Ella  Vaughn,  opposed  by  the  Barnet  Leather  Company,  employer, 
and  the  Utica  Mututal  Insurance  Company,  insurance  carrier.  Claimant 
obtained  an  award  from  the  State  Industrial  Commission,  and  employer 
and  insurance  carrier  appeal.  Reversed  and  remitted  to  State  Industrial 
Commission. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 
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Hart,  Stevenson,  Walton  &  Senior,  of  Utica  (A.  G.  Senior,  of  New 
York  City,  of  cofunsel),   for  appellants. 

Bronner  &  Ward,  of  Little  Falls  (J.  C.  Bronner,  of  Littte  Falls,  of 
counsel),    for    respondent 

Charles  D.  Newton,  Atty  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),   for   State   Industrial   Commission. 

Woodward,  J.  The  claimant  was  injured  while  at  work  on  a  roll- 
ing machine  in  the  Barnet  Leather  Company's  factory,  and  there  is 
no  question  as  to  the  character  of  the  injuries.  The  State  Industrial 
Commission  has  found  that  the  average  weekly  wages  of  Ella  Vaughn 
was  the  sum  of  $28.84,  and  the  award  is  of  $16.23  per  week  for  21 
weeks,  and  the  case  held  open  to  determine  later  the  full  extent  of 
the  injury.  The  insurance  carrier  and  the  employer,  on  this  appeal, 
contend  that  the  finding  that  the  average  weekly  wages  of  the  claimant 
was  $28.84  is  without  support  in  the  evidence,  and  we  agree  with  this 
contention. 

The  evidence  of  the  claimant  herself  is  that  she  was  receiving  at 
the  time  of  the  injury  $2.50  per  day,  and  this  is  corroborated  by  the 
pay  rolls  of  the  Barnet  Leather  Company.  It  appears  from  the  evi- 
dence that  on  the  13th  of  January,  1919,  there  was  a  strike  of  the 
male  employes  of  the  company;  that  the  men  who  were  operating  the 
machines,  such  as  the  claimant  was  operating  at  the  time  of  her  in- 
jury, were  being  paid  for  piece  work;  and  that  some  of  them  earned 
from  $23  to  $2/  per  week.  On  the  3()th  day  of  January  the  claimant 
was  called  from  a  room  where  she  was  earning  between  $10  and  $11 
per  week,  and  was  instructed  in  the  operation  of  the  rolling  machine. 
After  a  short  period  of  instruction  she  was  left  to  operate  the  machine 
alone,  and  received  the  injuries  for  which  the  allowance  is  made. 

Aside  from  some  vague  testimony  from  a  foreman,  that  so  far  as 
he  knew  it  had  been  the  custom  in  that  mill  to  put  men  at  piece  work 
after  a  few  weeks  of  experience,  there  was  no  evidence  to  show  that 
there  was  any  understanding  on  the  part  of  the  claimant  or  her  em- 
ployer that  the  wages  should  be  other  than  $2.50  per  day.  The  claim- 
ant did  say  that  there  was  one  woman  working  in  a  different  depart- 
ment, upon  a  different  machine,  who  was  getting  $33  per  week;  but 
the  name  of  the  woman  was  not  disclosed,  nor  was  there  anything  to 
indicate  that  this  was  the  customary  wages  of  employes  on  the  cla^s 
of  machines  on  which  the  claimant  was  at  work,  and  the  undisputed 
testimony  was  that  three  other  women,  employed  upon  these  machines, 
were  paid  not  to  exceed  $2.50  per  day.  The  claimant  was  concededly 
working  at  the  rate  of  $2.50  per  day:  she  had  not  had  sufficient  ex- 
perience to  be  put  on  piece  work,  even  under  the  practice  which  pre- 
vailed among  the  men  prior  to  the  strike,  and  there  is  absolutely  no 
evidence  in  the  case  from  which  the  figures  found  by  the  State  Indus- 
trial Commission  can  be  supported.  The  highest  figures  shown  by  the 
evidence  for  any  of  the  men  for  any  sustained  period  of  time  was 
$25.83  per  week,  and  the  undisputed  evidence  is  that  there  is  now  no 
piece  work  done  on  these  machines,  that  none  was  being  done  at  the 
time  of  the  accident,  and  that  the  wages  paid  to  the  women  operatives 
was  $2.50  per  day. 

So  far  as  we  can  discover  from  a  reading  of  the  testimony,  the 
finding  of  the  average  weekly  wages  of  the  claimant  is  purely  arbi- 
trary; there  is  no  evidence  to  sug»:est  or  support  the  sum  of  $28.84, 
and  the  case  should  be  sent  back  for  correction   in  this  regard. 

The  award  appealed  from  should  be  reversed,  and  the  matter  re- 
mitted to   the   State   Industrial   Commission.     All  concur. 
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RAUSCH  et  al.  v.  STANDARD  SHIPBUILDING  CORPORATION 

et  al. 

(New  York  Supreme  Court,  Trial  Ttrm-,  Kings  County.  A^riT  M^  1920.) 

181  New  York  Supplement  513. 

i  MASTER  AND  SERVANT— INJURY  WHILE  TRANSPORTED 
FROM  WORK  AT  GOVERNMENT'S  EXPENSE    NOT     ONE 
"ARISING  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 
Where  the  working  day  of  employees  in  a  shipyard,  whioh  could  onfy 
be  reached  by  boat,  began  and  closed  at  the  shipyard,  an  employee  kilM 
while  conveyed  in  a  boat  chartered  by  employer  at  the  order  an^  expense 
of  the  government,  after  having  completed  his  week's  work  and  receiving 
his  pay  therefor,  did  not  die  from  injuries  which  arode  "o«t  ol  and  in 
the  course  of  his  employment,"  within  the  Workmen's  Compensation  Act 
(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  37312].} 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Action  by  Annie  Rausch,  administratrix  of  Charles  Raosch,  deceaaed^ 
against  the  Standard  Shipbuilding  Corporation  and  the  Albany  &  Troy 
Steamboat  Company,  Limited.  Verdict  for  plaintiif  against  tbtt  first 
named  defendant,  and  against  plaintiff  as  to  the  second  named  defen- 
dant. The  first  named  defendant  moves  to  set  aside  verdict  against  k» 
and  for  a  dismissal  of  the  complaint;  and  plaintiff  moves  to*  set  atMk 
verdict  as  to  the  last  named  defendant,  and  for  a  new  trial.  Both  motioils 
denied. 

},  S.  Jones,  of  Brooklyn,  for  plaintiff. 

W.  L.  Kiefer,  of  New  York  City,  for  defendant  Standard  Ship- 
building  Corporation. 

M.  A.  Tiemey,  of  Troy,  for  defendant  Albany  &  Troy  Steanl«- 
boat   Co..   Limited. 

Van  Siclen,  J.  [1]  Plaintiff  has  a  verdict  in  her  favor  against 
the  Standard  Shipbuilding  Corporation,  and  against  her  as  to  the  de- 
fendant Albany  &  Troy  Steamboat  Company.  The  defendant  Standard 
Shipbuilding  (Corporations  moves  to  set  aside  said  verdict  against  it  and 
for  dismissal  of  the  complaint,  and  the  plaintiff  moves  to  set  aside 
the  verdict  as  to  the  other  defendant  Albany  &  Troy  Steamboat  Com- 
pany, Limited,  and  for  a  new  trial.  The  verdict  of  the  jury  was  ren- 
dered after  a  protracted  trial,  in  which  the  issues  raised  by  the  respec- 
tive parties  were  litigated  at  length.  Such  a  verdict  should  not  be 
disturbed  by  the  trial  court  unless  clearly  against  the  weight  of  evidence 
or  contrary  to  settled  law. 

Plaintiff,  as  administratrix,  seeks  to  recover  money  damages  for  the 
death  of  her  intestate  on  account  of  negligence  of  both  defendants; 
such  alleged  negligence  being  confined  to  the  repair  of  a  certain  steam 
pipe  connected  with  the  boiler  of  the  defendant  Albany  &  Troy  Steam- 
boat Company's  boat,  which  had  been  leased  to  or  chartered  by  the 
defendant  Standard  Shipbuilding  Corporation.  Upon  the  trial  the  plain- 
tiff proved  that  her  intestate  met  his  death  by  reason  of  the  blowing 
out  of  the  steam  pipe  in  question;  that  shortly  before  certain  repairs 
had  been  made  to  said  pipe  by  the  employes  of  the  defendant  Standard 
Shipbuilding  Corporation  at  the  request  and  for  and  under  the  direction 
of  the  Albany  &  Troy  Steamboat  Company;  that  the  same  had  been 
poorly,   negligently,   and   defectively   made;    and  that   said  boat   in    such 
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defective  and  dangerous  condition  was  used  by  the  defendants  as  afore- 
sfUd  to  tjransport  nlaintiff's  intestate  and  other  employes  of  the  defendant 
S^Ufldajrd  Shipbuilding  Corporation  to  and  from  Shooters  Island,  their 
place  of  enpioyment. 

The  repair  to  the  steam  pipe  referred  to  was  admitted  by  both  dc- 
fendatits,  hut  they  sharply  disputed  the  method  and  manner,  and  the 
ooftditMMi  both  before  and  after  the  said  repairs,  and  of  the  boiler 
and  a^rtenances^  as  well  as  the  responsibility  and  liability  for  the 
expk>8ion  or  blow-out  which  resulted  in  the  death  or  injury  to  several 
of  those  on  board.  As  between  the  two  defendants,  the  jury  has  found 
tiiat  the  Standard  Shipbuilding  Corporation,  the  employer  of  plaintiff's 
intestate,  the  charterer  of  the  boat,  and  whose  men  actually  made  the 
repairs,  alone  was  liable.  Plaintiff's  complaint  and  proof  of  negligence 
beiag  only  as  to  said  repair,  this  court  cannot  say  that  the  verdict  is 
clearly  against  the  weight  of  evidence,  and  therefore  must  not,  under 
the  authorities,  attempt  to  substitute  its  judgment  for  that  of  the  jury. 

The  motion  of  the  defendant  Standard  Shipbuilding  Corporaion  to 
set  aside  the  verdict  and  for  a  dismissal  of  the  complaint  raises  a 
more  serious  and  complicated  question.  Said  defendant  pleaded,  and 
throughout  the  trial  insisted,  that  any  claim  that  plaintiff  might  make 
against  it  was  under  and  pursuant  to  the  Workmen's  Compensation 
Act  (Censol.  Laws,  c.  67),  and  the  plaintiff  had  no  claim  against  it 
otherwise.  When  interrogated  by  the  court,  said  defendant's  coun- 
sel placed  in  the  record  the  concession  that  said  defendant  would  acknowl- 
edge the  validity  of  such  claim  under  said  act  if  applied  for  to  the 
proper  commission  or  authority.  Plaintiff's  counsel  insists  that,  at  the 
time  of  the  accident,  plaintiff's  intestate  -was  not  such  an  employe  or 
servant:  of  the  defendant  Standard  Shipbuilding  Corporation  within 
the  contemplation  or  covered  by  the  provisions  of  the  Workmen's  Com- 
pensation Act,  and  that  the  plaitniff  has  clearly  stated  and  proven  a 
cause  of  action  at  common  law  against  said  defendant.  The  solntion 
of  the  problem  will  be  found  in  the  answer  to  the  question : 

**Did  plaintiff's  intestate  come  to  his  death  from  injuries  received 
or  drowning  which  'arose  out  of  and  in  the  course  of  his  emplo3mient' ?" 

If  tlie  affirmative  holds,  plaintiff  is  relegated  exclusively  to  rdief 
under  said  act.  There  -is  little  dispute  as  to  the  main  facts.  Plaintiffs 
intestate  was  employed  by  the  defendant  Standard  Shipbuilding  Cor- 
poration at  its  yard  on  Shooters  Island,  access  to  which  was  by  boat 
only.  Prior  to  the  chartering  of  the  Julia  Safford,  there  were  some 
four  other  'boats  or  ferries  operating  between  this  island  and  New  Jersey, 
Staten  Island,  and  New  York  City,  for  the  transportation  of  workmen 
to  and  from  said  island,  and  after  some  of  the  men  had  made  complaint 
with  regard  to  the  inadequacy  of  said  transportation  to  the  Elmergency 
Fleet  Corporation  (the  said  defendant  Standard  Shipbuilding  Corporation 
being  engaged  in  building  ships  for  the  United  States  government),  the 
said  Standard  Shipbuilding  Corporation  was  directed  to  provide  additional 
transportation,  which  it  did  by  hiring  or  chartering  the  jfulia  Safford,  and 
for  which  it  was  reimbursed  by  the  government.  The  workmen  carried 
in  this  manner  paid  nothing  for  the  transportation  until  after  the  govern- 
ment work  ceased;  then  the  contract  or  arrangement  was  terminated. 
At  the  time  of  the  accident  in  question,  the  workmen's  day's  work  began 
and  closed  at  Shooters  Island,  and  not  at  the  time  they  embarked  or 
landed  at  the  mainland.  Plaintiff's  intestate  came  to  his  death  on  the 
return  trip  of  the  Julia  Safford  from  Shooters  Island  to  Brooklyn  on  the 
20th  day  (Saturday)  of  September,  1918,  after  the  completion  of  the 
week's   work  and   payment  therefor. 

Defendant  Standard  Shipbuilding  Corporation  contends  that  the 
status  of  an  employe,  when  injured  while  being  transported  to  and  from 
his  work,  has  been  definitely  fixed  and  finally  determined  by  the  Court 
of  Appeals.    Littler  v.  Fuller  Co.,  223  N.  Y.  369,  119  N.  E.  554.     An 
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examination  of  said  case  reveals  that  it  arose  out  of  an  application  by 
the  injured  employe  to  the  commission  for  compensation  by  his  employer 
under  and  as  provided  by  the  act  At  the  time  the  employe  in  that  case 
received  the  injury  complained  of,  he  was  being  conveyed  by  automobile 
from  his  place  of  work  in  the  country  to  the  railroad  station.  The  court 
found  that  the  conveyance  by  automobile  to  and  from  the  place  of  em- 
ployment— a  building  in  course  of  erection — was  included  in  the  contract 
of  employment,  and  was  necessary  in  order  to  secure  or  retain  the  serv- 
ices of  the  employe.  It  also  found,  by  inference,  that  the  employe's 
day's  work  began  when  he  entered  the  automobile  in  the  morning  and 
ended  when  he  left  it  in  the  afternoon  at  the  station,  and  that  his  pay 
was  measured  by  the  elapsed  time.  Such  being  the  case,  it  could  easily 
follow  that  the  commission  and  the  court  were  justified  in  finding  that  the 
place  of  injury  was  brought  within  the  scope  and  bounds  of  and  inci- 
dental to  the  employment,  and  within  the  control,  conveyance  furnished, 
and  precincts  of  the  employer,  and  therefore  covered  by  the  act.  How- 
ever, in  that  form  of  litigation,  between  employe  and  employer  and  the 
latter's  insurance  carrier,  there  has  been  a  pronounced  extension  of  the 
meaning  of  these  terms  so  far  as  contemplated  by  the  act.  The  de- 
cision (Littler  v.  Fuller  Co.,  supra)  closely  follows  the  English  and 
Massachusetts  cases  (Donovan's  Case,  217  Mass.  76,  104  N.  E.  431, 
Ann.  Cas.  191SC,  778)  See,  also,  De  Voe  v.  N.  Y.  State  Railway  Co. 
218  N.  Y.  318,  113  N.  E.  256.  L.  R.  A.  1917 A,  250;  Pierson  v.  Int. 
R.  T.  Co.,  184  App.  Div.  678,  172  N.  Y.  Supp.  492,  affirmed  227  N.  Y. 

114  memoranda,  126  N.  E.  ;   Bujmofsky  v.  Lehigh  Valley  Rd.  Co. 

(N.  Y.  Court  of  Appeals,  March  9,  1920)  126  N.  E.  714. 

[2]  In  the  instant  case,  however,  there  appear  facts  which  provoke 
a  different  situation,  and  naturally  the  question  presents  itself: 

"Would  the  said  Industrial  Commission  and  the  courts,  upon  the 
application  of  the  defendant  to  compel  the  plaintiff  to  accept  the  remedy 
provided  by  the  act  and  limit  her  to  the  same,  hold  that  the  death  of  plain- 
tiff's intestate  'arose  out  of  and  in  the  course  of  his  employment*?" 

Concededly  plaintiff's  intestate's  hours  of  work  had  expired,  his  work 
for  the  day  and  the  week  was  over,  and  he  had  received  his  pay  there- 
for; he  was  being  conveyed  in  a  boat  hired  or  chartered  by  the  defendant 
Standard  Shipbuilding  Corporation  from  the  co-defendant  Albany  &  Troy 
Steamboat  Company  at  the  order  or  direction  and  expense  of  the  gov- 
ernment and  not  of  the  Standard  Shipbuilding  Corporation,  and  which 
expense  in  no  wise  figured  in  the  pay  or  wages  of  the  plaintiffs  intestate. 
To  say  that  the  death  of  plaintiff's  intestate  arose  out  of  and  in  the  course 
of  his  employment,  and  within  the  precincts  of  his  then  or  theretofore 
employer,  the  Standard  Shipbuilding  Corporation,  seems  to  be  extending 
the  compass  of  the  act  to  even  a  greater  degree  than  in  any  case  cited 
or  which  has  come  to  the  notice  of  this  court.  Under  the  cricumstances, 
plaintiff  having  a  verdict,  the  burden  of  establishing  a  precedent  or 
making  new  law  should  be  upon  the  defeated  party. 

Plaintiff's  motion  to  set  aside  verdict  as  to  the  defendant  Albany 
&  Troy  Steamboat  Company,  denied,  with  exception  to  plaintiff;  de- 
fendant Standard  Shipbuilding  Corporation's  motion  to  set  aside  verdict 
denied,  with  exception ;  30  days'  stay,  and  60  days  to  make  and  serve 
case,  granted  to  the  party  or  parties  appealing. 
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BOYLE  V.  A.  C  CHENEY   PIANO  ACTION   CO. 

(New  York  Supreme  Court,  Trial  Term,  Rensselaer  County.  Feb.,  1920.) 

181   New  York  Supplement  668. 

MASTER  AND  SERVANT— COMPENSATION   LAW   DOES   NOT 
REQUIRE    TEGAL"   CONTRACT   OF  EMPLOYMENT. 
In  view  of  the  Workmen's  Compensation  Law,  which  by  section  11 
swept  away  all   common-law  actions,   and   established   a  new   and  sum- 
mary tribunal   for  the  recovery  of   damages  arising  out  of   injuries  to 
employees,  the  doctrine  that  relation  of  employer  and  employee  does  not 
exist,    unless   the   employment   is   a    "legal"    one,    violates   the   spirit   of 
the  statute  and  reads  into  it  a  provision  not  intended  by  the  Legislature. 
<For  other  cases,  see  Master  and  Servant,  Dec.  Dig,  §  361.) 

Action  by  Vincent  Boyle,  an  infant,  against  the  A.  C.  Cheney  Piano 
Action  Company.  Motion  for  judgment  on  the  pleadings  granted. 

W.  E.  Fitzsimmons,  of   Albany,   for  plaintiff. 

Ainsworth,  Carlsile,  Sullivan  &  Archibald,  of  Albany,  for  defendant. 

HowABD,  J.  No  formal  statement  having  been  dictated  to  the  stenog- 
rapher at  the  time  this  motion  was  granted,  this  brief,  rather  extempo- 
raneous, memorandum,  setting  forth  the  views  of  the  trial  court,  is 
handed  down. 

Section  11  of  the  Wprkmen's  Compensation  Law  (Consol.  Laws  c. 
67)  provides  that: 

"The  liability  of  an  employer  prescribed  by  the  last  preceding  section 
shall  be  exclusive  and  in  place  of  any  other  liability  whatsoever,  to  such 
employe,  *  ♦  *  to  recover  damages,  at  common  law  or  otherwise  on 
account  of  such  injury." 

Ever  since  the  enactment  of  the  Workmen's  Compensation  Law  this 
provision  has  been  supposed  by  everybody — lawyers,  judges  and  laymen — 
to  be  a  complete  protection  to  the  employer  against  common-law  actions. 
The  Appellate  Division  in  this  department  has  twice  so  held.  Kenny 
V.  Union  Railway  Co.,  166  App  Div.  497,  152  N.  Y.  Supp.  117;  Ide  v. 
Paul  &  Timmins,  179.  App  Div.  567,  166  N.  Y.  Supp.  858.  The  plaintiff, 
however,  insists  that  Wolff  v.  Fulton  Bag  &  Cotton  Mills,  185  App. 
Div.  436,  173  N.  Y.  Supp.  75,  upsets  this  rule  and  opens  the  door  to 
common-law  actions  in  certain   instances. 

I  utterly  disagree  with  the  reasoning  of  that  case.  It  undertakes 
to  establish  the  doctrine  that  the  relation  of  employer  and  employe, 
within  the  meaning  of  the  law,  does  not  exist  unless  the  employment  is 
a  "legal"  employment.  This  is  not  a  liberal  interpretation  of  the  enact- 
ment; it  is  a  strained  and  far-fetched  view.  It  violates  the  spirit  <if 
the  act,  I  believe,  and  reads  into  the  statute  a  provision  never  intended 
by  the  Legislature.  The  Workmen's  Compensation  Law  was  revolution- 
ary in  character.  It  swept  away  all  common-law  actions.  It  estab- 
lished a  new  tribunal  for  the  recovery  of  damages  arising  out  of  in- 
juries to  employes;  a  tribunal  summary  in  character;  a  tribunal  to  do 
rough  justice.  It  made  no  fine  distinctions  between  "legal"  and  illegal 
employment  It  was  all-comprehensive  and  sweeping  in  character  It 
included  all  classes  of  employes — illiterate,  infant,  alien,  adult.  Any 
construction  which  narrows  its  scope  does  violence  to  the  plain  intent 
of  the  statute. 

But  I  should  not  be  presumptuous  enough  to  set  up  my  judgment 
against  that  of   the   Second   Department  were   I   forced   to   stand   alone 
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in  my  position.  The  Appellate  Division  of  my  own  department  has 
taken  this  position  from  the  start.  While  I  was  yet  on  that  bench  the 
Kenny  Case  was  decided.     There  Judge  Ly©n  said: 

"While  the  relation  of  employer  and  employe  as  defined  by  the  statute 
must  have  existed  at  the  time  deceased  sustained  the  injury,  it  matters 
not  whether  the  employment  was  under  a  cmitract  concededly  valid  as 
to  both  parties,  or  under  a  contract  voidable  at  the  election  of  the  em- 
ployer, or  whether  the  liability  of  the  employer  for  wages  was  (ixed, 
or  determinable  under  quantum  meruit  The  vital  question  is  whether 
the  relation  of  employer  and  employe  existed  betwe^  the  deceased  and 
the  railway  company,  and  the  facts  being  conceded,  the  question  is  one 
of  law." 

I  concurred  in  that  dedsioa  then;  I  concur  in  it  now. 

Again  in  the  Ide  Case  Judge  Lyon  wrote : 

''Clearly  the  fact  that  the  claimant  was  employed  in  violation  oi  tbii 
provision  oi  the  Labor  Law  furnishes  no  defense  to  the  payment  of  com- 
pensation to  either  the  employer  or  insurance  carrier." 

Nothing  could  be  more  explicit  than  this. 

It  is  quite  tme  that  the  opinion  in  the  WolfF  Case  is  much  more 
pretentious,  and  is  directed  more  pointedly  at  the  question  under  con- 
sideration here;  nevertheless,  as  I  view  the  two  cases  cited,  this  de- 
partment has  twice  decided  this  question,  and  these  decisions  are  bind- 
ing upon  me. 

Moreover,  I  believe  the  Third  Department  to  be  the  better  au- 
thority. The  justices  of  this  court  were  the  pioneers  of  the  Compensa- 
tion Law  in  this  state  They  have  wrestled  with  all  its  intricate  provi- 
sions from  the  beginning.  They  have  studied  it  from  every  angle. 
They  have  weighed  and  measured  and  balanced  every  section  and  sen- 
tence. Therefore,  if  I  have  properly  comprehended  the  decisions  in 
this  department,  one  isolated  case  in  another  department,  holding  a 
contrary  view,  ought  not,  of  course,  to  control  my  determination. 

These  were  the  considerations  which  moved  me  to  grant  the  motion. 

Motion  granted. 


INDUSTRIAL  COMMISSION  v.  DAVIDSON.   (No.   16222.) 

(Supreme  Court  of  Ohio.  Feb.  17,  1920.) 

126  Northeastern  Reporter  876 

(SyHabus  by  Editorjal  Staff.) 

MASTER  AND  SERVANT— APPEAL  NOT  REMEDY  FOR  IN- 
DUSTRIAL COMMISSION'S  REFUSAL  TO  EXERCISE  CON- 
TINUING JURISDICTION  TO  DETERMINE  RIGHT  TO  FUR- 
THER  COMPENSATION. 

An  award  for  temporary  disability,  made  and  certified  by  the  court 
of  common  pleas  on  appeal  under  Workmen's  Compensation  Act, 
§  43,  from  a  decision  of  the  Industrial  Cnmiission  refusing  compensation, 
should  be  treated  as  if  rendered  by  the  commission  for  the  purpose  of 
exercising  its  continuing  jurisdiction  under  section  39  to  detennine 
claim2mt|8  right  to  further  compensation,  but  for  f ailtire  to  exerdse  sudi 
jurisdiction  the  remedy  is  not  by  appeal,  in  the  absence  of  statute  giving 
it. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Error   to   Court   of   Appeals,   Richland   (bounty. 
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Proceedings  by  Blanche  Davidson  to  recover  for  injurt^s  under  the 
Workmen's  Compensation  Act.  An  award  of  compensation  was  refused 
by  the  IndustrialCommission,  and  in  the  common  pleas  court  plaintiff 
had  judgrment,  which  was  affirmed  by  ihe  Court  of  Appeals^  and  the 
Industrial  Commission  brings  error.  Reversed  and  rendered. 

John  G.  Price,  Atty.  Gen.,  B.  W.  Gearheart  and  R.  R.  Zurmehly, 
Sp.  Counsel,  both  of  Columbus,  and  T.  R.  Hobison.  Pros.  Atty.,  of 
Mansfield,    for  plaintiff   in   error. 

Wm.  McE.  Weldon,  of  Mansfield,  for  defendant  in  error. 

Per  Curiam.  At  the  January,  1915,  term  of  the  court  of  common 
pleas  of  Richland  county,  Blanche  Davidson  recovered  a  judgment  in 
an  action  wherein  she  had  appealed  from  the  decision  of  the  Industrial 
Commission,  refusing  to  allow  her  any  compensation  for  injuries  which 
she  claimed  to  have  sustained  in  the  course  of  her  employment  as  an 
employe  of  a  company  which  was  a  contributor  to  the  state  insurance, 
fund.  In  that  action  she  was  awarded  compensation  for  a  period  of 
55  weeks,  at  the  rate  of  $4.50  per  week,  from  February  3,  1914,  to 
March  1,  1915,  the  date  of  the  rendition  of  the  verdict,  Th^  jury  at 
the  same  time  returned  special  findin^^t  in  substance  that  the  plaintiff 
was  suffering  from  the  injuries  alleged  in  the  petition,  which  were  re- 
ceived  by  her  in  the  course  of  her  employment:  that  such  injuries  were 
temporary,  and  occasioned  partial  disability:  and  that  plain liflf  had  been 
temporarily  and  partially  disabled  for  SS  weeks,  Judj^enl  was  awarded. 
and  that  judgment,  which  included  allovvance  for  medical  services  and 
attorney  fees,  was  paid. 

Thereafter  she  made  application  to  the  Industrial  Commission  to 
continue  to  pay  her  compensation  for  her  disability,  beginning  with  March 
1,  1915,  claiming  that  she  had  ever  since  the  1st  day  of  March,  1915, 
continued  to  suffer  from  such  injuries,  which  she  had  sustained  on 
January  26,  1914.  Such  application  was  rejected  by  the  Industrial  Com- 
mission on  the  ground  that  her  claim  had  been  fully  adjudieated  in 
the  former  proceeding.  Thereupon  the  plaintiff  again  aTJT>calcd  to  the 
common  picas  court  of  Richland  county.  l7pon  trial  in  the  common 
pleas  court  she  was  awarded  a  judgment  in  the  sum  of  $3  per  week 
for  a  period  of  100  weeks,  which  jud^^mcni  was  affirmed  by  the  Court 
of   Appeals. 

The  question  presented  by  the  record  is  whether  the  scctmd  a])peal 
^rom  the  action  of  the  Industrial  Commission  vvas  authon^ed.  and  there- 
fore whether  the  court  of  common  pleas  had  any  Jurisdiction  of  the 
cause  upon  such  second  appeal.  The  provision  of  the  statute  respecting 
the  right  of  appeal  from  the  action  of  the  Industrial  Commission  in 
such  matters  is  found  in  section  1465 — ^0,  Crcneral  Code,  which,  as  it 
then  existed,  provides  in  substance  that  the  board  shall  have  full  power 
and  authority  to  hear  and  determine  all  q  nest  ions  within  its  jurisdiction, 
and  its  decision  thereon  shall  be  final'  Provided,  however,  in  case  the 
final  action  of  the  board  denies  the  right  of  claimant  to  participate  at 
all  in  such  fund  on  the  ground  that  the  injnry  was  self -inflicted,  or 
on  the  ground  that  the  accident  did  not  arise  in  the  course  of  employ- 
ment, or  upon  any  other  ground  going  to  tbe  basis  of  the  claimant's 
right,  the  claimant  may  appeal  to  the  conrt  of  common  pleas  and 
be  entitled  to  a  trial  in  -the  ordinary  way. 

It  was  under  this  provision  that  the  first  appeal  was  taken  at>d  an 
award  made  in  the  common  pleas  court.  The  right  of  the  claimant  to 
participate  in  the  insurance  fund,  having  hem  established  in  that  pro- 
ceeding, and  that  award  having  been  certified  to  the  Industrial  Com- 
mission, the  claim  should  have  been  thereafter  treated  in  all  respects 
as  if  the  award  had  been  rendered,  by  such  commission.  Roma  v.  In- 
dustrial  Commission,  97  Ohio  St.  247.   119  X.  E.  461.     Under  the  pro- 

Vol.   VI — Comp.   7. 
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visions  of  section  1465 — 86,  General  Code,  the  Industrial  Commission  then 
had  continuing  jurisdiction  of  such  matter,  just  the  same  as  if  the 
award  had  been  made  the  claimant  by  the  Industrial  Commission  instead 
of  -by  the  court  upon  appeal  and  it  was  the  duty  of  the  Industrial  Commis- 
sion thereafter  to  consider  and  determine  whether  the  physical  condition  of 
the  claimant  resulting  from  injuries  sustained  by  her  was  such  as  to  entitle 
her  to  continued  payment  of  installments  from  the  insurance  fund. 

Tt  is  apparent  that  the  Industrial  Commission  misconceived  its  duty 
in  ihp  premises,  and  not  only  refused  pa3mient,  but  refused  to  consider 
the  question  of  wbettier  the  claimant  was  entitled  to  any  further  pay- 
ment, upon  the  ground  that  the  entire  matter  had  been  adjudicated 
in  a  former  proceeding  in  the  co^mmon  pleas  court,  and  the  Industrial 
Commission  had  no  further  jurisdiction  in  the  matter.  Under  the  statute 
it  was  the  clear  duty  of  the  commission,  under  its  continuinjf  jurisdiction 
as  provided  in  section  1465 — 86,  General  Code,  to  inquire  and  ascertain 
whether  the  claimant  was  entitled  to  further  compensation.  The  statute 
at  that  time  made  no  provision  whatever  for  appeal  from  the  action 
of  the  commission  denying  the  riKht  to  continue  to  participate  in  said  fund, 
and  in  the  absence  of  such  provi?^ion  the  right  of  appeal  does  not  exist. 
For  failure  of  the  Industrial  Commission  to  recognize  and  exercise  its 
Turisdiction  and  consider  the  merits  of  the  plaintiff's  application  for 
further  compensation,  the   remedy   was  therefore  not  by  way  of  appeal. 

Judgment  reversed,  and   judgment   for  plainiff  in  error. 

Nichols,  C.  J.,  and  Jones,  Matthias,  Johnson,  and  Robinson,  J  J., 
concur, 

Merrcll.  J.,  not  participating. 


FERRT  V.  LENNI  QUARRY  CO.  et  al. 

{Supreme  Court  of   Pennsylvania.  Feb.  2,  1920.) 

109  Atlantic  Reporter  845. 

MASTER  AND  SERVANT— REFEREE'S  FINDING.  APPROVED 
BY  COMPENSATION  BOARD,  CONCLUSIVE  ON  REVIEW. 
In  a  compensation  prf>ceedmg,  a  finding  of  the  referee,  aproved 
by  the  compensation  board,  that  the  claimant's  husband,  while  in  defen- 
dant's employment,  received  injuries  by  accident  which  caused  his  death, 
is  conclusive. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Proceedings  by  Vienna  Fern,  for  compensation  for  the  death  of 
her  husband,  opposed  by  the  Lenni  Quarry  Co.,  employer,  and  the  Fideli- 
ty &  Casualty  Company  of  New  York,  insurance  carrier.  From  a  judg- 
ment for  the  claimant  defendant  insurance  carrier  appeals.  Appeal  dis- 
missed, and  award  affirmed, 

» 

The  following  is  the  finding  of  the  referee  as  to  the  third  fact: 

(3)  That  on  August  2.  1918.  while  in  the  course  of  his  employment 

with   the   defendant    the    said    decedent,   Joseph   Ferri,  received  injuries 

by  accident  which  caused  his  death  the  following  day,  <mi  August  3,  1918. 

That  the  defendant  had  imTncdiate  notice  of  the  accident  which  caused 

said    decedent's    death. 
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Argued    bcfor«    Brown,    C.   J.,    and    I4laschzisker,    Fraier,    Walling, 

Simpson,   and   KejAart,  JJ. 

William  G.  Wright,  of  Philadelphia,  for  appellant 
Walter  Linton,  of  Philadelphia,  for  appellee. 

Per  Curiam.  The* third  fact  found  by  the  referecp  and  appro%'cd 
by  the  Compensation  Board,  was  that,  on  August  2,  391ft,  while  in  the 
course  of  his  employment  with  the  defendant,  the  husband  of  the  claim- 
ant received  injuries  by  accident  wliich  caused  hU  death  the  fallowing 
day.  This  is  conclusive.  Gallagher  v.  Walton  Manufacturing  Co.,  264 
Pa.  29,  107  Atl.  327. 

Appeal  dismissed,  and  award  affirmed. 


QUALP  V.  JAMES  STEWART  CO..    Tnc^  et  aK 

(Supreme  Court  of   Pennsylvania,   March  8,    1920.) 

109  Atlantic  Reporter  780. 

1.   MASTER         AND         SERVANT-COMPENSATION  LAW 

CONSTRUED  ACCORDING  TO  CLEAR   INTENDMENT. 
In  determining  liability  under  the  Workmen's  Compensation  Law  the 

court  must  be  guided  by  the  clear  intendment  of  the  act  as  expressed 

by  the  words  and  definitions  there  used. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

3.  MASTER  AND  SERVANT— ORIGINAL  CONTRACTOR  HELD 

"EMPLOYER,"  SUBCONTRACTOR  '^CONTRACTOR,"  AND 
DECEASED  A  "LABORER  HIRED  BY  CONTRACTOR"  WITH- 
IN   COMPENSATION    LAW. 

Where  original  contractor  contracted  for  performance  ot 
contract  by  subcontractor,  and  where  ^ch  subconrractor  contracted 
for  performance  of  same  work  with  a  second  subcontractor,  the  original 
contractor  was  liable  for  compensation  for  the  death  of  a  laborer  hired 
by  second  contractor,  though  he  had  no  knowledge  that  such  subcon- 
tractor was  performing  the  work,  he  being  an  "employer'  and  the  second 
subcontractor  being  a  "contractor"  and  the  deceased  l>eing  a  ^'laborer 
hired  by  contractor"  under  Workmen's  Compensation  l^w,  art.  X  §  302b, 
making  an  "employer"  who  permits  the  entry  upon  premises  occupied  by 
him  or  under  his  control  of  a  laborer  hired  by  an  "employee"  or  contrac- 
tor for  the  performance  upon  such  premises  of  a  part  of  the  employer's 
regular  business  intrusted  to  that  employee  or  contractor  liable  for 
compensation  to  such  laborer,  in  view  of  section  302  and  article  2,  |  203 ^ 
and  art  I,    §105. 

(For  other  cases,  see  Master  and  Servant,  Dec.   Dig.  §  367.) 
(For  other  definitions,  see  Words  and    Phrases,   First  and    Second 
Scries,  Contractor;  Employer.) 

4.  MASTER  AND  SERVANT—ORIGINAL     CONTRACTOR     NOT 

LIABLE  FOR  COMPENSATION  FOR  DEATH  OF  EMPLOYEE 
OF  OTHER  "INDEPENDENT  CONTRACTOR." 
One  contractor  is  not  liable  for  com  pen  sat- on  for  death  of  an  em- 
ployees of  another  contractor  working  on  the  same  premises  in  furtherance 
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of  owner's  general  plan,  but  performing  tinder  another  and  different 
contract  wifli  the  owner;  such  other  contractor  being,  under  the  Workmen's 
Compensation  Law,  an  independent  contractor  to  whom  his  employees 
must  look   for  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and   Second 
Series,  Independent  Contractor.) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Proceedings  under  Workm/en's  Compensation  Law  by  L^cy  Qualp 
for  compensation  for  the  death  of  her  husband,  opposed  by  the  James 
Stewart  (Tompany,  Incorporated,  employer,  and  the  Travelers'  Insurance 
Company,  insurer.  Award  for  claimant  affirmed  by  Court  of  Common 
Pleas,  and  employer  and  insurer  appeal.  Affirmed. 

Argued  before  Brown,  C.  J.,  and  Moschzisker,  Frazer,  Walling, 
Simpson  and  Kephart,  JJ. 

Benjamin  O.  Frick,  of  Philadelphia,  for  appellant. 
Arthur  T.  Porteous,  of  Philadelphia,  for  appellee. 

Kephakt,  J.  Do  the  facts  as  found  by  the  referee  under  the  law 
sustain  the  allowance  of  the  award?  is  the  only  question  raised  by  this 
appeal. 

James  Stewart  Company,  Incorporated,  made  a  contract  with  one 
Nibbs  to  perform  the  work  covered  by  his  contract  with  the  owner, 
according  to  plans  and  specifications  furnished  by  the  Stewart  Company. 
Ntbbs  in  turn  made  an  agreement  with  Wolfarth  &  Greenfield  to  per- 
form the  same  work  according:  to  the  same  plans  and  specifications.  A 
laborer  employed  by  Wolfarth  &  Greenfield  died  from  an  injury  re- 
ceived during  the  course  of  his  employment.  His  widow  claimed  and 
was  allowed  compensation  from  the  Stewart  Company,  the  original  con- 
tractor, which  the  compensation  board  and  the  court  below  refused  to 
disturb.  The  Stewart  Company  and  its  insurer  appeal.  The  referee 
found,  in  addition  to  the  foregoing  facts,  that  the  work  performed  upon 
the  premises  was  a  part  of  the  regular  business  of  the  Stewart  Com- 
pany, and  it  had  control  over  that  part  of  the  building  where  the  work 
was  being  performed  by  the  second  contrpctor.  This  company  had  no 
control  over  the  employes  of  Wolfarth  &  Greenfield,  nor  had  Nibbs,  the 
intermediate  subcontractor.  Both  were  interested  in  securing  comple- 
tion of  the  work  in  accordance  with  the  plans  and  specifications.  It 
does  not  appear  the  Stewart  Company  knew  of  the  subcontract  to  Wol- 
farth &  Greenfield. 

Appellants  resist  the  claim  for  the  reasons:  First,  that  it  was  not 
an  employer  under  section  302b,  (Act  June  2,  1915  fP,  L.  740]):  sec- 
ond, Wolfarth  &  Greenfield  was  not  a  "contractor"  and  claimant's  hus- 
band was  not  "a  laborer  hired  by  an  employe  or  contractor"  under  the 
foregoing  section;  third,  to  hold  otherwise  would  render  section  302b 
unconstitutional. 

(1,  2]  In  determining  liability  under  the  Workmen's  Compensation 
Law,  we  must  be  guided  by  the  clear  intendment  of  the  act  as  ex- 
pressed by  the  words  and  definitions  there  used;  if  prior  judicial  decisions 
tend  to  limit  or  curtail  the  effect  of  words  and  phrases  that  are  used 
with  a  certain  meaning  defined  by  the  act,  the  legal  rule  announced  by 
such  decisions  must  give  way  to  what  the  lawmaking  body  orescribed 
the  use  and  meaning  of  the  words  to  be.  Such  action  within  the  legisla- 
tive authority  must  control.     Section  302b  of  article  3  reads: 
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"After  December  31,  1915,  an  employer  who  permits  the  entry,  upon 
premises  occupied  by  him  or  under  his  control,  of  a  laborer  or  an  as- 
sistant hired  by  an  employe  or  contractor,  for  the  performance  upon 
such  premises  of  a  part  of  the  employer's  regular  business  intrusted  to 
that  employe  or  contractor,  shall  be  conclusively  presumed  to  have  agreed 
to  pay  to  such  laborer  or  assistant  compensation  in  accordance  with  the 
provisions  of  article  three." 

[3,  4]  The  Stewart  Company,  as  original  contractor  in  control  of 
the  premises  to  perform  the  work  it  had  engaged  to  do,  is  regarded  by 
the  Workmen's  Compensation  Law  as  the  employer  to  those  engaged  on  ot 
about  work  within  the  scope  of  the  undertaking.  It  was  the  first, 
so  far  as  claimant  is  concerned,  to  assume  charge  of  the  premises  and 
to  agree  to  do  the  work  looking  to  at  least  a  partial  completion  of  the 
structure  or  enterprise  as  contemplated  by  tne  owner.  This  relation  of 
employer  to  those  employed  about  the  premises  includes  only  those  whose 
work  is  a  part  of  that  embraced  within  the  terms  of  the  employer's 
contract  with  the  owner.  The  work  of  a  contractor,  on  the  same  premises, 
in  furtherance  of  the  owner's  general  plan,  on  the  same  structure  or 
enterprise,  performing  under  another  and  different  contract  with  th# 
owner,  is,  as  to  the  person  under  consideration,  the  work  of  an  inde- 
pendent contractor  under  the  law,  and  his  employes  or  those  under 
him  must  look  to  him  for  compensation.  Each  is  separate  and  distinct, 
operating  within  his  own  sphere,  though  engaged  on  the  same  general 
work. 

The  claimant,  a  lajborer  on  the  premises  under  the  employer's  con- 
trol, was  engaged  by  a  contractor  to  do  a  part  of  the  work  undertaken  by 
the  original  contractor.  This  work  was  a  part  of  the  employer's  regular 
business,  made  so  by  his  contract  with  the  owner. 

The  work  so  performed  by  the  laborer  was  intrusted  by  the  original 
contractor  to  a  contractor  ordinarily  known  as  a  subcontractor,  who,  by 
the  terms  of  the  act,  is  included  in  the  designation  "contractor."  He 
is  a  subcontractor  because  his  contract  is  subordinate  to  and  under  the 
principal  contract,  though  in  the  business  world  he  may  be  independent; 
but  as  regards  this  transaction  his  contract  is  a  dependent  one,  wherein 
he  agrees  to  do  all  or  a  part  of  that  which  another  has  agreed  to  do. 
This  subcontractor  in  turn  "intrusted"  the  same  work  to  another  "con- 
tractor" (a  second  subcontractor)  who  employed  claimant.  The  es- 
sential consideration  is  that  the  work  of  the  original  contractor,  to  be 
performed  under  his  contract,  was  intrusted  to  a  contractor  (a  sub- 
contractor being  under  this  designation)  to  be  carried  out  as  part  of 
the  original  contractor's  regular  business.  The  act  did  not  intend  to 
limit  the  ^'hiring  a  laborer"  to  a  "contractor"  standing  in  immediate 
contractual  relation  with  the  employer  (original  contractor)  ;  it  intended 
to  include  these  laborers  or  employes  who  did  work  in  furtherance  of 
the  employer's  business,  who  were  employed  by  any  one  having  a  lawful 
right  or  duty  to  engage  in  the  business  undertaken  by  the  employer. 
The  section  of  the  act  reads,  in  substance,  an  employer  who  permits, 
upon  premises  under  his  control,  a  laborer  "hired  by  a  contractor  for 
the  performance  of  a  part  of  the  employer's  regular  business  intrusted 
to  that  contractor.  Certainly  a  stranger,  without  lawful  authority  from 
or  through  the  employer  (original  contractor),  could  not  force  himself 
into  a  position  where  the  employer  would  be  held  for  compensation  lia- 
bilitv  to  his  (the  stranger's)  employes.  He  must  be  intrusted  with  the 
work  by  one  who  had  the  right  to  so  intrust  him,  and  this  right  has 
been  so  broadened  by  the  terms  of  the  act  as  to  exclude  some  of  the 
ordinary  rules  of  master  and  servant,  principal  and  agent,  contractor 
and  contractee,  as  applied  and  understood  at  common  law. 

The  power  was  placed  in  the  employer's  subcontractor  to  make  a 
further  subcontract,  and  thus  further  intrusted  the  performance,  on 
the  premises,  of  a  part  of  the  employer's  regular  business  that  had  been 
intrusted  by  the  employer  to  that  subcontractor.    The  employer,  through 
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his  failure  to  take  advantage  of  the  exemption  allowed  by  the  act, 
made  it  possible  to  create  the  condition  which  actually  followed.  Unless 
the  precaution  provided  by  law  was  taken,  employes  of  the  second  sub- 
contractor would  stand  in  the  same  relation  to  the  original  contractor 
as  employes  of  the  first  subcontractor.  The  employer  could  have  prevented 
this  by  posting  notices  or  by  providing  for  compensation  liability  in  his  sub- 
contract, in  the  event  of  a  secondary  suticontract.  Without  the  employer's 
knowledge  and  because  of  his  failure  to  protect  himself,  a  second  contract 
was  made  which;  by  the  clear  intendment  of  the  act,  brought  the  employes 
of  the  second  subcontractor  under  or  within  the  compensation  liability  of 
the  original  contractor.  The  reason  for  the  rule  is  plain.  The  Legislature 
wanted  to  definitely  fix  some  responsible  party  with  the  obligation  of 
paying  compensation  to  injured  workmen,  and  the  party  selected  was  the 
first  whose  duty  it  was  to  assume  control  of  the  work.  It  selected  the 
first  in  succession  from  the  owner,  believing  the  owner  would  contract 
with  none  but  re^onsible  persons.  He  'was  the  first  in  the  field  and  in 
the  contracting  scheme  of  work,  the  head  of  the  endeavor,  the  person 
to  whom  an  employe  would  naturally  look.  This  liability  may  be  avoided, 
but  it  must  be  done  in  the  way  pointed  out  by  the  act,  and  of  this  the 
employe  must  have  notice.  No  unfair  dealing  can  thus  arise.  The  act 
intended  to  throw  the  burden  on  the  man  who  secured  the  original  con- 
tract from  the  owner  to  the  end  that  employes  of  any  degree  doing 
work  thereunder  might  always  be  protected  in  cotppensation  claims. 

Section  105,  P.  L.  737,  provides  that  the  term  "contractor"  as  used 
in  article  2,  section  203,  and  article  3,  section  302,  shall  not  include  a 
contractor  engaged  in  an  independent  business,  other  than  that  of  sup- 
plying laborers  or  assistants,  in  which  he  serves  persons  not  the  employer 
in  whose  service  the  accident  occurs,  but  shall  include  a  subcontractor 
to  whom  a  principal  contractor  has  sublet  any  part  of  the  work  which 
such  principal  contractor  has  undertaken.  This,  in  connection  with  3G2b, 
quoted  and  discussed,  and  the  latter  clause  of  section  302b,  which  reads, 
*Tt  shall  not  be  in  effect  between  the  intermediate  employer  or  contrac- 
tor and  such  laborer  or  assistant,  unless  otherwise  expressly  agreed," 
indicates  legislative  intention  to  hold  the  original  contractor  for  com- 
pensation liability  to  the  employes  of  at  least  a  secondary  subcontractor. 

[5,  6]  We  have  repeatedly  said  that  the  title  to  an  act  need  not  be 
an  index  of  its  contents.  If  the  title  contains  words  which  would  lead 
the  ordinarily  inquiring  mind  to  an  investigation  of  their  purport  as  set 
forth  in  the  act,  the  title  will  be  sufficient  to  embody  such  pro- 
visions as  naturally  relate  to  the  language  used.  When  the  word 
"employer"  was  used  in  the  title,  and  it  further  indicated  he  was  to  pay 
damages  on  a  fixed  schedule  to  his  employes  for  injuries  received  in 
the  course  of  employment,  any  one  in  the  position  of  an  employer  would 
seek  in  the  act  information  as  to  the  extent  of  this  liability.  He 
would  there  find  under  certain  conditions  an  original  contractor  was  an 
employer  to  the  employes  of  a  subcontractor.  The  title  gives  notice  of 
the  purpose  of  the  legislation  by  the  simple  form  of  the  expression  used, 
which  is  so  broad  and  comprehensive  as  to  include  the  various  conditions 
dealt  with  in  the  act. 

The  judgment  is  affirmed. 
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WHITTLE  V.  NATIONAL  ANILINE  &  CHEMICAL  CO. 

(Supreme  Court  of  Pennsylvania.    F«b.  23,  1920.) 

109  Atlantic  Reporter,  847. 

1.  MASTER  AND  SERVANT—EXACT  PRECISION  IN  FINDINGS 

OF  COMPENSATION  BOARD  NOT  REQUIRED. 

Courts  cannot  look  for  the  same  precision  in  adjudications  by  the 
Workmen's  Compensation  Board  as  otherwise  might  be  insisted  on  if  the 
members  were  required  to  be  learned  in  the  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER  AND  SERVANT  —  FINDING  BY  COMPENSATION 

BOARD  THAT  CANCER  HAD  BEEN  HASTENED  BY  ACCI- 
DENT WARRANTED. 
A  Ending  by  the  Workmen's  Compensation   Board  that  employee's 

death  resulting  from  carcinoma  had  be«n  hastened  by  an  accident  held 

warranted. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Proceeding  by  Emma  Whittle  for  compensation  under  the  Work- 
men's Compensation  Act  (P.  L.  1915,  p.  736)  for  the  death  of  her  hus- 
band, the  deceased  employee,  against  the  National  AniHne  &  Chemical 
Company  and  the  Fidelity  &  Casualty  Company  of  New  York,  insurance 
carrier.  From  a  decree  dismissing  exceptions  to  an  award  of  the  Work- 
men's Compensation  Board,  the  employer  appeals     Affirmed. 

Argued  before  Brown.  C.  J.,  and  Moschzisker,  Frazer,  Walling, 
Simpson  and  Kephart,  J  J. 

William  G.  Wright,  of  Philadelphia,  for  appellant. 
Augustus  T.  Ashton,  of  Philadelphia,  for  appellee. 

Frazer,  J.  Defendant  the  National  Aniline  &  Chemical  Company 
appeals  from  a  decree  dismissing  exceptions  to  an  award  of  the  Work- 
men's Compensation  Board  in  favor  of  the  widow  and  child  of  a  de- 
ceased employe  of  appellant  company,  made  on  the  ground  that  death 
was  the  result  of  an  injury  occurring  during  the  course  of  his  employ- 
ment which  aggravated  an  existing  disease  and  hastened  death. 

On  November  12,  1917,  a  still  in  appellant's  plant  exploded,  violently 
carrying  deceased,  who  was  nearest  at  the  time,  a  distance  of  30  feet. 
The  only  apparent  physical  injury  suffered  as  a  result  of  the  explosion 
was  a  bruise  on  the  left  side  of  his  face.  This  mark  disappeared  in  a 
few  days.  There  remained,  however,  a  pain  in  his  jaw  first  noticed  the 
evening  of  the  accident.  The  intensity  of  the  pain  continued  to  increase 
during  the  week,  and  upon  examination  the  trouble  was  diagosed  by  two 
physicians  as  a  malignant  cancer  termed  carcinoma.  On  November  28 
the  affected  parts  were  removed  by  an  operation  which  gave  temporary 
relief.  A  recurrence  of  the  disease,  however,  a  few  months  later  re- 
sulted in  the  death  of  plaintiff's  husband  on  May  21,  1918,  more  than 
six  months  after  the  happening  of  the  accident.  The  claim  for  com- 
pensation was  based  on  the  theory:  First,  that  the  injury  to  decedent's 
face  caused  the  carcinoma;  and,  second,  that  there  had  been  a  tumor 
on  his  face,  which  the  injury  changed  to  carcinoma.  The  medical  testi- 
mony was  conflicting,  and  the  referee  found  as  a  fact  that  the  first 
theory  was  not  supported  by  the  evidence,  and  that  at  the  time  of  the 
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accident  deceased  had  been  suffering  from  carcinoma  of  the  cheek  at  or 
near  the  place  of  injury;  that  the  natural  development  of  the  disease 
was  gradual  and  slow,  but,  owing  to  aggravation  caused  by  the  accident, 
the  growth  was  changed  to  a  rapid  development,  finally  resulting  in  death. 

Appellant's  counsel  contends  the  record  shows  a  total  absence  of 
legal  evidence  to  sustain  the  finding  of  the  referee  that  the  accident 
aggravated  the  cancerous  condition  and  caused  death  at  an  earlier  period 
than  would  otherwise  have  occurred,  and  in  support  of  this  contention 
refers  to  the  remark  of  the  referee  that  the  medical  testimony  **indicated 
that  a  local  injury  might  cause  an  otherwise  slow-growing  cancer  to  light 
up  and  develop  with  great  rapidity."  The  argument  is  this  language  indi- 
cates no  evidence  that  the  local  injury  aggravated  the  disease,  and  should 
be  considered  merely  as  evidence  that  it  might  do  so,  and  consequently 
is  insufficient  proof  that  such  result  followed  in  this  case,  relying  upon 
the  principles  laid  down  in  Albert  v.  Transit  Co.,  252  Pa.  .527,  97  Atl. 
680,  and  Blasband  v.  Transit  Co.,  42  Pa.  Super.  Ct.  325.  While  a  strict 
interpretation  of  the  language  used  by  the  referee  would  justify  the 
criticism  made,  if  the  purpose  was  to  state  the  precise  substance  of  the 
medical  testimony  as  applied  to  this  particular  case,  yet  a  careful  reading 
of  the  paragraph  in  which  the  clause  in  question  was  used  fails  to 
convince  us  that  the  referee  intended  to  do  no  more  than  make  a  general 
statement  of  probable  cause  and  effect  applicable  to  such  cases  in  general, 
or  had  in  mind  that  the  medical  testimony  in  this  case  went  only  so  far 
as  to  say  the  injury  might  have  been  the  cause  of  the  rapid  development 
of  the  cancer.  This  is  especially  true  in  view  of  the  subsequent  state- 
ment that  the  beginning  of  the  rapid  growth  was  coincident  with  the 
accident,  and  there  was  nothing  otherwise  to  indicate  any  other  cause 
for  the  sudden  change  in  development  from  normal  to  abnormal,  and 
the  formal  finding  following  to  the  effect  that  the  aggravation  of  the 
disease  was  caused  by  the  accident.  The  record  shows  at  least  four  medi- 
cal experts  were  called  and  examined,  and,  in  absence  of  more  definite 
proof,  we  cannot  conclude  the  referee's  final  finding  was  not  supported 
by  testimony. 

[1]  It  should  be  borne  in  mind  that  those  charged  with  the  responsi- 
bility of  finding  the  facts  in  case  of  this  class  are  not  required  to  be 
learned  in  the  law ;  consequently  we  cannot  look  for  the  same  precision 
in  their  adjudications  that  otherwise  might  be  insisted  upon.  Flucker 
V.  Steel  Co.,  263  Pa.  113.  106  Atl.   192. 

[2]  The  referee  found  from  the  testimony  of  the  physicians  that 
the  natural  course  of  carcinoma  is  gradual  and  slow,  and  that,  though 
the  evidence  showed  that  before  the  accident  decedent  was  suffering 
from  this  disease,  its  development  had  not  reachad  the  stage  to  cause  him 
inconvenience  and  was  not  noticeable.  He  further  found  the  development 
after  the  accident  was  not  such  as  would  have  been  expected  without  an 
intervening  cause  which  might  be  supplied  by  a  local  injury  to  the 
affected  part.  The  further  finding  followed  that,  since  the  beginning 
of  the  rapid  growth  was  coincident  with  the  happening  of  the  accident, 
and  there  was  nothing  in  the  evidence  to  indicate  another  cause,  the 
conclusion  was  that  death  resulted  from  the  accident.  While  the  testi- 
mony of  the  physicians  is  not  before  us,  it  sufficiently  appears  in  the  find- 
ings that  the  referee  did  not  act  without  proper  evidence  as  the  basis 
of  his  conclusion  that  decedent's  premature  death  was  caused  by  a 
pre-existing  disease  aggravated  by  the  accident.  The  objection  that  ab- 
sence of  a  finding  that  death  was  hastened  by  the  accident  is  sufficiently 
answered  by  the  tenth  finding,  that  "this  rapid  development  continued 
and  progressed  until  it  finally  caused  the  decedent's  death." 

The  judgment  is  affirmed. 
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BLAIR  V.  MILLERS'  INDEMNITY  UNDERWRITERS.     (No.  8342.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas.     Feb.  28.   1920.     Rehearing 
Denied  April  17,  1920.) 

220  Southwestern  Reporter,  787. 

1.  MASTER  AND  SERVANT  —  INDUSTRIAL  BOARD  HAS  IN- 

HERENT POWER  TO  CORRECT  ERRORS  IN  ENTRY  OF  ITS 

AWARDS. 

The  Industrial  Accident  Board,  though  not  expressly  authorized  to 
correct  its  awards  except  as  provided  in  Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art.  5246—25,  permitting  review  for  purpose  of  readjusting  com- 
pensation, has  inherent  power  to  correct  errors,  inadvertences,  and  mis- 
takes in  the  entry  of  its  awards;  but  such  authority  must  be  exercised  in 
harmony  with  provisions  of  the  Workmen's  Compensation  Act,  giving  the 
courts  jurisdiction  to  set  aside  awards. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

2.  MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  HAS 

ONLY  STATUTORY  REMEDY  WHEN  DISSATISFIED  WITH 

AWARD. 

Where  the  Industrial  Board's  award,  though  erroneously  entered 
against  one  who  was  not  a  party,  was  one  that  claimant  did  not  wish  to 
consent  to  his  only  remedy  was  to  give  notice  of  dissatisfaction  and  bring 
suit  under  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246 — 44,  to  set  it  aside. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[1].) 

3.  MASTER  AND  SERVANT— INDUSTRIAL  BOARD  MAY  COR- 

RECT CLERICAL  ERROR  IN  AWARD  AFTER  TRANSFER  OF 

CONTROVERSY  TO  COURT. 

The  transfer  of  the  controversy  to  the  court  by  bringing  suit  tmder 
Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246 — 44,  to  set  aside  an  award 
of  compensation  does  not  aflfect  the  Industrial  Board's  right  to  correct 
clerical  errors  either  of  omission  or  commission  when  such  errors  are 
manifest  from  the  record  of  the  proceedings,  in  the  same  manner  that 
judicial  tribunals  correct  their  judgments  by  appropriate  nunc  pro  tunc 
orders. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4J^].) 

4.  MASTER    AND    SERVANT   —    NOTICE    OF    REJECTION    OF 

AWARD  ERRONEOUSLY  ENTERED  SUFFICIENT  NOT- 
WITHSTANDING SUBSEQUENT  CORRECTION  OF  ERROR. 
Where  compensation  claimant  gave  notice  of  refusal  to  accept  award 
and  brought  suit  under  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246—44, 
to  set  it  aside,  the  notice  was  sufficient  for  the  purpose  of  suit,  though 
the  Industrial  Board  thereafter  changed  the  award  so  as  to  make  it  run 
against  the  insiirer  who  was  a  party  to  the  proceeding,  instead  of  against 
a  stranger,  since  the  subsequent  entry  was  merely  to  correct  an  error 
of  commission  and  related  back  and  became  effective  as  of  date  on  which 
the  original  awjrrd  was  entered. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  417[4J/$].) 

Appeal  from  Dallas  County  Court;  W.  F.  Thornton,  Judge. 

Suit  by  Will  Blair  against  the  Millers'  Indemnity  Underwriters. 
Judgment  of  dismissal,  and  plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 
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John  White  and  M.  M.  Parks,  both  of  Dallas,  for  appellant 
Harry  P.  Lawther,  of  Dallas,  for  appellee. 

Rasbury,  J.  This  is  an  appeal  from  the  judgment  of  the  court  below 
sustaining  appellee's  plea  in  bar  challenging  appellant's  right,  as  plaintiff 
below,  to  maintain  the  suit. 

The  facts  disclosed  by  appellant's  petition,  and  found  by  the  court 
and  necessary  to  a  determination  of  the  issues  presented  on  appeal,  are 
briefly  these:  Appellant,  an  employe  of  Planters'  Cotton  Oil  Company, 
while  in  the  performance  of  his  duties  as  laborer,  received  serious  injuries 
to  the  second  finger  of  his  right  hand.  At  the  time  of  the  injury,  appel- 
lant's employer  was  a  subscriber  to  the  insurance  association  created  by 
the  act  commonly  known  as  the  Workmen's  Compensation  Law,  and 
held  a  policy  of  insurance  issued  by  Millers'  Indemnity  Underwriters,  in- 
demnifying it  against  damages  for  personal  injuries  to  its  employes  under 
the  provisions  and  regulations  of  that  law.  Within  the  time  required 
by  the  act,  appellant  gave  notice  of  his  injury  to  his  employer  and  the 
Millers'  Indemnity  Underwriters  and  filed  claim  .with  the  Industrial  Acci- 
dent Board,  also  created  by  said  act,  for  43  weeks'  disability,  amounting 
to  $483.75.  On  November  21,  1918,  after  a  hearing  upon  the  pleading 
and  evidence  of  appellant,  the  Millers'  Indemnity  Underwriters  and  the 
Planters'  Cotton  Oil  Company,  the  board  rendered  an  award  in  favor 
of  appellant  against  the  Ocean  Accident  Sc  Guaranty  Corporation,  Lim- 
ited, notwithstanding  the  only  parties  to  the  proceeding  were  appellant, 
Millers'  Indemnhy  Underwriters,  and  Planters*  Cotton  Oil  Company. 
Within  the  time  required  by  the  act  and  on  November  23,  1918,  appellant 
gave  written  notice  to  the  board,  the  Millers*  Indemnity  Underwriters, 
and  the  Planters'  Cotton  Oil  Company  that  he  would  not  accept  the 
award  of  the  board,  and  on  November  26,  1918,  filed  suit  in  the  county 
court  of  Dallas  county  at  law,  to  set  aside  the  award,  on  the  ground  that 
it  was  contrary  to  law  and  the  evidence  adduced  at  the  hearing.  Pend- 
ing such  suit,  and  on  December  4,  1918,  the  board  amended  or  corrected 
the  award  of  November  21,  1918,  reciting  among  other  matters  that — 

"After  due  notice  to  all  parties  at  interest  came  on  to  (be)  reviewed, 
on  its  own  motion  by  the  Industrial  Accident  Board,  the  order  entered 
in  this  cause  as  of  November  21,  1918,  and  it  appearing  to  the  board  that 
error  had  been  committed  in  said  order,  the  said  order  is  hereby  set 
aside.    ♦    *    ♦" 

The  board  then  proceeded  to  render  the  same  award  in  favor  of 
appellant-  as  against  the  Millers'  Indemnity  Underwriters  that  it  rendered 
against  the  Ocean  Accident  &  Guaranty  Corporation,  Limited,  by  the 
former  award.  Appellant  gave  no  notice  to  the  board,  the  Miners*  In- 
demnity Underwriters,  or  the  Planters*  Cotton  Oil  Company  that  he 
would  not  accept  the  award  last  rendered.  Neither  did  he  deny  in  his 
pleading  or  adduce  testimony  disproving  the  recitation  in  the  last  decree 
of  the  board  that  notice  was  given  him  of  the  correction  of  the  original 
award. 

The  Workmen's  Compensation  Law  provides,  among  various  other 
matters,  in  substance,  that  employes  whose  claims  are  properly  cognizable 
before  the  board  constituted  to  hear  and  determine  same  are  bound  by 
the  award  made  by  the  board,  unless  such  employes  shall,  within  20 
days  after  final  decision  of  the  board,  give  notice  to  the  adverse  party 
and  the  board  that  they  do  not  consent  thereto,  and  shall,  within  20  days 
after  such  notice,  bring  suit  in  some  court  of  competent  jurisdiction  in 
the  county  where  the  iniury  occurred  to  set  aside  the  board*s  award;  upon 
bringing  of  which  suit  the  board  shall  proceed  no  further  toward  adjust* 
ing  the  claim.  Article  5246 — 44,  Vernon's  1918  Supp.  Civ.  &  Crim.  Stats. 
As  we  have  shown  by  our  statement  of  the  facts,  appellant  did,  after  the 
first  award,  give  the  notice  and  file  the  suit,  contemplated  by  the  statute. 
Subsequently,   however,    and   after    notice    to    appellant    and    while    said 
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suit  was  pending,  the  board  changed  the  award  so  as  to  make  it  run 
against  the  Millers'  Indemnity  Underwriters.  The  honorable  trial  judge 
was  of  opinion  that  it  was  necessary  for  appellee  to  give  notice  of  his 
refusal  to  abide  by  the  award  after  it  was  changed  and  to  file  suit  to 
set  aside.  The  evidence  showing  without  dispute  that  the  notice  had  not 
been  given,  the  court,  as  a  consequence,  sustained  the  plea  in  bar  and 
entered  judgment  final  for  appellee. 

[1-4]  The  court's  action  in  the  respect  stated  is  the  issue  of  determina- 
tion. The  act  contains  scant  provisions  relating  to  procedure  and  does 
not  in  express  terms  confer  upon  the  board  authority  even  to  correct  or 
amend  its  awards,  save  in  article  5246—25,  Id.,  which  permits  a  review, 
in  case  of  changed  conditions,  mistake,  or  fraud,  for  the  purpose  of  effect- 
ing a  readjustment  in  the  compensation  allowed.  We  are  persuaded, 
however,  that  the  board  possesses  the  inherent  power  to  correct  errors, 
inadvertences,  or  mistakes  in  the  entry  of  its  awards.  That  authority 
however,  must  obviously  be  exercised  in  harmony  with  those  provisions 
of  the  act  which  give  the  courts  of  the  state  jurisdiction  to  set  aside 
the  awards  of  the  board.  By  the  provisions  of  the  act,  as  we  have 
shown,  an  employe  who  does  not  consent  to  the  award  of  the  board 
has  20  days  within  which  to  give  notice  of  his  refusal  to  accept  the 
award,  and  20  days  thereafter  within  which  to  bring  the  suit.  He  may, 
of  course,  give  the  notice  and  bring  the  suit  in  as  much  less  time  as  it 
may  be  accomplished.  The  facts  here  show  that  appellant  had  given 
the  notice  and  brought  the  suit  on  November  26,  1918.  By  the  express 
provisions  of  article  5246—44,  supra,  when  the  suit  was  brought  the 
board  was  without  authority  to  proceed  any 'further  toward  adjustment 
of  the  claim.  The  provision  is  plain  and  not  subject  to  construction. 
When  the  suit  is  brought,  the  controversy  is  automatically  transferred 
to  another  tribunal.  It  marks  the  surrender  by  the  board  of  further 
control  in  the  matter  in  the  same  manner  that  the  filing  of  an  appeal 
bond,  etc.,  marks  the  end  of  trial  court's  jurisdiction  in  the  ordinary 
suits  at  law.  The  fact  that  the  board  erroneously  or  inadvertently  entered 
judgment  against  one  not  before  the  court  does  not  affect  the  fact  that  it 
lost  control  of  the  controversy  in  the  ordinary  sense.  The  award,  even 
though  erroneous,  was  one  that  appellant  did  not  wish  to  consent  to. 
His  only  remedy  was  to  give  the  notice  and  bring  the  suit  The  act  does 
not  confer  upon  one  not  satisfied  with  the  award  the  right  even  to  re- 
ouest  a  new  hearing,  and  as  a  consequence  there  is  no  duty  to  call 
the  board's  attention  to  manifest  errors.  Whatever  is  done,  he  can  attack 
it  only  in  the  manner  provided.  Such  provision  of  the  act  would  not, 
however,  in  our  opinion,  affect  the  right  of>  the  board,  even  after  the 
controversy  has  been  transferred  to  the  court  of  competent  jurisdiction 
contemplated  by  the  act,  to  correct  clerical  errors  either  of  omission 
or  commission,  which  such  errors  are  manifest  from  the  record  of  the 
proceedings,  in  the  same  manner  that  judicial  tribunals  correct  their 
judgments  by  appropriate  nunc  pro  tunc  orders.  So  believing,  we  con- 
clude that  appellant  was  under  no  duty  to  give  notice  to  the  board  or 
the  insurer  that  he  would  not  be  bound  by  the  award  entered  ^December 
4,  1918. 

In  such  connection,  we  are  further  of  opinion  that  the  award  of 
December  4,  1918,  was  in  effect  the  correction  of  an  error  of  com- 
mission by  the  board  and  should  be  regarded  as  a  nunc  pro  tunc  order 
and  have  effect  retroactively  or  as  of  November  21,  1918,  the  date  of  the 
original  or  first  award.  We  believe  the  facts  recited  will  justify  that 
conclusion  even  in  the  absence  of  any  affirmative  declaration  by  the  board 
that  it  was  so  intended.  As  we  have  recited,  the  pleadings  and  the 
court's  findings  show  that  appellant's  claim  was  against  the  Millers' 
Indemnity  Underwriters,  alleged  to  have^  insured  appellant's  employer, 
Planters'  Cotton  Oil  Company,  a  subscriber  to  the  insurance  associa- 
tion, against  loss,  according  to  the  provisions  of  the  Workmen's  Com- 
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pensation  Law,  on  account  of  injuries  to  its  employes.  The  only  parties 
who  appeared  before  the  board  and  participated  in  the  hearing  were 
appellant,  his  employer,  and  the  Millers'  Indemnity  Underwriters.  The 
award,  however,  was  against  Ocean  Accident  &  Guaranty  Corporation, 
Limited.  The  order  of  December  4,  1918,  recites  that  the  first  order 
was  erroneous,  and,  while  it  does  not  recite  the  error,  it  obviously 
was  clerical,  since  the  precise  difference  in  the  two  awards  is  that  by 
the  last  entry  the  name  of  the  company  issuing  the  policy  to  the  employer, 
the  Miller's  Indemnity  Underwriters,  was  substituted  for  the  name  of 
one  that  none  of  the  parties  asserted  was  liable  in  any  respect,  and  was 
not  even  a  party  to  the  proceeding.  The  result  of  the  entry,  whatever  it 
may  be  '  designated,  was  to  correct  an  error  of  commission,  and  was  in 
effect  to  make  appear  of  record  on  that  date  what  the  court  had  actually 
done  on  November  21,  1918.  So  believing,  we  hold  that  the  giving  of 
notice  of  refusal  to  consent  to  the  last  award  was  not  necessary  for  the 
reason  that  the  last  entry  related  back  and  became  effective  as  of  Novem- 
ber 21,  1918,  and  hence  was  effected  by  the  first  notice 

For  the  reasons  stated,  the  judgment  will  be  reversed,  and  the 'cause 
remanded  for  another  trial  not  inconsistent  with  the  views  herein 
expressed. 


GEORGIA  CASUALTY  CO.  v.  WARD  et  al.    (No.  2241.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana.     March   11,   1920.     On 
Motion  for  Rehearing,  April  22,  1920.) 

220  Southwestern  Reporter,  380. 

On  Motion  for  Rehearing. 

1.  MASTER  AND  SERVANT— ALLEGATION  OF  TIMELY  CLAIM 

FOR  COMPENSATION  ESSENTIAL. 

In  an  action  for  injuries  to  or  death  of  employee,  plaintiffs  must 
allege  that  the  claim  for  compensation  was  made  within  six  months  after 
the  injury,  or,  in  action  for  death,  within  six  months  after  death,  as  re- 
quired by  Employers*  Liability  Act,  §  4a  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  5246ppp). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

2.  MASTER  AND  SERVANT  —  SUIT  HELD  NOT  ''CLAIM  FOR 

COMPENSATION"  WITHIN  EMPLOYERS'  LIABILITY  ACT. 

The  prosecution  of  a  suit  for  an  employee's  death  held  not  a  "claim 
for  compensation  within  Employers'  Liability  Act,  §  4a  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5246ppp),  requiring  that  "claim  for  compensa- 
tion" be  made  within  six  months  after  injury  or  death,  or  removal  of 
physical  or  mental  incapacity,  as  a  condition  precedent  to  proceeding  for 
compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

3.  MASTER  AND   SERVANT— INSURER  HELD   NOT  TO  HAVE 

WAIVED  CLAIM  FOR  COMPENSATION   UNDER  EMPLOY- 
ERS' LIABILITY  ACT. 

Insurer's  attorneys,  by  advising  attorneys  for  plaintiffs,  in  action  for 
compensation  for  employee's  death,  that  the  matter  had  been  referred  to 
them,  that  the  attorneys  for  plaintiffs  should  have  claim  for  compensation 
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filled  out,  and  that  insurer  was  investigating  plaintiffs*  claim  and  would 
advise  plaintiffs  as  to  its  decision  as  soon  as  investigation  was  completed, 
did  not  waive  the  making  of  a  cla'm  for  compensation  for  the  employee's 
death  within  six  months  thereafter,  as  required  by  Employers'  Liability 
Act,  §  4a  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  5246ppp). 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

4.  MASTER  AND  SERVANT— PROCEEDINGS  FOR  COMPENSA- 
TION  FOR  DEATH  TO  BE  INSTITUTED  BEFORE  INDUS- 
TRIAL BOARD  BEFORE  SUIT. 

An  action  for  compensation  for  death  of  employee  which  occurred 
after  the  amendment  of  the  Employers*  Liability  Act  by  Gen.  Laws  1917, 
c.  103  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246 — 1  et  seq.),  is  not 
maintainable  unless  proceedings  have  been  prosecuted  to  a  decision  in  the 
first  instance  before  the  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  394.) 

Appeal  from  District  Court.  Hunt.  County;  A.  P.  Dononey.  Judge. 

Action  by  Jessie  Ward  and  others  against  the  Georgia  Casualty  Com- 
pany and  others.  Judgment  for  certain  of  the  plaintiffs,  and  the  named 
defendant  appeals.  Reversed  and  dismissed.. 

In  June,  1916,  the  Farmers*  Cotton  Oil  Company,  then  operating  a 
manufacturing  plant  at  Wichita  Falls,  was  a  "subscriber"  and  appellant 
was  "the  association,"  within  the  meaning  of  the  Employers*  Liability  Act, 
approved  April  16,  1913.  General  Laws,  c.  179  (Vernon's  Sayles  Ann. 
Civ.  St.  1914,  art.  5246h  et  seq.).  On  the  2d  day  of  that  month  W.  S. 
Ward,  then  an  employee  of  said  oil  company,  was  injured  in  the  course 
of  his  employment  by  being  struck  on  the  head  by  a  wrench  thrown  by 
machinery  in  the  oil  company's  plant.  One  Dea,  said  oil  company's 
superintendent,-  was  present  at  the  time  the  accident  occurred,  and  after- 
wards, but  on  the  same  day,  caused  a  notice  thereof  to  be  sent  to  appel- 
lant and  to  the  Industrial  Accident  Board  created  by  said  act.  Ward 
did  not  present  a  claim  for  compensation  as  provided  by  the  act  until 
March  13,  1918.  On  that  day  he  made  such  a  claim  on  appellant,  and  at 
the  same  time  forwarded  a  copy  thereof  to  said  board.  There  is  noth- 
ing in  the  record  showing  action  of  any  kind  by  the  board  on  the  claim. 
This  suit  was  commenced  by  Ward  April  2,  1918.  He  died  April  15, 
1918.  By  an  amended  petition  filed  April  17,  1918,  his  mother  and  his 
widow,  for  herself  and  as  next  friend  for  her  minor  child,  became  plain- 
tiffs. They  alleged  that  the  injury  Ward  suffered  June  2,  1916,  as  here- 
inbefore stated,  was  the  cause  of  his  death.  The  trial  was  to  the  court 
without  a  jury,  and  resulted  in  a  judgment  in  favor  of  said  widow  and 
minor  child  against  appellant  for  $1,330,  and  that  the  mother  take  noth- 
ing by  the  suit.    The  appeal  was  by  the  casualty  company  alone. 

Frank  S.  Anderson,  of  Galveston,  for  appellant. 
B.  Q.  Evans,  of  Greenville,  for  appellees. 

WnxsoN,  C.  J.  (after  stating  the  facts  as  above).  Part  of  section 
4a.  pt.  2,  of  the  Employers'  Liability  Act  approved  April  16,  1913  (Gen- 
eral Laws,  pp.  429  to  438  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
5246ppp]),  was  as  follows: 

"No  proceedings  for  compensation  for  injury  under  this  act,  shall 
be  maintained  ♦  ♦  ♦  unless  the  claim  for  compensation  with  respect 
to  such  injury  shall  have  been  made  within  six  months  after  the  occur- 
rence of  the  same;  or,  in  case  of  the  death  of  the  employe,  or  in  the 
event  of  his  physical  or  mental  incapacity,  within  six  months  after 
death  or  the  removal  of  such  physical  or  mental  incapacity." 
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It  is  insisted  that  making  claim  for  compensation  for  an  injury 
within  the  time  specified  in  the  part  of  the  act  just  set  out  was  a  prere- 
quisite to  the  existence  in  an  employe  of  a  right  to  an  award  thereunder; 
and  that,  because  appellees  did  not  specifically  allege  in  their  petition 
that  claim  for  compensation  for  the  injury  to  Ward  was  so  made,  the  trial 
court  erred  when  he  overruled  the  demurrer  to  said  petition  on  the 
ground  that  it  did  not  appear  from  the  allegations  therein  that  ap- 
pellees had  a  cause  of  action  against  appellant.  It  will  be  noted  that  by 
the  terms  of  the  act,  "in  case  of  the  death  of  the  employee"  it  was  sufficient 
if  the  claim  for  compensation  was  made  within  six  months  thereafter. 
It  was  alleged  in  the  amended  petition  filed  by  appellees  April  17,  1918, 
that  Ward  died  April  15,  1918.  The  filing  of  that  petition  was  a  claim 
by  appellees  for  compensation  provided  for  in  the  act.  and.  as  it  was 
filed  within  six  months  after  Ward  died,  we  see  no  reason  why  the 
trial  court  should  have  sustained  the  demurrer.  Ackerson  v.  National 
Zinc  Co.,  96  Kan.  781,  153  Pac.  530.  It  is  next  insisted  that  if  it  sufficiently 
appeared  from  the  allegations  in  the  petition  that  appellees  were  entitled 
to  compensation  provided  for  in  the  act,  the  right  to  hear  and  determine 
the  matter  in  the  first  instance  was  in  the  Industrial  Accident  Board  alone, 
and  that  the  court  below  therefore  was  without  power  to  hear  and  de- 
termine it  as  he  did.  The  argument  is  that  by  the  terms  of  the  act, 
properly  construed,  "no  suit,"  quoting  from  appellants'  brief — 
can  be  brought  upon  a  disputed  claim  until  it  has  first  been  adjudicated 
by  the  Industrial  Accident  Board,  and  in  the  event  the  decision  is  not 
accepted  suit  may  be  brought  upon  the  claim  in  the  nature  of  an  appeal 
from  the  findings  of  the  board." 

This  court  held  to  the  contrary  of  the  contention  in  the  (to  the 
writer)  satisfactory  opinions  of  Justice  Levy  in  Fidelity  &  Ca^alty  Co.  v. 
House,  191  S.  W.  155,  and  Roach  v.  Emplovers'  Ins.  Ass'n.  195  S.  W.  328. 
As  we  view  the  matter,  the  conclusion  reacned  in  those  cases  was  a  sound 
one.  Other  objections  to  the  judgment  are  set  out  in  the  assigimients,  but 
we  think  none  of  them  presents  a  reason  why  it  should  be  reversed.  There- 
fore it  is  affirmed. 

On  Motion  for  Rehearing. 

[1-3]  The  language  of  the  part  of  section  4a  of  the  act  of  April  16, 
1913,  set  out  in  the  opinion  affirming  the  judgment,  is  emphatic  that  "no 
proceeding  for  compensation"  under  it  should  be  maintained  unless  claim 
for  the  compensation  was  made  as  it  provided ;  that  is,  within  six  months 
after  the  employe  suffered  the  injury,  or,  in  case  of  his  death,  within  six 
months  thereafter.  Similar  provisions  in  like  statutes  in  other  jurisdic- 
tions have  been  construed  to  be  mandatory  and  a  compliance  with  require- 
ments thereof  to  me  indispensable  to  the  existence  of  a  right  to  maintain 
proceedings  to  compel  the  payment  of  compensation  provided  for  therein. 
Haiselden  v.  Industrial  Board,  275  111.  114,  113  N.  E.  877;  Bushell  v. 
Industrial  Board,  276  111.  262,  114  N.  E.  496;  Monstgaard  v.  Industrial 
Commission,  287  111.  156,  122  N.  E  49;  Central  Locomotive  &  Car 
Works  V.  Industrial  Commission,  290  111.  436,  125  N.  E.  369;  In  re 
Levangie,  228,  Mass.  213,  117  N.  E.  200;  Kalucki  v.  American  Car  & 
Foundry  Co.,  200  Mich.  604,  166  N.  W.  1011 ;  Brown  v.  Weston-Mott  Co., 
202  Mich.  592,  168  N.  W.  437;  Rubin  v.  Fisher  Body  Corporation,  205 
Mich.  605,  172  N.  W.  534;  Smith  v.  Solvay  Process  Co.,  100  Kan.  400,  163 
Pac.  645.  It  does  not  appear  from  either  appellees'  pleadings  or  the  tes- 
timony that  Ward  within  six  months  after  he  suffered  the  injury  made 
a  claim  for  compensation  therefor,  nor  that  appellees  within  six  months 
after  his  death  made  such  a  claim,  unless  their  prosecution  after  Ward's 
death  of  the  suit  commenced  by  him  in  his  lifetime  was  such  a  claim  within 
the  meaning  of  the  statute.  On  further  consideration  of  the  matter 
we  have  concluded  that  the  prosecution  of  that  suit  by  appellees  was 
not  such   a  claim,   and   therefore  that   we  erred   when  we  held   to   the 
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contrary  and  overruled  the  assignments  in  appellant's  brief  attacking  the 
judgment  as  unauthorized  by  either  the  pleadings  or  the  testimony.  We 
do  not  think  there  is  merit  in  appellees'  insistence  that  it  appeared  that 
appellant  had  waived  its  right,  if  it  ever  had  any,  to  urge  the  failure 
to  present  a  claim  for  compensation  as  a  reason  why  appellees  should 
not  be  allowed  to  maintain  the  suit.  The  insistence  seems  to  be  based 
on  letters  written  by  agents  of  appellant  to  appellees  attorneys  March 
20,  1918,  and  April  3,  1918.  In  the  first  of  the  two  letters  said  agents 
merely  advised  said  attorneys  that  their  letter  of  March  13  to  ap- 
pellant had  been  referred  to  them,  and  requested  said  attorneys  if  they 
were — 

"representing  Mr.  Ward  for  compensation  to  have  a  claim  for  com- 
pensation blank  filled  out  and  return  to  us,  together  with  your  advices 
as  to  what  amount  of  compensation  Mr.  Ward  is  claiming,  and  the 
period  of  disability   for  which   he  is   claiming  compensation." 

And  the  other  merely  advised  said  attorneys  that  said  agents  were — 
"making  investigation  of  the  claim,  and  will  advise  you  position  of  the 
company  as  to  payment  just  as  soon  as  investigation  is  completed." 

It  cannot  with  reason  be  contended  that  the  letters,  assuming  the 
existence  in  the  agents  who  wrote  them  of  authority  to  bind  appellant, 
constituted  an.  agreement  to  waive  the  failure  to  present  a  claim  for 
compensation  within  the  time  fixed  by  the  statute,  and  it  does  not 
appear  from  anything  we  have  found  in  the  record  that  appellees  be- 
cause of  the  letters  did  anything  they  would  not  have  done  or  failed 
to  do  anything  they  would  have  done  had  they  never  been  written. 
40  Cyc.  252  et  seq.;  4  R.  C.  L.  799;  Adams  v.  Crittenden,  191  S.  W.  835. 

14]  It  follows  from  what  has  been  said  that  we  are  of  the  opinion 
the  suit,  so  far  as  it  was  a  continuation  of  the  one  commenced  by 
Ward  and  in  his  right,  could  not  be  maintained,  because  of  his  failure 
to  make  a  claim  for  compensation  for  the  injury  within  six  months 
aiter  he  suffered  it.  And,  we  add,  so  far  as  it  was  for  compensation  for 
Ward's  death,  which  occurred  after  the  act  of  March  28,  1917  (General 
Laws,  c.  103  I  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246—1  et.  seq.]), 
amending  the  act  of  April  16,  1913,  took  effect,  it  could  not  be  main- 
tained, because  by  the  terms  of  the  statute  as  amended  proceedings  for 
the  compensation  must  have  been  commenced  and  prosecuted  to  a  de- 
cision in  the  first  instance  before  the  Industrial  Accident  Board. 

The  motion  for  a  rehearing  will  be  granted,  the  judgment  heretofore 
rendered  here  will  be  set  aside,  the  judgment  of  the  court'  below  will 
be  reversed,  and,  it  appearing  from  the  record  conclusively,  we  think, 
that  Ward  did  not  within  the  time  fixed  by  the  statute  present  a  claim 
for  compensation  for  the  injury  he  suffered,  judgment  will  be  rendered 
here  dismissing  the  suit,  but  without  prejudice  to  the  right  of  appellees 
to  prosecute  before  the  Industrial  Board  a  claim  for  compensation  for 
the  death  of  said  Ward. 
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AMALGAMATED  SUGAR  CO.  et  al.  v.   INDUSTRIAL  COMMIS- 
SION OF  UTAH  ET  AL.    (No.  3457.) 

(Supreme  Court  of  Utah.    April  2,  1920.) 

189  Pacific  Reporter,  69 

1.  MASTER  AND  SERVANT— FINDING  OF  INDUSTRIAL  COM- 

MISSION UNDER  COMPENSATION  ACT  BINDING  ON  RE- 
VIEWING COURT. 
Finding  of  the  Industrial  Commission  making  an  award  under  the 

Workmen's  Compensation   Act  must  be  sustained  by   the   courts   where 

supported  by  substant'al  evidence.  * 

(For  other  cases,  see  Master  and  Ser\'ant,  Dec.  Dig.  §  417[71.) 

2.  MASTER   AND   SERVANT   —   AWARD    OF   COMPENSATION 

FOR    DEATH    FROM    INJURIES    IN    EMPLOYMENT    HELD 

SUPPORTED  BY  EVIDENCE. 

Award  by  the  Industrial  Commission  in  favor  of  the  widow  of  de- 
ceased servant  made  on  the  theory  that  the  servant  died  as  a  result  of 
carbon  monoxide  poison  incurred  during  his  employment  It^ld  supported 
by  substantial  evidence. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  405 [4].) 

Original  proceedings  by  the  Amalgamated  Sugar  Company,  employer, 
and  the  Continental  Casualty  Company,  msurer,  to  review  an  award  of 
the  Industrial  Commission  of  Utah  awarding  compensation  under  the 
Workmen's  Compensation  Act  in  favor  of  Annie  C.  Benson.  Award 
affirmed. 

George  H.  Smith  and  R.  B.  Porter,  both  of  Salt  Lake  City,  for  plain- 
tiff. 

Dan  E.  Shields,  Atty.  Gen.,  and  Jas.  H.  Wolfe,  O.  C.  Dalby,  and  H. 
\'an  Dam,  Jr.,  Asst.  Atty.  Gen.,  for  defendant: 

CoRKMAN,  C.  J.  This  matter  was  brought  on  for  review  before  this 
court  under  the  provisions  of  Comp.  Laws  Utah  1917,  §  3148,  as  amended 
by  chapter  63.  Laws  Utah  1919  (section  3148a,  p.  164),  upon  the  applica- 
tion of  plaintiffs  for  a  writ  of  certiorari  wherein  it  was  alleged  that  the 
Industrial  Commission  of  Utah  had  exceeded  its  jurisdiction  by  ren- 
dering a  decision  and  in  making  an  award  to  Annie  C.  Benson  for  the 
use  and  benefit  of  herself  and  her  minor  children.  Such  writ  was  issued 
by  this  court  February  25,  1920.  In  compliance  with  the  writ  the  In- 
dustrial Commission  (hereinafter  referred  to  as  Commission)  certified 
to  this  court  a  record  of  its  proceedings,  including  the  evidence  taken 
before  it  in  the  case. 

It  appears  that  Alma  Peter  Benson  died  December  14,  1918.  while 
in  the  employ  of  the  Amalgamated  Sugar  Company  at  Smithfield,  Utah. 
On  Septeml)er  10,  1919,  Annie  C  Peterson,  his  widow,  for  and  in  behalf 
of  herself  and  as  the  guardian  of  the  minor  children  of  said  Alma 
Peter  Benson  and  as  administratrix  of  the  estate  of  said  decedent,  filed 
with  the  Commission  a  claim  for  compensation,  alleging  that  the  death 
of  decedent  had  been  caused  by  an  accident  arising  out  of  and  in  the 
course  of  his  said  employment  with  said  Amalgamated  Sugar  Company, 
a  corporation.  Thereafter  a  hearinis:  was  had  upon  said  application  be- 
fore B.  D.  Nebeker,  as  referee  for  the  commission,  and  evidence  taken 

♦  Industrial  Commission  v.  Evans,*  174  Pac.  825;  Murray  City  v.  In- 
dustrial Commission  183  Pac.  331. 
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and  received  in  behalf  of  the  respective  parties,  claimants,  and  the  said 
Amalgamated  Sugar  Company,  and  a  return  and  report  made  by  said 
referee  that  the  death  of  the  said  Benson  had  not  been  caused  by  reason 
of  an  accident  arising  out  of  and  in  the  course  of  his  employment  with 
the  said  Amalgamated  Sugar  Company.  The  majority  of  the  members 
of  the  Commission  refused  to  adopt  the  report  and  Hading  of  the  said 
referee,  and  thereafter,  December  6.  1919,  the  said  Commission,  through 
its  said  majority  members,  rendered  a  decision  and  made  an  order  award- 
ins:  the  said  dahnants  the  compensation  now  complained  of  by  the 
petitioners  herein. 

The  only  question  raised  and  presented  to  this  court  for  consideration 
is  whether  or  not  there  is  any  substantial  testimony  in  die  record  which 
tends  to  support  the  iinding  of  the  Commission  that  the  death  of  the 
said  Benson  was  occasioned  by  accidental  causes  arising  out  of  and  in 
the  course  of  his  em|>)oymenir  with  the  Amalgamated  Sugar  Company. 

The  testimony  shows  that  the  decedent,  Benson,  was,  at  the  tinie 
of  the  alleged  accident,  a  common  laborer,  58  years  of  age,  residing 
with  his  family  at  Newton,  Utah,  about  six  miles  distant  from  the  sugar 
factory  of  petitioner  Amalgamated  Sugar  Company.  In  die  evening  of 
December  13,  1918,  he  walk^  from  his  home  to  the  sugar  factory,  where 
he  was  employed,  and  went  to  work  at  9:30  p.  m.  wheeling  lime  witii  a 
wheelbarrow  from  a  limeroom  out  of  a  large  kiln,  cylindrical  in  form, 
which  extended  from  the  floor  to  the  ceiling  in  said  room.  Near  the 
top  die  kiln  was  provided  widt  an  iron  pipe  for  carrying  off  the  gases 
generated  in  the  burning  of  the  lime  rock  with  coke.  At  the  bottom 
of  the  kiln  was  an  opening  for  shoveling  out  the  lime  when  burnt.  The 
tesdmony  shows  that  carbon  monoxide  gas  was  generated  by  the  burning 
process,  and  a  pump  was  operated  for  the  purpose  of  drawing  off  from 
the  Imming  lime  the  gases  thus  generated.  If  the  pump  stopped  or  the  kiln 
fires  became  low,  gases  escaped  into  the  room.  According  to  the  testi- 
mony, when  these  gases  escaped  into  the  kilnroom  the  lives  of  the  em- 
ployes were  menaced,  and  it  became  necessary  for  them  to  vacate  the  kiln- 
room.  Benson  commenced  his  work  at  9:30  o  clock  in  the  evening,  and 
continued  undl  about  1  o'clock  the  following  morning,  when  he  stopped 
to  eat  his  lunch.  When  not  engaged  in  wheeling  lime  from  the  kiln  he 
sat  in  his  wheelbarrow  near  the  t»ase  of  the  kiln.  About  a  half  hour 
after  eatii^  his  lunch,  or  at  1 :30  o'clock  a.  m.,  he  was  taken  violently 
ill  and  suffered  greatly  with  pains  in  his  chest  and  arms.  His  fellow 
employes  then  took  him  home,  where  he  continued  to  suffer  in  the  same 
way  for  four  or  five  hours  longer,  when  he  died.  Subsequently  a  post 
mortem  examination  was  made  by  Drs.  E.  P.  Oldham  and  H.  K.  Merrill, 
upon  the  result  of  which  they  expressed  their  opinion  that  the  decedent 
had  died  from  carbon  monoxide  poisoning  contributed  to  by  "coronary 
sclerosis,"  but  that  the  immediate  cause  of  death  was  carbon  monoxide. 

[1,  2]  The  theory  of  plaintiffs  was  that  death  was  caused  by  acute 
bronchial  pneumonia.  In  support  of  this  theory  I>rs.  Richard  R.  Ruper 
and  Clarence  Snow  testified  at  great  length.  Conflicting  testimony,  there- 
fore, was  offered  and  received  in  support  of  the  respective  theories.  The 
physical  conditions,  machinery,  and  appliances  used  in  operating  the  plant 
were  described  in  detail  for  the  purpose  of  showing  both  the  -probability 
and  the  improbability  of  the  gases  escaping  into  the  limeroom  where 
the  deceased  had  worked.  The  previous  health  and  phy^cal  coniUtion 
of  the  deceased  were  gone  into  and  testi-fied  to  by  many  witnesses.  His 
appearance  and  S3rm!ptoms  attending  the  short  illness  were  described. 
Blood  tests  and  examinations  of  lung  tissues  were  made  by  experts  upoii 
the  result  of  which  conflicting  opinions  were  expressed  by  tiie  medlkal 
experts  who  testified  in  the  case.  The  medical  experts  widely  differed 
in  thdr  opinions  as  to  the  cause  of  death.  It  would  subserve  no  good 
purpose  to  review  the  testimony  in  detail  which  tends  to  support  the 
conflicting  theories  of  the  respective  parties.  In  this  class  of  cases,  under 
our  statutes,  this  court  is  confined  to  a  review  of  the  testimony  and 
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findings  of  the  Commission  for  the  sole  purpose  of  determining  whether 
or  not  there  is  any  substantial  evidence  in  the  record  to  support  the 
award  made  by  the  Commission  to  the  claimants.  If  there  is  any  sub- 
stantial evidence  in  the  record  to  support  the  findings  of  the  Commission, 
and  the  ultimate  facts  found  by  the  Commission  support  the  award,  we,  as 
a  reviewing  court,  under  our  statutes,  cannot  do  otherwise  than  enter 
judgment  affirming  the  award  made  by  the  Commission.  Industrial  Com. 
V.  Evans,  174  Pac.  825;  Murray  City  v.  Industrial  Com..  183  Pac.  3^1. 

By  a  majority  of  the  members  of  the  Commission  in  this  case  it  was 
found : 

**It  appears  that  in  general  the  decedent  up  to  the  time  of  his  death 
had  had  good  health;  that  some  six  weeks  prior  thereto  he  had  had  a 
light  case  of  'flu'  which  had  kept  him  at  home  for  about  ten  days,  but 
which  had  not  kept  him  in  bed ;  that  prior  to  about  1 :30  a.  m.  on  the 
morning  of  the  14th  he  had  made  no  complaint  and  manifested  no  signs 
of  illness;  that  he  worked  that  night  in  the  limeroom.  where  lime  dust 
was  present  and  where  gases  were  generated,  and  that  a  pump  was  kept 
in  constant  operation  to  take  the  gases  out  of  the  room ;  that  at  least  two 
other  employes  had  at  previous  times  been  affected  by  gas  wWle  working 
in  the  limeroom.  An  autopsy  was  performed  by  two  doctors,  who  testi- 
fied that  the  cause  of  death  was  carbon  monoxide  poisoning.  ♦  ♦  ♦ 
The  facts,  or  rather  the  conclusions  drawn  from  the  facts  by  the  medical 
experts,  are  vigorously  disputed  by  the  defendants  (petitioners  here]. 
Two  doctors  produced  by  the  defendants  testified  that  the  facts  developed 
at  the  autopsy  showed  tbat  the  death  could  not  have  been  due  to  carbon 
monoxide  poisoning,  but  that  it  was  due  to  dilatation  of  the  heart  caused 
by  an  acute  attack  of  bronchial  pneumonia.  *  *  *  The  majority  of 
the  Commission,  after  a  most  careful  consideration  of  this  case,  arrived 
at  the  conclusion  that  the  truth  is  that  ♦  ♦  ♦  the  immediate  cause 
oJF  death  was  carbon  monoxide  poisoning." 

We  find  there  is  substantial  evidence  to  support  the  findings  and  award 
made  by  the  Commission.  It  is  therefore  ordered  that  the  award  made 
herein  by  the  Industrial  Commission  of  Utah  be,  and  the  same  is  hereby, 
affirmed:  costs  to  be  taxed  against  plaintiflFs. 

Frick,  Weber,  Gideon,   and  Thurman.  JJ.,  concur. 


INDUSTRIAL  COMMISSION  et  al.  v.  AGEE,  District  Judge. 
(No.  3446.) 

(Supreme  Court  of  Utah.     April  9,   1920.) 

189  Pacific  Reporter,  414. 

2.  MASTER  AND  SERVANT— PENDING  CASES  NOT  AFFECTED 
BY  AMENDMENT  TO  COMPENSATION  ACT. 
In  view  of  Comp.  Laws  1917,  §§  5839,  5840,  5842,  amendment  of  In- 
dustrial Commission  Act  (Comp.  Laws  1917,  §  314p),  by  Laws  1919,  c. 
63,  §  3148a,  to  provide  for  review  of  decisions  "of  commission  on  cer- 
tiorari or  review  in  Supreme  Court  in  first  instance  instead  of  district 
court,  held  not  to  have  affected  cases  pending  and  being  prosecuted  prior 
to  time  amendment  became  eflfective. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[1].) 

Petition   for   writ  of   prohibition   by  the   Industrial  Commission  of 
Utah,  A.  M.  Miller,  and  the  i^tna  Life  Insurance  Company  against  Hon. 
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Alfred  W.  Agec,  Judge  of  the  District  G)urt  of  Weber  County.  State 
of  Utah.  Permanent  writ  denied,  alternative  writ  previously  issued  set 
aside. 

De  Vine,  Stine  &  Gwilliams  and  J.  D.  MurjAy,  all  of  Ogden,  for 
plaintiffs. 

Cbcz  &  Parker,  of  Ogden,  for  defendant. 

CoRFMAN,  C.  7.  Plaintiffs  petitioned  this  court  for  a  writ  of  pro- 
hibition, forbidding  the  defendant,  Hon.  Alfred  W.  Agee,  as  judge  of 
the  district  court  of  Weber  county,  from  proceeding  to  exercise  jurisdic- 
tion and  to  determine  upon  the  merits,  under  the  provisions  of  chapter 
100,  Laws  1917,  §  87  (section  3148,  Comp.  Laws  Utah  1917).  as  amend- 
ed by  chapter  63,  Laws  Utah  1919  (section  3148a,  p.  164),  an  appeal 
to  said  district  court  taken  from  a  decision  rendered  by  the  Industrial 
Commission  of  Utah  in  a  certain  matter  wherein  Emma  Chandler  was 
applicant  and  A.  M.  Miller  et  al.  were  defendants.  An  alternative  writ 
was  issued.    The  defendant  has  answered. 

It  appears  that  on  June  29,  1918.  Mrs.  Emma  Chandler,  the  surviving 
widow  of  George  C.  Chandler,  deceased,  filed  with  the  Industrial  Com- 
mission of  Utah,  under  the  provision  of  chapter  100,  Laws  Utah  1917, 
an  application  for  compensation  on  account  of  the  death  of  her  husband 
while  an  employe  of  the  petitioner  herein,  A.  M.  Miller;  that  on  August 
16,  1918,  the  Industrial  Commission  rendered  its  decision,  denying  com- 
pensation; that  August  31,  1918,  said  applicant  appealed  from  the  de- 
cision den)ring  her  compensation  to  the  district  court  for  Wclber  county, 
in  accordance  with  the  provisions  of  Comp.  Laws  Utah  1917.  {  3148;  that 
September  13.  1918,  applicant  filed  her  complaint  in  said  district  court; 
that  January  13,  1919,  applicant  filed  an  amended  complaint  in  said  cause, 
wherein  the  petitioners  here,  A.  M.  Miller  and  the  iCtna  Life  Insurance 
Company,  were  made  additional  parties  defendant  on  said  appeal;  that 
January  27,  1919,  the  said  defendants  filed  a  general  demurrer  to  the 
amended  complaint;  that  April  25,  1919,  the  said  district  court  ruled 
that  the  amended  complaint  changed  the  issues  in  said  cause,  and  there- 
fore referred  the  case  back  to  the  Industrial  Commission,  as  provided  by 
statute,  for  further  proceedings  under  the  original  application;  that 
May  6,  1919,  the  Industrial  Commission  rendered  its  second  decision 
and  again  denied  compensation  to  the  applicant,  and  remanded  and 
recertified  its  proceedings  to  said  district  court;  that  June  30,  1919,  tlie 
district  court  set  the  general  demurrer  of  the  defendants  for  hearing; 
that  July  7,  1919,  said  demurrer  was  sustained,  and  an  order  made  by 
said  district  court,  dismissing  the  action  on  the  merits;  that  thereupon 
applicant  appealed  to  this  court  from  the  order  of  the  district  court 
sustaining  the  demurrer  and  dismissing  the  action  on  the  merits;  that 
November  7.  1919,  this  court  reversed  the  judgment  of  the  district  court 
dismissing  the  action,  and  remanded  the  case  to  the  district  court,  with 
directions  to  overrule  defendants*  demurrer  and  proceed  with  the  case 
(Chandler  v.  Industrial  Commission  of  Utah  et  al.,  184  Pac.  1020)  ;  that 
thereupon  said  defendants  asked  for  and  were  granted  leave  to  file  an 
amended  demurrer,  and  also  filed  a  motion  for  dismissal  of  the  petition, 
both  on  the  ground  that  the  district  court  was  without  jurisdiction;  that 
January  5,  1920,  the  district  court  ruled  on  the  demurrer  and  petition, 
holding  that  it  had  jurisdiction  to  proceed  and  determine  the  appeal 
upon  its  merits  whereupon  the  petitioners  instituted  the  present  proceed- 
ings before  this  court. 

Comp.  Laws  Utah  1917,  §  3148,  under  which  the  claimant  Emma 
Chandler  presented  her  claim  to  and  was  denied  compensation  by  the 
Industrial  Commission,  and  under  the  provisions  of  which  she  took 
an  appeal  to  the  district  court,  provides: 

'The  commission   shall  have  full  power  and  authority  to  hear  and 
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determine  aH  questions  within  its  jurisdiction,  pertaining  to  the  payment 
of  compensation  and  benetfits.  and  its  decision  thereon  shall  foe  final; 
provided,  however,  in  case  the  final  action  of  such  commission  denies 
the  right  of  the  claimant,  ♦  ♦  ♦  then  the  claimant,  within  thirty  days 
after  the  notice  of  the  final  action  of  such  commission,  may,  by  fUing 
his  appeal  in  the  district  court  in  any  county  of  the  district  where  the 
injury  was  inflicted,  foe  entitled  to  a  trial  in  the  ordinary  way,  and  foe 
entitled  to  a  jury  if  he  demands  it.  ♦  ♦  *  Within  thirty  days  after 
filing  his  appeal,  the  appellant  shall  file  a  complaint  in  the  ordinary 
form  against  such  commission  as  defendant,  and  further  pleadings  shall 
be  had  in  said  cause,  according  to  the  rules  of  civil  procedure,  and  the 
court,  or  the  jury,  under  the  instructions  of  the  court,  if  a  jury  is  de- 
manded, shall  determine  the  right  of  the  claimant."  etc. 

In  1919  the  Legislature  amended  in  several  particulars  our  Industrial 
Commission  Act,  including  section  3148,  supra,  by  passing  section  3148a  of 
chapter  63,  Laws  of  Utah  1919.  which  provides,  among  other  things: 

"Within  thirty  days  after  the  application  for  a  rehearing  is  denied, 
or,  if  the  application  is  granted,  within  thirty  days  after  the  rendition 
of  the  decision  on  the  rehearing  any  party  afTected  thereby  may  apply 
to  the  Supreme  Court  of  this  state  for  a  writ  of  certiorari  or  review 
(hereinafter  referred  to  as  a  writ  of  review)  for  the  purpose  of  having 
the  lawfulness  of  the  original  award  or  the  award  on  rehearing  inquired 
into  and  determined. 

"Such  writ  shall  foe  made  returnafole  not  later  than  thirty  days  after 
the  date  of  the  issuance  thereof,  and  shall  direct  the  commission  to  certify 
its  record,  which  shall  include  all  the  proceedings  and  the  evidence  taken 
in  the  case,  to  the  court." 

Subdivision  (d)  of  the  same  section  provides: 

"No  court  of  this  state  (except  the  Supreme  Court)  shall  have  juris- 
dicticm  to  review,  reverse,  or  annul  any  award  of  the  commission  or  to 
suspend  or  delay  the  operation  or  execution  thereof;  provided,  that 
a  writ  of  mandamus  shall  lie  from  the  Supreme  Court  in  all  proper 
cases." 

It  is  very  earnestly  contended  by  the  plaintiffs  that  the  foregoing 
legislative  enactment  of  1919,  which  became  effective  July  1,  1919,  re- 
pealed the  law  of  1917,  and  therefore  the  district  court  is  without  juris- 
diction to  proceed  to  determine  the  appeal  taken  to  that  court  from  the 
decision  of  the  commission  denying  the  claimant  compensation.  In  sup- 
port of  their  contention  counsel  have  cited  numerous  cases  and  au- 
thorities to  the  effect  that  when  statutes  remedial  in  their  nature  arc 
repealed  by  another  which  affords  a  new  or  different  remedy,  all  actions 
pending,  as  well  as  all  future  actions  brought,  must  be  prosecuted 
under  the  provisions  of  the  latter,  unless  there  foe  some  express  saving 
clause  in  the  new  enactment  to  the  contrary.  Among  the  cases  and 
authorities  relied  on  by  plaintiffs  are  the  following:  25  R.  C.  L.  pp.  791, 
792;  7  R.  C.  L.  p.  1031:  36  Cyc.  pp.  1216,  1217:  Texas  Midland  Ry.  v. 
Southwestern  T.  &  T.  Co..  24  Tex.  Civ.  App.  198,  58  S.  W.  152;  Re 
Joseph  T.  H.  Hall,  167  U.  S  38^-^,  17  Sup.  Ct.  723,  42  L.  Ed.  69; 
Larkin  v.  Saffarans  (C.  C.)  15  Fed.  147:  Untermeyer  v.  Freund  et  al. 
(C.  C.)  50  Fed.  n\  Tennessee  v.  Snead,  96  U.  S.  69.  24  L.  Ed.  610; 
Qark  v.  Kansas  City,  St.  L.  %l  C.  R.  Co..  219  Mo.  524.  118  S.  W.  40; 
Bidwell  V.  Sonoma  Co.  Trans.  Co.  (Cal.  App.)  178  Pac.  723;  Boucofski 
V.  Jacobscn.  36  Utah,  165,  104  Pac.  117,  26  L.  R.  A.  (N.  S.)  898;  Dillon 
V.  Under.  36  Wis.  344. 

In  opposition  to  the  contention  made  by  plaintiffs,  the  defendant  con- 
tends that  the  1919  amendment  is  prospective  in  its  operation,  was  so 
intended  by  the  Legislature,  and  must  be  so  construed,  as  otherwise  the 
claimant  will  have  lost  her  right  of  appeal  and  be  left  remediless  under 
the  statute  as  amended ;  that  the  Constitution  of  the  state  of  Utah  guar- 
antees every  litigant  the  right  of  appeal  within  the  time  prescribed  by 
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law,  six  months;  that  to  hold,  under  the  circumstances,  that  the  district 
court  is  without  jurisdiction  would  in  effect  deprive  the  claimsint  of  any 
legal  remedy  and  nullify  the  express  guaranty  of  our  Constitution  of  the 
right  of  defendant  to  have  her  day  in  court. 

It  IS  further  argued  and  contended  by  the  defendant  that,  aside  from 
taking  into  consideration  the  circumst«(nces  in  which  claimant  would 
be  left  in  hoMing  that  the  district  court  is  without  jurisdiction  by  reason 
of  the  amendment  of  section  3148,  the  Legislature  had  in  mind  the  pro- 
visions of  section  5842,  Comp.  Laws  Utah  1917,  in  force  when  it  enacted 
the  amended   statute.     Section   5842  provides: 

•The  repeal  of  a  statute  does  not  revive  a  statute  previously  repealed, 
nor  affect  any  right  which  has  accrued,  and  duty  imposed,  any  penalty 
incurred,  nor  any  action  or  proceeding  commenced  under  or  by  virtue 
of  the  statute  repealed." 

This  section  is  found  in  chapter  2  of  Comp.  Laws  Utah  1917.  entitled 
** Statute*— Construction,"  wherein  it  is  further  provided,  by  section  5839. 
that— 

"The  Revised  Statutes  establish  the  law  of  this  state  respecting  the 
subjects  to  which  they  relate,  and  their  provisions  and  all  proceedings 
under  them  are  to  be  liberally  construed  with  a  view  to  effect  the  objects 
of  the  statutes  and  to  promote  justice." 

It  is  further  provided,  by  section  5840  of  the  same  thapter,  that — 

"No  part  of  the  revised  statutes  is  retroactive,  unless  expressly  so 
declared." 

In  arriving  at  the  legislative  intent,  the  foregoing  expressed  rules 
of  construction,  we  think,  not  only  must  be  considered,  but  strictly 
adhered  to,  in  passing  upon  the  question  of  jurisdiction  raised  by  the 
plaintiff. 

The  Industrial  Commission  Act  of  this  state  was  originally  passed, 
and  became  effective  in  1917.  Among  other  things,  the  purposes  of  its 
enactment  were  to  establish  "rates  of  compensation  for  personal  injuries 
or  deaths  sustained  by  employes  in  the  course  of  employment,"  and 
"providing  methods  of  insuring  the  payment  of  compensation."  It  is 
obvious  that  it  was  not  the  intention  of  the  Legislature  to  do  away  with 
or  avoid  these  benign  purposes  in  the  slightest  degree  by  the  amendments 
made  thereto  in  1919,  wherein  it  was  provided  that  a  writ  of  certiorari 
or  review  to  the  Supreme  Court  would  lie  in  favor  of  the  party  affected 
by  such  decision,  and  that  no  other  court  "shall  have  jurisdiction  to 
review,  reverse,  or  annul  any  award  of  the  commission." 

[1]  In  seeking  to  arrive  at  legislative  intent  statutes  should  be  con- 
strued in  the  light  of  existing  circumstances.  We  have  no  doubt  but 
that  the  legislative  assembly  of  1919  kept  in  mind  the  fact  that  cases 
were  pending  and  being  prosecuted  under  and  in  accordance  with  the 
provisions  of  the  1917  statute,  and  that  the  observance  of  section  5842 
would  protect  such  claimants  without  an  express  saving  clause  in  the 
amended  act  of  1919. 

Plaintiffs  have  cited  us  to  the  case  of  Boucofski  v.  Jacobsen,  supra. 
It  must  be  kept  in  mind  that  the  Boucofski  Case  was  one  dealing  with 
the  subject  of  appeals  and  rules  of  procedure  with  respect  thereto.  That 
opinion,  in  so  far  as  it  has  any  bearing  on  the  instant  case,  is  to  the 
effect  that  where  by  statute  a  new  remedy  is  added  to  or  substituted 
for  an  existing  right  it  should  be  followed.  The  pertinent  expressions 
of  the  opinion  applk:able  to  the  present  case,  however,  are  in  full  accord, 
and  clearly  support  the  contention  of  the  defendant.  It  was  approvingly 
said: 

"Every  case  must,  to  a  considerable  extent,  depend  on  its  own 
circumstances.  General  words  in  remedial  statutes  may  be  applied  to 
past  transactions  and  pending  cases,  according  to  all  indications  of  legis- 
lative intent,  and  this  may  be  greatly  influenced  by  considerations  of  con- 
venience, reasonableness  and  justice." 
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[2]  After  giving  all  the  cases  cited  by  plaintiffs  careful  consideration 
we  have  become  very  strongly  convinced  that  the  contentions  of  the 
plaintiffs  in  the  present  case  should  not  prevail.  The  rules  of  statutory 
construction  contended  for  by  plaintiffs  have  no  application  to  the  case 
and  the  attending  circumstances,  which  we  now  have  under  consideration. 
No  good  reason  has  been  or  can  be  assigned  for  holding  that  it  was 
the  intention  of  the  Legislature  to  amend  the  Industrial  Commission  Act 
of  1917  so  as  to  leave  claimants  thereunder  remediless  in  the  prosecution 
of  claims  pending  when  the  amendments  of  1919  became  effective.  Rather, 
it  was  the  legislative  intent  to  continue  the  methods  of  insuring  payment 
of  compensation  to  claimants  whose  cases  were  pending,  as  provided  for 
in  the  original  act  of  1917.  In  view  of  the  expressed  purposes  of  the  act 
as  originally  passed  and  as  amended,  we  can  arrive  at  no  other  conclu- 
sion than  that  the  legislative  intent  was  that,  in  cases  pending  and  being 
prosecuted  prior  to  the  amendments  of  1919  becoming  effective  the  rights 
of  claimants  should  be  determined  as  provided  for  in  the  original  act 
of  1917;  that  future  claimants  should  prosecute  their  claims  under  the 
provisions  of  the  act  as  amended  in  1919. 

Indeed,  in  view  of  the  provisions  of  section  5842,  supra,  and  the 
other  sections  of  our  statutes  we  have  referred  to.  no  other  rule  of  con- 
struction with  respect  to  the  legislative  intent  would  be  legally  permissible. 

It  is  therefore  ordered  that  a  permanent  writ  herein  be  denied,  and 
that  the  alternative  writ  of  prohibition  heretofore  issued  be,  and  the  same 
is  hereby,  vacated  and  set  aside,  with  costs. 

Frick,  Weber,  Gideon,   and  Thurman,  JJ.,  concur. 
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KNICKERBOCKER  ICE  CO.  v.  STEWART.     (No.  543.) 

(United     States     Supreme   Court.       Argued   Dec.    16,    1919.       Decided 

May  17,   192a 

40  Supreme  Court  Reporter  438. 

1.  ADMIRALTY  —  CONGRESS    HAS    EXCLUSIVE    POWER    OF 

LEGISLATION  IN  MARITIME  MATTERS. 

Under  Const,  art.  3,  §  2,  providing  that  the  judicial  power  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction,  and  article  1,  §  8, 
authorizing  Congress  to  make  necessary  and  proper  laws  for  carrying  out 
granted  powers,  the  Constitution  adopted  and  established  as  part  of  the 
laws  of  the  United  States  approved  rules  of  the  general  maritime  law  and 
empowered  Congress  to  legislate  in  respect  of  them  and  other  matters 
within  the  admiralty  and  maritime  jurisdiction,  and  took  from  the  states  all 
power  by  legislation  or  judicial  decision  to  cotravene  the  essential  purposes 
or  work  material  injury  to  characteristic  features  of  such  law. 

(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  1.) 

2.  STATES-PRESERVATION  OF  CONCURRENT  JURISDICTION 

TO   STATE   COURTS   DOES   NOT   AUTHORIZE   CREATION 

OF  SUBSTANTIVE  RIGHTS. 

As,  under  Const,  art.  6,  cl.  2,  declaring  the  Constitution  and  the  laws 
adopted  in  pursuance  thereof  the  supreme  law  of  the  land,  the  state  courts 
may,  and  unless  inhibited  must,  apply  federal  laws,  a  mere  reservation  of 
partially  concurrent  jurisdiction  to  such  courts  by  an  act  of  Congress 
conferring  an  otherwise  exclusive  jurisdiction  on  national  courts  cannot 
create  substantive  rights  or  obligations  or  indicate  assent  to  th  ir  creation 
by  the  states. 

(For  other  cases,  see  States,  Dec.  Dig.  §  4.) 

5.  ADMIRALTY— SAVING  REMEDIES  UNDER  STATE  WORK- 
MEN'S COMPENSATION  LAW  FOR  MARITIME  INJURIES 
UNCONSTITUTIONAL. 

Act  Oct.  6,  1917,  amending  Judicial  Code,  §§  24,  256  (Comp.  St.  1918, 
Comp.  St.  Ann.  Supp.  1919,  §§  991  [3],  1233),  relative  to  the  jurisdiction  of 
federal  courts,  so  as  to  save  to  suitors  in  all  cases  the  right  of  a  common- 
law  remedy,  etc,  "and  to  claimants  the  rights  and  remedies  under  the 
workmen's  compensation  law  of  any  state,"  seeks  to  authorize  suid  sanction 
actions  by  the  states  in  prescribing  and  enforcing  rights,  obligations,  liabili- 
ties, and  remedies  designed  to  provide  compensation  for  injuries  of  em- 
ployees engaged  in  maritime  work,  and,  as  so  construed,  is  beyond  the 
power  of  (ingress,  as  its  power  to  legislate  concerning  rights  and  liabilities 
within  the  maritime  jurisdiction  and  remedies  for  their  enforcement  cannot 
be  delegated  to  the  states,  especially  as  it  would  destroy  the  uniformity 
contemplated   by   the   Constitution. 

(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  1.) 

Mr.  Justice  Pitney,  Mr.  Justice  Brandcis,  Mr.  Justice  Holmes,  and 
Mr.  Justice  Clarke,  dissenting. 

In  error  to  the  Supreme  Court  of  the  State  of  New  York,  Appellate 
Division,  Third  Department. 

Proceeding  b^  Lillian  E.  Stewart  for  compensation  under  the  Work- 
men's Compensation  Law  for  the  death  of  her  husband,  William  M.  Stew- 
art, opposed  by  the  Knickerbocker  Ice  Company,  employer.    Compensation 
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was  awarde'd,  and  the  award  affirmed  by  the  Appellate  Division  (187  App. 
Div.  915.  173  N.  Y.  Supp.  924),  and  by  the  Court  of  Appeals  (226  N.  Y. 
302,  123  N.  E.  382),  and  the  employer  brings  error.  Reversed  and  remanded 
with  directions. 

Mr.  Frank  R.  Savidge,  of  New  York  City,  for  plaintiff  in  error. 
Mr.  E.  Clarence  Aiken,  of  Albany,  N.  Y.,  for  defendant  in  error. 

Justice  McReynolds  delivered  the  opinion  of  the  court. 

While  employed  by  Knickerbocker  Ice  Company  as  bargeman  and 
doing  work  of  a  maritime  nature.  William-  M.  Stewart  fell  into  the 
Hudson  r;ver  and  drowned — August  3,  1918.  His  widow,  defendant 
in  error,  claimed  under  the  workmen's  Compensation  Law  of  New  York; 
(Consol.  Laws  N.  Y.  c.  67)  the  Industrial  Commission  granted  an  award 
against  the  Company  for  her  and  the  minor  children;  and  both  Appellate 
Division  and  the  Court  of  Appeals  approved  it.  Stewart  v,  Knickerbocker 
Ice  Co..,  226  N.  Y.  302,  123  X.  E.  382.  The  later  concluded  that  thfe 
reasons  which  constrained  us  to  hold  the  Compensation  Law  inapplicable 
to  an  employee  engaged  in  maritime  work — Southern  Pacific  Co.  v.  Jen- 
sen, 244  U.  S.  205.  Z7  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C.  451, 
Ann.  Cas.  1917E,  900— had  been  extinguished  by  "An  act  to  amend  Sec- 
tions twenty-four  and  two  hundred  and  fifty-six  of  the  Judicial  Code,  re- 
lating to  the  jurisdiction  of  the  District  Courts,  so  as  to  save  to  claimants 
the  rights  and  remedies  under  the  Workmen's  Compensation  Law  of  any 
State"  approved  October  6.  1917.  40  Stat.  c.  97  (Comp.  St.  1918.  Comp. 
St.  Ann.  Supp.  1019.  §  §  091  [3],  1233). 

The  provision  of  Section  9.  Judiciary  Act,  1789  (1  Stat.  76.  c.  20). 
pranting  to  United  Slate  Districts  Courts,  "exclusive  original  cognizance 
of  aM  civil  causes  of  admiralty  and  maritime  jurisdictfon  .  .  .  saving 
to  suitors,  in  all  oases,  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it."  was  carried  into  the  Revised 
Statuses  (sees.  563  and  711  fComp.  St.  §  1233])  and  thence  into  the  judi- 
c-al  Code  (clause  3.  sees.  24  and  256  fComp.  St.  §  991(3).  1233]).  The 
saving  clause  remained  unchanged  until  the  statute  of  October  6.  1917, 
added  **anrf  to  clamnnts  the  rights  and  remedies  under  the  Workmen's 
Compensation  Law  of  any  State.*"* 

•Judiciary  Act.  Sept.  24.  1789.  ch.  20.  1  St&t  73.  76.  77; 

Sec.  9.  That  the  district  courts  shall  have,  exclusively  of  the  courts  of  tiie 
several  States  .  .  .  exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction.  Including  all  seizure  under  laws  of  Impost,  navigation 
or  trade  of  the  United  States,  where  the  seizures  are  made,  on  waters  which  are 
navigable  from  the  pea  by  vewels  of  ten  or  more  tons  burthen,  within  their 
respective  districts  as  well  as  upon  the  high  seas;  saving  to  suitors.  In  all  cases, 
the  right  of  a  common  law  remedy,  where  the  common  law  Is  competent  to  give 
It:     .     .     . 

Rev.  Stats.  Sec.  66S.     The  district  courts  shall  have  Jurisdiction  as  follows:     .     . 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction-,  saving 
to  suitor  In  all  cases  the  right  of  a  common-law  remedy,  where  the  common 
law  Is  competent  to  give  It;  and  of  all  seizures  on  land  and  on  waters  not  within 
admiralty  and  maritime  Jurisdiction.  And  such  Jurisdiction  shall  be  exclusive, 
except  In  the  particular  cases  where  Jurisdiction  of  such  causes  and  seizures  Is 
given  to  the  circuit  courts.  And  shall  have  original  and  exclusive  cognizance 
of  all  prizes  brought  Into  the  United  States,  except  as  provided  In  paagrapta 
six  of  section  six  hundred  and  twenty-nine. 

Rev.  Stats.  Sec.  711.  The  Jurisdiction  vested  in  the  courts  of  the  United  States 
m  the  cases  and  proceedings  hereinafter  mentioned,  shall  be  exclusive  of  the 
courts  of  the  several  States:     .     .     . 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction-,  saving  to 
suitors.  In  all  cases,  the  right  of  a  common-law  remedy,  where  the  common  law 
Is  comnetent  to  give  it. 

The  Judicial  Code- 
Sec.  24.     The  district  courts  shall  have  original  Jurisdiction  as  follows:     .     .     . 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction  saving  to 
suitors  in  all  cases  the  right  of  a  common  law  remedy  -where  the  common  law  Is 
competent  to  give  it;     .     .     . 

Sec.  266.     The  Jurisdiction  vested  In  the  courts  of  the  United  States  In  the 
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In  Southern  Pacific  Co,  v.  Jensen  (May  1917).  244  U.  S.  205,  37  Sup. 
Ct.  524,  61  L.  E.  U.  1086,  L.  R.  A.  1918C,  451  Ann.  Cas.  1917E.  900  we  de- 
clared that  under  Section  2,  Article  III,  of  the  Constitution  ("The  Judical 
Power  shall  extend  to  ...  all  cases  of  admiralty  and  maritime 
jurisdiction'*)  and  Section  8,  Article  I  (Congress  may  make  necessary  and 
proper  laws  for  carrying  out  granted  powers),  "in  the  absence  of  some 
controlling  statute  the  general  maritime  law  as  accepted  by  the  Federal 
Courts  constitutes  part  of  our  national  law  applicable  to  the  matters 
within  admiralty  and  maritime  jurisd  ction",  also  that  "Congress  has 
paramount  power  to  fix  and  determine  the  maritime  law  which  shall  pre- 
vail throughout  the  country."  And  we  held  that,  when  applied  to  mari- 
time injuries,  the  New  York  Workmen's  Compensation  Law  conflicts  with 
the  rules  adopted  by  the  Constitution  and  to  that  extent  is  invalid.  "The 
necessary  consequence  would  be  destruCiion  of  the  very  uniformity  in 
respect  of  maritime  matters  which  the  Constitution  was  designed  to  es- 
tablish ;  and  freedom  of  navigation  between  the  States  and  with  foreign 
countries  would  be  seriously  hampered  and  impeded." 

We  also  pointed  out  that  the  saving  clause  taken  from  the  original 
Judiciary  Act  had  no  application,  since,  at  most,  it  only  specified  common 
law  remedies,  whereas  the  remedy  prescribed  by  the  compensation  law 
was  unknown  to  the  common  law  and  incapable  of  enforcement  by  the 
ordinary  processes  of  any  court.  Moreover,  if  applied  to  maritime  affairs, 
the  statute  would  obstruct  the  policy  of  Congress  to  encourage  investments 
in  ships. 

In  Chelenlis  v.  Luckcnbach  S.  S.  Co.  (June.  1918)  247  U.  S.  372,  38  Sup. 
Ct.  501,  62  L.  ED.  1171,  an  action  at  law  seeking  full  indemnity  for  in- 
juries received  by  a  sailor  while  on  shipboard,  we  said: 

"Under  the  doctrine  approved  in  Southe  n  Pacific  Co.  v.  Jensen,  no 
State  has  power  to  abolish  the  well  recognized  maritime  rule  concerning 
measure  of  recovery  and  substitute  therefor  the  full  indemnity  rule  of 
the  common  law.  Such  a  substitution  would  distinctly  and  definitely 
change  or  add  to  the  settled  maritime  law;  and  it  would  be  destructive 
of  the  "uniformity  and  consistency  at  which  the  Constitution  aimed  on 
all  subjects  of  a  commercial  character  affecting  the  intercourse  of  the 
States  with  each  o4her  or  with  foreign  states." 

And,  concerning  the  clause,  "saving  to  suitors  in  all  cases  the  right  of 
a  common  law  remedv  where  the  common  law  is  competent  to  give  it," 
this : 

"In  Southern  Pacific  Co.  v.  Jensen  we  definitely  ruled  that  it  gave  no 
authority  to  the  several  States  to  enact  legislation  wh'ch  would  work  'ma- 
terial prejudice  to  the  characteristic  features  of  the  general  maritime  law 
or  interfere  with  the  proper  harmony  and  uniformity  of  that  law  in  its  in- 
ternational and  interstate  relations.'  "  Under  the  saving  clause  a  right 
sanctioned  by  the  maritime  law  may  be  enforced  through  any  appopriate 

and  proceedlnfs  hereinafter  mentioned,  ahall  be  exclusive  of  the  courts  of  the 
several  States:     .     .     . 

Third..  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction;  sarinv 
to  suitors.  In  all  cases,  the  ri^ht  of  a  common-law  remedy;  where  the  common 
law  is  competent  to  fflve  it. 

Act  Oct.    6.   1917.   ch.   97^    40   Stat.    895. 

That  clause  three  of  section  twenty-four  of  the  Judicial  Code  is  hereby 
amended  to  read  as  follows: 

"Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction,  savins  to 
suitors  in  all  cases  the  right  of  a  common-law  remedy  where  the  common  law 
is  compenent  to  give  it,  and  to  claimants  the  rights  and  remedies  under  the 
workmen's  compensation  law  of  any  State;  of  all  seizures  on  land  or  waters 
not  within  admiralty  and  maritime  Jurisdiction;  of  all  prizes  brought  into 
the  United  States;  and  of  all  proceedings  for  the  condemnation  of  property 
taken  as  prize." 

Sec.  2.  That  clause  three  of  section  two  hundred  and  flfty-six  of  the  Judicial 
Code  is  hereby  amended  to  read  as  follows. 

"Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction,  sarlng 
to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where  the  common  law 
Is  competent  to  give  it,  and  to  claimants  the  rights  and  remedies  under  th? 
workmen*!  compensfttion  law  of  any  State," 
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remedy  recognized  at  common  law  but  we  find  nothing  therein  which  re- 
veals an  intention  to  give  the  complaining  party  an  election  to  determine 
whether  the  defendant's  liability  shall  be  measured  by  common-law  stand- 
ards raiher  than  those  of  the  maritime  law." 

Thus  we  distinctly  approved  the  view  that  the  original  saving 
clause  conferred  no  substantive  rights  and  did  not  authorize  the 
States  so  to  do.  It  referred  only  to  remedies  and  to  the  extent  specified 
permitted  continued  enforcement  by  the  state  courts  of  rights  and  obli- 
gations  founded   on  maritime  law. 

In  Union  Fish  Co.  v.  Erickson,  248  U.  S.  308,  39  Sup.  Ct.  112,  63  L.  Ed. 
261,  an  admiralty  cause,  a  master  sought  to  recover  damages  for  breach 
of  an  oral  coniract  with  the  owner  of  a  vessel  for  sevices  to  be  performed 
principally  upon  the  sea.  The  latter  claimed  invalidity  of  the  contract 
under  a  statute  of  California,  where  made,  because  not  in  writing  and  not 
to  be  performed  within  a  year.  We  ruled : 

"The  Circuit  Court  of  Appeals  correctly  held  that  this  contract 
was  maritime  in  its  nature  and  an  action  in  admiralty  thereon 
for  its  breach  could  not  be  defeated  by  the  statute  of  California  relied 
upon  by  the  petitioner."  'In  entering  into  this  contract  the  parties 
contemplated  no  services  in  California.  They  were  making  an  engagement  for 
the  services  of  the  master  of  the  vessel,  the  duties  to  be  performed  in 
the  waters  of  Alaska,  mainly  upon  the  sea.  The  maritime  law 
controlled  in  this  respect  and  was  not  subject  to  limitation  because 
the  particular  engagement  happened  to  be  made  in  California.  The  parties 
mtistt  be  presumed  to  have  had  in  contemplation  the  system  of  maritime 
law  under  which  it  was  made.  See  also  Tlxe  Blackheath,  195  U.  S.  361,  365. 
25  Sup.  Ct.  46.  47.  49  L.  Ed.  236. 

[1]  As  the  pla'n  result  of  these  recent  opinions  and  the  earlier  cases  upon 
which  they  are  based,  we  accept  the  following  doctrine :  The  Constitution 
itself  adopted  and  established,  as  part  of  the  laws  of  the  United  States, 
approved  rules  of  the  general  maritime  law  and  empowered  Congress 
to  legislate  in  respect  of  them  and  other  matters  within  the  admiralty 
and  maritime  jurisdiction.  Moreover,  it  took  from  the  States  all  power, 
by  legislation  or  judicial  decision,  to  contravene  the  essential  purposes  of, 
or  to  work  material  injury  to.  characteristic  features  of  such  law  or  to 
interfere  with  its  proper  harmony  and  uniformity  in  its  international  and 
interstate  relations.  To  presrve  adequate  harmony  and  appropriate  uni- 
form rules  relating  to  maritime  matters  and  bring  them  within  control  of 
the  Federal  Government  was  the  fundamental  purpose;  and  to  such  defi- 
nite end  Congress  was  empowered  to  legislate  within  that  sphere. 

Since  the  beginning,  Federal  courts  have  recognized  and  applied  the  rules 
and  principles  of  maritime  law  as  something  distinct  from  laws  of  the 
several  States — not  derived  from  or  dependent  on  their  will.  The  founda- 
tion of  the  right  to  do  this,  the  purpose  for  which  it  was  granted,  and  the 
nature  of  the  system  so  administered,  were  d'stinctly  pointed  out  long 
ago. 

"That  we  have  a  maritime  law  of  our  own,  operative  throughout  the 
United  States,  cannot  be  doubted One  thing,  however,  is  un- 
questionable; the  Constitution  must  have  referred  to  a  system  of  law 
coextensive  with,  and  operating  uniformly  in,  the  whole  country.  It 
certainly  could  not  have  been  the  intention  to  place  the  rules  and  limits 
of  maritime  law  under  the  disposal  and  regulation  of  the  several  States, 
as  that  would  have  defeated  the  uniformity  and  consistency  at  which  the 
Constitution  aimed  on  all  subjects  of  a  commercial  character  affecting  the 
intercourse  of  the  States  with  each  other  or  with  foreign  states."  The 
LMtaivanncf,  21  Wall.  558,  574,  575  (22  L.  Ed.  654). 

The  fie'd  was  not  left  unoccupied;  the  Constitution  itself  adopted 
the  rules  concerning  rights  and  liabilities  applicable  therein;  and 
certainly    these    are    not    less    paramount    than    they    would    have    been 
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if  enacted  by  Congress.  Unless  this  be  tnie  it  is  quite 
impossible  to  account  for  a  multitude  of  adjudications  by  the  admiralty 
courts.  See  IVorkn.nn  v.  New  York  City,  179  U.  S.  552,  557.  et  seq.  21  Sup. 
Ct.  212,  45  L.  Ed.  314. 

[21  The  distinction  between  the  indicated  situation  created  by  the  Con- 
stitution relative  to  maritime  affairs  and  the  one  resulting  from  the  mere 
grant  of  power  to  regulate  commerce  without  more,  should  not  be  for- 
gotten. Also,  it  should  be  noted  that  Federal  laws  are  constantly  applied 
in  State  courts — unless  inhibited  their  duty  so  requires.  Constitution,  Art. 
VI.  Clause  2;  Second  Empolyet^s  Liability  Cases,  223  U.  S.  1,  55,  32  Sup. 
Ct  169,  56  L.  Rd.  327,  38  L.  R.  A.  (N.  S.)  44.  Con- 
sequently  mere  reservation  of  partially  concurrent  cognizance  to  such 
courts  by  an  act  of  Congress  conferring  an  otherwise  exclusive  jurisdiction 
upon  national  courts,  could  not  create  substantive  rights-  or  obligations  or 
indicate  assent  to  their  creation  by  the  States. 

When  considered  with  former  decisions  of  this  court,  a  satisfactory 
interpretation  of  the  Act  of  October  6,  1917,  is  difficult,  perhaps  impos- 
sible. The  Howell  (D.  C.)  275  Fed.  578.  and  Rohde  v.  Grant  Smith  Porter 
Co.  (D.  C.)  259  Fed.  304,  illustrate  some  of  the  uncertainties. 
In  the  first,  the  District  Court  in  New  York  dismissed  a 
libel,  holding,  that  rights  and  remedies  prescribed  by  the  Com- 
pensation Law  of  that  State  are  exclusive  anad  pro  tanto 
supersede,  the  maritime  law.  In  the  second,  the  District  Court  of 
Oregon  ruled  that  when  an  employee  seeks  redress  for  a  maritime  tort  by 
an  admiralty  court,  rights,  obligations  and  liabilities  of  the  respective  par- 
tics  must  be  measured  by  the  marit'me  law  and  these  cannot  be  barred, 
enlarged  or  taken  away  by  state  legislation.  Other  difficulties  hang  upon 
the  unexplained  words  "workmen's  compensation  law  of  any  State." 

(3, 4]  Moreover,  the  Act  only  undertook  to  add  certain  specified  rights  and 
remedies  to  a  saving  clause  within  a  code  section  conferring  jurisd'Ction. 
We  have  held  that  before  the  amendment  and  irrespective  of  that  section, 
such  rights  and  remedies  did  not  apply  to  maritime  torts  because  they  were 
inconsistent  with  paramount  Federal  law — w'thin  that  field  they  had  no  ex- 
istence. Were  the  added  words  therefore  wholly  ineffective?  The  usual 
function  of  a  saving  clause  is  to  preserve  something  from  immediate  in- 
terference— not  to  create ;  and  the  rule  is  that  express-on  by  the  legislature 
of  an  erroneous  opinion  concerning  the  law  does  not  alter  it.  Endlich, 
Interpretation  of  Statutes,  Sec.  372. 

Neither  branch  of  Congress  devoted  much  debate  to  the  Act  under 
consideration — altogether,  less  than  two  pages  of  the  Record  (65th  Cong., 
pp.  7605,  7843).  The  Judiciary  Committee  of  the  House  made  no  report; 
but  a  brief  one  by  the  Senate  Judiciary  Committee,  copied  below,*  proba- 
bly indicates  the  general  legislative  purposes.  And,  with  this  and  accom- 
panying circumstances,  the  words  must  be  read. 

*65th  Congress,  let  Sesftlon.  Senate  Report  No  139.  Amendlnsr  the  Judicial 
Code.  October  2.  1917. — Ordered  to  be  printed.  Mr.  AshurBt,  from  the  Com- 
mittee on  the  Judiciary,  submitted  the  following  Report.  [To  accompany  8. 
2916.1: 

The  committee  on  the  Judiciary,  to  which  was  referred  the  bill  (S.  2916.)  to 
amend  sections  24  and  256  of  the'  Judicial  Code,  relating  to  the  jurisdiction 
of  the  Citstrict  courts,  so  to  save  to  claimants  the  rights  and  remedies  under  the 
workmen's  compensation  law  of  any  State,  having  considered  the  same,  recommend 
its  passage  without  amendment. 

The  Judicial  Code,  by  sections  24  and  256.  confers  exclusive  JurlsdlctioA  on  the 
district  courts  of  the  United  States  of  all  civil  cases  of  admiralty  and  maritime 
jurisdiction,  "saving  to  suitors  in  all  cases  the  right  of  common  law  remedy  where 
the  common  law  is  competent  to  give  it."  It  was  declared  by  the  Supreme  Court 
of  the  United  States  In  the  case  of  Southern  Paclflc  Co.  v.  Jensen  that  "the 
remedy  which  the  compensation  statute  attempts  to  give  is  of  a  character  wholly 
unknown  to  the  common  law,  Incapable  of  enforcement  by  the  ordinary  processes  of 
any  court  and  Is  not  saved  to  suitors  from  the  grant  of  exclusive  jurisdiction.'* 
The  bill  (S.  2916)  proposes  only  to  amend  the  Judicial  Code  by  so  enlarging  the 
saving  clause  as  to  Include  the  rights  and  remedies  under  the  compensation  law 
of  any  State.  Inasmuch  as  not  only  the  remedy  but  sometimes  the  right  under 
the  compensation  plan  is  unknown  to  the  common  law,  both  rights  and  remedies 
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[5].  Having  regard  to  all  these  things,  we  conclude  that  Congress  under- 
took to  permit  application  of  Workmen's  Compensation  Laws  of  the  sev- 
eral States  to  injuries  within  the  admiralty  and  maritime  jurisdiction;  and 
to  save  such  statutes  from  the  objections  po'nted  out  by  Southern  Pacific 
Co.  V,  Jensen.  It  sought  to  authorize  and  sanction  action  by  the  States 
in  prescribing  and  enforcing,  as  to  all  parties  CQncerned,  rights,  obliga- 
tions, liabilities  and  remedies  designed  to  provide  compensation  for  in- 
juries suffered  by  employees  engaged  in  maritime  work. 

And  so  construed,  we  think  the  enactment  is  beyond  the  power  of 
Congress.  Its  power  to  legislate  concerning  rights  and  liabilities  within 
the  maritime  jurisdiction  and  remedies  for  their  enforcement,  arises  from 
the  Constitution,  as  above  indicated.  The  definite  object  of  the  grant  was 
to  commit  direct  control  to  the  Federal  Government;  to  relieve  maritime 
commerce  from  unnecessary  burdens  and  disadvantages  incident  to  dis- 
cordant legislation ;  and  to  establish,  so  far  as  practicable,  harmonious  and 
uniform  rules  applicable  throughout  every  part  of  the  Union. 

Considering  the  fundamental  purpose  in  view  and  the  definite  end  for 
which  such  rules  were  accepted,  we  must  conclude  that  in  their  character- 
istic features  and  essential  international  and  interstate  relations,  the  latter 
may  not  be  repealed,  amended  or  changed  except  by  legislation  which  em- 
bodies both  the  will  and  deliberate  judgment  of  Congress^.  The  subject 
was  intrusted  to  it  to  be  dealt  with  according  to  its  discretion — not  for 
delegation  to  others.  To  say  that  because  Congress  could  have  enacted  a 
compensation  act  applicable  to  maritime  injuries,  it  could  authorize  the 
States  to  do  so  as  they  might  desire,  's  false  reasoning.  Moreover,  such 
an  authorization  would  inevitably  destroy  the  harmony  and  uniformity 
which  the  Constitution  not  only  contemplated  but  actually  established — ^it 
would  defeat  the  very  purpose  of  the  grant.  See  Sudden  &  Christenson 
Industrial  Accide»t  Commission,    (Cal.)    188  Pac.  803. 

Congress  cannot  transfer  its  legislative  power  to  the  States — by  nature 
this  is  non-delegable.  In  re  Rahrer,  140  U.  S.  545,  560;  11  Sup.  Ct.  865. 
35  L.  Ed.  572:  Field  v.  Clark.  143  U.  S.  649.  692;  12  Sup.  Ct.  495,  36  L 
Ed.  294;  Butt  field  v.  Stranaf^an,  192  U.  S.  470.  496  24  Sup.  Ct.  349 
48  L.  Ed.  525;  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  119,  126, 
25  Sup.  Ct.  211.  49  L.  Ed.  409;  Interstate  Com,  Comm.  v.  Goodrich,  Tran 
sit  Co..  224  U.  S.  194,  214,  32  Sup.  Ct.  436,  56  L.  Ed.  729. 

In  Clark  Dist' fling  Co.  v.  IVcstern  Md.  Ry.  Co.,  242  U.  S.  311,  37  Sup. 
Ct.  180,  61  L.  Ed.  326,  L.  R.  A.  1917B,  1218,  Ann.  Cas.  1917B,  845.  not- 
withstanding the  content-on  that  it  violated  the  Constitution — Art.  I,  Sec. 
8,  Clause  3--this  court  sustained  an  act  of  Congress  which  prohibited  the 
shipment  of  intoxicating  liquors  from  one  State  into  another  when  intend- 
ed for  use  contrary  to  the  latter's  laws.  Among  other  things,  it  was  there 
stated   that — 

The  argument  as  to  delegation  to  the  States  rests  upon  a  mere 
misconcept'on.  It  is  true  the  regulation  which  the  Webb-Kenyon  Act  con- 
tains permits  state  prohibitions  to  apply  to  movements  of  liquor  from  one 
state  into  another,  but  the  will  which  causes  the  prohibitions  to  be  applica- 
ble is  that  of  Congress,"  i.  e..  Congress  itself  forbade  shipments  of  a  de- 
signated character. 

And    further: 

*'The   exceptional   nature   of   the   subject   here    regulated   is    the   basis 

are  included  In  the  bUl.  The  bill  if  enacted  will  not  disrupt  the  admiralty  Jurii- 
diction  of  the  Federal  courts.  The  most  that  can  be  said  of  it  will  be  that  it  la 
a  recoffniiion  by  Congresa  that  a  concurrent  Jurisdiction,  State  and  Federal, 
should  exist  over  certain  matters.  Actions  that  were  formerly  triable  in  admiralty 
courts  will  si  II  be  triable  there.  Where  the  cases  were  formerly  triable  only 
in  such  courts  it  will  now  be  possible  for  the  State,  through  its  compensation  plan, 
to  determine  the  rights  of  the  parties  concerned.  In  other  words,  there  being 
concurrent  Jurisdiction,  the  injured  party,  or  his  dependents,  may  bring  an 
action    in   admiralty   or  submit    a    claim    under   the   compensation    plan. 
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upon  wh'ch  the  •exceptional  power  exerted  must  rest,"  i.  e.,  different  con- 
siderations would  apply  to  innocuous  articles  of  commerce. 

The  reasoning  of  that  opinion  proceeded  upon  the  postulate  that  be- 
cause of  the  peculiar  nature  of  intoxicants  which  gives  enlarged  power 
conccrn'ng  them,  Congress  might  go  so  far  as  entirely  to  prohibit  their 
transportation  :n  interstate  commerce.     The  statute  did  less. 

We  can  see  no  reason  for  saying  that  although  Congress  in  view  of  the 
nature  and  character  of  intoxicants  had  a  power  to  forbid  their  movement 
in  interstate  commerce,  it  had  not  the  authority  to  so  deal  with  the  sub- 
ject as  to  establish  a  regulation  (whch  is  what  was  done  by  the  Webl>- 
Kcnyon  Law)  making  it  impossible  for  one  state  to  violate  the  pro- 
hibitions of  the  laws  of  another  through  the  channels  of  interstate  com- 
merce. Indeed,  we  can  see  no  escape  from  the  conclusion  that  if  we 
accept  the  proposition  urged,  we  would  be  obliged  to  annotmce  the  con- 
tradiction in  terms  that  because  Congress  had  exerted  a  regulation  lesser 
in  power  than  it  was  authorized  to  exert,  therefore  its  action  was  void 
for  excess  of  power." 

See  Delameier  v.  South  Dakota,  205  U.  S.  93,  97,  27  Sup.  Ct.  447. 
51  L.  Ed.  724,  10  Ann.  Cas.  733. 

Here,  we  are  concerned  with  a  wholly  different  Constitutional  pro- 
visions-one which,  for  the  purpose  of  securing  harmony  and  uniformity, 
prescribes  a  set  of  rules,  empowers  Congress  to  legislate  to  that  end,  and 
pt-ohibits  material  interference  by  the  States.  Obviously,  if  every  State 
may  freely  declare  the  rights  and  Habilit  es  incident  to  maritime  em- 
ployment, there  will  at  once  arise  the  confusion  and  uncertainty  which 
framers  of  the  Constitution  both  foresaw  and  undertook  to  prevent 

In  The  Hamilton,  207  U.  S.  398,  28  Sup.  Ct.  133,  52  L.  Ed.  264,  an  ad- 
miralty proceeding,  effect  was  given,  as  against  a  ship  registered  in  Dela- 
ware, 10  a  .statute  of  that  State  which  permitted  recovery  by  an  ordinary 
action  for  fatal  injuries,  and  the  power  of  a  Sta'e  to  supplement  the  mari- 
time law  to  that  extent  was  recognized.  But  here  the  state  enactment 
prescribes  exclusive  rights  and  liabilities,  undertakes  to  secure  their  ob- 
servance by  heavy  penalties  and  onerous  conditions,  and  provides  novel 
remedies  incapable  of  enforcement  by  an  admiralty  court.  See  N.  V.  Cent. 
R.  R.  Co.  V.  White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  L.  Ed.  667  L.  R.  A. 
1917D.  1,  Ann.  Cas.  1917D.  629.  N.  Y.  Cent.  R.  R.  v.  Winfield,  2M  U.  S. 
147.  37  Sup.  Ct.  546,  61  L.  Ed.  1045.  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D. 
1139;  Southern  Pacific  Co.  v.  Jensen,  supra.  The  doctrine  of  The 
Hamilton  may  not  be  extended  to  such  a  situation. 

The  judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded  wjth  directions  to  take  further  proceedings  not  inconsistent 
Mrith  this  opinion. 

Reversed  and  remanded. 

Justice  Holmes,  dissenting. 

In  Southern  Pac.  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.524,  61  L.Ed. 
1086  L.  R.  A.  1918C,  451.  Ann.  Cas.  1917E,  900.  the  question  was 
whether  there  was  anything  in  the  Constitution  or  laws  of  the  United 
States  to  prevent  a  State  from  imposing  upon  an  employer  a  I'mited  but 
absolute  liability  for  the  death  of  an  employee  upon  a  gang-plank  be- 
tween a  vessel  and  a  wharf,  which  the  State  unquestionably  could  have 
imposed  had  the  death  occurred  on  the  wharf.  A  majority  of  the  Court 
held  the  State's  attempt  invalid,  and  thereupon,  by  an  Act  of  October  6, 
1917,  c.  97,  40  Stat.  395,  Congress  tried  to  meet  the  effect  of  the  decision 
by  amending  §  24,  cl.  3,  and  §  256,  cl.  3,  of  the  Judic'al  Code;  Act  of 
March  3,  1911,  c.  231;  36  Stat.  1087.  Those  sections  in  similar  iterms 
declared  the  jurisdiction  of  the  District  Court  and  the  exclusive  jurisdic- 
tion of  the  Courts  of  the  United  States,  "of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right  of  a 
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common  law  remedy  where  the  common  law  is  competent  to  give  it." 
The  amendment  added,  "and  to  claimants  the  rights  and  remedies  under 
the  workmen's  compensation  law  of  any  State."  I  thought  that  claim- 
ants had  those  rights  before.  I  think  that  they  do  now  both  for  the  old 
reasons  and  for  new  ones. 

I  do  not  suppose  that  anyone  would  say  that  the  words,  "The  judicial 
Power  shall  extend  ...  to  all  Cases  of  admiralty  and  nvaritime 
Jurisdiction,^'  Const  Art.  Ill,  Sect.  3,  by  implication  enacted  a  wh<^€ 
code  for  master  and  servant  at  sea,  that  could  be  modified  only  by  a 
constitutional  amendment.  But  somehow  or  other  the  ordinary  common 
law  rules  of  liability  as  between  master  and  servant  have  come  to  be  ap- 
plied to  a  considerable  extent  in  the  admiralty.  If  my  explanation,  that 
the  source  is  the  common  law  of  the  several  States,  is  not  accepted,  I 
can  only  say,  I  do  not  know  how,  unless  by  the  fiat  of  the  judges.  But 
surely  the  power  that  imposed  the  liability  can  change  it,  and  I  suppose 
that  Congress  can  do  as  much  as  the  judges  who  introduced  the  rules. 
For  we  know  that  they  were  introduced  and  cannot  have  been  elicited  by 
logic  alone  from  the  mediaeval  sea  laws. 

But  if  Congress  can  legislate  it  has  done  so.  It  has  adopted  statutes 
that  were  in  force  when  the  Act  of  October  6,  1917.  was  passed,  and  to 
that  extent  has  acted  as  definitely  as  if  it  had  repeated  the  words  used  by 
the  several  States — 2l  not  unfamiliar  form  of  law.  Gibbons  v.  Ogden, 
9  Wheat.  1.  207,  6  L.  Ed.  23;  Hoban  v.  Droqan,  10  Peters,  108.  119,  9  L. 
Ed.  363;  Cooley  v.  Board  of  Wardens,  12  How.  299.  317.  318  13  L.  Ed 
'996;  Itaerstafte  Coftsolidasted  Stieet  Ry.  Co.  v.  Massac huselts,  207  U.  S 
79,  84.  85,  28  Sup.  Ct.  26.  52  L.  Ed.  Ill,  12  Ann.  Cas.  555;  Franklin  v. 
United  States,  216  U  .S.  559  30  Sup.  Ct.  434,  54  L.  Ed.  615;  Louisville  & 
Nashznlle  R.  R.  Co.  v.  Western  Union  Telegraph  Co.,  237  U.  S.  300,  303 
35  Sup.  Ct  598,  59  L.  Ed.  965.  An  act  of  Congress^  we  always  say,  will 
965  An  Act  of  Cx)ngi*ess,  we  always  say.  will  be  construed  so  as 
to  sustain  it  if  possible,  and  thc^refore  if  it  were  necessary,  :he 
A^'x^rds  "rights  and  remedies  under  the  workntoi's  compensa- 
tion law  of  any  State"  should  be  taken  to  refer  solely  to  laws  existing 
at  the  time,  as  it  certainly  does  at  least  include  them.  See  United  States 
V.  Paul,  6  Peters  141  8  L.  Ed.  348.  Taking  the  act  as  so  limited  it  is  to  be 
read  as  if  it  set  out  at  length  certain  rules  for  New  York,  certain  others 
more  or  less  different  for  California,  and  so  on.  So  construed  the  single 
objection  that  I  have  heard  to  the  law  is  that  it  makes  different  rules  for 
different  places,  and  I  see  nothing  in  the  Constitution  to  prevent 
that.  The  only  matters  with  regard  to  which  uniformity  is  provided 
for  in  the  instrument  so  far  as  I  now  remember,  are  duties, 
imposts,  and  excises,  naturalization  and  bankruptcy,  in  article  I, 
section  8.  As  to  the  purpose  of  the  clause  concerning  the 
judicial  power  in  these  cases  nothing  is  said  in  the  instrument 
itself.  To  read  into  it  a  requirement  of  uniformity  more 
mechanical  than  is  educed  from  the  express  requirement  of  equalivy 
in  the  Fourteenth  Amendment  seems  to  me  extravagant.  Indeed 
it  is  contrary  to  the  construction  of  the  Constitution  in  the  very 
clause  of  the  Judiciary  Act  that  is  before  us.  The  saving  of  a  common 
law  remedy  adopted  the  common  law  of  the  several  States  within  their 
several  jurisdictions,  and,  I  may  add  by  way  of  anticipation,  included  at 
least  some  subsequent  statutory  changes.  Steamboat  Co.  v.  Chase,  16 
Wall.  522,  530-534.  21  L.  Ed.  369;  Knaf>f>,  Stone  &  Co.  Company  v. 
McCaffrey,  \77  U.  S.  638.  645.  646  20  Sup.  Ct  824,  44  L.  Ed.  921 ;  Rounds 
v.Cloverport  Foundry  &  Machine  Co.,  237  U.  S.  303,  307,  35  Sup.  Ct  596. 
59  L,  Ed.  966.  I  cannot  doubt  that  in  matters  with  which  Congress  is 
empowered  to  deal  it  may  make  different  arrangements  for  widely  dif- 
ferent localities  with  perhaps  widely  different  needs.     See  United  StaUs 
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V,  Press  Publishing  Co.,  219  U.  S.  1,  9,  31  Sup.  Ct.  212,  55  L.  Ed.  65^1 
Ann,  Cas.  942. 

I  thouRht  that  Clark  Distillina  Co,  v.  Western  Maryland  Ry.  Co., 
242  U.  S.  311,  37  Sup.  Ct.  180,  61  L.  Ed.  326  L.  R.  A.  1917D.  1218  Ann. 
Cas.  1917B,  845,  went  pretty  far  in  justifying  the  adoption  of  state  legisla- 
tion in  advance,  as  I  cannot  for  a  moment  believe  that  apart  from  the 
Eighteenth  Amendment  special  constitutional  principles  exist  against 
strong  drink.  The  fathers  of  the  Constitution  so  far  as  I  know  approved 
it.  But  I  can  see  no  constitutional  objection  to  such  an  adoption  in  this 
case  if  the  Act  of  Congress  be  given  that  effect  I  assume  that  Co»- 
gress  could  not  delegate  to  state  legislatures  the  simple  power  to  decide 
what  the  law  of  the  United  States  should  be  in  that  district.  But  when 
institutions  are  established  for  ends  within  the  power  of  the  States  and 
not  for  any  purpose  of  affecting  the  law  of  the  United  States,  I  take  it  to 
be  an  admitted  power  of  Congress  to  provide  that  the  law  of  the  United 
States  shall  conform  as  nearly  as  may  be  to  what  for  the  time  being 
exists.  A  familiar  example  is  the  law  directing  the  common  law  prac- 
tice ftCn  in  the  District  Courts  to  'conform,  as  near  as  may  be,  to  the 
practice  &c.,  existing  at  the  time'  in  the  State  Courts.  Rev.  Sts  §  914  (Comp. 
St.  §  1537).  This  was  held  by  the  unanimous  Courts  to  be  binding  in  Amy 
V.  Watert&wn,  No,  i,  130  U.  S.  301,  9  Sup.  Ct.  530  32  L.  Ed.  946.  See 
Gibbons  v.  Ogden,  9  Wheat.  1,  207,  208,  6  L.  Ed.  23;Cooley  v.  Board  of 
Wardens,  12  How.  299,  317.  318.  13  L.  Ed.  996.  1  have  mentioned 
the  scope  given  to  the  saving  of  a  common  law  remedy 
and  have  referred  to  cases  on  the  statutes  adopting  state 
pilotage  lawas.  Other  instances  are  to  be  fotmd  •  in  the 
Acts  of  Congress,  but  these  are  enough.  I  think  that 
996.  I  have  mentioned  the  scope  given  to  the  saving  of  a 
common  law  remedy  and  have  referred  to  cases  on  the  sta- 
tutes adopting  State  pilotage  laws.  Other  instances  are  to  be 
found  in  the  Acts  of  Congress,  but  these  are  enough.  I  think  that 
the  same  principle  applies  here.  It  should  be  observed  that  the  objection 
now  dealt  with  is  the  only  one  peculiar  to  the  adoption  of  local  law  in 
advance.  That  of  want  of  uniformity  applies  equally  to  the  adoption  of 
the  laws  in  force  in  1917.  Furthermore  we  are  not  called  on  now  to 
consider  the  collateral  effects  of  the  act.  The  onl^  question  before  us 
is  whether  the  words  in  the  Const  tution,  The  judicial  Power  shall  ex- 
tend to  .  .  .  all  Cases  of  admiralty  and  maritime  Jurisdiction'  pro- 
hibit Congress  from  passing  a  law  in  the  form  of  the  New  York  Work- 
men's Compensation  Act — if  not  in  its  present  form,  at  least  in  the  form 
in  which  it  stood  on  October  6.  1917.  I  am  of  opinion  that  the  New 
York  law  at  the  time  of  the  trial  should  be  applied  and  that  the  judgment 
should  be  affirmed. 

Mr.  Justice   Pitney,   Mr.  Justice   Brandies   and   Mr.  Justice   Clarke 
concur  in  dut  opinion. 


GLOBE  INDEMNITY  CO.  v.  HOOK  et  al.     (Civ.  3277.) 

(District  Court  of  Appeal,  First  District,  Division  2.  California.  March26, 
1920.  Hearing  Denied  by  Supreme  Court  May  20,  1920.) 

189  Pacific  Reporter  797. 

1.   MASTER  AND  SERVANT  —  EMPLOYEE  STEPPING   INTO 
ELEVATOR  WELL  IN  DARKNESS  HELD  NEGLIGENT  PRE- 
CLUDING RECOVERY  OVER  BY  COMPENSATION  INSURER. 
Employee  who  in  darkness  stepped  into  elevator  well  without  attempt- 
ing to  ascertain  whether  elevator  was  at  floor,  but  looking  behind  him 


Digitized  by 


Google 


128         6  WORKMEN'S    COMPENSATION    L.    J.      (Cal.)        [Aug., 

with  his  companion,  was  negligent  precluding  recovery  over  against  owners 
and  lessees  of  building  by  workmen's  compensation  insurer. 

(For  other  ceases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

3.  MASTER  AND  SERVANT— EVIDENCE  HELD  CONCLUSIVELY 
TO  SHOW  CONTRIBUTORY  NEGLIGENCE  OF  DECEASED 
EMPLOYEE. 

In  action  by  workmen's  compensation  insurer  of  employers  of  one 
who  stepped  in  darkness  into  elevator  shaft  of  building  owned  by  some 
other  and  leased  by  them  to  other  defendants,  evidence  keld  to  show  con- 
clusively that  deceased  employee  was  guilty  of  contributory  negligence  in 
stepping  into  the  shaft  without  endeavoring  to  ascertain  whether  elevator 
was  at  floor. 

(I'or  other  cas*^'.  sec  Mtu^icr  :tnd  Servant.  Ltc    Dig.  §  405[1].) 

-Appeal  from  Superior  Court.  L('<  Angdcs  bounty;  Frederick  W. 
Houser,  Judge. 

Action  by  the  Globe  Indemnity  Company  against  W.  S.  Hook,  Jr.,  and 
wife,  and  Geo.  Rice  &  Sons,  a  corporation.  From  judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

Lewis  Cruickshank  and  Vincent  B.  Vaughan,  both  of  Los  Angeles, 
for  appellant. 

R.  P.  Jennings  and  Jefferson  P.  Chandler,  both  of  Los  Angeles,  for 
respondents  W.  S.  Hook,  Jr.,  and  Myrtle  Wood  Hook. 

Hollzer  &  Greer  berg  and  Jioe  Crider,  Jr.,  all  of  Los  Angeles,  for 
respondent  George  Rice  &  Sons. 

NouRSE,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  de- 
fendants following  an  order  granting  their  motion  for  nonsuit.  Plain- 
tiff sued  as  surety  in  subrogation  under  the  provisions  of  the  **Work- 
men's  Compensation,  Insurance  and  Safety  Act"  (St.  1917.  p.  831). 
to  recover  damages  for  negligence  on  the  part  of  the  defendants  result- 
ing in  the  death  of  one  Eugene  P.  Nolan.  The  decedent  was  an  em- 
ploye of  the  Pacific  Knitting  Mills,  with  which  the  plaintiff  had  made  a 
contract  of  compensation  insurance.  Pbintiff  had  paid  the  award  made 
by  the  Industrial  Accident  Commission   to  the  dependents  of  decedent. 

The  facts  of  the  case  are:  That  the  Pacific  Knitting  Mills  main- 
tained and  operated  an  establishment  on  the  fourth  floor  of  a  building 
situate  in  the  city  of  Los  Ancjeles  and  owned  by  the  defendants  Hook 
and  leased  by  the  defendant  Geo.  Rice  &  Sons.  Means  of  ingress  and 
egress  to  the  said  fourth  floor  was  by  way  of  a  passenger  elevator  and 
a  stairway  in  the  front  part  of  the  building  and  a  freight  elevator  in 
the  rear  of  the  building.  The  stairway  was  always  open.  The  passen- 
ger elevator  in  the  front  of  the  building  was  operated  between  the  hours 
of  7  a.  m.  and  5  o'clock  p.  m.,  and  the  freight  elevator  was  used  by 
employes  of  the  company  at  their  convenience.  Decedent  and  one  Stew- 
art on  the  day  of  the  injury  entered  the  rear  of  the  building  at  about 
5:30  p.  m.  on  a  dark  night  on  their  way  to  the  fourth  floor  for  the  pur- 
pose of  attending  to  their  duties.  They  approached  the  elevator  shaft, 
which  was  without  light  of  any  kind,  and  Stewart  raised  the  gate  which 
guarded  the  elevator  shaft,  stuck  his  foot  into  the  shaft  to  feel  the  ele- 
vator, and  continued  on  down  to  the  bottom  of  the  well,  receiving  slight 
injuries.  Decedent,  who  was  by  his  side,  followed  him  immediately  into 
the  well  and  struck  the  bottom  in  such  a  way  as  to  receive  injuries 
which  resulted  in  his  death.  Neither  party  made  any  effort  to  ascer- 
tain whether  the  elevator  was  at  the  ground  floor  other  than  as  just 
stated.  Both  were  looking  back  at  the  time  they  stepped  into  the  well, 
and  both  were  thoroughly  familiar  with  the  danger  which  they  assumed. 
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Stewart,  who  was  the  only  eyewitness  to  what  occurred,  testified  in  part 
as  follows: 

That  his  automobile  was  standing  in  the  street  directly  in  front 
of  the  freight  elevator,  and  he  went  to  the  automobile  and  turned  the 
dimmers  down ;  that  he  and  decedent  reached  the  elevator  at  the  same 
time,  and  reached  down  and  raised  the  gate  of  the  elevator;  that  at 
that  time  there  was  no  lights  in  the  elevator  nor  street  lights  in  the  vicin- 
ity to  light  up  the  elevator  shaft.  "I  reached  down  and  pulled  the  gate 
up  and  stuck  my  foot  in  to  feel  if  the  elevator  was  there,  and  just  as 
I  did  that  he  (decedent)  spoke  to  me  and  said,  *Your  lights  are  not  on.' 
*  *  *  And  instinctively' as  he  said  that,  although  I  knew  the  lights 
were  on,  I  turned  around  to  look;  and  then  just  a  subconscious  thought, 
whatever  it  was,  I  had  in  my  mind  to  step  in  there,  and  I  stepped  in. 
All  I  thought  was,  all  the  way  down,  *This  elevator  is  a  long  way  below 
the  floor,'  because  it  never  stopped  right  at  the  floor.  ♦  ♦  *  The 
elevator  was  above  instead  of  below.  ♦  ♦  ♦  We  both  stepped  in  to- 
gether into  the  shaft." 

The  same  witness  testified  that  they  could  have  entered  the  front 
door  and  walked  up  the  front  stairs;  that,  though  the  elevator  in  the 
rear  was  for  freight,  it  had  been  used  by  employes  of  the  knitting 
mills  as  a  passenger  elevator  for  about  three  years  prior  to  the  acci- 
dent; that,  though  the  freight  elevator  was  frequently  at  or  near  the 
gtound  floor,  it  was  often  either  in  the  basement  or  at  one  of  the  upper 
floors;  and  that  both  he  and  decedent  had  frequently  been  required  to 
pull  the  cable  in  order  to  bring  the  elevator  up  or  down  to  the  ground 
floor,  but  in  the  nighttime  ''generally  from  an  upper  floor  down;  in 
fact,  always.  T  don't  know  of  a  case  where  I  raised  the  elevator  from 
the  basement  after  dark." 

The  testimony  of  the  witness  Stewart  was  the  only  evidence  offered 
by  plaintiff  showing  the  circumstances  under  which  the  accident  occurred. 
There  is  therefore  no  conflict  in  the  evidence  in  this  particular.  The 
only  point  urged  upon  appeal  requiring  consideration  is  whether  this 
evidence  presented  such  a  case  of  contributory  negligence  on  the  part  of 
decedent  as  to  justify  the  trial  court  in  taking  the  case  from  the  jury,  it 
being  conceded  that  the  same  principles  of  law  as  to  contributory  negli- 
gence are  applicable  to  a  surety  suing  in  a  case  of  this  nature  as  are 
applicable  in  a  case  brought  directly  by  the  one  injured  or  his  legal 
representatives. 

[11  From  the  evidence  it  appears  that  decedent  knew  of  the  danger 
and-  assumed  the  risk  without  taking  any  precautions  or  care  to  avoid 
injury.  No  explanation  is  given  to  account  for  his  conduct.  Reasonable 
prudence  would  require  any  one  approaching  a  place  of  known  danger 
to  use  some  care,  at  least,  for  his  own  safety.  But  the  evidence  here 
is  not  only  that  decedent  stepped  into  the  elevator  well  without  attempt- 
ing to  ascertain  whether  the  elevator  was  at  the  floor,  but  that  at  the 
very  time  he  and  his  companion  entered  the  well  they  were  both  looking 
behind  them  into  the  street.  One  may  not  thus  heedlessly  disregard 
the  ordinary  precautions  which  prudence  would  require  to  be  tpken  for  his 
own  safety. 

[21  From  this  statement  of  the  evidence  the  propriety  of  the  nonsuit 
is  apparent.  As  the  Supreme  Court  said  in  Loftus  v.  Pac.  Elec.  Ry.  Co., 
166  Cal.  464,  467.  137  Pac.  34.  35 : 

"Ordinarily,  of  course,  the  question  whether  a  plaintiff  has  been 
guilty  of  contributorv  negligence  is  one  of  fact  for  the  jurv.  It  becomes 
a  question  of  law  for  the  decision  of  the  court  only  where  the  facts 
are  undisputed,  and,  even  then,  only  where,  on  those  facts,  reasonable 
minds  can  draw  but  one  conclusion  on  the  issue  of  plaintiff's  negligence." 

And  again,  in  Kauffman  v.  Machine  Shirt  Co.,  167  Cal.  506.  511.  140 
Pac.  15.  17: 

"It  is   true   tliat  ordinarily   the  question   of  contributory   negligence 
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is  one  largely  of  fact  for  the  consideration  of  the  jury,  but  where  the 
standard  of  conduct  required  of  persons  under  given  circumstances  has 
been  plainly  neglected  by  the  person  seeking  relief,  it  then  becomes 
a  question  of  law."  McGraw  v.  Friend,  etc.,  Lumber  Co..  120  Cal. 
574,  579,  52  Pac.  1004. 

[3]  The  evidence  here  is  of  such  a  nature  that  no  deduction  or 
inference  other  than  that  the  decedent  was  guilty  of  contributory  negli- 
gence could  be  drawn  and  reasonable  minds  could  not  have  honestly 
reached  a  different  conclusion. 

For  these  reasons  the  order  of  the  trial  judge  granting  the  motion 
to  nonsuit  plaintiff  was  proper,  and  the  judgment  is  accordingly  affirmed. 

I   concur:     Langdon,   P.  J.. 

Mr.  Justice  Brittain,  deeming  himself  disqualified  to  act  in  this 
case,   does  not  participate  in  its  determination. 


SADDLEMIRE  v.  AMERICAN  BRIDGE  CO. 

(Supreme  Court  of  Errors  of  Connecticut.  May  7,  1920.) 

110  Atlantic  Reporter  63. 

1.  MASTER  AND  SERVANT— MODIFICATION  OF  AWARD  CAN 

ONLY  BE  MADE  ACCORDING  TO  COMPENSATION  ACTT. 

A  modification  of  an  award  of  a  commissioner  under  the  Workmen's 

Compensation  Act  can  be  made  only  upon  proceedings  taken  in  accordance 

with  Pub.  Acts  1913,  c  138,  §  15,  as  amended  by  Pub.  Acts  1915,  c.  288,  §  91- 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  419.) 

2    MASTER  AND  SERVANT— NOTICE  OF  MODIFICATION   OF 
AWARD  OF  COMPENSATION  SHOULD  BE  DEFINITE. 
A  notice  of  hearing  on  the  modification  of  an  award  under  Work- 
man's Compensation  Act,  §  15,  as  amended  by  Pub.  Acts  1915,  c  288,  §  9, 
is  an  order,  and  should  approximate  an  order  of  court  in  its  definiteness 
and  its  form,  and  should  specifically  bring  the  claim  under  some  one  or 
more  of  the  statutory  causes  authorizing  a  modification  of  an  award. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

3.  MASTER  AND   SERVANT— NOTICE  OF  MODIFICATION   OF 

AWARD  OF  COMPENSATION  NOT  PREJUDICIAL. 

Where  the  re«:ord  makes  it  clear  that  both  the  employer  and  an  in- 
jured servant  had  full  opportunity  to  present  the  issue  of  modiiication  of 
an  award  under  the  Workmen's  Compensation  Act,  and  that  such  issue  was 
fully  heard  and  adjudicated  without  prejudice  to  any  rights  of  the  em- 
ployer, the  employer  cannot  complain  that  the  not'ce  of  hearing  was  not 
in  proper  form. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

4.  MASTER  AND  SERVANT— AWARD  OF  COMPENSATION  SUB- 

JECT TO  MODIFICATION. 

Award  of  compensation  under  the  Workmen's  Compensation  Act  is 
a  creation  of  statute,  and  is  subject  to  modification  on  the  grounds  speci- 
fied in  the  statute,  and  there  is  nothing  about  it  which  has  the  finality 
of  a  judgment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 
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5.  MASTER  AND  SERVANT— COMMISSIONER  NEED  NOT  IN- 

CLUDE ALL  INJURIES  IN  COMPENSATION  AWARD. 

Ordinarily  all  of  the  injuries  to  a  servant  may  be  included  in  one  award 
under  the  Workman's  Compensation  Act.  but  a  commissioner  need  not 
inc'ude  in  a  present  award  an  injury  whose  extent  or  prognosis  cannot  be 
then  determined. 

(For  o'her  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

6.  MASTER  AND  SERVANT  —  COMMISSIONER.  BECAUSE  OF 

DISQUALIFICATION,  MAY  DESIGNATE  ANOTHER  COM- 
MISSIONER TO  HEAR  QUESTION  OF  MODIFICATION  OF 
AWARD. 

A  commissioner,  under  the  Workmen's  Compensation  Act,  who  has 
made  an  award  for  the  loss  of  the  right  leg,  and  has  left  an  injury  to  the 
left  for  further  consideration,  may  designate  another  commissioner  to  hear 
the  proceeding  relative  to  a  modif'cation  of  the  original  award,  where  he 
deems  himself  disqualified  to  act. 

(For  other  cases,  see  Master  and   Servant,  Dec.  Dig.  §  397.) 

7.  MASTER  AND  SERVANT— EXPRESSION  OF  BELIEF  HAS  NO 

PLACE  IN  FINDING  BY  COMPENSATION  COMMISSIONER. 

An  expression  of  a  belief  by  a  commissioner  under  the  Workmen's 
Compensation  Act  has  no  place  in  his  finding,  and  must  be  disregarded. 
not  being  the  finding  of  a  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

8.  MASTER  AND  SERVANT— DISTINCT  INJURIES     TO     LEGS 

ENTITLED  EMPLOYEE  TO  COMPENSATION  FOR  EACH 
INJURY. 

Under  he  Workmen's  Compensation  Act,  one  receiving  a  distinct  in- 
jury to  the  right  leg,  resulting  in  its  loss,  and  an  injury  to  the  left  leg, 
resulting  in  total  incapac'ty,  the  injured  servant  was  entitled  to  compensa- 
tion for  each  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

9.  MASTER     AND     SERVANT  —  INFECTION     OF    LEFT     LEG 

FOLLOWING    AMPUTATION     OF    RIGHT  LEG    ENTITLED 

SERVANT  TO  COMPENSATION  FOR  BOTH  LEGS. 

Compensation  for  the  loss  of  a  leg  includes  the  loss  of  earning  power 
during  the  cure,  and  such  damages  as  are  the  ordinary  and  immediate 
instance  of  such  a  loss;  but  where,  in  consequence  of  the  amputation  of 
one  leg,  the  other  leg  becofnes  infected,  resulting  in  phlebitis  and  the  loss 
of  the  use  of  such  other  leg,  compensation  may  be  had  under  Workmen's 
Compensation  Act  for  the  loss  of  both  legs,  and  a  modification  of  the 
original  award  for  compensation  for  the  loss  of  the  leg  amputated  is 
authorized  under  section  15,  pt.  B,  of  the  act,  as  amended  by  Pub.  Acts 
1915.  c.  288.  §  9. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

10.  MASTER  AND  SERVANT— IN lURY  TO  LEFT  LEG,  RENDER- 
ED BY  THROWING  WEIGHT  THEREON  BY  REASON  OF 
AMPUTATION  OF  RIGHT  LEG,  RESULT  OF  ACCIDENT  UN- 
DER COMPENSATION  ACT. 

Where  a  left  leg  was  weakened  in  prior  injury,  and  the  servant  lost 
his  right  leg  by  reason  of  another  accident,  and  the  loss  of  the  right  leg 
threw  a  strain  and  weight  on  the  left  leg,  causing  phlebitis  to  the  left  leg 
and  rendering  it  useless,  the  phlebitis  is  not  to  be  attributed  to  the  prior  in- 
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jury,  but  to  the  last  injury,  which  was  its  predisposing  cause,  under  the 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

11.  MASTER  AND  SERVANT— LOSS  OF  ONE  LEG.  RESULTING 
IN  TOTAL  INCAPACITY.  ENTITLES  SERVANT  TO  COM- 
PENSATION FOR  TOTAL  INCAPACITY. 

Where  the  loss  of  a  leg  in  fact  results  in  partial  incapacity  the  provi- 
sion in  the  Wbrkmen's  Compensation  Act  for  compensation  for  the  loss  of 
a  leg  applies ;  but  where  the  loss  of  a  leg  in  fact  results  in  total  incapacity, 
the  provision  for  compensation  for  the  loss  of  a  leg  does  not  apply,  the 
servant  being  entitled  to  compensat-on  for  toatal  incapacity  provided  by 
Pub.  Acts   1915,  c.  288,   §  7. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [7].) 

12.  MASTER  AND  SERVANT  —  AWARD  FOR  PARTIAL  IN- 
CAPACITY PROPERLY  DEDUCTED  FROM  AWARD  FOR 
TOTAL  INCAPACITY. 

Where  the  commissioner  made  an  award  for  loss  of  right  leg.  under 
AVorkmen's  Compensation  Act,  on  modification  of  the  award,  by  reason  of 
an  injury  to  the  left  leg,  for  total  incapacity,  commissioner,  on  hearing 
for  modification,  did  not  err  in  making  an  award  covering  all  of  the  in- 
juries and  deducting  therefrom  payments  already  made  under  the  former 
award;   such  disposition  being  practical  and  just. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Appeal  from  Superior  Court.  New  Haven  County;  William  S.  Case, 
Judge. 

Proceeding  by  William  A.  Saddlemire  under  the  Workmen's  Com-- 
pensation  Act  to  obtain  compensation  for  personal  injuries,  opposed  by  the 
American  Bridge  Company,  the  employer.  There  was  an  award  of  com- 
pensation which  was  affirmed  by  the  superior  court,  and  the  employer 
appeals.     No  error. 

The  case  was  first  heard  by  Commissioner  Williams,  who.  on  August 
29,  1917,  ordered  defendant  to  pay  $10  a  week  for  182  weeks  for  the  loss 
of  the  r'Rht  leg.  and  also  the  medical  and  surgical  charges.  The  com- 
missioner in  his  award  said : 

"This  award  does  not  include  any  payment  for  injuries  or  permanent 
disability  to  the  left  leg,  but  is  solely  for  the  loss  of  the  right  leg.  and  is 
without  prejudice  to  the  rights  of  claimant  to  ask  for  a  hearing  de  novo 
on  his  c'aims  for  injuries  to  his  left  leg." 

In  the  event  of  such  rehearing  the  commissioner  designated  Dr. 
Donahue,  commissioner  of  the  Second  district  to  hear  the  same.  Com- 
missioner Williams  in  this  finding  also  said: 

"From  all  that  I  can  ascertain,  I  am  now  of  the  opinion  that  the  con- 
dition of  the  claimant's  left  leg  is  due  primarily  to  an  injury  sustained  by  him 
some  years  ago"  (referring  to  the  injury  of  1906,  hereafter  described). 

On  October  4,  1918.  plaintiff's  attorney  by  letter  requested  Com- 
missioner Williams  to  assign  this  case  for  a  hearing  before  Dr.  Donahue, 
as  previously  designated,  and  stated  his  claim  as  follows. 

"I  desire  at  this  time  to  make  claim  for  the  injury  resulting  to  Saddle- 
mire, affecting  his  left  leg,  and  affecting  his  total  incapacity  as  a  result 
of  one  leg  and  injury  to  the  other  leg,  and  I  desire  also  to  c'aim  convpensa- 
tion  for  Saddlemire.  which  was  a  direct  result  and  wh'ch  resulted  in  him 
being  confined  to  the  hospital  for  a  long  period  of  time  outside  of  the 
specific  injury  to  his  left  leg." 

On  October  8.  1918,  Commissioner  Will'ams  sent  notice  to  the  parties 
in  interest  as  follows: 
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"Certain  claims  are  made  which  I  consider  myself  disqualified  to 
pass  on:  A  claim  for  injuries  to  Saddlemire's  left  leg;  a  claim  for  di- 
minished earning  capaciay,  due  to  his  injuries  as  a  whole;  and  a  claim 
for  incapacity  payments  between  the  date  of  his  injury  and  the  time  of 
of  his  being  cured,  so  far  as  he  has  been  cured.  You  and 
each  of  you  are  therefore  notified  that  the  commissioner  for 
the  Second  district  .  Dr.  J.  J.  Donahue.  has  been  desig- 
nated to  act  for  me  in  this  case,  and  that  he  will  hear  and  determine  this 
matter  at  my  office  in  Waterbury.  on  Thursday,  October  31,  1918, 
at  9 :30  a.  m.  ." 

Commissioner  Donahue,  in  making  his  award  from  which  this  appeal 
is  taken,  found  the  following  facts :  The  plaintiff  c'a'mant.  while  working 
as  a  structural  ironworker  for  the  defendant  in  1908.  broke  his  left  leg. 
The  fracture  was  reduced  and  union  obtained,  and  thereafter  he  continued 
his  employment  with  defendant  as  a  structural  ironworker,  and  for  one 
or  two  years  wore  an  additional  brace,  but  for  six  or  seven  years  has  not 
worn  this  appliance,  did  not  limp  as  a  result  of  the  injury  to  his  left  leg, 
did  not  suffer  pain  or  special  inconvenience,  but  did  the  ordinary  work 
of  a  structural  ironworker,  and  was  in  comparatively  good  condit'on.  He 
was  and  had  been  for  two  or  three  months  prior  to  the  accident  a  foreman 
in  charge  of  a  gang  of  men  employed  by  the  defendant.  This  did  not  re- 
quire the  same  manual  lalx)r  as  was  required  of  one  of  the  employees,  but 
It  was  stil  necessary  for  him  to  climb  about  in  the  same  way  the  employees 
d  d.  On  December  8.  1916,  the  plaintiff  sustained  a  severe  injury  to  his 
right  ^eg,  arising  out  of  and  in  course  of  his  employment.  As  a  conse- 
quence his  right  leg  was  amputated  on  December  8th,  but  the  operation 
was  improperly  performed,  and  a  reamputation  was  necessary  on  January 
12»h.  An  infective  process  followed  the  second  amputation,  and  the  plain- 
•iff  for  a  t'me  was  in  a  critical  condition.  When  the  stump  of  the  right 
leg  was  sufficiently  healed,  so  that  it  was  practicable  for  the  plaintiff  to 
get  in  a  cha  r,  it  was  found  that  the  left  leg  could  not  be  lifted  or  used 
without  having  it  lifted  by  the  orderly.  On  the  trial  an  examination  re- 
v^akd  a  marked  phlebitis  in  the  left  leg,  which  had  followed  as  a  result 
cf  the  injury  of  December  8th. 

The  commissioner  says  in  his   finding: 

**I  belive  it  [the  phlebitis]  followed  the  trauma  to  the  left  leg."  **Be- 
for  the  accident  of  December  8th.  the  plaintiff's  Icf^  leg  was  not  perfect;  but 
it  was  a  useful  leg.  and  had  given  him  no  trouble  for  sornc  six  years 
next  preceding  the  'njur>'  of  December  8th,  and  he  had  been  doing  the  same 
work  that  any  other  structural  ironworker  does."  '*0n  December  8th  he  had 
two  good  useful  legs,  and  could  and  did  pursue  his  vocation  as  a 
structural  ironworker.  S'nce  December  8;h.  as  a  result  of  his  injury,  he 
lost  his  right  leg  and  his  left  leg  has  been  changed  from  a  useful  and  use- 
able leg  to  one  on  which  he  can  only  stand  at  the  utmost  for  half  an  hour, 
and  that  with  pain  and  discomfort,  and  then  is  in  a  condition  bordering 
on  collapse;  for  doing  work  the  left  leg  has  become  useless."  "Since 
December  8,  1916,  the  condition  of  the  plaintiff  has  been  one  of  permanent 
total  incapacity  to  work.'* 

The  commissioner  also  stated  in  h's  finding  that  whether  the  phlebitis 
followed  as  a  result  of  the  injury  to  the  left  leg,  or  as  a  result  of  the 
injury  to  the  right  leg,  it  had  followed  as  a  result  of  the  injury  of 
December  8th.  The  reasons  of  appeal  wh'ch  the  defendant  pursues  are 
sufficiently  stated  in  the  opinion. 

Arthur  M.  Marsh  and  Jonathan  Grout,  both  of  Bridgeport,  for  ap- 
pelant. 

Qayton  L  .Klein,  of  Waterbury,  for  appellee. 
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Wheeler,  J.  (after  stating  the  facts  as  above).  The  denial  of  the 
motion  to  correct  the  finding,  by  striking  out  paragraphs  17,  18,  20,  and 
21  of  the  finding,  was  correct.  The  evidence  and  the  necessary  inferences 
therefrom  justified  these  findings. 

The  denial  of  the  motion  to  add  paragraphs  25  and  26  to  the  finding, 
was  erroneous;  but,  as  wc  shall  show  later  in  the  opinion,  whether 
these  findings  were  in  the  finding  or  not  would  not  affect  the  judgment 
or  change  the  ruling  upon  questions  involved. 

The  remaining  reasons  of  appeal  challenge  the  authority  of  Com- 
missioner Williams  to  leave  open  for  hearing  de  novo  the  claim  for 
injury  to  the  left  leg,  and  insist  that  his  decision  was  one  of  partial 
incapacity,  covering  the  loss  of  the  right  leg  and  all  consequences  arising 
therefrom,  and  was  final.  They  challenge  the  power  and  jurisdiction  of 
Commissioner  Donahue  to  reopen  or  modify  the  award,  so  as  to  become 
an  award  of  total  incapacity,  since  no  motion,  petition,  or  proceeding 
has  been  had  to  that  end  under  section  15  of  part  B  of  the  Compensation 
Act  (Pub.  Acts  1913,  c.  138)  as  amended  by  section  9  of  chapter  288  of 
the  Public  Acts  of  1915,  and  they  assert  that  Commissioner  Donahue 
erred  in  his  award  for  total  incapacity,  since  the  previous  injury  of  1908 
resulted  in  partial  incapacity,  and  this  injury  contributed  in  a  material 
degree  to  the  total  incapacity  found  by  the  commissioner,  and  finally 
they  press  the  point  that,  if  Commissioner  Donahue  had  any  power  or 
jurisdiction  over  the  case,  it  was  only  to  award  compensation  for  such 
partial  incapacity  as  resulted  solely  from  the  direct  injury  to  the  left 
leg,  since  the  award  of  Commissioner  Williams  covered  the  loss  of  the 
right  leg  and  all  consequences  arising  therefrom. 

[1]  The  authority  of  the  commissioner  is  found  in  the  Compensation 
Act,  and  the  modification  of  the  award  of  Commissioner  Williams  could 
be  made  only  upon  proceedings  taken  in  accordance  with  section  15  of 
chapter  138  of  the  Public  Acts  of  1913,  as  amended  by  section  9  of 
chapter  288  of  the  Public  Acts  of  1915.  The  fundamental  point  in  the 
case,  of  necessity,  involves  an  interpretation  of  this  section.  It  reads 
as  follows: 

"Section  15  of  part  -B  of  said  act  is  hereby  amended  to  read  as 
follows:  Any  award  of  or  voluntary  agreement  concerning  compensa- 
tion made  under  this  act  shall  be  subject  to  modification,  upon  the  request 
of  either  party  and  in  accordance  with  the  procedure  for  original  de- 
termination, whenever  it  shall  appear  to  the  compensation  commissioner 
that  the  incapacity  of  an  injured  employe  has  increased,  decreased,  or 
ceased,  or  that  the  measure  of  dependence,  on  account  of  which  the  com- 
pensation is  paid,  has  changed,  or  that  changed  conditions  of  fact  have 
arisen  which  necessitate  a  change  of  such  agreement  or  award  in  order 
to  properly  carry  out  the  spirit  of  this  act.  The  commissioner  shall 
also  have  the  same  power  to  open  and  modify  an  award  as  any  court  of 
the  state  has  to  open  and  modify  a  judgment  of  such  court." 

The  primary  purpose  of  this  section  of  the  act  is  to  give  compensa- 
tion to  the  injured  employe  in  measure  as  fixed  by  the  statute,  and  to 
give  no  more:  to  limit  the  compensation  for  the  incapacity  of  the  injured 
employe,  or  for  the  measure  of  dependence,  to  the  duration  of  the  injury 
and  incapacity,  or  of  the  measure  of  dependence;  to  increase  the  com- 
pensation within  the  statutory  measure,  in  so  far  as  the  incapacity  or 
dependence  has  increased,  and  in  the  event  of  a  decrease  in  the  inca- 
pacity or  the  dependence  to  decrease  the  compensation  to  the  extent 
of  this  decrease ;  and  in  order  to  cover  any  possible  contingency  the  statute 
finally  provides  that  every  award  made  is  subject  to  modification  when- 
ever changed  conditions  of  fact  have  arisen  which  necessitate  a  change 
of  such  award  in  order  to  properly  carry  out  the  spirit  of  the  act. 

The  modification  of  the  award  can  be  obtained  for  the  causes  and 
through  the  procedure  specified  in  the  statute.  The  procedure  authorized 
is  a  request  to  the  commissioner  by  either  party  for  a  modification  made 
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in  the  form  adopted  in  a  claim  for  an  award.  The  causes  which  will 
authorize  the  modification  are  the  satisfying  of  the  judgment  of  the 
commissioner  that  the  incapacity  of  the  injured  employe,  or  the  measure 
of  dependence,  has  (1)  increased;  or  (2)  decreased;  or  (3)  ceased;  or 
(4)  that  changed  conditions  of  fact  have  arisen  which  necessitate  a 
change  of  such  award  in  order  to  properly  carry  out  the  spirit  of  the 
statute. 

[2]  The  procedure  in  bringing  this  claim  for  a  modification  of  the 
original  award  should  not  serve  as  a  precedent;  it  is  not  in  the  form 
of  aji  original  determination,  nor  is  the  notice  of  hearing  in  the  most 
approved  form.  This  is  an  order,  and  should  approximate  an  order  of 
court  in  its  definiteness  and  its  form,  and  in  every  case  should  specifically 
bring  the  claim  under  some  one  or  more  of  the  statutory  causes  authoriz- 
ing a  modification  of  an  award. 

[3]  But  the  record  makes  it  clear  that  each  of  the  parties  had  such 
notice  as  to  give  them  full  opportunity  to  present  to  Commissioner 
Ek)nahue  the  issue  of  modification,  and  that  that  issue  was  fully  heard 
and  adjudicated  >^nthout  prejudice  to  any  rights  of  the  defendant  which 
cannot  be  protected  upon  this  appeal.  Matters  of  procedure  in  com- 
pensation cases,  which  do  not  affect  prejudicially  the  rights  of  parties,  will 
not  avail  upon  appeal.  Unless  such  rights  be  thus  affected,  the  form 
of  procedure  before  the  compensation  commissioner  is  exclusively  for  his 
determination. 

[4]  The  defendant  attempts  to  liken  the  award  to  the  judgment  of  a 
court  and  the  proceedings  to  modify  the  award  to  that  for  a  new  trial. 
There  is  no  such  similitude.  The  award  is  subject  to  modification  at 
any  time  for  the  causes  named  in  the  statute,  and  these  are  radically 
different  from  causes  which  give  ground  for  a  new  trial.  The  award  is 
the  creation  of  statute;  it  is  subject  to  modification  upon  the  grounds 
specified  in  the  statute.  There  is  nothing  about  it  which  has  the  finality 
of  a  judgment. 

There  was  no  question  of  dependency  involved.  The  claims  contained 
in  the  order  of  Commissioner  Williams  for  a  hearing  were :  For  injuries 
to  the  left  leg;  for  diminished  earning  capacity  due  to  the  injuries  as  a 
whole:  for  payments  for  incapacity  between  the  date  of  injury  and  the 
time  of  cure,  so  far  as  claimant  has  been  cured.  This  method  of  stating 
the  claims  does  not  follow  the  statute,  but  we  think  the  parties  were 
not  misled,  and  that  not  only  was  the  injury  to  the  left  leg  and  all  of 
its  consequences  involved,  but  also  any  increased  incapacity  was  nec- 
essarily involved  in  a  claim  for  diminished  earning  capacity  due  to  the 
injuries  as  a  whole.  Commissioner  Williams  concluded  his  memoran- 
dum of  decision  thus: 

"The  award  is  purely  for  the  loss  of  the  right  leg,  and  is  without 
prejudice  to  the  rights  of  the  claimant  to  ask  for  a  hearing  de  novo  on 
his  whole  claim  for  injuries  to  his  left  leg." 

[5]  Ordinarily  all  of  the  injuries  may  be  included  in  one  award, 
but  it  may  wel^  be  that  it  will  be  inadvisable  to  include  in  a  present 
award  an  injury  whose  extent  or  prognosis  cannot  be  then  determined. 
We  cannot  say  that  Commissioner  Williams  exercised  his  discretion 
wrongly  in  confining  the  award  to  the  loss  of  the  right  leg. 

[61  His  designation  of  Commissioner  Donahue  to  conduct  the  fur- 
ther hearing,  because  of  his  own  disqualification,  was  within  his  power. 
It  was  unfortunate  that  the  matter  had  to  be  heard  by  another  commis- 
sioner. Every  effort  should  be  made  to  avoid  disqualification,  so  that 
the  same  commissioner  may  conduct  the  subsequent  hearing,  or  the 
hearing  for  a  modification  of  the  original  award.  Commissioner  Will- 
iams further  states  in  his  memorandum  that  he  is  now  of  the  opinion 
that  the  condition  of  the  claimant's  left  leg  is  due  primarily  to  an 
injury  sustained  by  him  some  years  ago.  and  secondarily  to  the  fact 
that  the  loss  of  the  right  leg  has  caused  an  undue  strain  and  weight 
Vol.  VI— Comp.   10 
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on  the  left  leg,  which  in  its  weakneed  condition,  owing  to  the  previous 
injury,  it  cannot  bear. 

[7]  The  commissioner  was  of  the  opinion  that  this  was  a  direct 
result  of  the  loss  of  the  right  leg  and  covered  by  the  specific  award 
made.  This  conclusion  was  an  opinion,  and  cannot  be  treated  as  an 
adjudication,  as  the  defendant  insists.  Commissioner  Donahue  found  that 
there  was  a  total  incapacity  of  the  left  leg,  due  to  phlebitis.  In  his 
finding  he  says  he  believes  this  followed  the  trauma  to  the  left  leg. 
An  expression  of  a  belief  has  no  place  in  a  finding;  it  is  not  the  equiva- 
lent of  a  finding  of  fact,  and  must  be  disregarded. 

[8]  We  have  suggested  heretofore  that  findings  of  commissioners 
be  made  in  the  manner  and  form  of  findings  of  the  superior  court.  Only 
ultimate  facts  and  the  conclusion  of  the  commissioner  should  appear, 
together  with  the  rulings  made,  and  the  claims  of  the  parties,  with  the 
award  made.  The  reasons  and  arguments  should  be  kept  for  the  mem- 
orandum of  decision.  The  findings  of  compensation  commissioners  not 
infrequently  depart  from  our  rule,  and,  instead  of  stating  the  facts, 
give  parts  of  the  evidence,  expressions  of  witnesses,  and  the  opinion 
and  belief  of  the  commissioner.  Had  there  been  a  definite  fijiding,  sup- 
ported by  the  evidence  that  the  phlebitis  followed  the  trauma  to  the  left 
leg,  further  discussion  would  have  been  unnecessary.  But,  although 
this  finding  does  not  appear,  we  think  the  commissioner  can  be  justified 
in  his  conclusion.  He  does  find  that,  whichever  way  it  came,  whether 
as  a  result  of  the  trauma  to  the  left  leg  or  from  infection  follow- 
ing the  amputation  of  the  right  leg,  the  phlebitis  in  the  left  leg  followed 
as  a  result  of  the  injury  of  December  8th.  If  the  phlebitis  did  result 
from  the  injury  to  the  left  leg,  compensation  must  be  awarded;  for  the 
injury  to  the  right  and  left  legs  were  separate  injuries,  compensation 
for  the  injury  to  the  left  leg  had  never  been  made.  Olmstead  v. 
Lamphier,  93  Conn.  26,  28,  104  Atl.  488. 

[9]  If  the  phlebitis  cjme  from  an  infection  following  the  amputa- 
tion of  the  right  leg,  the  defendant  contends  that  this  was  a  direct  conse- 
quence of  the  injury  to  the  right  leg,  and  was  compensated  in  the  award 
for  its  loss.  Compensation  for  the  loss  of  a  leg  includes  the  loss  of 
earning  power  during  the  cure  and  such  damages  as  areJ  the  ordinary 
and  immediate  incidents  of  such  a  loss.  But  where,  in  consequence 
of  the  amputation,  injuries  result  which  are  distinguishable  from  those 
immediate  results  of  the  amputated  limb,  for  example,  if  a  nervous 
disorder  ensue,  or  blood  poisoning  set  in,  or  a  phlebitis  develops,  affec- 
tions such  as  these  were  not  intended  by  the  Compensation  .\ct  to  be 
compensated  in  the  loss  of  this  member.  They  are  not  the  normal  and 
immediate  incidents  of  the  lost  member. 

We  pointed  out  in  Kramer  v.  Sargent  &  Co.,  93  Conn.  28,  104  AtL 
490,  that  the  specified  injuries  in  Rev.  1918,  §  5352,  for  the  loss  of  a 
member,  will  ordinarily  involve  a  period  of  incapacity,  of  varying  dura- 
tion. The  defendant  relies  upon  a  sentence  at  the  close  of  the  opinion 
that  the  award  "was  also  intended  to  cover  all  of  the  injuries  resulting 
from  the  loss  of  the  member."  This  statement,  as  the  opinion  shows, 
had  reference  to  the  immediate  point  involved,  whether  the  incapacity 
resulting  from  the  loss  of  a  member  during  the  duration  of  the  cure  was 
included  in  the  award. 

All  of  the  injuries  resulting  from  the  loss  of  the  member  include 
those  ordinary,  natural,  and  immediate  results  of  the  loss  of  the  member. 
When  the  results  are  unusual  and  are  not  the  ordinary  incidents  follow- 
ing the  amputation,  and  partial  or  total  incapacity  results,  this  is  not 
to  be  attributed  to  the  loss  of  the  member,  and  is  specifically  included 
in  the  cases  which  section  15  of  part  B  of  the  act  provides  shall  authorize 
a  modification  of  the  original  award. 

flOl  Commissioner  Donahue  held  that  the  phlebitis  must  be  at- 
tributed to  the  injury  of  December  8th.  The  correctness  of  this  ruling  is 
one  of  the  chief  grounds  of  the  appeal.  The  defendant  claims  that  Com- 
missioner Williams  was  right  in  his  conclusion  that  the  phlebitis  resulted 
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primarily  from  the  weakened  condition  of  the  left  leg,  due  to  the  injury 
of  1908,  and  secondarily  to  the  added  strain  and  weight  put  upon  the 
left  leg,  by  reason  of  the  loss  of  the  right  leg. 

If  we  assume  this  condition,  a  weakened  left  leg,  due  to  a  prior  injury, 
predisposing  it  to  phlebitis,  if  the  unusal  strain  and  weight  were  placed 
upon  it,  and  the  injury  of  Decenlber  8th,  the  loss  of  the  right  leg, 
throwing  this  strain  and  weight  on  the  left  leg,  which  caused  phlebitis 
to  the  left  leg  and  rendered  it  useless,  the  phlebitis  is  not  to  be  attributed 
to  the  prior  injury,  but  to  the  last  injury,  which  was  its  predisposing 
cause.  Hartz  v.  Hartford  Faience  Co.,  90  Conn.  539,  542,  97  Atl.  1020, 
involved  the  same  principle.  A  condition  of  hernia  existed,  and  the  strain 
of  lifting  aggravated  the  condition,  resulting  in  death.  The  last  injury 
developed  the  ailment  which  caused  the  condition  of  total  incapacity,  and 
a  compensation  for  the  last  injury  properly  includes  this  final  conse- 
quence of  the  injury. 

fll]  The  defendant  argues  with  confidence  that,  if  a  one-legged 
man  loses  his  other  leg,  he  is  entitled  only  to  the  specified  compensation 
for  the  loss  of  the  last  leg.  But  this  cannot  be  so;  else,  if  he  loses 
each  leg  at  different  times,  he  is  merely  entitled  to  the  compensation 
specified  for  the  loss  of  each  leg,  and  these  combined  would  not  equal 
the  award  for  total  incapacity.  Our  statute  did  not  intend  a  consequence 
leading  to  such  injustice.  Section  7  of  chapter  288  of  the  Public  Acts  of 
1915  reads  as  follows: 

**In  case  the  injury  results  in  total  incapacity  to  work  there  shall 
be  paid.    ♦    ♦    ♦ " 

This  compensation  is  greater  than  that  given  for  partial  incapacity 
in  the  loss  of  a  leg  above  the  knee.  The  injury  of  December  8th  resulted 
in  the  plaintiff*s  total  incapacity,  and  the  literal  reading  of  the  statutory 
provision  for  total  incapacity  brings  the  plaintiff's  case  within  it.  When 
the  loss  of  a  leg  in  fact  results  in  partial  incapacity,  the  provision  for 
compensation  for  the  loss  of  a  leg  applies.  Where  the  loss  of  a  leg,  in 
fact  results  in  total  incapacity,  the  provision  for  compensation  for  the  loss 
of  a  leg  does  not  apply. 

An  act  like  that  of  Massachusetts  makes  no  attempt  to  apportion  the 
responsibility  for  a  total  incapacity,  part  to  a  former  injury,  and  part 
to  a  present  injury.  The  plaintiff's  condition  of  partial  incapacity  follow- 
ing; the  prior  injury  has  been  transformed  into  a  total  incapacity  by 
reason  of  the  loss  of  the  right  leg  and  its  resulting  consequences.  Logi- 
cally and  practically  the  injury  to  the  leg  should  be  held  to  be  the  cause 
of  the  total  incapacity.  The  prior  injury  injured  his  left  leg,  but  left  it 
so  that  it  was  a  useful  leg.  The  injury  of  December  8th  took  away  his 
leg  and  made  his  left  leg  useless.  .Branconnier's  Case,  223  Mass.  273, 
111  N.  E.  792.  Cases  in  other  jurisdictions,  which  reach  a  different 
conclusion,  are  so  affected  by  their  local  statutes  that  we  do  not  deem 
it  important  to  differentiate  them  from  this  decision. 

[12]  We  do  not  think  the  defendant  interprets  the  award  of  Com- 
missioner Donahue  aright;  in  reality  his  award  does  not  set  the  award 
of  Commissioner  Williams  aside.  He  makes  an  award  covering  all  of 
the  injury,  that  which  was  not  included  in  the  former  award  and  for 
the  increased  injury  and  incapacity,  and  from  this  total,  which  was  the 
utmost  the  plaintiff  could  receive,  he  deducts  payments  already  made  under 
the  former  award.  That  disposition  of  the  matter  is  at  once  practical  and 
just  and  within  the  Compensation  Act. 

There  is  no  error. 

The  other  Judges  concurred. 
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RUDNICK  et  al.  v.  WHITE  BROS. 

(Superior  Court  of  Delaware.  New  Castle.  May  13,   1920.) 

109  Atlantic  Reporter  881. 

1.  MASTER  AND  SERVANT— FINDING  THAT  PARENTS  OF  DE- 
CEASED WERE  NOT  DEPENDENT  WITHIN  COMPENSA- 
TION ACT,  HELD  WARRANTED. 

In  a  proceeding  by  the  parents  of  a  deceased  employee  under  the  Work- 
men's Compensation  Act,  held,  though  decedent  gave  his  mother  practically 
all  of  his  wages,  yet.  as  the  father  was  only  42  years  old,  in  good  health, 
and  able  to  follow  his  occupation,  and  the  sister,  earning  $120  a  month, 
contributed  nothing  to  the  suport  of  her  parents,  a  finding  that  the  parents 
were  not  dependent  was  warranted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

3.  MASTER  AND  SERVANT— AWARD  UNDER  COMPENSATION 

ACT  TREATED  BY  COURTS  AS  VERDICT. 

An  award  by  the  Industrial  Accident  Board  under  the  Workmen's 
Compensation  Act  will  be  treated  as  having  the  same  force  as  a  verdict, 
and  will  not  be  disturbed,  if  supported  by  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7.].) 

Proceedings  under  the  Workmen's  Compensation  Act  (Rev.  Code  1915, 
§§  3101-3193)  before  the  Industrial  Accident  Board  (No.  9026,  November 
15,  1919),  by  Fred  Rudnick  and  Lena  Rudnick  to  obtain  compensation  for 
the  death  of  Jacob  Rundnick,  their  son,  against  White  Bros.,  the  employer. 
The  Industrial  Accident  Board  disallowed  th^  claim  for  compensation,  and 
the  claimants  appeal.     Award  sustained. 

Pennewill,  C.  J.,  and  Boyce  and  Conrad,  JJ.,  sitting. 

Philip  L.  Garrett,  of  Wilmington,  for  clamants. 
William  S.  Hilles,  of  Wilmington,  for  employer. 

The  reasons  assigned  for  the  appeal  are  briefly:  It  appears  from  the 
decision  and  judgment  of  the  board:  (1)  That  the  claimants  and 
appellants  were  dependents  of  the  deceased;  (2)  that  a  full  hear- 
ing of  all  the  material  facts  bearing  upon  the  claim  was  not  had  before 
the  board;  and  (3)  that  the  board  applied  a  test  which  is  erroneous  as 
a  matter  of  law,  namely,  whether  or  not  the  claimants  could  support  life 
without  the  contributions  of  the  deceased. 

A  majority  of  the  board  found  that  the  claimants  "were  not  dependent 
to  any  extent  upon  Jacob  Rudnick  for  support  at  the  time  of  his  death." 

Under  the  statute  and  rule  of  court,  appeals  from  the  Industrial  Ac- 
cident Board  are  heard  by  the  court  from  the  record  of  the  proceedings 
before  the  board,  without  the  aid  of  a  jury.  Section  111  (Code,  §  3193r) 
30  Del.  Laws,  540. 

For  the  appellants  the  record  was  relied  on  to  sustain  the  several 
grounds  of  appeal. 

For  the  appellee  it  was  urged :  (a)  That  dependency  under  the  act  can- 
not be  presumed,  but  must  be  established  to  the  satisfaction  of  the  court, 
and  the  board  having  found  as  a  fact  that  dependency  did  not  exist,  the 
court  should  not  reverse  the  finding,  Bradbury's  Workmen's  Compensa- 
tion, pp.  Wl  1076,  1082,  1084.  1089.  1091.  1094.  1096,  and  1098;  (b)  that 
the  record  fails  to  disclose  that  the  board  omitted  to  receive  or  consider 
any  testimony  offered,  or  what  material  facts  bearing  upon  the  claim  was 
not  heard  by  that  board;  and  (c)  that  it  appears  that  the  board  did  not 
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apply  the  test  of  whether  or  not  the  claimants  could  support  life  without 
the  contribution  of  the  deceased,  but  on  the  contrary  said: 

"The  test  of  dependency  is  not  whether  the  familiy  could  support  life 
without  the  contribution  of  the  deceased,  but  whether  they  depended  upon 
them  as  a  part  of  th^ir  income  or  means  of  living/*  Shaw  Co.  v.  Palma- 
tory,  7  Boyce.— .  105  Atl.  417;  13  Neg.  Cas.  315  (note,  315  to  333), 

The  general  character  of  the  testimony  on  the  question  of  dependency 
is  sufficiently  shown  in  the  opinion  of  the  court. 

Per  Curiam.  [1]  While  the  case  before  the  court  is  very  much 
like  the  case  of  Shaw  Co.  v.  Palmatory,  7  Boyce,  — ,  105  Atl.  417,  in  its 
facts,  we  think  there  h  sufficient  dissimilarity  to  distinguish  the  one 
from   the  other. 

In  the  Palmatory  Case,  in  which  the  board  found  there  was  de- 
pendency, the  testimony  on  material  points  was  reasonably  definite  and 
clear,  while  in  the  present  case  it  is  exceedingly  vague  and  uncertain. 
It  does  not  appear  how  much  the  father  made  in  his  business,  or  why 
he  did  not  contribute  more  to  the  support  of  his  family.  While  it  was 
shown  that  practically  all  of  the  son's  wages  were  given  to  his  mother 
it  is  not  clear  that  any  part  was  required  or  used  for  the  actual  support 
of  his  father  and  mother.  The  son  was  living  at  home  and  we  do 
not  know  how  much  of  his  income  was  used  for  his  own  requirements, 
viz.  for  board,  clothing,  insurance  and  o'her  expenditures.  There  was 
really  no  proof  of  dependency  except  the  assertion  of  the  father  and 
mother,  uncorroborated  by  any  other  testimony,  or  any  facts  or  circum- 
stances from  which  the  board  could  be  clearly  satisfied  there  was  de- 
pendency. 

Against  the  testimony  that  was  given  by  the  father,  mother,  and 
sister  to  show  dependency,  we  have  certain  facts  which  strongly  indicate 
there  was  no  dependency  within  the  meaning  of  the  law,  viz.: 

The  father  is  in  the  prime  of  life,  42  years  of  age,  in  good  health, 
and  able  to  follow  his  occupation  all  the  time:  the  mother  is  also 
well  and  strong,  and  the  sister  making  her  own  living  away  from  home, 
receiving  $120  per  month,  and  contributing  nothing  to  the  support  of 
her  parents.  Presumably  they  were  in  no  wise  dependent  on  her  wages. 
But  the  conclusion  of  the  court  in  the  present  case  can  be  reconciled 
with  the  decision  in  the  Palmatory  Case  on  another  and  fiore  important 
ground. 

[2,  3]  We  cannot  agree  with  the  contention  made  by  counsel  for  the 
employer,  that — 

"If  the  board  found  as  a  fact  that  dependency  did  not  exist  this 
court  cannot  review  or  reverse  the  finding  of  fact  thus  made." 

The  question  of  dependency  is  not  entirely  one  of  fact.  But  we 
do  think  that  where  the  board  has  found  and  determined  that  depend- 
ency did  not  exist  this  court  should  not  reverse  that  finding  unless  it 
clearly  appears  that  under  the  testimony  it  could  not  be  reasonably  m-^de. 
This  court  should  be  as  slow  to  reverse  a  decision  of  the  Industrial 
Accident  »Board  as  it  is  to  set  aside  the  verdict  of  a  jury  in  a  civil  cause. 
The  verdict  of  a  jury  is  never  set  aside,  as  being  against  the  evidence, 
if  there  was  any  testimony  which  would  reasonably  warrant  the  verdict. 
Such  is  the  rule  the  court  uniformly  follows,  and  we  think  a  rule  equally 
as  strong  should  be  adopted  in  appeals  from  the  Industrial  Accident 
Board.  Applying  such  a  test  it  is  manifest  that  the  court  was  right  in 
afftrming  the  decision  of  the  board  in  the  Palmatory  Case,  and  wouM  be 
right  in  affirming  the  finding  in  the  present  case.  It  must  be  admitted  that 
both  were  close  cases  on  the  facts,  difficult  for  the  court  to  decide  with 
only  the  record  before  them,  and  under  such  circumstances  the  court 
should  refuse  to  reverse  the  action  of  the  board,  who  had  the  witnesses 
before  them,  just  as  they  would  refuse  to  set  aside  the  verdict  of  a  jury 
in   a  similar  case. 

The  award  of  the  board  is  affirmed,  and  the  costs  of  the  appeal 
are  awarded   and   taxed  against  the  appellees. 


Digitized  by 


Google 


140         6  WORKMEN'S    COMPENSATION    L.    J.      (Del.)        [Aug^ 


COLBOLTRN  v.  NICHOLS. 

(Superior  Court  of  Delaware.  New  Castle.  March  20,  1920.) 

109  Atlantic  Reporter  882. 

1.  MASTER   AND   SERVANT— TEAMSTER   EMPLOYING    MORE 

THAN  PIVE  WITHIN  COMPENSATION  ACT  THOUGH  ALL 

SERVANTS   DID   NOT  ACT  IN   CONJUNCTION. 

A  teamster  employing  more  than  five  persons  in  his  business  comes 
within  the  Workmen's  Compensation  Act,  providing  in  section  141  that 
it  shall  not  apply  to  employers  or  employees  in  any  employnoent  in  which 
less  than  five  persons  are  employed,  notwithstanding  all  of  the  teamster's 
employees  were  not  working  at  the  same  job  but  worked  on  various  dif- 
ferent jobs. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

2.  MASTER  AND  SERVANT— EMPLOYEE  OF  TEAMSTER  RID- 

ING ON  ELEVATOR  IN  GETTING  LOAD  WAS  WITHIN  HIS 

SERVICE. 

Where  the  driver  of  a  truck  and  deceased,  both  employees  of  a 
teamster  who  was  engaged  in  general  hauling  bus  ness,  went  to  haul  goods 
packed  in  boxes  for  delivery  to  a  railroad  station,  and  after  they  had 
loaded  those  on  the  platform  entered  a  building  and  used  the  elevator  to 
move  goods  from  above,  deceased,  who  was  riding  on  the  elevator  when 
killed,  was  within  the  teamster's  service  under  Workmen's  Compensation 
Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

3.  MASTER  AND  SERVANT— EMPLOYEE  OF  TEAMSTER  RID- 

ING   ON    FREIGHT    ELEVATOR    HELD    NOT    TO    HAVE 

SHOWN   DELIBERATE  INDIFFERENCE. 

An  employee  of  a  teamster  who  was  riding  on  boxes  piled  on  a  freight 
elevator  whic^  were  to  be  transported  cannot,  where  the  elevator  was  safe 
and  had  the  Boxes  been  properly  loaded  he  would  not  have  been  injured, 
be  deemed  to  have  shown  a  deliberate  and  reckless  indifference  to  danger 
which  would  bar  recovery  imder  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380.) 

Conrad  and  Heisel,  JJ.,  sitting. 

Daniel  O.  Hastings,  of  Wilmington,  for  appellant. 
Horace  G.  Eastburn,  of   Wilmington,   for  appellee. 

Proceedings  under  the  Workmen's  Compensation  Act  (29  Del.  Laws, 
c.  233)  before  the  Industrial  Accident  Board,  by  Mary  E.  Nichols,  widow, 
to  obtain  compensation  for  the  death  of  Rennie  E.  Nichols,  her  husband, 
against  Charles  H.  Colbourn,  employer  of  Rennie  E.  Nichols  at  the  time 
of  his  death.  The  Board  awarded  compensation  to  the  claimant.  The 
employer   appeals.     Award   sustained. 

The  employer  was  in  the  general  hauling  business,  and  at  the  time  of 
the  accident,  he  had  in  his  employment  not  less  than  seven  men.  One  of 
these,  the  driver  of  a  truck,  and  Nichols,  the  deceased,  went  to  the  building 
of  Topkis  Brothers,  at  Third  and  French  Streets,  in  the  city  of  Wilming- 
ton to  get  goods  packed  in  boxes  for  delivery  to  the  railroad  station.  On 
reaching  the  building  of  Topkis  Bros.,  the  goods,  which  were  down  on 
the  platform  at  the  building  were  loaded  on  the  truck,  and  then  Nichols 
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went  up  on  the  elevator  with  the  operator  to  the  top  floor  of  the  building 
and  assisited  in  loading  boxes  on  the  elevator,  and  when  it  was  loaded,  he 
got  on  the  boxes  in  the  elevator,  which  on  its  way  down  soon  suddenly 
stopped  between  floors.  Nichols  was  found  dead  between  the  boxes 
and  the  top  of  the  elevator. 

Under  the  statute  and  rule  of  court,  the  appeal  was  heard  by  the 
Superior  Court  for  New  Castle  County,  on  the  record  of  the  proceedings 
before  the  Industrial  Accident  Board. 

The  ground  of  the  appeal  was  that  Rennie  E.  Nichols,  the  deceased 
husband  of  the  claimant,  was  not  killed  in  the  line  of  his  duty  or  the 
performance  of  any  act  incidental  thereto,  and  that  the  employer  is  not 
bound  by  the  provisions  of  the  Delaware  Workmen's  Compensation  Act 
The  Industrial  Accident  Board  awarded  to  the  claimant  reasonable 
burial  expenses,  not  exceeding  one  hundred  dollars,  and  the  sum  of  three 
dollars  and  seventy-five  -cents  per  week,  begrinning  March  19,  1918,  until 
modified  or  term'nated  under  the  provisions  of  "The  Delaware  Work- 
men's Compensation  Law  of  1917." 

Section  141  of  said  act  (Code.  §  3193vv),  29  Del.  Laws,  790,  provides: 

'This  article  shall  not  apply  to  farm  laborers,  domestic  servants, 
officers  and  servants  of  the  State,  or  any  governmental  agency  created 
by  it,  nor  to  their  respective  employers ;  nor  to  the  employers  or  employees 
in  any  employment  in  which  less  than  five  persons  are  employed." 

At  the  hearing  in  the  appeal,  the  first  question  raised  in  behalf  of 
the  Employer  was: 

**  Doesn't  the  Act  *  *  ♦  apply  only  to  employers  who  employ  more 
than  five  persons  in  one  employment  and  located  in  one  place?' 

And  the  contention  was  made  that  where  an  employer  is  engaged 
in  general  hauling  and  has  two  men  on  each  truck  or  wagon,  as  shown  by 
the  testimony  in  this  case,  each  truck  or  wagon  with  its  crew  constitutes 
separate  and  dinstinct  employments.  It  was  turther  urged  that  the  evidence 
shows  that  the  husband  of  the  claimant  was  not,  at  the  time  he  was  killed, 
engaged  "in  or  about  nis  employer's  business  where  his  services  required 
his  presence  as  a  part  of  such  services  at  the  time  of  the  injury,"  and 
that  if  the  claimant  is  entitled  to  compensation  it  is  because  her  husband 
was  at  the  time  of  the  injury  "engaged  elsewhere  in  or  about  his  employer's 
business  where  his  services  require  his  presence  as  a  part  of  such  service 
at  the  time,"  etc.    Section  138a  (Code,  §  3193ss),  29  Del.  Laws,  789. 

It  was  insisted  that  there  was  no  evidence  that  the  employer  in- 
structed his  men  to  go  to  the  top  floor  of  the  building  in  which  the  accident 
occurred  to  bring  down  goods  on  an  elevator  and  that  the  most  that  can 
be  said  for  the  claimant  is  that  the  employees  did  sometimes  do  so  with 
the  knowledge  and  consent  of  the  employer.  It  was  further  claimed  that 
the  death  of  the  claimants  husband  was  the  result  of  "his  deliberate  and 
reckless  indifference  to  danger"  within  the  purview  of  section  129  (Code, 
§  3193JJ).  29  Del.   Laws.  786. 

For  the  claimant  it  was  urged  that  the  act  applies  to  any  employment 
in  wh'ch  five  or  more  persons  are  employed,  working  for  the  employer 
in  the  particular  employment,  whether  on  the  same  job  or  on  different 
jobs.  That  it  is  the  general  employment,  and  not  the  subdivisions  thereof, 
which    is  contemplated   by   the   Statute. 

That  while  the  evidence  was  conflicting  on  the  point  that  the  deceased 
was  not  engaged  in  the  servxe  of  his  employer  when  he  was  killed,  yet, 
there  was  enough  to  warrant  the  finding  of  the  Board,  and  especially  so  in 
view  of  the  evidence  tending  to  show  that  the  employer  knew  and  con- 
sented that  the  deceased  at  times  helped  to  bring  the  goods  from  the  build- 
ing  to   the   platform. 

That  it  seems  obvious  that  the  deceased  did  not  manifest,  at  the  time 
oi  the  accident,  a  "deliberate  and  reckless  indifference  to  danger";  for 
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the  elevator  was  in  good  condition,  and  a  person  could  have  safely  come 
down  on  top  of  the  boxes,  if  properly  loaded,  and  there  is  nothing  to  in- 
dicate, much  less  show,  that  the  deceased  was  aware  that  the  boxes  had 
not  been  properly  loaded  on  the  elevator. 

Conrad,  J.,  delivering  the  opinion  of  the  Court: 

[IJ  The  Court  finds  no  error  in  the  first  contention  made  by  ap- 
pellant's counsel,  viz.,  that  there  were  less  than  five  persons  engaged 
in  the  same  employment  at  the  time  of  the  accident.  The  appellant 
was  a  teamster  and  by  the  evidence  it  clearly  appears  that  he  had  more 
than  five  persons  in  his  employ,  although  all  of  his  employes  were  not 
at  the  time  of  the  accident  working  at  the  same  job.  The  Statute  con- 
templates a  general  employment,  and  not  the  subdivisions  thereof. 

[2]  The  Court  is  satisfied  that  the  deceased  at  the  time  of  the  acci- 
dent was  clearly  engaged  in  the  service  of  his  employer.  Sufficient  evidence 
appears  in  the  case  to  have  warranted  the  Board  in  finding  that  the  de- 
ceased was  killed  when  engaged  in  a  work  in  a  way  and  at  a  place  that 
had  been  suggested  by  his  employer.  So  in  that  finding  to  that  effect  is 
approved. 

[31  The  evidence  shows  that  the  death  of  the  deceased  resulted  from 
the  improper  or  unskillful  loading  of  the  boxes  on  the  elevator,  but  the 
deceased  when  he  took  a  place  on  top  of  the  boxes  w^s  seemingly  un- 
aware of  that  fact,  and  did  not  by  so  doing  show  "a  deliberate  and  reck- 
less indifference  to  danger."  The  elevator  seems  to  have  been  in  good 
order  and  if  the  boxes  had  been  prooerly  loaded,  was  not  dangerous  and 
a  person  could  with  safetv  have  ridden  on  top  of  them. 

The   finding  of   the  Board   is   affirmed. 


CITY  or  CHIC\GO  V.  INDUSTRIAL  COMMISSION  et  al  (No.  13153.) 

(Supreme  Court  of  Illinois.     April  21,  1920.     Rehearing  Denied  June  3, 

1920.) 

127  Northeastern  Reporter  351. 

MASTER  AND  SERVANT—CITY  FIREMEN  HELD  NOT  "EM- 
PLOYE" WITHIN  COMPENSATION  ACT. 
Battalion  chief  of  Chicigo  fire  department  until  whose  death  it  could 
not  be  determined  that  he  would  not  leave  a  widow  or  minor  children, 
beneficiaries  or  heirs  to  whom  pension  would  be  payable  from  firemen's 
pension  fund,  to  which  city  contibuted,  held  not  an  "employe"  within 
Workmen's  Compensation  Act  as  amended  by  Laws  1915,  p.  400,  though 
he  died  leaving  no  one  surviving  entitled  to  receive  a  pension  under  Fire- 
men's Pension  Fund  Act,  §  6. 

(For  other  cases,  .see  Master  and  Servant,  Dec.  Dig.  §  364n.) 
(For  other  definitions,   see  Words  and   Phrases.  First   and   Second 
Series,  Employee.) 

Carter,  J.,   dissenting. 

Error  to  Circuit  Court,  Cook  County ;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Helen  Lacey 
for  compensation  for  the  death  of  her  father,  Martin  Lacey,  opposed 
by  the  City  orf  (Thicago,  the  employer.  Compensation  was  awarded  by 
the  Industrial  Commission,  the  award  affirmed  by  the  circuit  court,  and 
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the  City  brings  error.  Judgment  of  the  circuit  court  reversed,  and  award 
of  Industrial  Commission  set  aside. 

Samuel  A.  Ettelson,  Corp.  Cx>unsel,  and  WSUiam  H.  Devenish,  City 
Atty.,  both  of  Chicago  (Robert  H.  Farrell,  of  Chicago,  of  Counsel),  for 
plaintiff  in  error. 

Vent  &  Warfield.  of  Chicago  (Thomas  G.  Vent,  of  Chicago^  of 
counsel),  for  defendant  in  error. 

Thompson,  J.  The  writ  of  error  is  prosecuted,  by  leave  of  court, 
to  review  a  judgment  of  the  circuit  court  of  Cook  county  affirming  a 
decision  of  the  Industrial  Commission  awarding  compensation  tO'  de- 
fendant in  error  for  the  accidental  death  of  her  father,  Martin  Lacey. 

Martin  Lacey,  deceased,  was  employed  in  the  city  of  Chicago  as  a 
battalion  chief  in  its  fire  department.  November  8,  1916,  while  respond- 
ing to  an  alarm  of  fire,  deceased  met  with  an  accident  resulting  in  his 
death.  At  the  time  of  his  death  his  salary  was  $3,000  per  annum.  Ehiring 
all  of  the  time  that  deceased  was  a  member  of  the  fire  department  the 
city  of  Chicago  maintained  and  distributed  a  pension  fund  in  the  manner 
provided  by  law,  and  the  deceased  contributed  his  full  share  to  said 
pension  fund.  At  the  time  of  his  death  he  left  surviving  him  as  his  only 
heir  at  law  and  next  of  kin  his  daughter,  Helen  Lacey,  *31  years  of  age, 
whom  he  supported  up  to  the  time  of  his  death*  and  who  was  dependent 
upon  him  for  support. 

The  only  question  presented  for  decision  is  whether  or  not  deceased 
was  an  employe  of  the  city  of  Chicago  within  the  meaning  of  the  Work- 
men's Compensation  Act  as  amended  in  1915.  Section  5  of  the  act 
provided : 

"The  term  'employe*  as  used  in  this  act  shall  be  construed  to  mean: 
First — Every  person  in  the  service  of  the  state,  county,  city,  *  *  * ,  un- 
der appointment,  or  contract  of  hire,  express  or  implied,  oral  or  written, 
♦  ♦  ♦  except  any  employe  thereof  for  whose  accidental  injury  or  death 
arising  out  of  and  in  the  course  of  his  employment  compensation  or  a 
pension  shall  be  payable  to  him,  his  personal  representatives,  benefidaries 
or  heirs,  from  any  pension  or  benefit  fund  to  which  the  state,  or  any 
county,  city.  ♦  *  *  or  municipal  corporation  therein  contributed  in 
whole  or  in  part."    Laws  of  1913,  p.  340. 

Section  5  of  the  Firemen's  Pension  Fund  Act  provides  for  compensa- 
tion to  the  fireman  in  case  he  becomes  disabled,  and  section  7  provides 
for  his  compensation  in  case  he  is  retired.  Section  6  of  said  act  provides : 
"If  any  fireman  shall  die  from  any  cause  while  in  the  fi-re  service  or 
during  retirement  after  twenty  years*  service,  as  hereinafter  provided, 
and  shall  leave  a  widow,  minor  natural  child  or  children  under  sixteen 
years  of  age,  or  dependent  natural  father  or  mother  surviving,  said 
board  of  trustees  shall  direct  the  payment  from  such  pension  fund  of 
the  following  sums  monthly.*'    Laws  of  1915,  p.  295. 

It  will  be  seen,  therefore,  that  under  the  provisions  of  section  5  of 
the  Workmen's  Compensation  Act  the  deceased  would  not  have  been, 
during  his  lifetime,  entitled  to  receive  compensation.,  Up  until  the  very 
time  of  his  death  he  was  excepted  from  the  provisions  of  the  Compensa- 
tion Act  because  by  the  provisions  of  sections  5  and  7  of  the  Pension 
Act  he  was  entitled  to  compensation,  and  by  the  provisions  of  section  6 
of  the  Pension  Act  his  widow  or  minor  children  were  entitled  to  compen- 
sation. Until  his  death  it  was  not  possible  to  determine  that  he  would 
not  be  survived  by  a  widow  or  minor  children,  and  so  it  was  not  pos- 
sible to  determine  until  after  his  death  that  he  would  not  leave  sur- 
viving him  "beneficiaries  or  heirs**  to  whom  a  pension  would  be  payable 
from  a  fund  to  which  the  city  had  contributed.    Whether  or  not  a  person 
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is  an  employe  within  the  meaning  of  the  Workmen's  Compensation 
Act  must  be  determined  from  the  situation  existing  during  his  lifetime. 
If  during  his  lifetime  deceased  was  not  an  employe  of  the  city  of  Chicago 
within  the  meaning  of  the  Workmen's  Compensation  Act,  and  not  entitled 
to  receive  compensation  under  its  terms,  he  cannot  become  an  employe 
after  his  death.  The  fact  that  deceased  died  leaving  no  one  surviving  en- 
titled to  receive  a  pension  under  the  Firemen's  Pension  Fund  Act,  could 
not,  ipso  facto,  after  his  death  bring  the  deceased  with  the  provisions 
of  the  act  from  which  he  was  excluded  during  his  lifetime. 

The  award  of  the  Industrial  Commission  was  erroneous,  and  should 
have  been  set  aside  by  the  circuit  court.  The  judgment  of  the  circuit 
court  is  therefore  reversed,  and  the  award  of  the  Industrial  Commission 
set  aside. 

Judgment    reversed. 

Carter,  J.,  dissenting. 


O'BRIEN  V.  CHICAGO  CITY  RY.  CO.  et  al.  (No.  13218.) 

(Supreme  Court  of     Illinois.     April  21,  1920.  Rehearing  Denied  June  3, 

1920.) 

127  Northeastern  Reporter  389. 

3.  MASTER  AND  SERVANT— DECLARATION  BY  CITY  EM- 
PLOYE AGAINST  STREET  RAILROAD  HELD  NOT  UNDER 
COMPENSATION  ACT  . 

A  declaration  for  injuries  to  a  city  employee  against  a  street  railroad, 
whose  car  struck  him,  stales  a  common-law  action  for  damages,  not 
an  action  under  the  Workmen's  Compensation  Act,  which  relates  to  the 
relation  of  master  and  servant,  and  an  allegation  in  the  declaration  that 
delendant  had  elected  not  to  come  under  the  Compensation  Act  was  sur- 
plusage. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  ^01.) 

4.  MASTER  AND  SERVANT— CITY  EMPLOYE  NOT  PRE- 
SUMED WITHIN   COMPENSATION    ACT. 

Since  a  city  is  engaged  in  work,  some  of  which  is  classed  as  hazardous 
under  Compensation  Act.  and  some  of  which  is  nonharzardous,  there  is 
no  presumption  that  an  employe  who  was  injured  was  subject  to  that  act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from  Super- 
ior Court,  Cook  County;  John  J.  Sullivan,  Judge. 

Action  by  Owen  O'Brien  against  the  Chicago  City  Railway  Company 
and  others.  A  judgment  for  the  plaintiff  was  reversed,  without  remand  by 
the  Appellate  Court,  and  plaintiff  appeals.  Judgment  of  AppeJlatt 
Court  reversed,  and  cau.se  remanded  to  that  court,  with  directions  to  pass 
Off!  assignments  of  error  not  passed  on  by  it. 

James  C.  McShane,  of  Chicago,  for  appellant. 

Charles  Le  Roy  Brown,  of  Chicago  (John  R.  Guilliams  and  John  E. 
Kehoe,  both  of  Chicago,  of  counsel),  for  appellees. 

Stone,  J.  The  appellant  filed  his  declaration  in  the  superior  court  of 
Cook  county,  charging  the  appellees  with  negligently  injuring  him  while 
he  was  engaged   in  his  work  as  an  employe  of  the  city  of  Chicago,  at 
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the  corner  of  Ashland  avenue  and  Thirty-seventh  street,  in  said  city. 
The  declaration  consisted  of  two  counts,  which  charge  the  defendants 
with  owning  and  operating  a  street  railway,  and  that  by  the  negligence 
of  the  motorman  in  charge  of  one  of  the  defendant^'  cars  the  plaintiff, 
while  engaged  in  his  work  for  the  city,  was  struck  and  injured.  A  hear- 
ing was  had  before  a  jury  and  a  verdict  was  returned  in  the  sum  of 
$12,500.  Motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled and  judgment  entered  thereon  against  the  defendants.  The  cause 
was  appealed  to  the  Appellant  Court,  where  the  judgment  was  reversed 
without  remanding,  on  the  ground  that  the  declaration  did  not  state  a 
cause  of  action — it  being  there  held  that  the  declaration  showed  that  the 
suit  was  brought  under  the  second  clause  of  section  29  of  the  Workmen's 
Compensation  Act  (Laws  1913,  p.  354) ;  that  therefore  it  should  have 
alleged  that  the  injury  in  question  was  not  proximately  caused  by  the 
negligence  of  plaintiff's  employer,  the  city  of  Chicago;  that  since  no 
cause  of  action  was  stated  in  the  declaration,  and  it  appearing  that  the 
lime  for  bringing  the  action  had  expired,  it  would  be  useless  to  reverse 
the  judgment  and  remand  the  cause,  and  therefore  the  judgment  was 
reversed  without   remanding. 

While  it  was  not  so  charged  in  the  declaration,  it,  appeared  from 
the  evidence  that  appellant  and  his  employer,  the  city  of  Chicago,  were 
operating  under  the  Workmen's  Compensation  Act  as  to  the  employment 
in  which  appellant  was  engaged.  It  also  appeared  in  evidence  that  the 
defendants  had  elected  not  to  be  bound  by  the  Workmen's  Compensation 
Act,  and  an  averment  to  that  effect  was  contained  in  each  count  of  the 
plaintiff's  declaration. 

It  is  contended  by  appellant  that  the  declaration  stated  an  action 
for  negligence  at  common  law,  and  that  the  declaration  did  not  contain 
averments  touching  the  question  whether  or  not  the  plaintiff  and  his  em- 
ployer were  operating  under  the  Workmen's  Compensation  Act.  and  that 
the  question  as  to  the  requirements  of  a  declaration  under  the  Workmen's 
Compensation  Act  did  not,  therefore,  arise,  and  the  averment  relating 
to  the  defendants  having  elected  not  to  be  bound  by  the  Workmen|s 
Compensation  Act  was  surplusage.  Appellees  contend  that,  even  if  this 
be  so,  the  cause  must  be  remanded  to  the  superior  court  for  new  trial 
by  reason  of  the  improper  admission  in  evidence  of  a  certain  contract 
between  the  appellant  and  the  city  of  Chkrago,  and  by  reason,  also,  of 
an  error  in  giving  the  appellant's  fifth  instruction. 

[1.  2]  The  first  question  to  be  passed  upon  in  this  case  is  whether 
or  not  the  declaration  of  appellant  stated  a  cause  of  action.  Counsel  on 
both  sides  have  made  extended  arguments  on  the  question  as  to  whether 
or  not  the  appellant's  declaration  brought  his  case  under  the  second  clause 
of  section  29  of  the  Workmen's  Compensation  Act.  It  also  appears  that 
on  the  trial  counsel  for  appellant,  as  well  as  for  appellee,  proceeded  on 
the  theory  that  the  Compensation  Act  affected  the  rights  of  the  parties. 
Neither  the  evidence  introduced  nor  the  arguments  made  on  the  trial 
or  here  are  the  test  whether  the  declaration  states  a  cause  of  action,  but 
that  question  is  to  be  determined  from  the  language  of  the  declaration 
itself,  without  reference  to  the  evidence  or  the  arguments  of  counsel. 
American  Car  Co.  v.  Hill.  226  111.  227.  80  N.  E.  784.  The  Appellate 
Court  found  that  the  declaration  attempted  to  state  a  cause  of  action 
under  the  second  clause  of  section  29  of  the  Workmen's  Compensation  ActJ. 
and  held  that  it  did  not  state  a  good  cause  of  action  under  such  act, 
and  reversed  the  judgment  without  remanding.  In  the  trial  court  ap- 
pellees here  entered  a  motion  in  arrest  of  judgment,  which  was  overruled. 
The  sufficiency  of  the  declaration  may  be  reached  on  motion  in  arrest 
of  judgment.  The  issue  under  such  motion  is  the  sufficiency  of  the 
declaration. 

The  declaration  as  originally  filed  consisted  of  one  count.  It 
averred  that  on  the  date  of  the  injury,  and  prior  thereto,  both  defendants, 
the  Chicago  City  Railway  Company  and  the  Chicago  Railways  Company, 
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were  operating  a  street  railway  owned  and  possessed  by  the  Chicago  City 
Railway  Company,  which  street  railway  extended  upon  and  along  South 
Ashland  avenue,  in  the  city  of  Chicago;  that  plaintiff  was  employed  by 
the  city  of  Chicago  upon  South  Ashland  avenue,  at  or  near  the  intersec- 
tion of  that  avenue  and  West  Thirty-Seventh  place;  that  while  the 
plaintiff,  as  such  employe  of  said  city  of  Chicago,  was  engaged  in  its 
said  work,  and  was  then  and  there  in  and  upon  said  South  Ashland 
avenue  at  or  near  said  street  intersection,  and  so  close  to  said  railway 
that  he  was  liable  to  and  likely  to  be  struck  and  injured  in  the  event 
said  street  car  should  be  operated  southward  upon  and  along  said  rail- 
way, up  to  and  past  said  place  where  plaintiff  was,  without  due  and 
timely  notice  and  warning  to  the  plaintiff,  all  of  which  facts  the  plain- 
tiff alleges  that  the  defendants'  motorman  who  was  in  charge  of  the 
operation  and  management  of  said  car  then  knew  or  by  the  exercise 
of  ordinary  care  would  have  known,  yet  the  plaintiff  alleges  that  while 
he  was  so  at  said  place  and  engaged  in  said  work,  and  was  exercising 
ordinary  care  for  his  own  safety,  the  defendants,  through  their  motor- 
man,  wrongfully  and  negligently  ran  the  street  car  past  said  place  at  a 
high  and  dangerous  rate  of  speed  and  without  notice  or  warning  to  the 
plaintiff,  and  that  he  was  struck  and  injured  by  said  car.  The  declaration 
then  in  one  of  its  closing  paragraphs  avers: 

"Plaintiff  further  alleges  that  both  said  defendants,  long  prior  to 
the  time  of  plaintiff's  injuries,  duly  and  effectively  elected  not  to  be 
bound  by  the  provisions  of  the  Illinois  Workmen's  Compensation  Act,  and 
neither  of  them  were  bound  by  said  act  at  said  time." 

A  plea  of  the  general  issue  was  filed  to  the  declaration  by  the  de- 
fendants. Later,  on  leave  of  court,  an  additional  count  was  filed.  The 
count  alleges,  after  averring  ownership  of  the  instrumentalities  of  the 
defendants,  that  at  the  time  and  place  alleged  in  the  original  count — 
"plaintiff  was  employed  by  the  city  of  Chicago  in  and  about  certain 
work  then  being  performed  by  said  city  in  and  upon  said  South  Ash- 
land avenue,  at  or  near  said  street  intersection." 

The  count  further  avers  that  while  the  plaintiff,  as  such  employe  of 
said  city,  was  engaged  in  its  work  and  was  then  and  there  in  and  upon 
said  street  intersection,  and  so  close  to  said  railway  that  he  was  liable 
and  likely  to  be  struck  and  injured  in  the  event  said  street  car  should 
be  operated  southward  upon  and  along  said  railway  up  to  and  past  said 
place  where  the  plaintiff  was,  without  due  and  timely  notice  and  warning 
to  plaintiff,  all  of  which  facts  defendants  then  and  there  knew  or  might 
have  known,  the  plaintiff  was  struck  and  injured  by  said  street  car,  which 
was  t>eing  run  at  a  high  and  dangerous  rate  of  speed  and  without  warning 
to  the  plaintiff.  The  further  averments  of  this  additional  count,  except 
those  alleging  the  extent  of  plaintiff's  injuries,  are  practically  identical 
with  the  original  count.  This  count  likewise  in  one  of  its  closing  para- 
graphs alleges  that  the  defendants  had  elected  not  to  be  bound  by  the 
Workmen's  Compensation  Law.  The  plea  of  general  issue  was  filed  to 
this  additional  count. 

[3]  There  is  nothing  in  either  count  of  the  declaration  that  in  any 
way  amounts  to  an  averment  that  the  plaintiff  or  his  employer,  the  city 
of  Chicago,  was  operating  under  the  Workmen's  Compensation  Act. 
With  the  exception  of  the  statement  that  the  defendants  had  elected  not 
to  be  bound  by  the  Workmen's  Compensation  Act  the  declaration  is  a 
plain  common-law  declaration  for  negligence.  In  the  absence  of  an  aver- 
ment that  the  plaintiff  or  his  employer  was  in  any  way  affected  by  the 
Workmen's  Compensation  Act,  the  statement  in  the  declaration  that  the . 
defendants  had  elected-  not  to  be  bound  by  the  act  was  wholly  and  imma- 
terial averment  and  should  be  treated  as  surplusage,  and  evidence  there- 
under was  immaterial  to  the  issues  raised  by  the  declaration.  The 
declaration  contained  no  averment  as  to  the  nature  of  plaintiff's  em- 
ployment. 
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[4]  The  Workmen's  Compensation  Act  was  designed  to  affect  the 
relation  of  master  and  servant.  Only  those  employers  and  employes  who 
have  elected  to  be  bound  by  the  act,  or  who  by  reason  of  occupation  are 
presumed,  in  the  absence  of  an  election  to  the  contrary,  to  have  so 
elected,  are  affected  thereby.  .  Gones  v.  Fisher,  286  111.  606.  122  N.  E.  95. 
If  the  declaration  contains  averments  from  which  it  may  be  concluded  that 
the  plaintiff  and  his  employer  are  under  the  act,  as  where  the  averments 
of  employment  are  such  as  to  presumptively  show  them  to  be  under  the 
act,  the  declaration  will  be  construed  as  averring  that  the  plaintiff  and 
his  employer  are  bound  by  the  act.  In  the  absence  of  any  averments 
amounting  to  such  a  statement,  courts  cannot  take  judicial  notice  that 
the  plaintiff  and  his  employer  were  so  bound.  When  the  declaration, 
contains  no  averment  which  will  bring  the  plaintiff  under  the  Workmen's 
Compensation  Act,  that  act  has  nothing  to  do  with  the  case  so  far  as  the 
same  is  presented  by  the  declaration.  Here  the  declaration  averred  that 
plaintiff  was  employed  by  the  city  of  Chicago.  A  city  may  engage  in 
occupations  which  will  bring  it  under  the  Workmen's  Compensation 
Act  as  to  such  occupations.  It  may  and  does  likewise  engage  in  occupa- 
tions that  are  not  under  the  act.  The  mere  fact  that  an  employer  may 
in  some  departments  of  his  business  be  engaged  in  a  hazardous  occupa- 
tion will  not,  in  the  absence  of  averments  as  to  what  the  nature  of  the 
particular  occupation  is,  raise  a  presumption  that  plaintiff  was  engaged 
in  hazardous  work,  where  the  employer  likewise  engages  in  a  business 
or  an  occupation  that  is  not  hazardous.  Mepham  &  Co.  v.  Industrial  Com., 
289  111.  484,  134  N.  E.  540. 

The  statement  that  the  plaintiff  was  employed  by  the  city  of  Chicago 
did  not  constitute  an  averment  that  the  plaintiff  and  his  employer  were 
under  the  Workmen's  Compensation  Act.  There  is  therefore  no  aver- 
ment which  makes  the  Workmen's  Compensation  Act  applicable  in  the 
suit  of  plaintiff  against  the  defendants,  but  the  declaration  is  for  negli- 
gence at  common  law.  If  the  declaration  does  not  show  that  the  plaintiff 
is  bound  by  the  act,  the  averment  that  the  defendants  had  elected  not  to 
be  bound  thereby  does  not  make  the  case  one  brought  under  the  act. 
Such  an  averment  was  immaterial  and  mere  surplusage,  and  plaintiff 
had  no  right  to  make  proof  under  it.  Plaintiff's  declaration  presented 
a  good  cause  of  action  at  common  law  and  not  under  the  Workmen's 
Compensation  Act,  and  the  Appellate  Court  erred  in  construing  the 
declaration  as  a  declaration  drawn  under  section  29  of  said  act.  It 
\\as  therefore  error  on  the  part  of  the  Appellate  Court  to  reverse  the 
judgment  without  remanding. 

[5]  While  many  errors  were  assigned  in  the  Appellate  Court,  the 
only  other  error  passed  upon  by  that  court  was  as  to  the  admission  in 
evidence  of  a  certain  written  contract  between  appellant  and  the  city  of 
Chicago,  known  as  "Plaintiff's  Exhibit  G."  This  was  an  agreement 
in  writing  between  appellant  and  the  city  of  Chicago,  by  its  attorney, 
which,  after  reciting  the  circumstances  of  the  occurrence  of  the  injury 
and  that  appellant  had  commenced  his  suit  against  the  defendants,  pur- 
ports to  give  the  consent  of  the  city  to  said  suit  and  to  assign  to  appel- 
lant any  claim  against  the  appellees  which  the  city  might  have.  This 
contract  gave  the  appearance  of  sanction  by  the  city  to  the  action  begun 
by  appellant,  and  was  clearly  incompetent  and  prejudicial  to  defendants, 
and  it  was  error  to  admit  it  in  evidence.  For  this  error  the  cause  should 
have  been  remanded  for  retrial. 

[61  Appellant's  fifth  instruction,  so  far  as  complained  of,  was 
as  follows: 

"You  are  instructed  that  the  fact,  if  it  be  a  fact,  that  plaintiff's  fore- 
man was  guilty  of  negligence  which  contributed  to  his  injury,  is  no 
defense  to  this  suit,  provided  you  further  find  from  the  evidence  that 
plaintiff  did  not  in  any  manner  cause,  induce,  or  contribute  to  said  negli- 
gence,  if  any,  on  the  part  of  said   foreman." 

Under   the  case   made    by   the   declaration,    defendants    had   a    right 
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to  the  benefit  of  any  facts  and  circumstances  that  would  tend  to  show 
that  the  negligence  of  others,  and  not  their  negligence,  was  the  proximate 
cause  of  the  injury.  This  instruction  deprived  them  of  that  right,  and 
the  giving  of  it  constituted  reversible  error. 

While  numerous  other  assignments  of  error  were  made  in  the 
Appellate  Court  by  appellees  here,  who  were  appellants  in  that  court, 
they  are  not  before  us   for   review. 

For  the  error  of  the  Appellate  Court  herein  referred  to,  the  judg- 
ment of  the  Appellate  Court  will  be  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  pass  upon  the  assignments  of  error 
not  passed  upon  by  it. 

Reversed  and  remanded. 


IN  RE  DUNCAN.     (No.  10810.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  May  11   1920.) 

127  Northeastern  Reporter  289. 

1.  MASTER     AND   SKRVANT— COMPENSATION    ACT     LIBER- 
ALLY CONSTRUED. 

The  Workmen's  Compensation  Act  being  remedial  in  character  and 
and  intended  to  cure  defects  existing  in  the  former  laws,  should  be 
liberally  construed  to  carry  into  effect  the  legislative  purpose,  even  to 
the  inclusion  of  rases  within  the  reason,  though  outside  the  letter,  of  the 
statute. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  348.) 

2.  MASTER    AND    SERVANT— PURPOSE   OF   COMPENSATION 
ACT  DEFINED. 

The  purpose  of  the  Workmen's  Compensation  Act  is  to  compel  in- 
dustries to  bear  the  loss  and  burden  of  industrial  accidents,  rather  than 
that  such  loss  shall  be  borne  by  the  workmen  themselves,  their  dependents, 
or  the  .state  at  large. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  348.) 

3.  MASTER  AND  SERVANT— SHOT  FIRER  SELECTED  BY 
MINERS  HELD  WITHIN  COMPENSATION  ACT;  "EMPLOYE." 
A  shot  firer  in  a  coal  mine  selected  by  the  miners,  who  were  all  mem- 
bers of  a  union  and  from  whose  compensation  per  ton  a  small  amount 
was  deducted  and  paid  over  to  the  union,  which  paid  the  shot  finer,  as 
Burns'  Ann.  St.  1914,  §  8610,  provides,  though  its  provisions  were  not 
considered  when  the  arrangement  was  made,  held  an  employe  of  the  mine 
operator,  and  as  such  entitled  to  compensation  under  Workmen's  Compen- 
sation Act,  §  76. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  o*htT  definitions,   see   Words  and   Phrases.   First  and   Second 
Series,  Employee.) 

Claim  by  Frank  Duncan  for  compensation  under  the  Worwkmcn's 
Compensation  Act  against  the  Grant  (Toal  &  Mining  Company.  On  ques- 
tions certified  by  the  Industrial  Board.  Questions  answered,  and  claimant 
held  an  employe. 
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McMahan,  J.  The  Industrial  Board  has  certified  the  following 
statement  of   facts  to  this  court: 

The  Grant  Coal  &  Mining  Company  on  July  11,  1919,  and  for  many 
years  prior  thereto,  was  engaged  in  the  business  of  mining,  selling,  and 
shipping  coal  from  a  mine  in  Vigo  county,  Ind.,  known  as  the  Grant 
mine,  and  employed  in  its  said  business  approximately  400  men.  The 
coal  in  said  mine  cannot  be  mined  easily  or  profitably  with  a  pick  with- 
out first  being  blasted.  For  the  purpose  of  blasting  the  coal,  holes  are 
drilled  into  the  face  thereof.  These  holes  are  then  charged  with  powder 
and  tamped,  with  fuses  extending  from  the  charge  back  to  the  mouth 
of  the  hole.  These  fuses,  being  ignited  burn  up  to  the  charge,  when  an 
explosion  takes  place  and  loosens  the  coal,  so  that  it  may  be  shoveled  into 
the  cars.  This  work  constitutes  a  necessary  part  of  the  mining  of  the 
coal.  In  practical  mining  the  fuses  may  be  lighted  either  by  the  miner 
loading  the  coal  or  by  a  shot  firer  selected  for  that  purpose.  In  a  mine 
like  the  Grant  mine,  where  many  miners  are  employed,  it  is  safer 
both  for  the  property  of  the  mine  owner  and  the  persons  of  the  miners 
to  have  the  fuses  lighted,  or  the  shots  fired,  by  a  regular  shot  firer  after 
the  miners  have  left  the  mine. 

July  11,  1919»  and  at  all  other  times  mentioned  herein,  the  Grant 
mine  was  a  union  mine,  that  is,  all  the  miners  employed  therein  were 
members  of  "Local  Union  953,"  which  was  a  constituent  part  of  the 
United  Mine  Workers  of  America,  District  Xo.  11,  and  during  all  of 
said  time  the  Grant  Coal  &  Mining  Company  was  a  member  of  the 
Indiana  Bituminous  Coal  Operators  Association.  May  19,  1916,  the 
Indiana  Bituminous  Coal  Operators  Association  and  District  No.  11, 
United  Mine  Wlorkers  of  America,  entered  into  a  wage  agreement, 
effective  April  1,  1916,  to  March  31,  1918.  and  which  was  continued 
in  force  by  the  mutual  agreement  of  said  association  and  United  Mine 
Workers  for  a  period  of  two  years  from  April  1,  1918.  The  Grant 
Coal  &  Mining  Company  and  the  miners  employed  therein  were,  on 
July  11.  1919.  operating  under  said  agreement.  In  said  agreement  a  specific 
jrice  per  ton  was  fixed  for  mining  coal,  and  it  was  stipulated  in  said 
agreement  that — 

"The  price  per  ton  for  mining  herein  agreed  to  for  pick  and  ma- 
chine work,  shall  include  all  labor  necessary  to  cut  the  coal,  drill, 
Mast  the  same,  load  it  on  the  miner's  car  and  properly  care  for  and 
timber  the  miner's  working  place,  and  that  no  division  of  the  scale  shall 
carry  any  exception  to  this  rule." 

An  agreement  or  understanding  was  entered  into  between  the  Grant 
Coal  &  Mining  Company,  and  the  miners  employed  therein,  whereby 
sard  miners  were  to  select  a  person  as  shot  firer  to  do  the  shooting  or 
blasting  for  them.  Pursuant  to  said  agreement  or  understanding,  said 
shot  firer  was  to  be  selected  by  the  miners  employed  therein,  and  was 
to  be  absolutely  under  their  control  and  subject  to  their  discharge  and 
order.  Pursuant  to  said  arrangement,  said  Local  Union  No.  953.  includ- 
ing the  miners  working  in  said  Grant  mine,  selected  Frank  Duncan 
as  the  shot  firer  to  fire  the  shots  in  said  mine.  On  July  11,  1919,  and  for 
a  long  time  prior  thereto,  said  Dimcan  had  been  doing  the  shooting, 
firing,  and  blasting  in  said  mine  with  the  knowledge  and  consent  of  the 
Grant  Coal  &  Mining  Company.  Under  an  arrangement  between  the 
miners  employed  in  said  mine  and  said  Grant  Coal  &  Mining  Company, 
Frank  Duncan  was  paid  for  his  services  as  shot  firer  in  said  mine  by 
and  through  a  device  by  which  the  company  separated  the  agreed  per 
tori  price  for  mining  the  coal,  paying  part  of  it  directly  to  the  miners, 
and  an  amount  equal  to  the  compensation  of  said  Frank  Duncan  to  the 
financial  secretary  of  Local  Union  953,  to  be  paid  by  him  to  said  Frank 
Duncan  for  his  services  as  shot  firer.  The  amount  paid  to  the  miners 
directly  by  the  Grant  Coal  &  Mining  Company  and  the  amount  paid  to 
said    financial   secretary   equaled   the   per   ton   price    for   mining  coal   as 
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agreed  upon  in  the  wage  contract  of  May  19,  1916,  and  it  required  both 
of  said  amounts  to  equal  the  per  ton  price  as  specified  in  said  contract. 
In  other  words,  the  Grant  Coal  &  Mining  Company  did  not  pay  to  in- 
dividual miners  the  full  sum  per  ton  fixed  in  said  wage  agreement,  but 
paid  to  them  a  certain  portion  thereof,  and  to  the  financial  secretary  of 
Local  Union  953  the  remainder  thereof,  to  be  by  him  paid  to  said  Frank 
Duncan  for  his  services  as  shot  firer.  The  average  weekly  wages  of  said 
Duncan  as  shot  firer  was  $24.  On  July  11,  1919,  while  engaged  in  firing 
shots  in  said  mine,  Frank  Duncan  received  a  personal  injury  by  reason 
of  an  explosion  arising  out  of  and  in  the  course  of  his  said  work,  which 
resulted  in  such  disability  as  will  entitle  him  to  an  award  of  compensation 
against  the  Grant  Coal  &  Mining  Company  at  the  rate  of  $13.20  per  week 
if  he  in  fact  was  at  the  time  of  such  injury  an  employe  of  said  company. 
He  has  filed  a  claim  for  compensation  under  the  Workmen's  Compensa- 
tion Act.  This  claim  is  resisted  by  the  Grant  Coal  &  Mining  Company 
upon  the  sole  and  only  ground  that  at  the  time  of  receiving  his  injury 
he  was  not  in  its  employ. 

Upon  the  foregoing  facts  the  Industrial  Board  by  virtue  of  section 
61  of  the  Workmen's  Compensation  Act  (Laws  1915,  c.  106)  has  sub- 
mitted the  following  questions  of  law  for  our  determination : 

(1)  Would  a  finding  that  Frank  Duncan  was  an  employe  of  the  Grant 
Coal  &  Mining  Company  at  the  time  of  his  injury  be  sustained  by  suffi- 
cient evidence? 

(2)  Would  such  a  finding  be  according  to  law? 

[11  The  Workmen's  Compensation  Act  sought  the  correction  of  rec- 
ognized errors  and  abuses  by  introducing  new  regulations  for  the  ad- 
vancement of  the  public  welfare.  Being  remedial  in  character,  it  should 
be  construed  with  regard  to  former  laws  and  the  defects  or  evils  to  be 
corrected  and  the  remedy  provided.  It  should  be  liberally  construed  to 
the  end  that  the  purpose  of  the  Legislature,  by  suppressing  the  mischiefs 
and  advancing  the  remedy,  be  promoted,  even  to  the  inclusion  of  cases 
within  the  reason  although  outside  the  letter  of  the  statute.    ^6  Cyc.  1175. 

[2,  3]  Prior  to  the  enactment  of  the  Workmen's  Compensation  Act, 
the  consequential  and  financial  losses  to  workmen  engaged  in  industrial 
activities  were  borne  by  the  workmen  themselves,  by  their  dependents,  or 
by  the  state  at  large.  The  Legislature  by  the  passage  of  this  act  indi- 
cated its  belief  that  this  loss  should  be  borne  by  the  industries  causing 
them,  or  more  accurately  by  the  consumers  of  the  products  of  the  in- 
dustry causing  the  loss. 

The  Supreme  Court  of  Ohio,  in  speaking  upon  this  subject,  said : 

"The  theory  upon  which  the  compensation  law  is  based  (which  is 
now  generally  accepted)  is  that  each  time  an  employe  is  killed  or  in- 
jured there  is  an  economic  loss  which  must  be  made  up  or  compensated 
in  some  way,  that  most  accidents  are  attributable  to  the  inherent  risk  of 
employment — that  is,  no  one  is  directly  at  fault — that  the  burden  of  this 
economic  loss  should  be  borne  by  the  industry  rather  than  by  society  as 
a  whole,  that  a  fund  should  be  provided  by  the  industry  from  which  a 
fixed  sum  should  be  set  apart  as  every  accident  occurs  to  compensate  the 
persons  injured,  or  his  dependents,  for  his  or  their  loss."  State  v.  In- 
dustrial Com.,  92  Ohio  St.  434.  Ill  N.  E.  299,  L.  R.  A.  1916D,  944,  Ann. 
Cas.  1917D,  1162. 

See,  also,  McRoberts  v.  National  Zinc  Co.,  93  Kan.  364,  144  Pac.  247; 
Milwaukee  v.  Miller,  154  Wis.  652,  144  .V.  W.  188,  L.  R.  A.  1916A,  1, 
Ann  Cas.  191 5B,  847;  Louis,  etc..  County  v.  Industrial  Ace.  Bd..  52  Mont. 
6,  155  Pac.  268,  L.  R.  A.  1916D,  628;  Peet  v.  Mills.  76  Wash.  437,  136  Pac. 
685,  L.  R.  A.  1916A.  358  Ann.  Cas.  1915D,  154. 

The  facts  as  certified  bv  the  board  are  almost  identical  with  the  facts 
in  the  case  of  Bidwell  Coal  Co.  v.  Davidson  (Iowa)  174  N.  W.  592. 
There,  as  here,  the  agreement  was  to  pay  a  fixed  price  per  ton  for  the 
coal  mined.     The  miners  had  the  right  to  select  and  discharge  the  shot 


Digitized  by 


Google 


1920.]  IN  RE  dIjNCAN.     (Ind.)  151 

fircr.  The  ruining  company  deducted  from  the  per  ton  price  a  sum  suffi- 
cient to  pay  the  shot  firer.  It  was  there  held  that  the  shot  firer  was  an 
employe  of  the  mining  company.  The  reasoning  of  the  court  in  that  case 
is  so  applicable  to  the  facts  now  under  consideration  that  we  can  do  no 
better  than  to  adopt  the  same.    In  discussing  the  question,  the  court  said : 

**This  company  was  engaged  in  mining  coal  for  the  market.  Its  busi- 
ness was  to  get  this  coal  out  of  the  ground  and  upon  the  market.  To  this 
end  it  employed  men  to  bring  the  coal  from  the  ground  that  the  company 
might  place  it  upon  the  market.  Every  act  in  the  mine  in  the  way  of  get- 
ting this  coal  to  the  surface  of  the  ground  was  done  in  the  service  of  the 
company,  and  to  effectuate  the  purpose  for  which  the  company  was  or- 
ganized, and  to  make  profitable  to  the  company  the  work  it  had  under- 
taken. The  boring  of  these  holes  in  the  face  of  the  mine,  preparing  the 
blast,  and  tamping  the  hole  was  all  work  done  in  furtherance  of  that  pur- 
pose. The  examining  and  the  firing  were  all  done  with  one  end  in  view, 
to  wit,  to  secure  coal  for  the  market.  Had  the  miner  who  bored  the 
hole  charged  it  with  powder  and  tamped  it,  lit  the  fuse  to  the  blast,  he 
would  be  clearly  in  the  line  of  his  employment,  and  clearly  working  as  an 
employe  in  the  service  of  the  company.  If  he  was  injured  or  killed  while 
so  engaged,  compensation  should  be  made  under  the  Workmen's  Compen- 
sation Act.  However,  the  company  delegated  to  the  miners  the  right  to 
select  one  man  to  discharge  this  specific  duty.  This  duty,  when  discharged, 
was  dischargel  in  the  interests  of  the  company.  The  agreement  between 
the  company  and  the  miners  was  that  the  miners  might  designate  or  select 
a  person  to  do  this  firing  instead  of  doing  it  themselves.  The  company 
was  not  willing,  however,  to  pay  the  miner  the  full  amount  per  ton  which 
he  was  entitled  to  under  his  contract,  unless  he  did  the  firing,  which  was 
a  part  of  that  work.  It  was  not  willing  to  pay  the  miner  the  full  price 
for  mining  a  ton  while  another  was  employed  and  paid  for  doing  a  part 
of  the  work.  So  it  was  agreed  that  the  company  should  deduct  a  sum 
per  ton  from  what  it  had  agreed  to  pay  per  ton  for  the  completed  work, 
and  pay  this  to  the  one  who  did  this  part  of  the  work.  The  miners  and 
the  company  agreed  that  this  sum  should  be  paid  by  the  company  to  the 
man  who  did  this  particular  work  for  the  company. 

"So  we  find  that  the  shot  firer  was  in  fact  paid  by  the  company.  In 
the  bookkeeping  of  the  company  it  would  appear  that  the  full  sum  per  ton 
agreed  to  be  paid  was  allowed  to  the  miner  for  mining  the  coal,  and  that 
the  miner,  out  of  this  sum,  paid  the  shot  firer.  That,  however,  is  a  mere 
matter  of  bookkeeping.  The  real  purpose  and  intent  of  the  agreement 
was  that  the  miner  should  not  receive  the  full  price  per  ton  for  mining, 
while  another  was  doing  part  of  the  work  essential  to  be  done  in  order 
to  procure  the  ton  for  which  the  compensation  was  allowable;  that  the 
company  should  pay  to  the  one  who  did  part  of  the  work  a  portion  of 
the  sum  which  it  had  agreed  to  pay  per  ton  for  mining  the  coal. 

"It  is  next  contended  that  the  deceased  was  not  an  employe  of  the 
defendant,  for  the  reason  that  he  was  not  under  the  control  of  the  com- 
pany; that  he  was  employed  by,  and  the  power  to  discharge  him  rested 
in,  the  miners  themselves,  and  not  in  the  company.  It  is  true,  as  a  gen- 
eral proposition,  and  we  think  the  record  shows  it  was  so  understood  in 
conferences  between  the  miners  and  the  company,  that  the  management 
of  the  mine  an<J  the  direction  of  the  mine  pre  vested  exclusively  in  the 
ooerators  of  the  mine,  and  that  the  miners  have  no  right  to  abridge  this 
right.  The  selection  of  a  shot  firer  was  given  by  the  company  to  the 
miners  in  the  mine,  and  it  is  said  that  whenever  a  majority  of  the  miners 
in  any  ntine  decide  to  do  so,  they  may  select  the  shot  firer  for  the  mine. 
That  is,  the  company,  having  authority  to  select  its  own  employes,  dele- 
gated to  the  miners  the  right  to  select  certain  persons  to  do  certain  work 
in  the  mine.  The  work  to  be  done  in  the  mine  was  for  the  use  and  bene- 
fit of  the  mine  owners.  The  power  to  select  the  workmen  rests  originally 
and  primarily  in  the  owners.  They  may  delegate  that  right  to  select  to 
Vol.  VI— Comp.  ji. 
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another.  The  selection  made  under  this  delegated  power  is  the  selection 
of  the  mine  operators  themselves.  Ordinarily,  the  mine  owners  have  a 
right  to  control  the  action  of  their  employes  and  discharge  them  if  thought 
proper.  The  law  gives  them  this  right.  They  may  delegate  to  the  miners 
themselves  a  right  to  select  the  shot  firer.  The  miners  are  peculiarly  in- 
terested in  this  selection.  They  are  in  a  position  to  judge  of  the  char- 
acter or  the  man  employed.  Their  work  and  their  personal  safety  are 
involved  in  the  selection.  They  designate  a  person.  The  person  desig- 
nated is  satisfactory  to  the  operators  of  the  mine,  and  they  consent  that 
the  person  selected  perform  this  work  in  the  mine.  The  work  is  per- 
formed for  the  company,  in  the  interests  of  the  company,  and  for  the 
advancement  of  the  very  purpose  of  which  the  company  is  organized. 
The  company  may  delegate  the  right  to  supervise  the  person  selected, 
and  the  right  to  discharge  him  whenever  his  conduct  imperils  the  safety 
of  the  miners.  In  this,  too,  the  miners  act  under  delegated  power  from 
the  owner.  When  the  company  delegates  this  power  to  the  miners  and 
they  act,  make  the  selection,  the  act  of  selecting  becomes  the  act  of  the 
mine  owners  themselves.  We  think  here  the  most  that  can  be  said  of  the 
arrangement  between  the  miners  and  the  operators  was  that  the  operators 
had  delegated  this  right  to  the  miners. 

"This  thing  is  clear:  This  man  was  working  in  the  mine,  doing 
work  for  the  company  in  the  mine,  with  the  knowledge  and  consent  of 
the  company,  and  for  the  purpose  of  more  effectually  carrying  on  the 
work  in  which  the  operators  were  engaged.  He  was  engaged  at  the  time 
he  was  injured  in  performing  an  indispensable  part  of  the  mining  oper- 
ations carried  on  in  the  mine.  lie  was  doing  a  part  of  the  business  of 
mining  for  which  miners  were  directly  employed.  The  appellant  knew 
that  he  was  doing  this  work  for  them.  If  he  had  been  employed  directly 
by  the  company  as  shot  firer,  the  liability  of  the  company  would  be  ap- 
parent under  the  Workmen's  Compensation  Act.  The  fact  that  they  had 
delegated  to  the  miners  the  right  to  select  him  to  do  this  particular  work, 
indispensable  to  a  proper  carrying  on  of  the  work,  does  not  change  the 
relationship." 

We  are  not  without  authority  in  this  state  for  holding  that  a  shot  firer 
who  is  hired  by  the  miners,  as  was  Frank  Duncan,  is  an  employe  of  the 
mining  company,  and  authorized  to  maintain  an  action  for  damages  on 
account  of  injuries  sustained  by  him  in  the  course  of  his  employment. 
Princeton  Coal,  etc.,  Co.  v.  Downer,  48  Ind.  App.  136,  93  X.  E.  1009. 
See,  also,  Princeton,  etc..  Coal  Co.  v.  Lawrence.  176  Ind.  469,  95  N.  E. 
423,  96  N.  E.  387,  where  the  question  is  discussed,  but  not  decided.  The 
court  in  this  case,  after  referring  to  the  allegations  of  the  complaint 
relative  to  the  duties  of  the  shot  firer  and  the  method  of  paying  him,  at 
page  480  of  176  Ind.,  95  N.  E.  427,  said : 

"Fairly  construed,  this  means  that  appellant  consented  to  and  ap- 
proved the  selection  made  by  the  miners,  but  in  any  event  these  shot 
firers  were  not  mere  licensees,  and  it  is  not  necessary  that  we  should  de- 
termine whether  they  were  servants  of  appellant.  They  were  in  the  mine 
pursuant  to  the  express  provisions  of  a  statute.  It  was  more  than  an 
invitation  to  be  there.  They  were  there  engaged  in  business  for  the  op- 
erator, not  in  their  own  business,  except  as  their  business  was  that  of 
assisting  in  mining  coal,  in  carrying  out  a  distinct  part  of  the  business 
of  the  operator,  with  its  knowledge  and  c^insent,  and  we  see  no  differ- 
ence between  the  duty  owing  to  them  itt  regard  to  sprinkling  the  mine 
than  that  owing  to  the  miners  proper.  The  law  was  enacted  for  the 
benefit  of  all  persons  whose  work  requires  them  to  be  in  the  mines,  in 
and  about  the  business  of  the  operator  in  coal  mining,  whether  or  not  the 
strict  relation  of  master  and  servant  existed  between  appellant  and  ap- 
pellee's decedent." 

See,  also,  Rummell  v.  Dilworth.  etc.,  Co.,  Ill  Pa.  343,  2  Atl.  355; 
Tennescee  Coal,  etc.,  Co.  v.  Hayes,  97  Ala.  201,  12  South.  98:  Haluptzok 
V.  Gt.  Northern  P.  Co.  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  729; 
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PuRinire  v.  Oregon  R.  Co.,  33  Utah.  27,  92  Pac.  762;  Tex.,  etc..  R.  Co. 
V.  Parsons  (Tex.  Civ.  App.)   109  S.  W.  240. 

In  Ringue  v.  Oregon  Coal,  etc..  Co.,  44  Or.  407,  75  Pac.  703,  the  ap- 
pellant was  assisting  his  father,  who  was  working  in  appellee's  mine, 
mining  coal  at  a  fixed  price  per  ton.  While  engaged  in  that  work  ap- 
pellant received  an  injury  and  sued  for  damages.  The  trial  court  in- 
structed the  jury  to  the  effect  that  appellant's  right  to  recover  depended 
upon  his  employment  by  the  coal  company,  and  that  he  was  not  entitled 
to  recover  unless  there  was  an  actual  contract  of  employment,  even  though 
he  may  have  been  working  in  the  mine  at  the  request  of  his  father  with 
the  mining  company's  permission  and  consent,  and  for  its  benefit.  The 
court  in  discussing  these  instructions  held  that  the  burden  of  proof  was 
upon  the  appellant  to  show  such  a  state  of  facts  as  under  the  law  of 
negligence  would  constitute  the  relation  of  master  and  servant,  and  said; 

"We  do  not  understand,  however,  that  it  was  necessary  for  him  to 
prove  a  direct  contract  by  some  authorized  agent  of  the  defendant  em- 
ploying him,  or  -that  his  right  to  work  was  included  in  the  terms  of  the 
contract  with  his  father.  If,  as  the  evidence  tended  to  show,  he  was 
going  into  the  mine  at  the  time  of  the  accident  by  the  request  of  his 
father,  with  the  permission  or  consent  of  the  defendant,  express  or  im- 
plied, for  the  purpose  of  performing  work  or  labor  for  it,  he  was  not  a 
trespasser  or  a  licensee,  but  was  rightfully  in  the  mine,  and  the  relation 
of  master  and  servant  existed  between  him  and  the  defendant,  within  the 
meaning  of  the  rule  requiring  a  master  to  exercise  reasonable  care  to 
prevent  injury  to  his  employes." 

In  Tennessee,  etc..  R.  Co.  v.  Hayes,  supra,  the  railroad  company  had 
employed  Randall  Hayes,  father  of  appellee,  to  load  coke  into  cars,  pay- 
ing him  so  much  per  car.  The  appellee  was  assisting  his  father  in  this 
work,  and  while  so  doing  he  received  an  injury.  Randall  Hayes  was 
under  the  control  and  direction  of  the  company's  superintendent  or  fore- 
man, who  had  authorized  the  elder  Hayes  to  bring  appellee  along  with 
him  and  put  him  on  the  work.  A  man  by  the  name  of  Ried  and  his  son 
were  also  employed  by  the  railroad  company  to  load  cars,  and  received 
so  much  for  each  car  loaded.  They  were  loading  a  car  near  where  ap- 
pellee was  working,  and  through  their  negligence  appellee  received  an 
injury.  The  court  in  holding  the  railroad  company  liable  for  damages 
said: 

**Xot  only  is  the  defendant  liable  for  injuries  caused  by  the  negli- 
gence of  the  Rieds  in  moving  the  car  upon  which  they  were  engaged, 
but,  in  our  opinion,  that  liability  may  be  enforced  by  the  plaintiflF  under 
section  2590  of  the  Code,  known  as  the  Employers'  Liability  Act,  under 
one  aspect  of  the  evidence  as  to  the  relation  existing  between  plaintiff 
and  the  defendant." 

Most  of  these  cases  were  decided  prior  to  the  adoption  of  a  Work- 
men's Compensation  Law,  or  at  least  without  reference  to  such  a  law,  and 
without  applying  the  liberal  rule  of  construction,  which  courts  apply  for 
the  purpose  of  carrying  into  effect  the  purposes  sought  to  be  reached  by 
the  enactment  of  compensation  laws. 

The  decisions  in  negligence  cases  such  as  those  above  mentioned  are 
not  necessarily  controlling  in  cases  like  the  present:  for  the  liability  of 
the  employer  in  cases  under  the  Workmen's  Compensation  Act  arises,  not 
from  any  wrong  done  by  the  employer,  but  from  the  statute,  which  im- 
poses such  liability  upon  persons  bearing  toward  each  other  the  relation 
of  employer  and  employe  as  defined  in  the  statute. 

Our  attention  has  been  called  to  section  8610,  .Burns  1914,  which  pro- 
vides : 

"That  at  any  coal  mine  in  the  state  where  the  miners  working  therein 
<o  elect,  oersons  may  be  employed  to  act  as  shot  firers,  and  their  wages 
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shall  be  paid  by  the  miners  workinj?  therein :  Provided,  that  nothing  herein 
contained  shall  affect  any  existing  contract  as  to  shot  firers." 

We  do  not  believe  that  this  statute  has  any  controlling  influence  in 
the  determination  of  the  questions  submitted.  It  does  not  appear  that 
it  had  anything  to  do  with  the  agreement  between  the  Grant  Coal  & 
Mining  Company  and  the  miners,  or  that  its  provisions  were  considered 
by  them  when  the  arrangement  was  made  for  the  selection  and  employ- 
ment of  Mr.  Duncan  as  shot  firer. 

As  said  by  the  Supreme  Court  in  Princeton  Coal.,  etc.,  Co.  v.  Law- 
rence, supra: 

"It  will  be  noted  that  it  is  not  provided  in  the  act  that  the  miners 
shall  have  a  right  to  select  the  shot  fircrs,  but  if  they  elect  to  have  shot 
firers  those  so  electing  are  to  pay  their  wages." 

The  company  by  agreement  delegated  a  right  to  select,  control,  and 
discharge  the  shot  firer  to  the  miners.  And  as  said  in  Bidwell  Coal  Co. 
v.  Davidson,  supra,  "his  duty  when  discharged  was  discharged  in  the  in- 
terest of  the  company,"  and,  as  stated  in  the  facts  submitted,  was  a  neces- 
sary part  of  its  business.  The  mining  company  was  using  the  services 
of  Frank  Duncan  for  pay,  ''nd  under  section  76  of  the  Workmen's  Com- 
pensation Act  was  his  employer,  and  he  an  employe  of  the  mining  com- 
pany. The  method  by  which  the  shot  firer  was  paid  amounts  to  noth- 
ing more  than  a  matter  of  bookkceOing,  and  does  not  change  the  rela- 
tions existing  between  the  mining  company  and  Mrs.  Ehincan.  Bidwell 
Coal  Co.  v.  Davidson,  supra. 

In  accordance  with  the  authorities  herein  cited,  which  we  believe  to 
be  expressive  of  the  law  and  supported  by  reason,  we  answer  each  qucF 
tion  submitted  by  the  board  in  the  affirmative. 


KRAMER  V.  HUNTINGTON  STEEL  FOUNDRY  CO.     (No.  10708.) 

(Appellate  Court  of  Indiana,  Division  No.  2.     May  12,  1920.) 

127  Northeastern  Reporter  284. 

1.  MASTER  AND  SERVANT— ASSIGNMENT  THAT  COMPENSA- 

TION AWARD  IS  CONTRARY  TO  LAW  PRESENTS  QUESTION 

OF  SUFFICIENCY  OF  EVIDENCE 

An  assignment  of  error  on  appeal  from  an  award  by  the  Industrial 
Board  under  the  Workmen's  Compensation  Act  that  the  award  is  contrary 
to  law  's  sufficient,  under  Acts  1917,  c.  63,  to  present  the  question  of  the 
sufficiency  of  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5J.) 

2.  MASTER    AND    SERVANT— COMPENS.ATION    AWARD    SUS- 

TAINED   BY    EVIDENCE    CONCLUSIVE 

Where  the  evidence  in  a  proceeding  under  the  Workmen's  Compensa- 
tion Act  tends  to  support  a  finding  of  Industrial  Board,  its  award  will  not 
be  disturbed  on  appeal. 

(P'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7J.) 

Appeal   from   Industrial   Board. 

Proceeding  by  Paul  F.  Kramer  under  the  Workkmen's  Compensation 
Act  (Laws  1915,  c.  106)  to  obta'n  compensation  for  personal  injur),  op- 
posed by  the  Huntingdon  Steel  Foundry  Company,  the  employer.  There 
was  an  award  that  applicant  take  nothing,  and  he  appeals.  Award  affirmed. 
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Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellant. 

C.  K.  Lucas  and  H.  B.  Spencer,  both  of  Huntington,  for  appellee. 

Nichols,  C.  J.  Appellant  claims  that  he  was  employed  in  appellee[s 
foundry  as  a  molder,  and  that  while  preparing  the  sand  for  the  molds  his 
feet  were  burned;  that  the  sand  from  the  molds  was  hot,  and  while  in 
that  condition  was  spread  on  the  floor,  and  water  applied  to  cool  and 
break  it  up;  that,  while  mixing  the  steaming  hot  mass  with  an  ordinary 
shovel,  his  feet  became  overheated  and  were  burned,  the  circulation  of  the 
blood  was  arrested,  his  feet  became  sore,  and  blood  poison  resulted,  which 
necessitated  the  amputation  of  two  toes  on  his  right  foot. 

[1,  2]  After  hearing  the  evidence,  the  full  Industrial  Board  found 
that  appellant  *'did  not  receive  a  personal  injury  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment  resulting  in  the  disability  for 
which  he  claims  compensation  by  his  complaint  herein,"  and  made  its 
award  that  he  take  nothing.  The  only  question  involved  in  this  appeal 
is  whether  or  not  the  award  of  the  Industrial  Board,  based  on  its  find- 
ing that  the  accident  which  resulted  in  the  injury  of  appellant  did  not 
arise  out  of  and  in  the  course  of  his  employment  by  appellee,  is  contrary 
to  law.  This  is  sufficient  under  Acts  1917,  p.  155,  to  present  the  ques- 
tion of  the  sufficiency  of  the  evidence  which  is  the  only  question  pre- 
sented. Appellant  contends  that  the  uncontradicted  evidence  does  not 
support  the  findimj.  We  hold  that  the  evidence  tends  to  support  the 
finding,  and  that  the  award  is  therefore  not  contrary  to  law.  Under  such 
circumstances,  it  will  not  be  disturbed  on  appeal.  Sugar  Valley  Coal 
Co.  v.  Drake,  117  N.  E.  937;  American  Hominy  Co.  v.  Davis,  126  N.  E, 
703;  Columbia  School  Supply  Co.  v.  Lewis,  116  N.  E.   1. 

On  the  authority  of  the  cases  cited,  the  award  of  the  Industrial  .Board 
is  affirmed 


ALEXANDER  BOX  CO.  v.  CUTSHALL     (No.  10735.) 

(Appellate  Court  of  Indiana,  Division   No.  2.  May  12,   1920.) 

127  Northeastern  Reporter  286. 

1.  MASTER  AND  SERVANT— ASSIGNMENT  THAT  COMPENSA- 

TION      AWARD     IS     CONTRARY     TO     LAW       PRESENTS 

QUESTION  OF  SUFFICIENCY  OF  EVIDENCE. 

An  assignment  of  error  in  a  proceding  under  the  Workmen's  Com- 
pensation Act  that  an  award  was  contrary  to  law  presents  the  question 
as  to  sufficiency  of  the  evidence,  under  Acts  1917,  c.  63. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  417[5].) 

2.  MASTER    AND    SERVANT— EVIDENCE    NOT    WEIGHED    ON 

APPEAL    FROM    COMPENSATION    AWARD. 
On  appeal   from   an   award   in   a   proceeding  under   the   Workmen's 
Compensation  Act,  the  court  does  not  weigh  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

Appeal    from    State    Industrial    Board. 

Proceeding  by  Serelda  Cutshall  under  the  Workmen's  Compen-ration 
Act  (Laws  1915,  c.  106)  to  obtain  compensation  for  the  death  of  her 
husband,  opposed  by  the  Alexander  Box  Company,  the  employer.  There 
was  an  award  of  compensation,  and  the  employer  appeals.  Award  affirmed. 
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Everett  W.  Trook  and  Elmer  E.  Stevenson,  both  of  Indianapolis, 
for  appellant. 

Schmollinger  &  Willis,  and  Hott^l  &  Patrick,  of  Indianapolis,  for 
appellee. 

Nichols,  C.  J.  '  Appellee  claims  that  her  decedent,  who  was  her  hus- 
band, was  an  employe  of  appellant,  working  in  its  factory  as  a  cooper, 
and  that  while  so  working  he  lacerated  the  back  of  his  right  hand  on  a 
nail  that  was  in  a  barrel  which  he  was  repairing,  from  which  injury 
death  resulted  in  eight  days.     His  only  dependent  was  his  wife,  appellee. 

There  was  a  finding  in  favor  of  appellee  that  the  injury  which  re- 
sulted in  death  was  caused  by  accident  arising  out  of  and  in  the  course 
of  decedent's  employment,  and  an  award  followed,  giving  appellee  com- 
pensation for  300  weeks  at  the  rate  of  $825  per  week,  beginning  August 
14,  1918,  ordering  appellant  to  pay  burial  expenses  not  to  exceed  $100, 
attorney's  fees  of  $162,  and  costs. 

On  appeal  appellant  assigns  as  error  that  the  award  was  contrary 
to  law,  and  that  the  finding  and  award  is  not  supported  by  sufficient  evi- 
dence. 

[1]  The  question  presented  by  the  second  assignment  of  error  is  pre- 
sented by  the  first  assignment.     Acts  1917,  p.  155. 

[2]  We  have  examined  the  evidence  as  set  out  in  the. briefs.  There 
is  some  contradiction  therein,  but  this  court  does  not  weigh  the  evidence. 
Columbia  School  Supply  Co.  v.  Lewis,  116  N.  E.  1.  The  evidence,  to- 
gether with  the  reasonable  inferences  therefrom,  fully  sustains  the  finding. 
On  the  authority  of  Sugar  Valley  Coal  Co.  v.  Drake,  117  N.  E.  937, 
Columbia  School  Supply  Co.  v.  Lewis,  supra,  Root  Dry  Goods  Co.  v.  Gib- 
son. 123  N.  E.  134,  Hege  &  Co.  v.  Tompkins,  121  N.  E.  677.  and  Ameri- 
can Hominy  Co.  v.  Davis,  126  N.  E.  703,  the  award  is  affirmed,  and  under 
the  statute  5  per  cent  is  added  thereto. 


BERSCH  V.  MORRIS  &  CO.    (No.  22666.) 

(Supreme  Court  of  Kansas.     May  8.  1920.) 

189  Pacific  Reporter  934. 

(Syllabus  by  the  Court.) 

1.  MASTER   AND    SERVANT  —  "WILLFUL"    ACT    DEFEATING 

COMPENSATION    DEFINED. 

The  meaning  of  the  word  "willful."  as  used  in  the  statute  denying 
compensation  to  a  workman  injured  through  willful  failure  to  use  a  guard 
against  accident  provided  by  his  employer  (Laws  1917,  c.  226,  §  27),  is 
not  necessarily  fulfilled  by  voluntary  and  intentional  omission,  but  in 
eludes  the  element  of  intractableness,  the  headstrong  disposition  to  act 
by  the  rule  of  contradiction. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  380.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Willful. 

2.  MASTER   AND    SERVANT   —   COMPENSATION    HELD    NOT 

DEFEATED  BY  WILLFUL  FAILURE  TO  USE  GUARD. 
Finding  of  fact  and  evidence  sustaining  the  general  verdict  considered, 
and  ^eld,  the  plaintiff,  who  was  injured  because  of   faihire  to  replace 
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guards  which  he  had  removed  from  a  casing  machine  which  he  was  clean- 
ing, was  not  precMed  by  the  statute  from  recovering  compensation. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig,  §  380.) 

Appeal   from  District  Court,   Wyandotte  County. 

Action  by  Jacob  Bersch  against  Morris  &  Co.  for  compensation  under 
the  Workmen's  Compensation  Law.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

C.  W.  Trickett,  of  Kansas  City.  Kan.,  for  appellant. 
W.  W.  McCanles,  of  Kansas  City,  Mo.,  for  appellee. 

BuRCH,  J.  The  action  was  one  for  compensation  for  injuries  re- 
ceived by  a  workman  while  cleaning  a  casing  machine  in  the  defendant's 
packing  house.  The  defense  was  that  the  plaintiff  willfully  failed  to 
use  a  guard,  provided  by  the  employer,  which  would  have  prevented  the 
accident.     The  plaintiff  recovered,  and  the  defendant  appeals. 

A  witness  for  the  defendant  described  the  machine  as  follows : 

"The  machine  weighs  about  2,500  or  3,000  pounds,  and  consists  of 
a  scraper,  a  clipper,  a  drum,  a  big  iron  cylinder  or  roller,  a  cast-iron 
roller,  and  two  small  rubber  rollers.  They  have  got  iron  through  the 
center,  and  there  i^  rubber  around  the  outside  of  them  and  they  are  cov- 
ered with  canvas.  What  we  call  the  scraper  and  the  clipper  both  revolve 
the  same  way  around  and  clean  the  casing.  The  casing  runs  in  between 
the  drum  and  the  scraper,  and  there  is  where  it  is  cleaned.  The  small  roll- 
ers are  about  18  inches  long  and  about  4  or  5  inches  in  diameter.  Under 
these  are  spray  pipes.  The  machine  is  run  by  a  belt  which  runs  to  an- 
other pulley  on  a  shaft  line.  There  is  a  lever  comes  down,  and  you  throw 
the  belt  from  a  loose  pulley  into  the  pulley  that  runs  the  machine." 

There  is  a  cover  or  guard  in  front  of  the  scraper,  another  at  the  rear 
of  the  machine,  and  a  piece  of  sheet  iron  with  a  handle  is  laid  over  the 
top. 

After  a  day's  work,  the  operator  of  a  machine  cleans  it.  A  witness 
for  the  defendant  described  the  method  of  cleaning  the  machine  as  fol- 
lows: 

**To  clean  the  machine  he  has  to  take  a  hose  and  wash  the  machine 
off  with  the  hose.  Then  he  is  supposed  to  stop  the  machine  and  wipe 
the  knives  off,  or  blades,  on  the  scraper.  They  are  not  knives;  they  are 
blades.  They  are  hoop  iron,  rounded  off.  They  are  about  VA  inches 
wide  and  18  inches  long.  He  is  supposed  to  stop  the  machine.  *  *  ♦ 
Then  after  wiping  off  the  blades,  we  put  the  guards  on.  and  then  start 
the  machine  running,  and  then  wipe  the  drum." 

Another  witness  for  the  defendant  testified  as  follows: 
"To  clean  the  machine,  when  you  get  done  with  the  casing,  we  take 
the  top  part  back  behind  the  guard,  you  know,  take  that  off,  and  turn 
the  hose  of  hot  water,  and  shoot  right  into  the  knives,  into  the  blades, 
in  order  to  wash  it  all  off.  When  we  done  washed  it,  we  stop  the  ma- 
chine, and  take  the  front  guard  off.  Then  we  take  the  front  guard  off 
and  take  a  rag  and  wipe  the  blade  off  right  clean.  When  we  done  wiped 
it,  we  put  the  front  guard  on  and  start  the  machine  again  and  oil  the 
drum,  take  and  oil  it  like  that.  After  we  get  done  oiling  the  drum,  then 
we  stop  the  machine  again  and  take  the  front  guards  off  and  oil  the 
blades  afterwards;  then  you  done  with  it." 

With  a  verdict  for  the  plaintiff,  the  jury  returned  the  following  find- 
ings of  fact: 

**Q.  1.  Did  the  foreman,  L.  Roebling,  instruct  the  plaintiff  to  never 
run  said  machine  with  the  front  guard  removed?    Answer:  Tes. 
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"Q.  2.  Dia  the  plaintiff  remove  the  front  guard  from  said  machine 
shortly  before  the  time  of  the  accident?    Answer:  Yes. 

"Q.  3.  Did  the  plaintiff  neglect  to  replace  said  guard  before  starting 
the  machine?     Answer:  Yes. 

**Q.  4.  Would  this  accident  have  occurred  had  the  plaintiff  replaced 
the  guard  on  said  machine?    Answer:  No." 

[1,  2]  The  plaintiff  was  born  in  Russia,  spoke  German,  and  testified 
through  an  interpreter.  His  meaning  is  not  always  clear,  but  he  testified 
to  this  effect:  The  method  of  cleaning  the  machine  was  to  take  off  the 
guards,  wash  the  machine  with  the  hose,  and  then  use  the  drying  cloth, 
drying  the  bug  drum  at  the  bottom  first,  and  then  the  blades.  The. ma- 
chine was  kept  running  until  the  time  came  to  dry  the  blades,  when  it 
was  stopped.  It  will  be  observed  that  this  order  of  performing  the  work 
is  quite  different  from  that  described  by  witnesses  for  the  defendant.  The 
plaintiff  used  a  cloth  to  dry  the  machine  after  washing  it.  The  inter- 
preter reported  him  as  saying  the  cloth  got  caught  while  he  was  drying 
the  small  rolls  on  top.  Afterwards  he  said  he  was  hurt  while  he  was 
drying  the  big  drum.  Of  course,  that  was  the  account  of  the  injury  which 
he  intended  to  give.  The  plaintiff  said  he  could  not  clean  the  ma- 
chine with  the  cover  on,  and  that  he  took  the  guards  off  so  he  could  clean 
the  machine  with  the  hose  and  water.  After  telling  how  he  washed  and 
dried  the  machine,  the  olaintiff  said :  **I  couldn't  put  the  guards  back 
on  until  it  was  all  done."  Of  course,  he  could  have  stopped  the  machine 
and  replaced  the  guards  at  any  time,  and  he  probably  meant  that  replac- 
ing the  guards  was  the  last  act,  as  taking  them  off  was  the  first  act  per- 
formed in  the  process  of  cleaning  and  drying  the  machine. 

Conflicts  in  the  evidence  not  settled  bv  the  findings  of  fact  were  re- 
solved by  the  jury  in  the  plaintiff's  favor.  The  plaintiff  was  not  at  fault 
because  the  machine  was  running.  He  was  wiping  the  drum,  and  it  was 
proper,  as  the  defendant's  witnesses  admitted,  that  the  drum  should  be 
revolving,  under  application  of  power.  H  it  were  irregular  for  the  plain- 
tiff to  remove  the  front  guard  in  order  to  wash  the  machine  with  the 
hose,  removal  of  the  guard  did  not  cause  his  injury.  His  fault,  if  any, 
lay  in  not  replacing  the  guard  before  wiping  the  drum.  To  the  plaintiff 
it  appeared  to  be  necessary  to  remove  the  front  as  well  as  the  back  guard 
in  order  to  wash  the  machine.  If  he  measurably  comprehended  the  in- 
struction not  to  run  the  machine  at  all  with  the  front  guard  off,  as  the 
jury  may  have  doubted,  it  did  not  seem  to  him  that  the  instruction  ap- 
plied to  the  process  of  flushing  the  machine,  because  in  his  judgment  he 
could  not  do  that  with  the  cover  on.  If  he  ought  to  have  replaced  the 
guard  before  attempting  to  wipe  and  oil  the  drum,  he  did  just  what  the 
third  finding  indicates — he  neglected  to  replace  the  guard.  While  he  did 
this  contrary  to  instruction,  and  so  may  be  said  to  have  been  guilty  of 
conscious,  voluntary  omi.«;sion,  he  did  not  mean  to  oppose  his  will  to  the 
will  of  his  employer,  in  anv  perverse  or  refractory  sense.  At  least,  the 
members  of  the  jury,  who  saw  the  man.  gauged  his  capacity,  formed  an 
opinion  of  his  disposition,  and  weighed  his  testimony,  were  authorized  to 
reach  that  conclusion. 

In  the  case  of  Thorn  v.  Zinc  Co..  106  Kan.  7Z,  186  Pac.  972,  the 
court's  interpretation  of  the  statute,  "willful  failure  to  use  a  guard  or 
protection  against  accident  reouired  pursuant  to  any  statute  and  pro- 
vided for  him"  (Laws  1917,  c.  226,  §  27),  was  foreshadowed: 

"Nor  is  it  material  that  the  defendant  may  have  been  guilty  of  a 
high  degree  of  negligence.  Messick  v.  McEntire,  97  Kan.  813.  156  Pac.  740. 
To  warrant  a  reversal  the  court  must  declare  as  a  matter  of  law  that  the 
injury  resulted  from  his  willful  failure  to  use  a  guard  and  protection  fur- 
nished by  his  employer.  It  has  been  snid  that,  in  order  to  defeat  an  award 
because  of  a  .statutory  exception,  the  case  must  be  brought  clearlv  within 
it  (Wick  V.  Gunn  [Okl.]  169  Pac.  1087),  and  that  the  mere  voluntary 
and  intentional  omission  of  a  workman  to  use  a  guard  or  protection  fut- 
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nished  to  him  is  not  necessarily  to  be  regarded  as  willful  (Same  Case; 
also.  General  American  Tank  Car  Corp.  v.  Borchardt  [Ind.  App.l  122 
N.  E.  433;  to  the  contrary,  see  Bay  Shore  Co.  v.  Industrial  Ace.  Com., 
36  C:al.  App.  547)."    Thorn  v.  Zinc  Co.  106  Kan  73,  75,  186  Pac.  972,  973. 

In  harmony  with  the  views  expressed  in  the  Indiana  and  Oklahoma 
cases  cited,  the  court  now  holds  that  the  meaning  of  the  word  "willful," 
as  used  in  the  statute,  includes  the  element  of  intractableness,  the  head- 
strong disposition  to  act  by  the  rule  of  contradiction.  Such  is  a  general 
and  popular  signification  of  the  term. 

"Governed  by  will  without  yielding  to  reason;  obstinate;  perverse; 
stubborn ;  as,  a  willful  man  or  horse."  Webster's  New  International  Dic- 
tionary. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


MAZEFFE  V.  KANSAS  CITY  TERMINAL  RY.  CO.    (No.  22662.) 

(Supreme  Court  of  Kansas.    May  8,  1920.) 

189  Pacific  Reporter  917. 

(Syllabus  by  the  Court.) 

MiASTER  AND  SERVANT  —  RAILWAY  EMPLOYEE'S  INJURY 
WHILE  CROSSING  YARDS  OF  ANOTHER  COMPANY  ON 
WAY  TO  WORK  HELD  NOT  ONE  "ARISING  OUT  AND  IN 
COURSE  OF  EMPLOYMENT*  WITHIN  COMPENSATION 
ACT. 

A  terminal  railway  company  was  engaged  in  constructing  an  embank- 
ment on  which  to  lay  a  railroad,  and  a  workman  employed  by  the  company 
in  making  the  embankment  was  killed  while  crawling  under  a  car  in  the 
yards  of  another  company,  at  a  distance  of  about  350  feet  from  his  place  of 
work.  He  had  choice  of  several  routes  of  travel  in  order  to  reach  his 
work.  Although  the  workmen  and  others  frequently  crossed  the  yards 
in  which  he  was  killed.  ?n  going  to  and  from  their  work,  no  right  of 
ingress  or  egress  over  them  had  been  given  to  the  terminal  company,  and 
that  company  had  no  interest  in  or  control  over  the  yards.  Held,  that  the 
accident  to  the  workman  occurred  while  he  was  on  his  way  to  assume 
the  duties  of  his  employment,  and  that  his  injury  and  death  did  not  arise 
out  of  and  in  the  course  of  his  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,   see  Words  and   Phrases.  First  and   Second 
Series.  Course  of  Employment.) 

Appeal  from  District  Court.  Wyandotte  County. 

Action  by  Rosalie  Mazeffe  against  the  Kansas  City  Terminal  Railway 
Company  for  compensation  under  the  Workmen's  Compensation  Law 
for  the  death  of  her  husband.  Joseph  Mazeffe.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

W.  W.  McCanles.  of  Kansas  City.  Mo.,  and  Keplinger  &  Trickett, 
all  of  Kansas  City.  Kan.,   for  appellant. 

O.  L.  Miller,  of  Kansas  City.  Kan.,  and  S.  W.  Moore  and  John  H. 
Lathrop,  both  of  Kansas  City,  Mo.,  for  appellee. 
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Johnston,  C.  J.  In  this  action  plaintiff  sought  a  recovery  for  the 
death  of  her  husband,  Joseph  Mazeffe,  under  the  Workman's  Compensa- 
tion Law  (Laws  1917,  c.  226).  He  was  an  employe  of  the  Kansas  City 
Terminal  Railway  Company  and  was  killed  on  his  way  to  the  place  of 
work  and  before  he  had  reached  the  premises  of  the  defendant.  The 
court  held  that  the  accident  which  resulted  in  the  death  of  the  employe 
did  not  arise  out  of  and  in  the  course  of  his  employment,  and  from  that 
ruling  plaintiff  appeals. 

Only  the  findings  of  the  court  have  been  brought  into  the  record, 
and  upon  them  plaintiff  insists  that  she  was  entitled  to  judgment.  A 
brief  abstract  of  the  material  findinjjs  will  be  stated.  The  defendant  is 
a  railway  company  orf?anized  for  the  purpose  of  providing  terminal  fa- 
cilities for  a  large  number  of  railroads  entering  and  operating  in  Kan- 
sas City,  including  that  of  the  Union  Pacific  Railroad  Company.  The 
stock  of  the  defendant  company  is  owned  by  the  railroad  companies  for 
which  the  terminal  facilities  are  provided,  but  it  is  a  separate  entity,  and 
it  does  not  own  any  right  or  interest  in  these  railway  companies.  At  the 
time  of  the  accident  it  was  engaged  in  constructing  an  embankment  up 
to  the  edge  of  the  Union  Pacific  yards  and  an  elevated  structure  which 
extends  several  hundred  feet  across  the  Union  Pacific  tracks  and  on  sev- 
eral miles  to  the  Union  Station  in  Missouri.  The  deceased  employe  was 
engaged  in  making  the  fill  or  embankment  which  reached  to  an  abut- 
ment on  the  edge  of  the  Union  Pacific  yards  and  had  nothing  to  do  with 
the  elevated  structure  over  the  yards.  The  defendant  had  purchased  out- 
right from  the  Union  Pacific  Railroad  Company  an  easement  for  the 
structure  across  its  yards,  but  no  part  of  its  yard  or  tracks  was  included 
in  the  defendant's  terminal  facilities,  nor  was  the  defendant  given  any 
right  in  the  yard  or  tracks  of  the  Union  Pacific  Railroad  Company. 
There  was  no  provision  in  the  grant  of  an  easement  to  the  defendant 
or  in  the  operating  agreement  that  the  Union  Pacific  Railroad  Company 
should  furnish  the  defendant  any  trackage  or  way  of  ingress  or  egress 
in  .the  building  of  its  line  and  structure.  On  the  morning  of  the  acci- 
dent Mazeffe  was  found  dead  on  a  switch  track  of  the  Union  Pacific 
Railroad  Company  about  350  to  400  feet  south  of  his  place  of  work  and 
about  80  or  90  feet  west  of  the  elevated  structure  that  was  under  con- 
struction. There  was  no  eyewitness  of  the  accident,  but  upon  the  cir- 
cumstances it  was  found  that  he  was  on  his  way  to  work  and  was  killed 
while  crawling  under  a  car  of  the  Union  Pacific  Railroad  Company. 
The  distance  directly  from  his  home  across  the  Union  Pacific  yards  was 
2,200  feet,  and  the  route  taken  on  the  day  of  the  accident  was  about 
seven-eighths  of  a  mile  long.  While  there  were  notices  in  these  yards 
warning  the  public  against  trespassing  on  the  railroad  property,  many 
workmen  passed  over  the  yards  without  interference.  Mazeffe  and  other 
workmen  employed  on  the  fill  were  free  to  choose  their  own  way  of  go- 
ing to  and  from  the  place  of  work.  There  were  two  other  routes  Mazeffe 
might  have  chosen  in  going  to  his  work  that  would  have  involved  less 
danger.  One  was  a  distance  of  about  VA  miles,  and  the  other  about  2 
miles,  but  any  way  he  might  have  chosen  involved  the  crossing  of  one 
or  more  tracks.  To  go  across  the  shortest  way,  which  was  the  one  chosen 
on  the  morning  of  the  accident,  it  was  necessary  for  him  to  cross  a 
large  number  of  tracks,  and  to  get  around  cars  stored  and  moving  in 
the  yards,  it  was  usually  necessary  to  go  an  increased  distance,  but  it  was 
never  necessary  to  crawl  under  the  cars. 

The  finding  of  the  trial  court  that  the  injury  and  death  of  Mazeffe 
did  not  arise  out  of  and  in  the  course  of  his  employment  must  be  sus- 
tained. He  met  his  death  not  at  the  place  of  work,  nor  on  the  premises 
of  the  defendant,  nor  yet  at  a  place  which  was  under  his  employer's  con- 
trol or  subject  to  its  direction,  but  while  he  was  on  his  way  to  work  and 
on  the  premises  of  another.    A  recent  statute  provides  that : 

"The  words  'arising  out  of  and  in  the  course  of  employment'  as  used 
in  this  act  shall  not  be  construed  to  include  injuries  to  the  employe  oc- 
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currins:  while  he  is  on  his  way  to  assume  the  duties  of  his  employment  or 
after  leaving  such  duties,  the  approximate  cause  of  which  injury  is  not 
the  employer's  negligence."    Laws  1917,  c.  226.  §  2. 

Difiknilty  has  been  found  in  some  cases  in  determining  whether  in- 
juries for  which  compensation  was  asked  arose  out  of  and  in  the  course 
of  employment,  but  the  statute  cited  makes  it  clear  that  an  injury  does  not 
come  within  its  application  if  it  was  sustained  while  the  employe  was  on 
his  way  to  assume  the  duties  of  his  employment.  The  application  of  that 
rule  eliminates  debatable  questions  that  have  arisen  under  other  statutes 
as  to  whether  the  accident  happened  within  the  locality  or  danger  zone 
of  employment,  and  therefore  little  is  left  for  decision  in  the  case.  The 
accident  did  not  occur  while  the  employe  was  in  the  performance  of  any 
duty  within  his  employment  nor  at  a  place  that  was  under  the  control 
of  his  employer.  It  was  not  necessary  to  a  liability  that  he  should  have 
had  the  tool  in  his  hand  and  engaged  at  work  when  the  accident  oc- 
curred, but  it  is  essential  that  the  relationship  of  master  and  servant  con- 
tinued to  exist,  and  that  he  was  within  the  control  and  subject  to  the 
orders  of  the  defendant.  Sedlock  v.  Mining  Co..  98  Kan.  680,  159  Pac.  9, 
L.  R.  A.  1917B,  372.  It  has  been  held  that  a  miner  was  not  within  the 
application  of  the  act  while  he  was  going  upon  an  errand  of  his  employer 
from  one  mine  to  another,  which  were  only  a  quarter  of  a  mile  apart,  and 
was  fatally  injured  while  crossing  an  interurban  track  that  ran  between 
the  mines.  It  was  there  concluded  that  the  accident  did  not  occur  in  such 
close  proximity  to  the  mine  as  to  be  within  the  danger  zone  necessarily 
created  by  the  hazards  of  the  work,  and  that  he  was  not  within  the  Com- 
pensation Act,  although  he  was  carrying  a  message  for  his  employer  from 
one  mine  to  the  other.    Bevard  v.  Coal  Co..  lOl  Kan.  207,  165  Pac.  657. 

Here  the  employe  was  not  in  any  sense  doing  anything  that  fell  within 
his  employment,  and  was  not  acting  under  the  direction  of  the  employer 
when  he  was  injured.  He  was  a  considerable  distance  from  his  place  of 
work  and  upon  the  premises  of  the  Union  Pacific  Railroad  Company. 
As  we  have  seen,  that  company  had  nothing  to  do  with  the  work  on  which 
the  employe  was  engaged,  and  there  was  no  agreement  that  defendant  or 
its  employes  should  have  ingress  or  egress  to  or  over  the  yard  of  that 
company.  While  it  was  necessary  for  him  to  travel  from  his  home  to 
the  place  of  work,  he  was  not  then  in  the  control  of  his  employer,  and 
was  free  to  choose  his  route,  and  when  injured  he  was  outside  instead  of 
within  the  zone  of  his  employment.  The  claim  for  compensation  is  no 
more  within  the  provisions  of  the  act  than  if  the  accident  had  occurred 
as  he  left  his  own  doorstep  or  when  traveling  to  his  work  over  a  street 
a  mile  or  more  from  his  work.  The  fact  that  the  Union  Pacific  Rail- 
road Company  owned  stock  in  the  defendant  corporation  did  not  give  the 
defendant  or  its  employes  any  rights  in  the  yards  of  the  former  com- 
pany, nor  add  the  yards  to  the  premises  of  the  defendant  on  which  the 
fill  was  being  made.  Mazeffe  had  no  duty  to  perform  in  those  yards,  and 
neither  did  he  have  anything  to  do  with  the  work  on  the  elevated  struc- 
ture that  was  being  built  over  the  yards.  We  conclude  that  the  accident 
occurred  when  the  deceased  employe  was  on  his  way  to  assume  the  du- 
ties of  his  employment,  and  that  his  injury  and  death  did  not  arise  out 
of  and  in  the  course  of  his  employment. 

Judgment  affirmed. 

An  the  Justices  concurring. 
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ROMEREZ  V.  SWIFT  &  CO.    (No.  22684.) 

(Supreme  Court  of  Kansas.    May  8,  1920.) 

189  Pacific  Reporter  923. 

(Syllabus  by  the  Court.) 

MASTER  AND  SERVANT— KILLING  OF  EMPLOYEE  BY  FELLOW 
SERVANT  HELD  NOT  TO  ARISE  OUT  OF  EMPLOYMENT 
WITHIN    COMPENSATION   ACT. 

'tht  deceased,  with  another  Mexican,  was  engaged  in  trucking  livers 
in  the  defendant's  pack'ng  house.  An  altercation  occurred  between  him 
and  a  colored  ox  tail  trucker  resulting  in  a  fight  which  was  reported  to 
the  foreman.  Shortly  after  this  the  colored  man  and  another  workman 
were  engaged  in  trucking  ox  tails,  when  the  deceased  and  his  partner,  com- 
ing along  within  10  or  12  feet  of  them,  were  abused  and  called  names  by 
the  colored  workman.  The  two  Mexicans  left  their  truck  and  approached 
the  colored  men  and  engaged  in  an  altercation  with  them  during  which 
one  of  the  colored  men  stabbed  and  killed  the  deceased.  Held,  that  the 
injury  did  not  arise  out  of  employment,  and  therefore  the  defendant  is  not 
liable. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

Appeal  from  EHstrict  Court.  Wyandotte  County. 
Ac: ion   by  Cresencia   Romerez  against   Swift  &  Co.     Judgment   for 
plaintiff,  and  defendant  appeals.     Reversed,   with  directions. 

Russel  Field,  of  Kansas  City,  Mo.,  for  appellant. 
Herrod  &  Roberts,  of  Kansas  City,  Kan.,  for  appellee. 

West,  J.  Cresencia  Romerez  brought  this  action  to  recover  for  the 
death  of  her  son,  Juan  Romerez.  at  the  defendant's  picking  house,  and 
recovered.  The  defendant  appeals.  Juan  Romerez  and  lose  Lopez  were 
meat  truckers,  as  was  also  a  fellow  worker,  .Basil  Sims.  The  duty  of  Juan 
and  Jose  was  to  truck  beef  livers  and  hnng  them  on  racks.  A  quarrel 
arose  between  Sims,  a  trucker  of  ox  tails,  and  Juan,  resulting  in  an  in- 
jury to  the  latter  and  some  loss  of  blood,  which  caused  the  foreman  to 
send  hirn  to  the  doctor's  office.  Jose  did  not  wish  to  continue  the  work 
of  trucking  alone,  and  was  told  to  wait  until  his  partner,  Juan,  returned. 
Sims  got  behind  with  his  work,  and  another  employe  named  Hall  was 
sent  to  assist  him.  When  Juan  and  lose  passed  these  two,  it  is  claimed 
that  Hall  made  insulting  remarks  which  caused  a  quarrel  between  him 
and  Juan.  Hall  ran  to  another  part  of  the  building,  secured  a  knife,  re- 
turned, and  stabbed  Juan,  who  died  almost  instantly.  The  claim  of  the 
defendant  was  and  is  that  the  death  was  not  an  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  his  employment. 

It  is  argued  that  in  entering  upon  a  quarrel  with  Hall,  and  stopping 
at  the  rack  where  Hall  and  Sims  were  working.  Romerez  departed  from 
his  employment,  and  was  not  engaged  in  the  duty  he  was  employed  to 
perform,  but.  on  the  contrary,  was  interfering  with  the  employer's  busi- 
ness.    One  witness  testified : 

**When  we  came  in  Sims  was  up  on  this  keg  hanging  tails  and  Hall 
was  standing  on  one  side.  We  were  passing  Sims  and  Hall  to  take  our 
triKk  about  10  or  12  feet  beyond  them,  when  Hall  started  calling  us 
names.  We  stopped  there  because  he  began  saying  things.  Juan  and 
Sims  began  to  argue,  and  Hall  went  after  the  knife." 
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Another  witness  testified: 

"The  Mexicans  left  the  truck  in  the  alley  and  come  back  to  the  ne- 

foes.  The  negroes  started  hollering.  Told  the  Mexicans  to  'get  out.' 
>yas  about  30  feet  away.  The  Mexicans  and  the  negroes  were  jumping 
back  and  forth.  I  saw  the  negro  hit  the  Mexitan,  and  he  turned  around 
and  fell." 

Another  workman : 

'*Sims  was  hanging  tails.  Mexican  say  to  Sims,  *I  say  I  get  you ;  you 
got  me.'  Mexican  stopped  pushing  truck  and  take  knife  and  jump  for 
Sims.  Sims  was  on  a  tierce.  Hollis  Hall  say,  *Get  out  of  the  way,  Mexi- 
can; get  out  of  the  way,  Mexican;  and  Mexican  jumps  for  Sims,  and 
Sims  holler  and  was  scared,  and  this  Mexican  jumping  all  the  time  for 
Sims,  and  Hall  holler,  ""Get  out  of  the  way,  Mexicano;  I  hit  you.'  *  *  * 
I  was  within  hve  feet  of  them  when  the  Mexican  was  stabbed.     *     *     * 

He    [the   Mexican]    called   Sims   a   ,   and   jumped    for    Sims   with    a 

knife.    *    *    *" 

Quite  an  attempt  was  made  to  show  that  Hall  was  sent  down  as  a 
peacemaker,  but  objections  were  sustained,  and  the  attempt  failed.  Of- 
fers were  made  to  prove  that  the  foreman  instructed  Hall  to  go  down 
and  work  with  Sims,  and  if  there  was  any  trouble  between  the  Mexicans 
and  Sims  to  stop  it;  also  to  prove  that  Hall  had  stated  that  the  forieman 
sent  him  down  to  work  with  Sims,  and  if  there  was  any  trouble  down 
there  he  was  instructed  to  stop  it.  Lopez  testified  that  the  foreman  told 
Sims  to  go  back  to  work,  and  Sims  said  he  was  afraid  of  the  Mexicans; 
that  the  foreman  told  him  not  to  worry;  he  would  get  him  another  part- 
ner, "so  they  won't  jump  on  you."  Sims  himself  testified  that  after  the 
first  fight  when  the  Mexicans  both  jumped  on  him  he  went  up  stairs  to 
the  boss,  and  the  Mexicans  were  there,  and  told  the  foreman  that  he  had 
had  a  fight  with  them  and  did  not  care  to  go  back  there  any  more.  Re- 
peated efforts  were  made  to  get  Sims  to  say  that  the  foreman  told  Hall 
to  go  down  stairs  and  work  with  him,  and  that  if  there  was  any  further 
trouble  to  stop  it.  He  was  finally  induced  to  say  that  he  had  made  the 
statement  to  some  one  that  the  foreman  told  Hall  to  go  down  and  help 
him  catch  up  with  his  \york,  and  "if  the  Mexicans  started  anything  to 
get  out  of  there  and  not  have  nothing  to  do  with  them."  That  all  indi- 
cates that,  if  there  was  any  direction  by  the  foreman  for  Hall  to  quiet  any 
disturbance,  it  was  on  the  theory  that  the  Mexicans  might  start  a  dis- 
turbance, and  not  the  colored  boys,  and  the  testimony  already  quoted  in- 
dicates that,  aside  from  the  abusive  language  used,  the  assault  started 
from  the  Mexican  side.  At  least  there  is  nothing  in  the  record  to  show, 
and,  had  the  offered  evidence  been  received,  there  would  have  been  noth- 
ing to  indicate,  that  the  foreman  had  any  reasoin  to  think  there  would  be 
an  assault  by  Sims  and  Hall  on  the  Mexicans,  or  either  of  them. 

It  is  quite  clear  that,  had  the  deceased  been  working  elsewhere,  he 
would  not  have  been  in  danger,  and  that  the  trouble  with  Sims  arose  out 
of  a  collision  quite  liable  to  occur  at  such  work,  and  that  the  fatal  fight 
was  a  result,  direct  or  indirect,  of  the  Sims  altercation.  Whether  the  in- 
jury arose  out  of  the  employment  remains  to  be  seen. 

It  is  contended  by  the  defendant  that  the  court  should  not  have  held 
the  employer  liable  unless  the  danger  of  being  assaulted  either  willfully 
or  sportively  inhered  in  the  nature  of  the  cmplo-yment,  and  it  is  said  that 
in  all  of  the  cases  found  in  the  books  where  the  employer  has  been  held 
liable  the  injured  man  was  hurt  in  the  course  of  his  employment,  and 
was  not  actuated  by  feelings  of  animosity  towards  his  fellow  workmen; 
also  that  Romerez  and  Lopez  stopped  their  truck  and  came  to  the  place 
where  Hall  and  Sims  were  at  work  on  account  of  the  names  the  former 
had  been  called  by  the  latter,  and  that  Romerez  turned  aside  and  stopped 
his  work  for  his  employer,  and  entered  into  an  altercation  whereby  he 
lost  his  life,  owing  to  his  personal  animosity  towards  Hall. 
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While  it  might  be  plausibly  argued  that  the  foreman  must  have  known 
after  the  encounter  between  the  deceased  and  Sims  in  the  very  course 
of  nature  another  altercation  might  result  from  throwing  them  together, 
and  in  permitting  Lopez  to  wait  until  his  partner  returned  from  his  in- 
terview with  the  doctor  the  foreman  expected  him  to  have  the  protec- 
tion which  a  working  partner  might  afford,  and  hence  had  a  reasonable 
suspicion  that  such  protection  might  be  necessary,  the  serious  block  to 
this  line  of  reasoning  is  that  there  was  no  assault  except  by  words  until 
the  Mexicans  left  their  truck  and  engaged  in  their  quarrel  with  the  ne- 
groes 10  or  12  feet  away,  and  it  is  impossible  to  say  that  this  situation 
was  one  reasonably  to  be  expected  by  the  employer.  However  much  provo- 
cation or  justification  may  have  existed  for  the  resentment  felt  by  Ro- 
merez  on  account  of  the  abusive  language  used  by  the  negroes,  the  fact 
remains  that  he  stepped  aside  from  his  work  and  left  his  task  to  settle 
this  matter  of  personal  spleen.  It  cannot  be  held  that  in  so  doing  he  was 
in  the  line  of  his  employment,  or  that  the  regrettable  result  arose  out  of 
such  employment.  Kiser,  Workmen's  Compensation  Acts,  p.  80,  §  72\ 
Jacquemin  v.  Turner  &  Seymour  Mfg.  Co.,  92  Conn.  382,  103  Atl.  115, 
L.  R.  A.  1918E.  496;  Griffin  v.  A.  Robertson  &  Son,  176  App.  Div.  6, 
162  X.  Y.  Supp.  313;  Stuart  v.  Kansas  City,  102  Kan.  307,  171  Pac.  913; 
White  v.  Stock  Yards  Co.,  104  Kan.  90.  177  Pac.  522:  Benson  v.  Rail- 
way Co.,  104  Kan.  198,  178  Pac.  747;  Thomas  v.  Manufacturing  Co.,  104 
Kan.  432,  179  Pac.  372. 

"The  injury  by  accident  must  have  occurred  as  .something  which 
would  not  have  occurred  but  for  the  circumstances  of  the  employment  and 
as  having  been  something  due  to  it  (the  employment),  and  it  must  fur- 
ther have  occurred  during  its  currency.  [Lord  Haldane  in  Lancashire  & 
Yorkshire  Ry.  v.  Highley,  15  N.  C.  C.  A.  210.  244.]"  104  Kan.  203,  178 
Pac.  747. 

The  judgment  is  reversed,  with  directions  to  enter  judgment  in  favor 
of  the  defendant 

All  the  Justices  concurring. 


SLATER  ET  ux  V.  ISMERT-HINCKE  MILLING  CO.    (No.  22634.) 

(Supreme  Court  of  Kansas.    May  8.  1920.) 

189   Pacific   Reporter   908. 

(Syllabus  by  the  Court.) 
MASTER   AND   SERVANT  —  COMPENSATION    FOR   MINOR'S 

DEATH    HELD    NOT    SUBJECT   TO    DEDUCTON    FOR    HIS 

SUPPORT. 

In  an  action  under  the  Workmen's  Compensation  Law  by  the  parents 
of  a  minor  son  to  recover  compensation  for  his  death,  it  was  shown  that 
his  emings,  which  averaged  $17.45  per  week,  were  turned  over  in  full 
to  his  parents,  and  that  the  parents  were  partially  dependent  upon  such 
earnings ;  that  he  paid  no  board,  but  that  the  expense  to  his  parents  for  his 
support  was  $5  per  week.  Held,  that  in  ascertaining  the  average  yearly 
earnings  of  the  minor,  and  in  fixing  the  degree  of  dependency  of  the 
parents,  the  employer  is  not  entitled  to  a  credit  or  deduction  for  the 
expense  of  the  minor's  board  and  support. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[2].) 

Dawson,    J.,    dissenting. 
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Appeal  from  District  Court,  Shawnee  County. 

Action  by  Ira  S.  Slater  and  wife  against  the  Ismert-Hincke  Co.  for 
compensation  under  the  Workmen's  Compensation  Law  for  the  death  of 
Almon  Slater,  plaintiff's  infant  son.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

K  H.  Henning,  Thad  B.  Landon,  and  A.  F.  Sherman,  all  of  Kansas 
City,  Mo.,  for  appellant. 

A.   E.   Crane,   of   Topeka,    for  appellees. 

Porter,  J.  The  Ismert-Hincke  Milling  Company  is  a  corporation  op- 
erating a  flour-mill  in  the  city  of  Topeka.  It  is  under  the  provisions  of 
the  compensation  law  (Laws  1911,  c.  218,  as  amended  bv  Laws  1913,  c. 
216).  On  the  17th  day  of  October,  1918.  Alman  Slater,  a  boy  16  years 
of  age,  was  in  the  employ  of  the  milling  company,  and  was  killed  in  an 
accident  while  in  the  course  of  his  employment.  His  father  and  mother 
brought  this  action  to  recover  under  the  Workmen's  Compensation  Act 
for  his  death. 

The  court  made  findings  of  fact  which  show  that  the  boy  had  been 
in  the  employ  of  the  Ismert-Hincke  Milling  Company  less  than  two 
months  at  the  time  of  his  death.  He  was  receiving  wages  at  the  rate  of 
$17.45  per  week,  which  was  the  average  weekly  wage  paid  to  workmen 
in  the  same  kind  of  employment.  His  father,  Ira  S.  Slater,  who  for 
more  than  a  year  had  been  in  the  employ  of  the  milling  company,  was 
receiving  exactly  the  same  wages.  Each  week  during  the  time  of  his 
employment,  the  boy  turned  over  all  his  wages  to  his  father,  and  which, 
together  with  the  wages  received  by  his  father,  was  used  for  the  support 
and  maintenance  of  plaintiff's  family,  which  consists  of  the  father,  mother, 
and  six  children  ranging  in  age  from  2  to  14  years.  The  deceased  lived 
at  home  with  his  parents,  and  received  his  board  and  keep  the  same  as 
the  other  children,  no  charge  being  made  therefor.  His  father  gave  him 
small  amounts  of  spending  money  from  time  to  time.  The  court  finds 
that  the  fair  value  of  his  board  and  maintenance,  including  such  spending 
money,  amounted  to  about  $5  a  week,  and  that  the  plaintiffs  were  de- 
pendent upon  the  earnings  of  the  son  to  the  amount  and  extent  of  $17.45 
per  week,  and  were  dependent  to  the  extent  of  all  of  his  earnings.  As  a 
conclusion  of  law  from  the  foregoing  facts,  the  court  held  that  plaintiffs 
were  entitled  to  recover  under  the  compensation  law  the  sum  of  $2,722J20, 
and   iudgment  was  rendered   for  that  amount. 

The  Ismert-Hincke  Milling  Company  appeal  from  the  decision,  and 
the  sole  contention  is  that  it  should  be  given  credit  for  the  $780  which 
would  be  the  amount  of  the  cost  of  the  board  and  keep  of  the  plaintiffs' 
son  had  he  lived  for  the  period  of  the  3  years  for  which  compensation 
is  fixed.  The  plaintiffs  insist  that  the  son  was  under  no  obligation  to  pay 
and  was  not  paying  board  at  the  time  of  his  death,  and  therefore  that 
the  expenses  should  not  be  held  as  reducing  the  amount  of  his  earnings, 
or  as  affectine  the  extent  of  plaintiffs'  dependency.  Under  the  provisions 
of  section  5905,  Gen.  Stat.  1915,  as  amended  by  Laws  of  1917,  c.  226,  §  3, 
where  death  results  from  injury  and  the  workman  leaves  dependents 
wholly  dependent  upon  his  earnings,  the  amount  of  compensation  is  fixed 
at  a  sum  equal  to  three  times  his  average  yearly  earnings,  but  not  to 
exceed  $3,800  and  not  less  than  $1,400.  Where  he  leaves  persons  in  part 
dependent  upon  his  earnings  the  compensation  i«;  fixed  at  "such  propor- 
tion of  the  amount  payable  under  the  provisions"  of  the  preceding  clause 
"as  may  be  agreed  upon  or  determined  to  be  proportionate  to  the  degree 
of  dependency.**  The  proportion  of  the  dependency  was  not  agreed  upon 
in  this  case,  and  was  not  expres«?lv  found  bv  the  trial  court,  further  than 
the  finding  that  the  parents  needed  all  of  the  son's  earnings. 

The  question  is  not  free  from  difficulty.  There  is.  however,  no  pro- 
vision in  the  statute  that  in  case  of  the  death  of  a  workman  the  cost  and 
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expense  incurred  in  his  board  and  support  durinR  his  lifetime  shall  be 
taken  into  consideration  for  any  purpose.  It  is  conceded  thaf  the  minor 
in  this  case  was  not  payinf?  board.  His  parents  were  obliged  to  support 
him,  and  were  entitled  to  all  his  earnings.  It  is  argued  with  much  force» 
too,  that  there  is  no  more  reason  for  deducting  the  living  expenses  of  a 
minor  than  there  would  be  to  make  such  deduction  from  the  earnings  of 
the  father  in  case  of  his  death.  There  being  no  express  provision  in  the 
statute,  it  must  be  held  that  in  ascertaining  the  average  yearly  earnings 
of  the  minor,  and  in  fixing  the  degree  of  dependency  of  the  parents,  the 
employer  is  not  entitled  to  a  credit  or  deduction  for  the  expense  of  the 
minor's  board  and  support. 

The  judgment  is  affirmed. 

Johnston,  C.  J.,  and  Burch,  Mason,  West,  and  Marshall,  JJ.,  concur- 
ring. 

Dawson,  J.  (dissenting).  Monetary  compensation  for  the  injury  or 
death  of  a  workman  is  a  cold-blooded  proposition,  but  it  is  the  only 
practical  reparation  that  can  be  given  in  this  imperfect  world  (Truman 
V.  Railroad  Co..  98  Kan.  761,  766,  161  Pac.  587),  and  this  heartless  repara- 
tory  yardstick  is  to  be  used  as  an  unsentimental  matter  of  mathematical 
calculation.  Whatever  part  of  the  boy's  wages  was  devoted  to  feed, 
clothe,  and  shelter  himself  was  obviously  not  used  to  support  his  parents. 
It  is  that  portion  of  his  wages  which  was  devoted  to  his  parents'  sun- 
port,  not  to  his  own  support  as  well  as  theirs,  nor  to  the  support  of  all  the 
family  as  well  as  his  parents,  that  is  the  basis  for  determining  the  amount 
of  compensation  to  be  assessed  against  the  defendants.  McGirvie  v.  Coal 
Co.,  103  Kan.  586,  175  Pac.  375.    I  therefore  dissent. 


VASSAR  et  al.  v.  SWIFT  &  CO.     (No.  22683.) 

(Supreme  Court  of  Kansas.  May  8,  1920.    Rehearing  Denied  June  14,  1920.) 

189  Pacific  Reporter  943. 

(Syllabus  by  the  Court.) 

1.  MASTER    AND    SERVANT  —  OBJECTION    TO    WANT    OF 

NOTICE  CANNOT  BE  RAISED  FOR  FIRST  TIME  ON   AP- 
PEAL IN  COMPENSATION  CASK 

In  an  action  under  the  Workmen's  Compensation  Act,  the  answer 
was  a  general  denial.  On  the  trial  it  was  shown  that  no  notice  of  the 
accident  was  given  to  the  employer  wihtin  10  days  as  required  by  section 
5916,  Gen.  Stat.  1915.  No  instructions  were  asked  with  respect  to  the 
question  of  notice,  and,  the  record  failing  to  disclose  that  the  question 
was  called  to  the  attention  of  the  trial  court,  held  that  it  is  too  late  to 
raise  the  question  in  this  court. 

(For  other' cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

2.  MASTER  AND  SERVANT— DYING  DECLARATIONS  ADMISS- 

IBLE  IN    COMPENSATION    CASE. 

The  ru'e.  announced  in  Thurston  v.  Fritz.  91  Kan.  468.  138  Pac.  625, 
50  L.  R.  A.  (N.  S.)  1167,  Ann.  Cas.  1915D,  212,  that  dying  declarations 
are  admissible  in  civ'l  cases,  followed  and  applied  in  a  workmen's  com- 
pensation case. 

(For  other  cases,  see  Master  anr  Servant,  Dec.  Dig.  §  404.) 
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3.  MASTER  AND  SERVANT— DYING  DECLARATION  HELD  FOR 

JURY  IN  COMPENSATION  CASE. 

The  evidence  is  held  sufficient  to  take  to  the  jury  the  question  of  the 
declarant's  fear  of  impending  death  and  the  question  of  the  credibility 
of  the  declarations. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  409 V^,  New, 
vol.  7 A  Key-No.  Series.) 

Appeal  from  District  Court,  Wyandotte  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Etta  Vassar 
and  others  to  recover  for  the  death  of  John  Vassar,  opposed  by  Swift  & 
Co.,  employer.    Judgment  for  claimants,  and  employer  appeals.    Affirmed. 

Russel   Field,  of   Kansas   City,   for  appellant. 
W.  W.  McCanlcs,  of  Kansas  City,  for  appellees. 

Porter,  J.  In  a  workman's  compensation  case  the  plaintiffs  recov- 
ered a  judgment  for  $2,964  for  the  death  of  John  Vassar.  The  defend- 
ant appeals. 

The  deceased,  who  was  53  years  of  age  at  the  time  of  his  death,  had 
been  in  the  employ  of  Swift  &  Co.  for  11  years;  his  work  was  loading 
refrigerator  cars.  It  is  claimed  that  his  duties  required  him  to  lift  heavy 
pieces  of  beef,  and  that  in  doing  so  he  strained  his  side,  and.  because  of 
the  low  temperature  of  the  car,  contracted  pleurisy,  which  resulted  in  his 
death.    The  answer  was  a  general  denial. 

The  serious  question  of  fact  was  whether  the  deceased  received  any 
injury  while  in  the  employ  of  defendant  that  had  anything  to  do  with  his 
death.     The  testimony  of  Etta  Vassar,  the  widow,  shows  that  on  August 

25,  1918,  her  husband  came  home  at  his  usual  time,  about  3  o'clock  in  the 
afternoon;  he  was  walking  with  his  hand  on  his  side  and  said  he  was 
awful  sick  and  that  his  left  side  was  hurting  him;  he  went  to  bed,  and 
she  put  hot  applications  on  his  side,  rubbed  it  with  turpentine  and  lard, 
iind  kept  up  this  treatment  for  three  days,  when  a  physician  was  called. 
For  a  period  of  two  weeks  prior  to  his  death  he  recovered  sufficiently  to 
be  up  and  around  the  house  and  at  times  out  on  the  back  porch,  and 
walked  with  a  cane.    Later,  he  took  to  his  bed  again  and  died  on  October 

26,  about  two  months  after  the  alleged  injury. 

Two  physicians  testified  that  pleurisy  might  result  from  a  blow  or 
bruise  on  the  side  where  it  is  claimed  the  deceased  was  injured,  and  that 
pleurisy  developed  in  that  manner  might  have  caused  his  death.  One  of 
these  physicians.  Dr.  Nason,  treated  the  deceased  from  September  20th 
until  his  death.  Dr.  Nason  made  out  the  death  certificate,  which  con- 
tained the  statement  that  the  cause  of  death  was  :  "Pleurisv,  duration^ 
ten  days;  contributory,  secondary,  typhoid  fever,  four  months." 

He  testified  that  the  *'four  months"  was  a  mistake  and  intended  to 
be  two  months.  He  admitted  that  in  certifying  to  the  cause  of  death  he 
had  not  stated  anything  about  an  injury,  and  that,  in  a  conversation  in 
reference  to  the  matter  with  a  claim  agent  from  Swift  &  Co.  in  January 
or  February,  he  had  made  no  mention  of  injuries. 

Dr.  Barker  was  called  to  treat  Vassar  on  August  28th  and  continued 
in  charge  of  the  case  until  the  familv  called  Dr.  Xason  on  September  20. 
He  testified  that  he  diagnosed  the  sickness  as  tvphoid :  he  described  the 
finding  of  a  tenderness  in  the  area  where  it  is  found  in  such  cases  and 
the  rash  on  the  abdomen  and  legs:  for  three  weeks  the  patient  had  the 
tvphoid  temperature,  re^^ching  its  maximum  toward  midnight,  and  then 
gradually  lowering  until  7  or  8  o'clock  in  the  morning,  when  it  would 
gradually  rise  again. 

He  further  testified: 

"It  ran  a  very  typical  typhoid   fever  course,  and  I  treated  him   for 
Vol.  Vl— Comp.  12. 
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typhoid  condition  and  kept  him  on  the  liquid  diet  and  kept  him  quiet 
and  had  them  give  him  the  usual  baths  when  his  temperature  would  run 
the    highest.     And    the    temperature    usually   yielded    to    that    treatment. 

*  *     *     Gradually  went  down,  after  a  period  of  two  or  three  weeks. 

*  *  *  Each  morning  it  was  a  lower  temperature,  and  it  would  go  up, 
typical  of  a  typhoid  condition,  but  each  subsequent  day  it  would  become 
a  little  less.  *  *  *  j  examined  practically^  all  the  functions  of  the  body, 
and  I  could  not  find  anything  in  that  way  that  might  cause  this  fever, 
except  the  typhoid  condition.  *  ♦  *  Found  no  symptom  of  any  injury 
to  the  lung,  or  that  of  pleurisy  at  all.  In  fact,  the  respiration  did  not 
show  any  symptom  o-f  it." 

Testifying  as  to  the  condition  of  Vassar  when  he  left  him  on  the  20th 
of  September,  he  said  that  he  found  no  tenderness  on  the  left  side  cov- 
ering the  pleural  cavity.  The  history  of  the  case  and  the  condition  of 
the  patient  in  his  opinion  showed  that  of  one  recovering  from  typhoid 
fever. 

"He  kept  insisting  on  eating  a  whole  lot  of  food.  ♦  *  *  I  told  him 
that  he  must  stay  off  the  solid  foods  for  at  least  eight  or  ten  days  yet. 

*  *  *  Relapses  often  follow  in  cases  of  typhoid  fever.  That  is  the 
way  a  good  many  people  die  from  typhoid.  *  *  *  When  I  left  this 
man  he  was  almost  well,  but  he  was  weak,  decidedly  weak,  from  this  con- 
dition; but  he  was  gaining." 

The  superintendent  of  the  refrigerator  department  and  the  foreman 
in  charge  of  the  men  with  whom  the  deceased  had  been  at  work,  and  six 
of  the  workmen,  were  witnesses.  Several  of  these  had  known  Vassar 
for  many  years.  The  six  workmen  were  what  is  known  as  "luggers." 
The  testimony  of  the  superintendent,  the  foreman,  and  these  workmen 
was  to  the  effect  that  Vassar  was  what  is  known  as  a  "hanger"  of  beef 
in  refrigerator  cars,  and  was  engaged  in  "hanging"  the  forequarters  of 
beef  which  were  carried  into  the  car  by  luggers,  and  lifted  up  by  the 
lugger  and  hung  upon  a  hook  fastened  in  the  car.  They  testified  that  the 
only  duty  the  deceased  had  to  perform  was  to  fasten  this  hook  in  the 
beef,  and  when  he  had  done  this  to  say,  "Let  go,"  when  the  lugger  dropped 
the  beef  so  that  it  hung  suspended  on  the  hook.  Each  of  these  witnesses 
testified  he  had  no  knowledge  of  any  accident  ever  having  happened  to 
Vassar.  His  fellow  workmen  knew  that  he  was  absent  from  work,  but 
understood  that  he  was  sick. 

Fred  Widener,  who  had  been  employed  at  Swift's  for  22  years  and 
was  well  acquainted  with  the  deceased,  testified  that  about  a  month  or 
six  weeks  before  Vassar*s  death  he  visited  him  at  his  house  for  15  or  20 
minutes. 

"He  was  sitting  in  the  chair.  He  said  nothing  to  me  about  having 
received  an  injury  by  accident.  He  said  nothing  about  the  cause  of  his 
sickness.    He  didn't  say  that  he  knew  the  cause." 

The  superintendent  testified  that  it  was  his  duty  to  investigate  the 
cause  of  every  accident  for  the  purpose  of  avoiding  a  repetition  of  it 
and  to  discover  who  was  responsible  and  whether  it  was  due  to  care- 
lessness, and  also  to  keep  track  of  the  wages  of  the  injured  employe  and 
see  that  he  got  his  compensation.  The  testimony  is  that  the  company  had 
no  notice  of  any  claim  that  the  deceased  had  ever  been  injured  at  the 
plant  until  January  17,  1919;  that  he  inquired  of  every  person  about  the 
plant  who  might  know  anything  about  such  an  accident,  and  was  unable 
to  find  one  who  had  ever  heard  of  it  or  knew  anything  about  it. 

Mr.  Larson,  the  foreman  of  the  deceased,  testified  that  it  was  his  duty 
in  case  of  an  accident  to  make  a  report  of  it:  that  he  had  never  heard 
of  an  accident  to  Vassar.    He  had  known  John  Vassar  about  nine  years. 

"Mr.  Vassar  didn't  have  to  lift  beef:  he  didn't  have  anything  to  do 
with  the  lifting.  ♦  *  *  Mr.  Vassar  was  a  beef  hanger  all  tne  time  I 
knew  him.     I  saw  him  nearly  every  day  in  the  month  of  August,  1918. 
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My  dutk^  there  arc  looking  after  the  beef  loading.  »  *  *  I  have  never 
known  a  beef  to  slip  from  the  hook  after  it  had  been  hooked.  *  *  * 
In  hanging  the  forequarter  a  hangar  has  to  puncture  a  hole  between  the 
third  and  fourth  rib,  with  the  hook.  ♦  *  I  never  knew  of  a  fore- 
quarter  tearing  loose  when  hanging  up.  *  *  *  There  is  a  hook  hang- 
ing from  the  ceiling,  about  18  inches  long,  and  the  hook  is  there  in  place 
already  on  the  wall,  and  it  is  his  duty  to  hook  that  into  the  quarter  when 
it  is  carried  in  by  the  beef  lugger." 

One  defense  urged  is  that  no  notice  of  any  kind  in  reference  to  the 
accident  was  given  by  the  plaintiffs  or  by  John  Vassar.  It  appears  there 
was  no  reason  why  a  notice  could  not  have  been  given.  There  was  noth- 
ing in  Vassar's  condition  to  have  prevented  it  immediately  after  he  quit 
work,  and  the  evidence  is  that  he  was  up  and  around  the  house  for  two 
weeks  before  his  death.  The  Workmen's  Compensation  Act  (Gen.  Stat. 
1915,  §  5916)  requires  that  notice  of  the  accident,  stating  time,  place,  and 
particulars  thereof,  shall  be  given  within  10  days  after  the  accident  occurs, 
or  the  action  cannot  be  maintained:  but  there  is  a  further  provision  in 
the  same  section  that — 

"The  want  of,  or  any  defect  in  such  notice,  or  in  its  service,  shall 
not  be  a  bar  unless  the  employer  proves  that  he  has,  in  fact,  been  thereby 
prejudiced." 

[1]  The  plaintiffs'  contention  that  the  defendant  failed  to  show  preju- 
dice is,  we  think,  untenable.  The  uncontradicted  evidence  is  that  it  had 
no  notice  or^knowledge  of  any  claim  of  an  accident  until  January  17, 
1919.  This  was  nearly  five  months  after  its  alleged  occurrence.  If  notice 
had  been  given  within  10  days,  when  matters  were  fresh  in  the  minds 
of  the  other  workmen,  it  is  obvious  that  the  defendant  would  have  found 
it  much  easier  to  have  produced  evidence  to  show  whether,  in  fact,  the 
deceased  sustained  an  accident.  It  was  not  necessary,  of  course,'  for  the 
defendant  to  produce  a  witness  to  state  that  defendant  sustained  some 
prejudice.  The  facts  about  which  there  is  no  dispute  speak  for  them- 
selves* The  difficulty,  however,  is  that  defendant  never  raised  the  question 
in  the  court  below.  The  answer  was  a  general  denial.  There  .is  nothing 
in  the  record  which  indicates  that  the  question  of  notice  was  called  to 
the  attention  of  the  trial  court;  no  instructions  were  asked  with  respect 
to  the  question  of  notice  or  plaintiffs'  right  to  recover  by  reason  of  a 
lack  of  notice,  nor  was  the  defense  in  any  way  suggested  or  referred  to 
in  any  of  the  instructions.  Neither  the  court  nor  the  jury  was  called  to 
pass  upon  the  question.  The  failure  to  raise  the  question  below  renders 
unnecessary  further  conimcnt  upon  the  matter  of  notice. 

The  principal  question  of  law  involved  is  whether  so-called  dying 
declarations  of  the  deceased  were  admissible  in  evidence.  The  founda- 
tion for  the  introduction  of  the  declarations  was  the  testimony  of  Mrs. 
Metheson,  a  neighbor,  and  Gyde  Vassar.  son  of  the  deceased.  Mrs. 
Metheson  testified  that  Vassar's  death  occurred  on  Saturday  and  that  on 
the  previous  Sunday  she  was  over  at  his  home  and  he  was  lying  in  bed 
twisting,  holding  his  side  and  croaning.  The  witness  was  there  about  30 
minutes;  she  sat  down  beside  his  bed  and  asked  him  how  he  felt. 

"And  he  told  me  that  he  felt  bad.  He  says:  *I  am  not  sick.  It  is 
the  pain  that  is  killing  me.' 

*'Q.  What,  if  anything,  did  he  say  about  whether  he  thought  he  could 
live?  A.  He  told  me  that  he  didn't  expect  to  live.  He  said,  This  pain 
is  so  great  that  I  cannot  live.*** 

Again  she  was  asked : 

**What  further,  if  anything,  did  he  say  about  his  expecting  to  die? 
A.  He  says.  The  pain  is  so  ereat,*  he  says,  *I  cannot  stand  it.*  He  says, 
The  doctors  can  do  me  no  good.* 

"Q.  And  did  he  make  any  statement  as  to  whether  he  expected  to 
die?    A.  He  said  that  he  didn't  think  that  he  could  live. 
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"Q.  (Relative  to  his  thinking  he  would  die).  Just  bearinR  upon  that 
line,  if  you  can  think  of  anything  more  in  the  conversation  that  you  had, 
about  what  he  said  about  expecting  to  die.  A.  He  told  me  the  pain  was 
so  great,  that  he  was  not  sick,  but  the  pain  was  so  great  that  he  couldn't 
live;  that  he  couldn't  stand  it;  the  doctor  didn't  seem  to  do  him  any 
good. 

**Q.  He  said  he  couldn't  live?    A.  Couldn't  live. 

**Q.  Well,  now,  what  further,  then,  did -he  say,  if  anything,  as  to  how 
the  accident  occurred?  (The  defendant  objected  on  the  ground  that  there 
was  no  proper  foundation  laid  under  any  view  of  the  case.  The  objec- 
tion was  overruled.) 

**Q.  You  may  go  ahead.  A.  He  said  that  he  didn't  think  that  anything 
could  do  him  any  good,  because  he  thought  there  was  something  bursted 
or  broken  in  his  side." 

The  witness  was  then  permitted,  over  objections,  to  testify  that  the 
deceased  said — 

"He  lifted  a  piece  of  meat  and  wrenched  his  side.  He  said  something 
popped,  like  he  was  shot  or  something  was  broken,  and  he  said  he  liked 
to  never  have  gotten  home." 

Clyde  Vassar,  a  son  of  the  deceased,  testified  to  a  conversation  that 
occurred  about  a  week  before  his  father  died,  and  he  was  asked  to  state 
what  his  father  said  **about  getting  well  and  whether  he  expected  to-  get 
up."    His  answer  was: 

**Well,  I  went  across  the  street  to  see  him,  and  I  asked  him  how  he 
feh.  ♦  ♦  ♦  He  said  he  was  feeling  pretty  bad — the  pain  was  awful, 
and  he  didn't  think  he  could  ever  stand  it  very  long.  And  I  asked  him 
where  he  hurt,  and  he  showed  me  down  on  his  side;  that  is,  just  put  his 
hand  on  his  side. 

*'Q'  Was  anything  stated  about  where  he  had  gotten  hurt  or  the 
manner  in  which  he  was  injured?" 

This  was  objected  to  for  the  reason  that  there  was  no  foundation 
laid  for  the  question.  The  court  made  no  ruling,  but  counsel  for  de- 
fendant made  further  inquiry,  as  follows: 

**Q.  What,  if  anything,  was  said  by  your  father,  if  anything  more 
was  said,  covering  whether  or  not  he  expected  to  live?  (An  objection 
was  overruled.)  A.  He  said  he  did  not  think  that  he  would  ever  get  well, 
and  he  said  that  he  thought  that  the  last  day  that  he  worked  at  Swift's — 
(objection). 

"Q.  Giving  his  words,  if  you  can,  in  substance,  what  did  he  say  about 
his  expecting  to  die?     (Xo  answer.) 

"p.  Relative  to  his  expecting  to  die,  what  did  he  say  about  that,  if 
anything  more?     A.  That  is  all  he  said. 

"Q.  Did  he  tell  you  how  long  he  expected  to  live?  A.  No,  sir;  he 
didn't." 

The  witness  was  then  permitted,  over  the  defendant's  objection,  to 
testify  that  his  father  said — 

"The  last  day  he  worked  at  Swift's,  he  was  hanging  beef  in  the  car, 
and  that  some  fellow  come  in  with  a  quarter  of  beef  and  didn't  hang  it 
just  rig:ht,  and  it  was  his  duty  to  place  it  where  it  should  be  placed;  and 
in  moving  the  beef  the  hook  slipped  out  of  it,  and  as  he  went  to  catch 
it  he  raised  his  knee  up  some  way,  and  wrenched  his  side.  He  said  that 
was  what  he  thought  hurt  him  in  his  side." 

On  the  next  day,  both  witnesses  who  testified  to  the  *'dying  declara- 
tion" were  recalled.  Mrs.  Metheson.  the  neighbor,  was  asked  if.  in  the 
conversation  she  had  testified  to,  the  deceased  made  any  reference  to  what 
the  doctor  had  told  him  about  his  condition.  The  question  was  objected 
to,  but  the  witness  was  permitted  to  testify  that  when  he  said  that  he 
was  going  to  die,  "and  I  tried  to  cheer  him  up  and  tell  him  that  he  maj 
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not  die,  he  said,  yes,  the  doctor  had  told  him  that  he  could  not  live." 
Gyde  Vassar,  the  son,  was  recalled,  and  the  following  question  was 
asked  him : 

"Q.  I  will  ask  you,  Clyde,  if  in  the  conversation  you  had  with  your 
father  there,  any  reference  was  made  to  a  statement  of  the  doctor?  (An 
objection  was  overruled.)  A.  In  connection  with  what  I  told  you  yester- 
day, he  said  that  the  doctor  had  told  him  he  could  not  get  well." 

Mrs.  Etta  Vassar,  the  widow,  was  recalled,  and  testified  as  follows: 
**Q.  Mrs.  Vassar,  I  want  to  ask  you  if  at  any  time  before  your  hus- 
band died,  if  you  heard  the  doctor  tell  him  he  could  not  live?    A.  I  did — " 

There  was  no  testimony  to  show  whether  this  statement  was  made  to 
the  deceased  shortly  before  his  death,  or  whether  it  occurred  before  or 
after  the  time  of  the  alleged  conversations  with  Mrs.  Metheson  and  Clyde 
Vassar. 

[2.  3]  The  plaintiffs  rely,  of  course,  upon  the  doctrine  first  announced 
in  Thurston  v.  Fritz,  91  Kan.  468,  138  Pac.  625,  50  L.  R.  A.  (N.  S)  1167, 
.Ann.  Cas.  1915D,  212.  that  dying  declarations  are  admissible  in  civil  cases. 
The  court  felt  that  the  time  had  arrived  to  declare  that  the  rule  limiting 
the  admissibility  of  such  declaration  to  criminal  cases  was  one  which 
had  no  reasonable  basis  to  support  it.  The  court  is  satisfied  with  the 
decision  in  that  case,  and  the  only  question  here  is  whether  sufficient 
foundation  was  shov^n  for  admitting  the  statement  as  a  dying  declaration. 
We  think  it  must  be  held  that  the  evidence  was  sufficient  to  show  that 
the  statement  was  made  by  the  deceased  at  a  time  when  he  was  under  a 
sense  of  impending  death.  It  has  been  held  that  it  is  not  necessary  that 
the  declarant  state  that  he  is  expecting  immediate  death,  and  that,  where 
there  is  evidence  that  he  had  abandoned  all  hope  and  regarded  his  death 
as  impending  and  certain,  sufficient  is  shown  to  take  to  the  jury  the  ques- 
tion of  the  declarant's  fear  of  impending  death  and  the  question  of  the 
credibility  of  the  declaration.  State  v.  Smith.  103  Kan.  148.  174  Pac. 
551,  and  cases  cited  in  the  opinion. 

It  follows  that  the  judgment  is  affirmed. 

All  the  justices  concurring. 


FREVS  GUARDIAN  v.  GAMBLE  BROS..  Inc. 
(Court  of  Appeals  of  Kentucky.     April  30,  1920.) 
221  Southwestern  Reporter  870. 

1.  MASTER  AND   SERVANT— COMPENSATION   STATUTES   TO 

RECEIVE  LIBERAL  "CONSTRUCTION." 

Workmen's  compensation  statutes  of  doubtful,  obscure,  or  ambiguous 
meaning,  should  receive  liberal  construction  to  effectuate  the  legislative 
purpose,  but  where  the  language  is  pla'u  there  is  no  room  for  construction, 
and  the  meaning  expressed  must  be  adopted ;  the  term  "construction" 
necessarily  presupposing  doubt,  obscurity,  or  ambiguity. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  348.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Construction.) 
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3.  MASTER    AND   SERVANT   —  GUARDIAN    AND   NOT    COM- 

PENSATION     BOARD     DETERMINES     FACTS    AUTHORIZ- 
ING ELECTION  TO  SUE  OR  ACCEPT  BENEFITS  FOR  IN- 
JURIES TO  MINOR  ILLEGALLY  EMPLOYED. 
Workmen's   Compensation   Act.   §   30,   providing  that    fbr   injury   to 
a  minor  employed  'U  willful  violation  of  law  an  action  for  damages  may 
be  brought  "as  if  this  act  had  not  been  passed"  in  lieu  of  compensation, 
does  not  require  a  reference  to  the  compensation  board  to  determine  the 
existence  of  the  requisite  facts  authorizing  an  election  to  sue  or  accept 
benefits  under  the  act.  but  the  right  to  make  such  determination  rests 
with  the  guardian. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  352.) 

4.  MASTER    AND    SERVANTS-COMPENSATION    ACT    ALLOWS 

ELECTION  WHEN  MINOR  IS  EMPLOYED  ON  FORBIDDEN 

MACHINERY  WITHOUT  OFFICIAL  AUTHORITY. 

Where  a  minor  is  willfully  and  knowingly  employed  on  dangerous 
machinery  without  official  authority,  required  by  Ky.  St.  §  331a,  subsec.  9, 
classification  24,  a  suit  for  injuries  in  lieu  of  compensation  is  maintain- 
able imder  Workmen's  Compensation  Act,  §  30,  permitting  election  in 
case  of  illegal  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

5.  MASTER    AND    SERVANT   —   MINOR'S    EMPLOYMENT   ON 

MACHINERY  WITHOUT  SAFETY  DEVICES  NOT  ILLEGAL 

AUTHORIZING  ELECTION  TO   SUE  IN     LIEU     OF     COM- 

PENSATION;    "EMPLOYMENT    IN   VIOLATION    OF   LAW." 

Employer's  failure  to  furnish  the  safety  devices  required  by  Ky,  St. 

§  331a.  subsec.  10,  does  not  entitle  guardian  of  injured  minor  employee 

to  sue  for  damages  in  I'eu  of  compensation  under  Ky.  St.  Supp.   1918, 

§  4911.  authorizing  election  where  minor  is  employed  in  willful  and  known 

violation  of  law  such  failure  not  constituting  employment  in  violation  of 

law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

Appeal  from  Circu't  Court,  Jefferson  County,  Common  Pleas  Branch, 
First  Division. 

Action  by  Harvey  Fre/s  guardian  against  Gamble  Bros.,  Incorporated. 
Judgment  of  dismissal,  and  plaintiff  appeals.     Reversed,  with  directions. 

James  H.  Speed,  of  Louisville.  J.  K.  Claxton.  of  Butte,  Mont..  Irwin 
&  Irwin,  of  Elizabeth,  and  J.  L.  Richardson,  of  Louisville,  for  appellant. 

Humphrey,  Crawford.  Middleton  &  Humphrey,  of  Louisville,  for 
appellees. 

Thomas.  J.  This  suit  involves  primarily  the  construction  of  section 
4911,  vol.  3,  Kentucky  Statutes,  which  is  section  30  of  the  act  of  the 
General  Assembly  commonly  known  as  the  Workmen's  Compensation 
Act.  being  chapter  33.  p.  354,  of  the  Acts  of  1916:  and  incidentally  there 
is  also  involved  the  construction  or  rather  the  application,  of  sub-section 
10  of  section  331a  to  the  provisions  of  the  section  first  above  mentioned, 
which  is  in  these  words: 

"In  case  any  minor  employe  who  is  injured  or  killed  is.  at  the  time  of 
such  injury,  employed  in  willful  and  known  violation  by  the  employer, 
of  any  law  of  this  state  regulating  the  employment  of  minors,  his  statu- 
tory guardian  or  personal  representative  of  the  minor  so  killed,  may 
claim  compensation  under  the  terms  of  this  act  or  may  sue  to  recover 
damages  as  if  this  act  had  not  been  passed.    If  a  claim  to  compensatioa 
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be  made  under  this  section,  the  makinfir  of  such  claim  shall  be  a  waiver 
and  bar  to  all  ri^jjhts  of  action  on  account  of  said  injury  or  death  of 
said  minor  as  to  all  persons,  and  the  institution  of  an  action  to  recover 
damaj?es  on  account  of  such  injury  or  death  shall  be  a  waiver  and  bar  of 
all  rights  to  compensation  under  this  act." 

So  much  of  subsection  10  of  section  331a  referred  to,  which  is  a  part 
of  the  statute  commonly  known  as  the  Child  Labor  Law,  as  bears  upon 
the  question  involved  says: 

"It  shall  be  the  duty  of  the  owner  of  any  manufacturing  establish- 
ment where  any  person  under  twenty-one  years  of  age  is  employed,  his 
agents,  superintendents  or  other  persons  in  charge  of  same,  to  furnish 
and  supply,  when  practicable,  or  cause  to  be  furnished  and  supplied  to 
him,  belt  shifters  or  other  safe  mechanical  contrivance  for  the  purpose  of 
throwing  belts  on  or  off  the  pulleys ;  and.  whenever  practicable,  machinery 
therein  shall  be  provided  with  loose  belts.  All  vats.  pans,  saws,  planes, 
cogs,  gearings,  beltings,  set  screws  and  machinery  of  every  description 
which  is  palpably  dangerous,  shall  be  properly  guarded  and  no  person 
shall  remove  or  make  ineffective  any  safeguard  around  or  attached  to 
any  such  appliances  or  machinery,  while  the  same  is  in  use,  unless 
for  the  purpose  of  immediately  making  repairs  thereto,  and  all  such 
safeguards  shall   be  promptly   replaced." 

Subsection  1  of  section  331a  names  certain  employments  at  which 
no  child  under  14  years  of  age  may  be  employed,  and  provides  that  a 
child  under  that  age  may  not  be  employed  in  any  character  of  service 
while  the  public  schools  are  in  session  in  the  district  where  it  resides. 
Subsection  2  prescribes  how  a  child  between  the  ages  of  14  and  16  may 
be  employed  at  the  places  prohibited  in  subsection  1  by  procuring  a 
certificate  from  the  authority  therein  designated;  while  subsection  9  ex- 
pressly forbids  the  employment  of  infants  under  16  years  of  age  to  do 
certain  classes  of  work,  or  work  at  certain  machinery  therein  designated, 
although  the  certificate  provided  by  subsection  2  may  have  been  obtained. 

The  questions  presented  arise  in  this  way :  Appellant  and  plaintiff, 
Harvey  Frye,  who  sues  by  his  statutory  guardian.  A.  F.  Dyer,  was 
employed  by  the  appellee  and  defendant.  Gamble  Bros.,  a  corporation, 
to  work  in  its  planing  mill  used  in  connection  with  its  business  of  whole- 
sale lumber  dealer.  He  sustained  injuries  to  his  hand  while  working 
at  a  planer  or  joiner,  and  he  brought  this  suit  to  recover  damages 
therefor,  alleging  in  substance  that  he  was  under  16  years  of  age  at 
the  time  of  his  employment,  as  well  as  at  the  time  of  his  injury,  and 
that  he  was  put  to  work  at  one  of  the  machines  or  places  mentioned 
and  prohibited  in  subsection  9,  supra;  that  he  was  thereby,  at  the  time 
of  his  injury,  "employed  in  willful  and  known  violation  by  the  em- 
ployer" (the  defendant)  of  the  statute  in  this  state  "reeulating  the  em- 
plo3rment  of  minors,"  which,  as  he  contends  in  his  petition,  authorized 
his  guardian  to  elect  to  sue  for  his  injuries  in  a  court  of  law  instead 
of  applying  for  and  accepting  compensation  under  the  Workmen's  Com- 
pensation Act.  as  provided  bv  section  4911,  supra,  the  terms  of  which 
act  had  been  accepted  by  both  parties  in  the  manner  provided  therein, 
and  under  which  the  plant  of  the  defendant  was  being  operated  at  the 
time. 

It  was  also  averred  in  the  petition  that  the  machinery  at  which  plain- 
tiff was  working  at  the  time  he  sustained  his  injuries  was  dangerous; 
that  it  was  not  guarded  in  the  manner  provided  in  subsection  10  of  section 
331a,  supra,  and  it  is  insisted  that  the  failure  of  the  defendant  to  so 
guard  it  constituted  such  an  employment  of  plaintiff  "in  willful  and 
known  violation"  of  the  statute  pertaining  to  the  employment  of  minors 
as  is  contemplated  by  section  4911,  supra,  and  that  his  guardian  was 
thereby  authorized  by  that  section  to  elect  to  sue  for  his  iniuries  rather 
than  accept  compensation   under   the   Workmen's   Compensation    Act.  al- 
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though  plaintiff  may  have  been,  at  the  time  of  his  employment,  or  at  the 
time  of  his  injury,  over  16  years  of  age. 

.  The  court  struck  from  the  petition  the  latter  allegation  with  reference 
to  the  machinery  being  unguarded  in  violation  of  the  provisions  of  sub- 
section 10,  and  sustained  a  demurrer  to  the  petition,  which,  upon  plain- 
tiff's declining  to  plead  further,  was  dismissed,  and  complaining  of  these 
rulings  of  the  court  plaintiff  prosecutes  this  appeal. 

The  ground  upon  which  the  court  sustained  the  demurrer  to  the 
petition  was  that  the  Legislature  intended  by  the  enactment  of  section 
4911  to  provide  that  before  the  election  by  the  guardian  of  the  infant,  or 
in  case  of  his  death  by  his  representative,  to  sue  as  therein  permitted, 
the  Compensation  .Board  must  first  determine  the  facts  upon  which  the 
right  of  electiton  depended,  to  wit,  the  employment  of  the  infant  "in 
willful  and  known  violation"  of  the  Child  Labor  Law  under  a  reference 
to  it  for  that  purpose,  after  which  the  guardian  or  representative,  as  the 
case  might  be,  might  exercise  such  right,  and  that  the  finding  by  the 
board  of  such  precedent  fact  would  be  conclusive  upon  the  parties  to 
any  suit  which  the  guardian  or  represenative  might  thereafter  institute. 
In  other  words,  the  court  held  that  it  was  the  intention  of  the  Legisla- 
ture in  enacting  section  4911  to  withhold  from  the  guardian  or  repre- 
sentative of  the  infant  the  right  to  determine  for  himself  the  existence 
of  the  facts  authorizing  the  election,  and  to  lodge  that  right  exclusively 
with  the  Compensation  Board,  whose  finding  thereon  would  be  conclusive 
in  any  subsequent  suit. 

[1,  2]  The  argument  of  the  court,  as  well  as  the  attorneys  for  appellee, 
in  support  of  that  construction,  is  in  substance  that  Workmen's  Compensa- 
tion Laws  were  intended  to  remedy  many  existing  evils  with  reference 
to  the  remuneration  of  injured  servants,  and  that  they  should  be  broadly 
and  liberally  construed  so  as  to  effectuate  the  purpose  of  the  Legislature 
in  their  enactment;  that,  since  the  election  by  the  guardian  or  personal 
representative  of  the  infant  to  sue  under  section  4911  is  a  waiver  of  any 
right  to  subsequently  claim  compensation  under  the  act,  it  was  not  in- 
tended by  the  Legislature  that  such  far-reaching  consequences  affecting 
the  interests  of  the  infant  employe  should  be  entrusted  to  the  individual 
determination  of  such  fi^iuciaries.  That  the  premise  for  the  conclusion 
reached  by  the  court  is  true,  i.  e.,  that  such  statutes  should  receive  a 
broad  and  liberal  construction,  there  can  be  no  doubt.  Young  v.  Duncan, 
218  Mass.  346,  106  N.  E.  1 :  In  re  Petrie,  215  N.  Y.  335,  109  N.  E.  549; 
City  of  Milwaukee  v.  Miller,  154  Wis.  652,  144  X.  W  188,  L  R.  A.  1916A, 
1,  Ann.  Cas.  191 5B,  847;  Foth  v.  Macomber  &  Whyte  Rope  Co.,  161  Wis. 
549,  154  N.  W.  369;  and  Phil  Hollenbach  Co.  v.  Hollenbach.  181  Ky. 
262,  204  S.  W.  152.  But,  howsoever  worthy  the  end  to  be  accomplished, 
courts  cannot  amend  statutes  under  their  power  to  liberally  construe 
them.  Such  J)ower  of  amendment  is  possessed  only  by  the  Legislature, 
and  to  that  authority  the  salutary  reasoning  of  the  court,  and  the  like 
argument  of  the  counsel  in  this  case,  might  be  appropriately  addressed. 

The  term  "construction"  necessarily  presupposes  some  doubt,  obscur- 
ity, or  ambiguity,  and  where  these  elements  or  any  of  them  exist  to  such 
an  extent  as  to  afford  grounds  for  different  constructions,  under  the  rule, 
supra,  that  one  will  be  adopted  which  will  effectuate  the  purpose  of  the 
Legislature  in  the  enactment  of  the  statute.  But  where  the  wording  of 
the  statute  is  plain,  and  susceptible  of  but  one  meaning,  there  is  no  room 
for  construction,  and  the  meaning  expressed  by  the  words  employed  must 
be  adopted,  although  such  adoption  might  result  in  a  failure  to  accom- 
plish the  full  purpose  the  Legislature  had  in  view  in  enacting  it. 

Hence,  in  the  case  of  Western  &  Southern  Life  Insurance  v.  Weber, 
133  Ky.  32,  209  S.  W.  716,  where  this  court  had  under  consideration  the 
construction  of  section  679  of  our  present  statutes,  it  was  said  in  the 
course  of  the  opinion,  quoting  from  Robertson  v.  Robertson,  100  Ky. 
696.  39  S.  W.  244: 
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"When  a  statute  is  plain  and  peremptory  there  is  nothing  for  the 
court  to  do  but  to  enforce  it  as  it  is  written." 

Again  quoting  from  Sutherland  on  Statutory  Construction,  §  366,  it  is 
therein  said: 

"Even  when  the  court  is  convinced  that  the  Legislature  really  meant 
and  intended  something  not  expressed  by  the  phraseology  of  the  act,  it 
will  not  deem  itself  authorized  to  depart  from  the  plain  meaning  of 
language  which  is  free  from  ambiguity.'' 

Still  further  along  in  that  opinion  this  language  is  used: 
"The  judiciary  is  but  one  of  the  three  component  parts  of  our  form 
of  government.  Its  duty  is  to  interpret  and  construe  laws,  not  to  enact 
them,  aiid  if  a  plainly  warranted  construction  of  a  statute  should  result 
in  a  failure  to  accomplish  in  the  fullest  measure  that  which  the  Legisla- 
ture had  in  view,  the  remedy  is  legislative  action  and  not  judicial  con- 
struction." 

In  the  case  of  .Bosley  v.  Mattingly.  14  B.  Mon.  89,  this  court,  in 
discussing  the  same  question,  in  its  opinion  delivered  by  Judge  Simpson, 
said: 

"It  may  be  proper,  in  giving  a  construction  to  a  statute,  to  look  to 
the  effects  and  consequences,  when  its  provisions  are  ambiguous,  or 
the  legislative  intention  is  doubtful.  But  when  the  law  is  clear  and 
explicit,  and  its  provisions  are  susceptible  of  but  one  interpretation,  its 
consequences,  if  evil,  can  only  be  avoided  by  a  change  of  the  law  itself, 
to  be  effected  by  legislative  and  not  judicial  action." 

See,  also,  Endlich  on  the  Interpretation  of  Statutes,  §§  127  and  128, 
and  the  late  case  of  Sewell  et  al.  v.  Bennett  et  al.,  187  Ky.  626,  220 
S.  W.  517. 

[3]  In  the  light  of  these  authorities,  we  find  ourselves  unable  to 
agree  with  the  learned  judge  who  tried  this  case^  or  with  counsel  for 
appellee.  To  so  construe  section  4911  as  to  require  the  reference  of  the 
case  to  the  Compensation  Board  for  it  to  determine  the  existence  of  the 
facts  upon  which  depends  the  right  of  election  by  the  guardian  or  rep- 
resentative of  the  infant  as  therein  provided  for,  and  to  make  the  deter- 
mination of  those  facts  by  the  board  conclusive  upon  the  parties  in  a 
subsequent  suit  brought  in  the  exercise  of  that  right,  would  inject  some- 
thing in  the  statute  which  clearly  cannot  be  gleaned  from  any  language 
employed  therein  and  according  to  our  view  would  be  tantamount  to 
an  amendment.  Not  only  do  we  fail  to  find  room  for  any  such  interpreta- 
tion from  the  language  employed,  but  to  adopt  it  would  actually  render 
nugatory  that  part  of  the  statute  saying  '*or  may  sue  to  recover  damages 
as  if  this  act  had  not  been  passed." 

If  the  construction  by  the  trial  court  should  prevail,  a  suit  brought 
by  the  guardian  or  personal  representative  of  the  infant,  after  the  Com- 
pensation Board  had  determined  the  existence  of  the  facts  authorizing 
such  a  suit,  would  be  only  for  the  purpose  of  assessing  damages,  and  it 
would  not  be  one  brought  "as  if  this  act  had  not  been  passed,"  for  in  a 
suit  so  brought  all  issues  necessary  to  enable  the  plamtiff  to  recover, 
including  the  wrongful  employment  of  plaintiff,  would  have  to  be  estab- 
lished if  denied.  We  therefore  conclude  that  under  the  provisions  of 
section  4911  the  right  to  determine  the  existence  of  the  requisite  facts 
authorizing  an  election  to  suf,  or  accept  benefits  under  the  act,  rests 
with  the  guardian  of  the  infant  if  he  is  injured,  or  with  his  representative 
if  he  should  be  killed,  and  that  the  construction  to  the  contrary  adopted 
by  the  court  below  is  erroneous. 

[4,  5]  The  next  and  last  question  for  determination  is  the  correctness 
of  the  court's  ruling  in  striking  certain  averments  from  plaintiff's  petition. 
One  of  them  was  to  the  effect  that  the  employrpent  of  plaintiff  by  de- 
fendant was  made  without  obtaining  or  procuring  an  employment  certifi- 
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cate  as  required  by  the  statute.  Another  was  that  plaintiff  was  permitted 
and  suffered  to  work  at  machinery  and  appliances  that  were  dangerous 
to  life  or  limb  without  previously  obtaining  a  decision  of  the  county 
physician  or  city  health  officer  as  to  the  dangerous  character  of  such 
appliances  or  machinery,  as  required  by  classification  24  in  subsection  9 
of  section  331a,  supra.  The  reasons  for  striking  such  allegations  do  not 
appear  anywhere  in  the  record.  If  the  contract  of  employment  of  plain- 
tiff was  willfully  and  knowingly  made  by  the  defendant  in  the  manner 
alleged,  it  would  clearly  present  a  case  authorizing  the  maintenance  of 
the  suit  under  the  right  of  election  given  by  section  4911,  supra.  But 
the  stricken  allegations  do  not  contain  the  words  "willfully"  or  "know- 
ingly," and  it  was  perhaps  on  account  of  this  omission  that  the  allegations 
were  stricken.  If  those  words  had  been  inserted,  the  allegations  would 
have  been  proper,  and  should  have  remained  in  the  petition. 

Another  allegation  of  this  petition  which  was  stricken  by  the  court 
avers  the  failure  on  the  part  of  the  defendant  to  observe  the  imposed 
duties  under  subsection  10  of  section  331a.  The  propriety  of  this  ruling 
presents  a  more  serious  question.  That  question  is  whether  the  failure 
to  observe  such  extra  imposed  duties  constitutes  an  employment  of  the 
infant  "in  willful  and  known  violation"  of  the  statutes  relating  to  the 
employment  of  infants.  If  so,  in  every  case  where  the  injured  employe 
is  an  infant,  his  guardian,  where  he  was  not  killed,  or  his  representa- 
tive if  he  was  killed,  could  allege  a  violation  of  the  duties  imposed 
by  the  subsection  under  consideration,  and  thus  take  the  infant's  case 
from  under  the  operation  of  the  salutary  provisions  of  the  Workmen's 
Compensation  Act.  We  do  not  believe  that  it  was  the  intention  of  the 
Legislature  that  section  4911  should  receive  this  latitudinous  construc- 
tion. That  there  is  a  difference  between  the  consequences  of  an  act 
which  is  absolutely  prohibited  by  statute,  and  the  consequences  of  neg- 
ligently doing  that  which  is  permitted,  is  well  settled.  In  the  one 
case  the  wrongdoer  may  be  amenable  both  criminally  and  civilly,  while 
in  the  other  ordinarily  only  civil  liability  attaches.  But  in  any  event 
all  recognized  defenses  to  the  civil  action  in  the  latter  case  are  usually 
available  to  the  defendant. 

This  difference  is  pointed  out  in  the  case  of  L.,  H.  &  St.  L.  Ry. 
Co.  V.  Lyons.  155  Ky.  396,  159  S.  W.  971.  48  L.  R.  A.  (N.  S.)  667.  In 
that  case  an  infant  was  injured  while  employed  at  a  service  prohibited 
under  subsection  9  of  section  331,  supra:  he  being  under  16  years  of  age 
at  the  time.  The  defenses  of  assumed  risk,  fellow  servants,  and  contribu- 
tory negligence  were  disallowed  to  the  defendant  by  the  trial  court,  and 
upon  appeal  that  ruling  was  urged  as  one  of  the  grounds  for  reversal. 
It  was  insisted  on  behalf  of  the  appellant  that  it  was  not  deprived  of  the 
right  to  rely  upon  the  defenses  named  merely  because  it  employed  plaintiff 
in  violation  of  the  provisions  of  the  statute,  and  it  cited  as  an  instance  the 
statute  requiring  the  operators  of  mines  to  furnish  various  safety  appli- 
ances, such  as  posts,  etc..  and  called  attention  to  the  fact  that  in  suits  by 
employes  in  and  about  mines  against  their  employers,  the  defenses  con- 
tended for  were  allowed.  But  this  court,  in  rejecting  that  argument  and 
pointing  out  the  difference  between  the  case  then  in  hand  and  the  instances 
relied  on,  said : 

"These  statutes,  however,  while  they  have  increased  the  liability  of 
the  mine  owner,  do  not  decrease  the  obligation  the  miner  is  under  to 
exercise  care  for  his  own  safety.  They  do  not  prohibit  the  employment 
of  miners  in  places  that  the  mine  owner  has  not  protected  with  the 
safety  devices  required.  They  only  put  upon  the  mine  owner  a  higher  duty 
than  the  common  law  would  impose. 

".But  the  child  labor  statute  prohibits  the  employment  of  children. 
It  is  unlawful  to  employ  them,  and  the  fact  that  it  is  unlawful  to  employ 
them  is  the  reason  why  the  employer  who  violates  the  statute  should 
not  be  permitted  to  shield  himself  from  his  own  wrong  by  setting  up  a 
defense  that  the  child  and  not  himself  caused  the  accident.     Except  for 
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his  unlawful  act  in  employinR  the  child  he  could  not  have  been  injured, 
and  the  employer  should  not  be  permitted  to  take  advantage  of  his  own 
unlawful  act  by  putting  the  consequences  on  an  innocent  party." 

The  employment  of  an  infant  between  the  ages  of  14  and  16,  provided 
a  certificate  is  obtained  at  any  of  the  places,  or  in  any  of  the  services 
mentioned  in  subsection  10  of  section  331a,  or  the  employment  of  him 
without  such  certificate  between  the  ages  of  16  and  21  at  such  places,  is 
not  prohibited  by  the  statute.  Its  provisions  only  put  upon  the  employer 
*'a  higher  duty  than  the  common  law  would  impose."  A  failure,  there- 
fore, to  observe  such  higher  duty  would  not,  according  to  our  view, 
constitute  an  employment  in  violation  of  the  Child  Labor  Law  as  con- 
templated by  section  4911  of  the  statutes.  We  therefore  conclude  that 
the  allegation  relying  upon  such  violations  was  properly  stricken  from  the 
petition.  » 

Wherefore  the  judgment  is  reversed,  with  directions  to  set  aside  the 
order  dismissing  the  petition,  and  for  proceedings  consistent  with  this 
opinioii 


WEST   KENTUCKY   COAL   CO.   v.    SMITHERS 

(Court  of  Appeals  of  Kentucky.  May  18,  1920.) 

221  Southwestern  Reporter  558. 

3,    MASTER  AND  SERVANT— EMPLOYER  NOT  ELECTING  TO 
COME  UNDER  COMPENSATION  ACT  CANNOT  URGE  CON- 
TRIBUTORY NEGLIGENCE  OR  ASSUMPTION  OF  RISK. 
An  employer  electing  not  to  come  under  the  Workmen's  Compensation 
Act  cannot,  under  Ky.  St.  Supp.  1918,  §  4960,  offer  as  a  defense  to  an  em- 
ploye's action  for  injury  either  the  defense  of  contributory  negligence  or 
assumption  of  the  risk. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  356.) 

Appeal  form  Circuit  Court,  Union  County. 

Action  by  Ed.  Smithers  against  the  West  Kentucky  Coal  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

P.  A.  Winston,  of  Sturgis,  and  Allen,  Harris  &  Allen,  of  Morganfield, 
for  appellant. 

Truman  Drury.  G.  L.  Drury,  and  G.  E.  Jones,  all  of  Morganfield,  for 
appellee. 

Hurt,  J.  This  is  the  second  appeal  from  judgments  in  this  action. 
The  opinion  of  this  court  upon  the  former  appeal  may  be  found  in  184 
Ky.  211,  211  S.  W.  580.  and  also  in  that  opinion  may  be  found  a  state- 
ment of  facts  out  of  which  the  action  grew,  and  which  are  the  basis  of 
the  appellee's  claim  for  damages.  After  the  cause  was  remanded  to  the 
trial  court,  another  trial  was  had  which  resulted  in  a  verdict  for  the 
appellee,  as  upon  the  first  trial,  and  a  judgment  of  the  court  accordingly. 
The  appellant  now  insists  upon  a  reversal  of  the  judgment  upon  the  sole 
ground  that  the  court  erred  to  the  prejudice  of  its  substantial  rights  in 
den)ring  its  motion  for  a  directed  verdict  in  its  favor  at  the  close  of  ap- 
pellee's evidence  in  chief  and  at  the  close  of  all  the  evidence.  The  argu- 
ment by  appellant  to  sustain  its  contention  is  that  it  did  not  fail  to  per- 
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form  any  duty  which  it  owed  to  appellee,  and  for  that  reason  was  not 
guilty  of  any  negligent  act  as  to  him  which  resulted  in  his  injury. 

[1]  As  a  matter  of  course,  if  appellant  did  not  owe  appellee  any  duty 
which  it  failed  to  perform,  and  such  failure  was  the  proximate  cause  of 
his  injury,  the  verdict  as  a  matter  of  law  should  have  been  for  the 
appellant.  The  rule  is  universal  that,  where  there  is  no  duty,  there  can 
be  no  negligence.  The  appellee  was  a  track  layer  in  a  coal  mine  operated 
by  the  appellant,  and,  while  riding  from  the  interior  of  the  mine  toward 
the  entrance  upon  a  loaded  car,  a  dozen  or  15  empty  coal  cars  escaped  from 
the  lieway  or  side  track,  where  they  should  have  been  held,  until  the  loaded 
cars  had  arrived  at  that  point,  so  that  no  collision  could  occur  between 
them  and  the  empty  cars  running  down  the  track,  which  was  there  upon 
a  declining  grade,  collided  with  the  car  upon  which  appellee  was  riding 
wilh  such  force  that  he  was  thrown  from  the  car,  and  the  car  upon  which 
he  was  riding  was  then  forced  by  the  contact  over  his  body,  dislocating 
his  hip  and  otherwise  severely  injuring  him.  The  evidence  tended  to  prove 
that  the  cause  of  the  escape  and  running  away  of  the  empty  cars  was.  a 
failure  of  the  mine  foreman  to  exercise  care  to  see  that  the  devices  main- 
tained for  preventing  the  cars  from  running  away  upon  inclines  were 
in  working  order  and  applied  to  the  empty  cars,  so  as  to  securely  hold 
them. 

[2]  Whether  appellant  was  negligent  in  permitting  the  empty  cars  to 
escape  and  run  down  the  track  was  an  issue  in  the  pleadings  and  evidence, 
and  was  properly  submitted  to  the  jury. 

[3-5]  It  is,  however,  insisted  by  the  appellant  that,  though  it  may  nave 
owed  to  the  driver  of  the  loaded  car  the  duty  of  taking  proper  precautions 
to  protect  him  from  a  collision  with  a  trip  of  empty  cars,  it  did  not  owe 
the  appellee  any  such  duty,  as  he  had  no  connection  with  the  operation 
of  the  cars,  nor  any  business  thereon,  and,  in  addition  thereto,  there  were 
practical  routes  other  than  the  one  upon  which  appellee  was  traveling  when 
he  was  injured,  and  which  he  might  have  taken  to  go  out  of  the  mine, 
and  thus  escaped  injury.  The  appellant  is  one  of  those  employers  affected 
by  the  act  of  the  General  Assembly,  known  as  the  Workmen's  Compensa- 
tion Act,  and  embraced  in  chapter  137  of  Ky.  Statutes,  vol.  3,  and  by  the 
provisions  of  section  4960,  Ky.  Statutes,  vol.  3,  is  denied  the  right  to  offer, 
as  a  defense  to  an  action  for  damages  for  the  injury  of  one  of  its 
servants  through  its  negligence,  either  the  contributory  negligence  of  the 
servant  or  his  assumption  of  the  risk  by  reason  of  not  haying  elected  to 
operate  under  such  act,  and  hence  the  only  issues  in  this  action  were 
whether  the  appellant's  negligence  caused  the  iniury,  and  whether  the 
appellee  was  a  person  to  whom  it  owed  a  duty  of  taking  care  to  prevent  the 
empty  cars  from  escaping  and  colliding  with  the  car  upon  which  he  was 
riding.  It  was  held  upon  the  former  appeal  of  this  action  that,  although 
the  appellant  might  be  negligent  in  failing  to  prevent  the  empty  cars  from 
running  down  the  grade  and  colliding  with  the  loaded  cars  as  to  drivers 
of  the  loaded  cars,  it  would  not  be  an  act  of  negligence  as  to  appellee 
unless  he  had  a  right  to  be  on  the  car  at  the  time  of  the  injury,  -and 
the  factor  which  determines  whether  the  appellee  had  a  right  to  be  on 
the  car  where  he  was  injured  was  whether  it  was  a  custom  in  the  mine 
for  employes  not  connected  with  the  operation  of  the  cars  to  ride  on 
the  loaded  cars  with  the  knowledge  of  the  persons  in  charge  of  the  mine, 
in  going  in  or  out  of  or  about  the  mine.  There  was  proof  tending  to 
support  the  contention  that  such  custom  existed,  while  there  wasi  also 
proof  that  such  custom  did  not  exist,  and  this  issue  was  properly  .sub- 
mitted to  the  jury,  and  the  right  of  appellee  to  recover  was  predicated  upon 
the  finding  of  the  jury  that  such  a  custom  did  exist;  for,  if  such  custom 
existed,  it  was  then  the  duty  of  those  in  control  of  the  mine  to  anticipate 
the  presence  upon  the  loaded  cars  of  employes  other  than  those  connected 
with  the  operation  of  the  cars,  and  hence  it  owed  such  employes  the  duty 
of  taking  the  necessarv  precautions  to  protect  them  from  injury. 
The  judgment  is  therefore  affirmed. 
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McCLlNTIC-MARSHALL  CO.  v.  O'LEARY.   (No.  22366). 

(Supreme  Court  of  Louisiana.    Apirl  5,  1920,  Rehearing  Denied  May  3, 

1920.) 

84  Southern  Reporter  503. 

(Syllabus  by  the  Editorial  Staff.) 
2.    MASTER  AND  SERVANT— NEGLIGENT  THIRD  PARTY,  SET- 
TLING WITH   EMPLOYE.  ACQUIRES  NO  RIGHT   BY   SUB- 
ROGATION AGAINST  EMPLOYER. 

As  the  Employer's  Liability  Act  subrogates  the  employer  to  any  rights 
the  employe  has  against  the  person  whose  negligence  causes  an  injury,  such 
third  person's  claimed  right  of  subrogation  to  the  rights  of  the  employe 
with  whom  it  settled  could  not  benefit  it  in  a  suit  against  the  employer 
on  an  alleged  agreement  of  indemnity. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

Appeal  from  Civil  District  Court,  Parish  o£  Orleans;  T.  C.  W.  Ellis, 
Judge. 

Action  by  the  McClintic-Marshall  Company  against  John  P.  0*Leary. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

Richard  B.  Montgomery  and  Lemle  &  Lemle,  all  of  New  Orleans, 
for  appellant. 

T.  Semmes  Walmsley  and  P.  M.  Milner,  both  of  New  Orleans,  for 
appellee. 

Dawkixs,  J.  John  Ibos,  an  employe  of  defendant,  sued  the  plaintiff, 
McClintic-Marshall  Company,  in  the  United  States  District  Court,  under 
article  2315  of  the  Code,  for  personal  injuries  alleged  to  have  been 
received  through  its  fault  and  negligence.  The  latter  called  the  present 
defendant.  John  P.  O'Leary,  in  warranty  on  an  alleged  agreement  of 
indemnity.  O'Leary  filed  an  exception  of  no  cause  of  action,  which  was 
sustained  by  the  l>istrict  Court,  and  defendant's  demands  against  the 
warrantor  were  dismissed.  On  appeal  to  the  federal  Circuit  Court  of 
Appeals,  the  judgment  of  the  lower  court  was  amended  by  adding  the 
words  ''without  prejudice"  to  the  dismissal  of  the  warrantor.  There- 
after the  McClintic-Marshall  Company  compromised  the  suit  of  Ibos  for 
$8,000,  and  the  present  suit  is  for  the  recovery  of  this  sum  under  the 
alleged  agreement  of  indemnity  with  0*Leary. 

Defendant  herein  pleaded  the  judgment  of  the  federal  court  as  res 
judicata,  and,  in  the  alternative,  that  plaintiff's  petition  disclosed  no  cause 
or  right  of  action.  The  former  was  overruled  and  the  latter  was  sus- 
tained by  the  court  below,  and  McClintic-Marshall  Company  prosecutes 
this  appeal. 

Defendant  neither  appealed,  nor  answered  the  appeal  of  plaintiff; 
hence  the  plea  of  res  judicata  is  not  before  us  for  review. 

Exception  of  No  Cause  or  Right  of  Action. — The  petition  incorporates 
at  length  the  allegations  of  Ibos'  suit  against  plaintiff  in  the  federal  court, 
and,  as  the  basis  of  recovery  against  O'Leary,  there  are  attached  and 
made  part  thereof  the  following  letters,  which  passed  between  plaintiff 
and  defendant  prior  to  the  occurrence  in  which  Ibos  was  injured,  to  wit: 

"New  Orleans,  La.,  4/30/15. 
"Jefferson    Construction    Company.    New    Orleans,    La.— Gentlemen : 
We  wish  to  call  your  attention  to  the  fact  that  we  will  not  assume  responsi- 
bility for  accidents  or  injuries  to  your  workmen  when  working  at  points 
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under  our  work,  nor  when  your  men  are  working  among  our  worknien. 
The  nature  of  our  work  is  such  that  it  is  impossible  to  take  sufficient 
precaution  to  absolutely  prevent  any  injury  to  other  workmen.  If  you 
desire  to  have  your  men  at  these  points  where  structural  steel  erection  is 
being  carried  on,  you  will  have  to  assume  the  entire  responsibility  for 
injuries  to  them.  ''Yours  very  truly, 

McClintic-Marshall  Company, 

**A.  G.  Hufford.  Foreman." 
Defendant's  reply  was  as  follows: 

"New  Orleans,  La.,  May  1,  1915. 
**Mr.  A.  G.  Hufford,  Foreman,  McClintic-Marshall  Co.,  New  Orleans, 
La. — Dear  Sir:  Beg  to  own  receipt  of  yours  of  the  30th.  with  reference 
to  responsibility  for  accidents  or  injuries  to  our  men,  and  in  reply  beg  to 
say  that  all  of  our  men  are  covered  by  our  policies,  whether  hurt  by  your 
work  or  our  own.  '*Vours  very  truly. 

"Jefferson  Construction  Co., 

"By  J.  P.  aLeary." 

And,  in  amplification  of  the  alleged  liability  of  O'Leary  (sued  as  the 
sole  proprietor  of  the  Jefferson  Construction  Company),  in  virtue  of 
said  exchange  of  letters,  the  petition  further  alleges: 

"Tenth.  That  under  said  letters,  copies  of  which  have  heretofore 
been  annexed,  and  further  as  set  forth  in  said  petition  of  John  Ibos,  and 
by  reason  of  the  acts  of  said  John  P.  O'Leary  in  going  ahead  with  said 
work  after  due  warning,  said  John  P.  O'Leary  is  justly  and  truly  indebted 
unto  your  petitioner  for  said  eight  thousand  dollars  (^,000.00),  which 
said  amount  was  justly  due  and  owing  said  Ibos,  and  which  said  pay- 
ment and  the  accident  giving  rise  to  said  damages  and  said  damages  were 
fully  covered  by  said  letters  and  by  the  undertaking  of  said  O'Leary  to 
hold  petitioner  harmless  for  any  accidents  or  injuries  to  said  John  P. 
0*Leary's  men  while  working  under  and  about  the  work  of  your  petitioner, 
and  further  by  reason  of  the  fact  of  said  John  P.  O'Lcary's  taking  advan- 
tage of  said  understanding  in  said  letters,  and  by  his  going  ahead  with  his 
work  in  the  manner  protested  against  in  said  letters,  and  for  his  own 
benefit  and  advantage. 

"Eleventh.  That  further  in  said  letters  petitioner  clearly  notified  John 
P.  O'Leary  that  it  would  not  go  on  with  its  work  unless  said  John  P. 
O'Leary  would  assume  the  responsibility  of  injuries  to  his  men,  due  to 
their  working  under  and  about  the  work  of  the  McClintic-Marshall  Com- 
pany, which  was  to  be  of  short  duration;  that  the  reply  by  the  said  John 
P.  0*Lear>'  in  effect  guaranteed  to  petitioner  that  it  should  go  on  with 
its  work  and  would  be  held  harmless  for  any  injuries  to  the  employes 
of  the  said  O'Leary;  that,  relying  on  said  guaranty  of  the  said  O'Leary, 
petitioner  did  continue  with  the  said  work,  which  otherwise  it  would  not 
have  done;  and  that,  the  said  O'Leary  having  induced  and  allowed  peti- 
tioner to  go  on  with  his  work  under  the  belief  that  it  was  amply  protected 
for  any  injury  to  any  employe  of  the  said  O'Leary,  said  John  P.  O'Leary 
is  estopped  from  denying  liability  to  petitioner  for  injury  caused  by  it  to 
the  said  John  Ibos,  growing  out  of  said  work,  which  estoppel  is  hereby 
specially  pleaded." 

[1,  2]  These  averments,  when  analyzed,  disclose  merely  the  conclu- 
sions of  the  pleader  as  to  the  effect  of  the  letters  quoted,  for  it  is  not  al- 
leged that  any  other  act  or  thing  was  done  to  mislead  the  plaintiff  than  the 
writing  of  the  letter  with  reference  to  the  insurance  and  the  continuance 
of  the  work  in  the  manner  that  had  been  complained  of.  The  allegations 
of  Ibos  in  the  federal  court,  as  incorporated  in  the  petition  here,  are  to 
the  effect  that  he  (Ibos)  was  employed  by  O'Leary.  who  was  engaged  in 
doing  the  stone  and  brick  work  on  a  certain  building,  and  that  he  was 
injured  as  the  result  of  the  negligence  of  the  McClintic-Marshall  Com- 
pany, who  was  doing  the  structural  steel   work  on  the  same  premises. 
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Plaintiff  further  sets  forth  that,  in  its  call  in  warranty  in  that  suit, 
it  notified  the  '^general  contractor"  (Jefferson  Construction  Company) 
that  it  (McClintic-Marshall  Company)  would  not  be  responsible  for  in- 
juries Qccasioned  under  the  circumstances  which  are  now  set  up  in  the 
present  case,  and  attached  to  the  call  were  the  same  letters  now  alleged 
as  the  basis  of  recovery  in  this  suit.  Hence  it  remains  that,  whatever  may 
be  the  allegations,  in  either  case,  we  are  compelled  to  return  to  these 
letters  for  the  ascertainment  of  the  legal  rights  of  the  parties.  It  is  true 
that  plaintiff  alleges  full  subrogation  to  all  rights  of  Ibos  against  O'Leary, 
but  there  is  no  charge  of  negligence  on  the  part  of  the  latter;  and,  even 
if  claim  were  made  under  the  employers'  liability  statute  (Acts  1914,  No. 
20).  which  is  not  done  (this  law  providing  the  full  measure  of  Ibos' 
rights  against  his  employer),  since  that  law,  itself,  would  have  subrogated 
O'Leary.  the  employer,  to  any  rights  which  Ibos,  the  employe,  may  have 
had  against  the  present  plaintiff  for  negligence,  had  compensation  been 
paid  under  said  statute,  we  cannot  see  how  plaintiff's  alleged  subrogation 
from  Ibos  can  benefit  it  in  this  case. 

[3]  The  letter  from  plaintiff  to  defendant,  of^date  April  30..  1915, 
consists  of  three  sentences: 

First:  **We  wish  to  call  your  attention  to  the  fact  that  we  will  not 
assume  responsibility  for  accidents  or  injuries  to  your  workmen  when 
working  at  points  under  our  work,  nor  when  your  men  are  working  among 
our  workmen." 

This  was  a  declaration  that  the  plaintiff  was  unwilling  to  and  would 
not  assume  the  liability  which  the  law  might  impose  upon  it  to  employes 
of  defendant  under  the  circumstances  mentioned.  Such  a  declaration,  of 
course,  did  not  and  could  not  relieve  it  from  liability,  if  the  work  were 
continued  under  the  conditions  complained  of,  where  injuries  were  in- 
flicted through  its  own  fault  or  that  of  its  employes.  The  best  that  may  be 
said  of  it  is  that  plaintiff  was  unwilling  to  have  defendant's  employes 
continue  to  work  in  those  circumstances. 

Second :  'The  nature  of  our  work  is  such  that  it  is  impossible  to 
take  sufficient  precaution  to  absolutely  prevent  any  injury  to  other  work- 
men." 

The  statement  was  merely  an  assertion  of  the  hazardous  nature  of 
tl  e  work  being  performed. 

"Third:  *Tf  you  desire  to  have  your  men  at  these  points  where 
structural  steel  erection  is  being  carried  on,  you  will  have  to  assume  the 
entire-  responsibility,  for  injuries  to  them." 

Assuming  that  the  nature  of  the  work  and  the  relations  of  the  parties 
were  such  that  the  plaintiff  would  have  had  the  right  to  prevent  a  continu- 
ance under  the  circumstances  complained  of,  the  sentence  last  quoted 
was  a  demand  that,  if  defendant  wished  to  continue,  he  should  become 
solely  responsible  for  such  injuries  as  might  occur  to  his  employes,  whether 
through  plaintiff's  negligence  or  otherwise,  and  that  plaintiff  be  protected 
against  the  same.  But  the  question  is:  Did  defendant  accede  to  that  de- 
mand to  the  extent  contended  for  by  plaintiff?  There  can  be  little  doubt 
as  to  the  desire  and  purpose  of  plaintiff,  and,  if  the  defendant  had  met 
the  demand  in  plain  terms,  or  in  language  which  was  reasonably  sus- 
ceptible of  such  intention,  there  could  be  no  question  of  plaintiff's  right 
to  recover. 

However,  the  reply  was: 

"Beg  to  own  receipt  of  yours  of  the  30th,  with  reference  to  responsibil- 
ity for  accidents  or  injuries  to  our  men,  and  in  reply  beg  to  say  that  all 
oif  our  men  are  covered  by  our  policies,  whether  hurt  by  your  work  or 
our  own." 

Granting  that  this  statement  was  true,  and  that  defendant  and  his 
employes  were  protected  against  injuries,  whether  resulting  from  acts  of 
the  one  or  the  other,  this  reply  did  not  say,  either  in  exact  words  or  by 


Digitized  by 


Google 


1«2  6  WORKMEN'S   COMPENSATION    L.  J.  (Me.)        '  [Atig.. 

the  use  of  language  from  which  such  a  conclusion  could  reasonably  be 
drawn  or  implied,  that  plaintiff  would  be  protected  by  said  policies  agaunst 
its  own  faults.  If  nothing  were  concealed,  and  no  misrepresentations 
made  as  to  the  policies,  plaintiff  was  bound  to  know  that  under  ordinary 
circumstances  a  policy  held  by  defendant  and  covering  his  employes 
would  not  necessarily  and  ordinarily  protect  it,  a  third  person,  since 
defendant's  liability  was  fixed  and  limited  by  the  employers*  liability  law, 
and  the  duty  was  upon  plaintiff  to  pursue  the  inquiry  further,  and  to 
have  seen  that  the  indemnity  against  liability  which  it  sought  of  defendant 
was  provided.  It  is  not  alleged  that  the  policies  as  represented  by  de- 
fendant were  not  held  by  it. 

Plaintiff's  predicament  results  from  an  erroneous  assumption  on  its 
part  that  it  would  be  protected  by  said  policies,  which  was  an  error  of  fact 
and  of  law,  not  misrepresented  by  defendant,  and  for  which  there  can 
be  no  relief  in  an  action  of  indemnity,  where  the  party  sought  to  be  held 
has  in  no  wise  obligated  himself  to  make  good  the  outlay.  There  was 
no  meeting  of  minds  to  constitute  a  contract  of  indemnity,  as  required  by 
law.    C.  C.  arts.  1917.  1798. 

For  the  reason  assigned,  the  judgment  appealed  from  is  affirmed,  at 
the  cost  of  the  appellant. 


NICHOLAS  V  FOLSOM. 
(Supreme  Judicial  Court  of  Maine.  May  10,  1920.) 
110  Atlantic  Reporter  6a 

1.  MASTER  AND  SERVANT  —  ADMISSION  BY  MASTER  IN  AN 
ACTION    FOR   PERSONAL   INJURIES   HELD   NOT   TO   RE- 
LIEVE SERVANT  FROM  PROVING  DUE  CARE. 
In  an  action  by  a  servant  for  personal  injuries  on  a  declaration  stat- 
ing a  cause  of  fiction  at  common  law,  it  was  incumbent  upon  the  plaintiff 
to  prove,  as  he  alleged,  that  he  was  in  the  exercise  of  due  care  at  the 
time  of   injury,  defendant  having  pleaded  the  general   issue   without  a 
brief  statement,  although  in  the  course  of  the  trial  it  was  admitted  that 
defendant  was  at  the  time  of  injury  "operating  more  than  five  workmen, 
and  that  he  was  not  an  assenting  employer" ;  it  being  assumed,  in  the  ab- 
sence of  an  appropriate  allegation,  that   defendant  was  a  nonassenting 
employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

On  motion  from  Supreme  Judicial  Court  Piscataquis  County,  at  Law. 
Action  by  Peter  Nicholas  against  John  J.  Folsom.    Finding  in  favor 
of  plaintiff.    On  mot'on  for  new  trial.     Motion  overruled. 

Argued  before  Spear,  Hanson.  Morrill,  Wilson,  and  Deasy,  J  J. 

Robert  E.  Hall,  of  Dover,  and  Percy  L.  Aiken,  of  Bangor,  for 
plaintiff. 

C.  W.  &  H.  M.  Hayes,  of  Foxcroft,  for  defendant. 

MoRRTLL,  J.  This  is  an  action  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  while  in  the  employ  of  defendant,  and  is 
presented  upon  a  motion  by  defendant  for  a  new  trial,  in  the  usual  form. 
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The  dfclaration,  in  a  single  count,  states  a  cause  of  action  at  common 
jaw,  and  contains  all  allegations  necessary  to  sustain  such  action,  includ- 
ing an  averment  of  due  care  on  the  part  of  the  plaintiff;  the  defendant 
pleaded  the  general  issue  without  a  brief  statement. 

In  Nadcau  v.  Caribou  Water,  Light  &  Power  Co.,  118  Me.  325,  331, 
108  Atl.  190,  193,  announced  since  this  case  was  tried  at  nisi  prius,  it 
was  held :  (a)  That  in  any  case,  regardless  of  the  number  of  workmen 
employed,  the  employe  injured  by  the  negligence  of  a  nonassenting  em- 
ployer may  bring  and  maintain  his  common-law  action,  alleging  due 
care  on  his  part;  he  need  not  allege  the  employer  to  be  nonassenting; 
an  assenting  employer  who  desires  to  avail  himself  of  his  exemption 
from  liability  at  common  law  must  plead  and  prove  that  he  is  entitled 
to  such  exemption;  or  (b)  in  cases  where  the  suit  is  against  a  large 
employer,  the  injured  employe  may  omit  the  allegation  of  due  care 
on  his  part,  but  in  such  case  the  plaintiff  should  allege  and  prove  that 
he  is  an  employe  of  the  defendant  in  a  specified  occupation,  and  that 
the  defendant  employs  more  than  five  workmen  or  operatives  regularly 
in  the  same  business  in  which  the  plaintiff  is  employed;  (c)  that  the 
plaintiff  must  allege  and  prove,  either  that  he  was  himself  in  the  exer- 
cise of  due  care,  or  that  defendant  belongs  to  a  class  of  employers  in 
actions  against  whom  the  plaintiff's  care  is  not  material,  i.  e.,  regular 
employers  of  more  than  five  workmen  or  operatives ;  that  it  is  not  incon- 
sistent to  join  both  allegations  in  separate  counts  in  one  declaration. 

[1]  Upon  the  authority  of  this  recent  case,  it  was  incumbent  upon 
the  plaintiff  to  prove,  as  he  had  alleged,  that  he  was  in  the  exercise 
of  due  care  at  the  time  of  the  injury.  In  the  course  of  the  trial  it 
was  admitted  that  the  defendant  was  at  the  time  of  the  injury  "operat- 
ing more  than  five  workmen,  and  that  he  was  not  an  assenting  em- 
ployer.** Obviously  this  admission  did  not  relieve  the  plaintiff  from  the 
necessity  of  proving  his  own  due  care ;  the  admission  as  to  the  number  of 
workmen  was  immaterial,  there  being  no  allegation  as  to  that  fact;  and, 
in  the  absence  of  an  appropriate  allegation  by  way  of  brief  statement,  it 
is  assumed  that  the  defendant  is  a  nonassenting  employer. 

[2]  But  when  the  above  admission  was  made,  the  presiding  justice 
remarked : 

"I  shall  instruct  the  jury  that  in  such  an  action  as  this,  and  under 
the  admission  made  just  now,  the  negligence  of  the  servant  is  not  a 
defense.** 

No  exception  was  taken  to  this  ruling,  the  counsel  for  defendant 
remarking : 

"We  are  not  undertaking  to  claim  and  we  are  not  arguing  negli- 
Rence  as  a  defense.*' 

The  issue  of  plaintiff's  contributory  negligence  was  not  therefore 
raised  at  the  trial. 

[3,  4]  The  issues  submitted  to  the  jury  were  the  alleged  negligence 
of  defendant  and  whether  that  negligence,  if  shown,  was  the  proximate 
cause  of  plaintiff's  injury.  We  must  assume  that  adequate  and  correct 
instructions  were  given  to  the  jury ;  that  the  law  of  causal  connection 
was  fully  explained  to  them;  and  we  must  consider  the  evidence  entirely 
apart  from  any  question  of  plaintiff's  negligence.  Upon  a  careful  con- 
sideration of  the  evidence  we  cannot  say  that  the  jury  were  manifestly 
wrong  in  their  conclusion.  Whether  the  machine  on  which  plaintiff 
worked  was  inadequate,  whether  the  saw  in  use  was  or  was  not  reasonably 
suitable  for  use.  whether  the  teeth  were  broken,  were  questions  sharply 
controverted  before  the  iury.  They  were  questions  peculiarly  for  the 
jury:  witnesses  for  both  sides  testified  positively;  and,  there  being  evidence 
which,  if  believed,  would  sustain  the  plaintiff's  contention  of  defendant's 
negligence,  we  ought  not  to  interpose  our  own  judgment.  The  issue 
Vol   vi—comp.  18. 
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of  proximate  cause  is  also  one  of  fact,  not  of  la^y,  and  it  is  to  be 
submitted  to  the  jury  under  proper  instructions,  unless  the  court  can 
say  with  judicial  certainty  that  the  injury  is  or  is  not  the  natural  and 
probable  consequence  of  the  act  of  which  complaint  is  made.  Bowden 
V.  Derby,  99  Me.  208,  213,  58  Atl.  993;  Uke  v.  Milliken,  62  Me.  240, 
16  Am.  Rep.  456;  Lane  v.  Atlantic  Works,  107  Mass.  104;  note  to  Gilson 
V.  Delaware,  etc..  Canal  Co.,  65  Vt.  213,  26  Atl.  70,  in  36  Am.  St.  Rep.  807, 
851 ;  1  Sedgwick  on  Dam.  (6th  Ed.)  55,  56.  The  jury  has  found  that 
the  broken  condition  of  the  saw  was  the  proximate  cause  of  plaintiff's 
injury;  it  cannot  be  said  that  the  finding  is  so  manifestly  wrong  as  to 
warrant  us  in  disturbing  it. 
Motion  overruled. 


#•♦ 


HOLLAND  MFG.  CO.  et  al.  v.  THOMAS.     (No.  12.) 

(Court  of  Appeals  of  Maryland.    Feb.  5,  1920.) 

110  Atlantic  Reporter,  209. 

2.  MASTER  AND  SERVANT— APPEAL  FROM  DECISION  OF  IN- 
DUSTRIAL COMMISSION  UNDER  COMPENSATION  ACT 
HELD  TOO  LATE  AND  VOID. 

An  appeal  entered  31  days  after  the  decision  of  the  Industrial  Com- 
mission on  a  claim  under  the  Workmen's  Compensation  Act,  is  too  late, 
and  the  court  obtains  no  jurisdiction;  the  language  of  Code  Pub.  Gen. 
Laws,  art.  101,  §  56,  allowing  30  days,  being  mandatory. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4 J4].) 

Appeal  from  Baltimore  City  Court;  Henry  Duffy,  Judge. 

Proceeding  by  Lillie  Thomas  under  the  Workmen's  Compensation 
Act  to  obtain  compensation  for  the  death  of  her  son,  James  Thomas, 
opposed  by  the  Holland  Manufacturing  Company,  the  empk>yer,  and  the 
New  Amsterdam  Casualty  Company,  the  insurer.  There  was  an  order 
disallowing  compensation,  which  was  reversed  on  appeal  to  the  Balti- 
more City  Court,  and  the  employer  and  insurer  appeal.  Judgment  of 
city  court  reversed,  and  cause  remanded. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Burke,  Thomas,  Umer,  and 
Stockbridge,  JJ. 

J.  Richard  Wilkins  and  Aubrey  Pearre,  Jr.,  both  of  Baltimore  (Stew- 
art &  Pearre,  of  Baltimore,  on  the  brief),  for  appelfants. 

Lawrence  S.  Kaufman,  of  Baltimore  (Kaufman  &  Kaufman,  of  Balti- 
more, on  the  brief),  for  appellee. 

Burke,  J.  James  Thomas,  an  employe  of  the  Holland  Manufactur- 
ing Company,  while  engaged  in  the  course  of  his  employment  with  that 
company,  was  caught  in  a  certain  part  of  the  machinery  of  the  company 
and  was  mstantly  killed.  His  mother,  Lillie  Thomas,  the  appellee,  filed 
a  claim  for  compensation,  upon  the  ground  of  dependency,  with  the  State 
Industrial  Accident  Commission,  and  that  body,  on  June  14,  1918,  after 
hearing,  passed  an  order  disallowing  her  claim.  On  July  15  191g_3i 
days  after  the  decision— the  claimant  entered  an  appeal  from  the  action 
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of  the  commission.  The  case  was  tried  before  a  jury  in  the  Baltimore  city 
court  and  resulted  in  a  verdict  for  the  claimant,  and  on  August  4,  1918, 
the  court  entered  a  judgment  reversing  the  decision  of  the  commission  and 
remanding  the  case  to  the  end  that  compensation  may  be  awarded  to  the 
claimant,  Lillie  Thomas,  in  accordance  with  the  provisions  of  article  101 
of  the  Code  of  Public  Laws  of  Maryland.  The  appeal  before  us  was 
taken  by  the  employer  and  the  insurer  from  that  judgment. 

[1]  The  question  which  arises  upon  the  facts  stated — and  about  which 
there  is  and  can  be  no  dispute — is  this:  Had  the  Baltimore  city  court 
jurisdiction  to  hear  and  determine  the  case?  If  it  had  no  jurisdiction,  its 
judgment  is  a  mere  nullity  and  must  be  reversed.  A  judgment  rendered 
without  jurisdiction  is  coram  non  judice,  and  the  question  of  jurisdiction 
may  be  raised  by  motion  to  quash,  by  a  motion  in  arrest  of  judgment,  or 
in  any  other  appropriate  way,  or  without  making  the  objection  in  the 
court  below,  which  was  not  done  in  this  case — it  may  be  relied  on  in  this 
court  upon  appeal.  This  is  the  settled  law  of  this  state.  U.  S.  Express 
Co.  V.  Hurlock,  120  Md.  107,  87  Atl.  834,  Ann.  Cas.  1915A,  566,  and 
cases  there  cited. 

[2]  Section  56  of  article  101  of  the  Code,  relating  to  appeals  from  the 
decisions  of  the  State  Industrial  Accident  Commission,  declares  that — 

"No  such  appeal  shall  be  entertained  unless  notice  of  appeal  shall  have 
been  served  personally  upon  some  member  of  the  commission  within  thirty 
days   following  the  rendition  of  the  decision  appealed   from.** 

This  language  is  positive  and  mandatory,  and  we  have  no  power  to 
disregard  it.  It  was  evidently  intended  to  secure  expedition  in  the  review 
of  the  decisions  of  the  commission,  and  to  forbid  the  hearing  of  such 
appeals  unless  taken  within  the  time  limited. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and 
the  case  remanded  in  order  that  the  lower  court  may  dismiss  the  appeal 
taken  by  the  claimant  from  the  decision  of  the  commission. 

Judgment  reversed,  with  costs,  and  case  remanded. 


PIMENTAL'S  CASE. 

(Supremo  Judicial    Court   of   Massachusetts.     Suffolk.     May   22,    1930.) 
127  Northeastern  Reporter,  424. 

1  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SHOW 
PAIN  WAS  REASONABLY  NECESSARY  RESULT  OF  EM- 
PLOYMENT. 

In  proceedings  for  compensation  by  a  cigar  maker  claiming  to  have 
occupational  neurosis,  evidence  held  insufficient  to  sustain  finding  that 
pain  to  which  employee  was  subjected  had  been  a  reasonably  necessary 
result  of  employment,  so  that  it  was  an  injury  peculiar  to  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4].) 

2.  MASTER  AND  SERVANT— EVIDENCE  HELD  NOT  TO  SHOW 
CIGAR  MAKER  HAD  OCCUPATIONAL.  NEUROSIS. 
In  proceedings  for  compensation  by  a  cigar  maker  claiming  to  have 

occupational  neurosis,  evidence  held  insufficient  to  warrant  finding  that 
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employee  had  neurosis,  or  any  disease;  reasonable  inference  being  neu- 
ralgic pain  was  due  to  faulty  posture  brought  about  by  long  labor,  a  con- 
dition equally  liable  to  arise  in  any  or  no  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

3.  MASTER    AND    SERVANT— NEURALGIC    CONDITION    FROM 

FAULTY  POSTURE  HELD  NOT  TO  ARISE  FROM  EMPLOY- 
MENT. 

A  paihful  neuralgic  condition  in  an  employee  due  to  faulty  pasture 
of  the  body  in  his  work  as  a  cigar  maker  was  not  a  condition  arising 
from  his  employment,  though  it  arose  during  such  employment. 
(For  o  her  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  371.) 

4.  MASTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 

COVER     OCCUPATIONAL     "DISEASE";     "PERSONAL     IN- 
JURY." 
The  W^orkmen's  Compensation  Act  dioes  not  cover  disease  contracted 

by  employees  in  the  course  of  and  arising  out  of  their  employment,  pain 

not  being  a  disease,  and  disease  resulting  in  pain  not  being  a  personal 

injury. 

(For  oiher  cases,  see  Master  and  Servant,  Dec.  Dig.  §  37L) 

(For   other  definitions,   see   Words   and   Phrases,   First  and   Second 

Series,  Disease:   Personal  injury.) 

5.  MASTER  AND  SERVANT— COMPENSATION   ACT   EXTENDS 

ONLY  TO  CASES  REASONABLY  WITHIN  SCOPE. 

While  the  Workmen's  Compensatitoo  Act  should  be  liberally  con- 
strued, it  should  not  b^  extended  to  cases  which  cannot  reasonably  be 
interpreted  as  within  its  scope. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

Appeal    from    Superior    Court,    SuflFolk    County. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Moses  Pimcntal,  the  employee,  opposed  by  the  Alles  &  Fisher 
Qigar  Company,  the  employer,  and  the  Employers'  Liability  Assurance 
Corporation,  Limited,  the  insurer.  Compensation  was  awarded,  the 
award  affirmed  by  the  superior  court,  and  the  insurer  appeals.  Decree 
reversed,  and  decree  entered  for  the  insurer. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason,  of  Bos- 
ton, of  counsel),  for  appellant. 

Paul  L.  Keenan  and  .\lbert  Z.  Lcmoinc,  both  of  Boston,  for  appellee. 

Crosby,  J.  The  employe  is  a  cigar  maker  and  worked  continually  at 
his  trade  for  14  or  15  years.  Early  in  the  year  1918  he  began  to  have 
pam  in  the  region  of  the  back  of  his  neck,  and  in  February  or  March, 
1919,  he  consulted  a  physician  who  told  him  that  he  had  occupational 
neurosis,  on  May  2,  1919,  he  was  obliged  to  give  up  his  work. 
William  J.  Daly,  the  impartial  physician,  testified: 
That  the  employe  had  "an  undeveloped  left  side,  a  shortened  left  leg 
with  smuscs  from  old  pus  processes  about  the  left  buttock  and  the  anterior 
surface  of  the  hip,  *  *  *  a  faulty  posture  both  in  standing  and  sitting, 
♦  *  *  distortion  of  the  spinal  column  *  ♦  *  [the  result]  of  faulty 
posture,  [and]  a  malformation  of  the  thoracic  bone  cage":  that  "all  this 
distortion  and  malformation  had  the  effect  of  producing  bonv  pressure 
on  the  spinal  nerves,  ♦  ♦  *  so  that  when  the  loading  upon  this  region, 
incident  upon  the  muscular  action  in  rolling  cigars,  took  place,  after  a 
number  of  years,  it  produced  neuralgic  pain.     *    *     *     In  consequence  of 
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his  working  and  using  the  movements  he  did  his  work  as  a  cigar  maker 
was  a  certain  consequence  of  causing  his  condition.  In  the  first  place  he 
sits  faulty;  his  left  buttock  being  undeveloped,  his  left  pelvis  sags.  He 
does  not  sit  evenly  on  the  buttocks.  In  that  way  he  crowds  the  vertebra 
unevenly  in  the  other  parts  of  the  spine,  so  that  any  sitting  occupation 
could  contribute  to  the  brachial  pain.  *  *  *  In  a  man  with  no  asym- 
metry, who  was  in  a  fair  state  of  nutrition,  this  condition  probably  never 
would  develop.  *  ♦  ♦  The  particular  movements  which  produce  this 
condition  are  the  rolling  process  at  the  end  of  the  making  of  a  cigar, 
whereby  a  weight  of  the  forearm,  the  arm,  and  some  of  the  shoulder  and 
shoulder  girdle  are  brought  down  upon  the  cigar  in  order  to  make  a  firm 
wrapper." 

He  further  testified: 

"He  was  of  opinion  that  if  the  employe  had  a  sitting  down  job 
where  there  was  no  muscular  loading  or  tension,  as  in  the  rolling  process, 
he  might  have  supported  the  condition  of  his  spine  for  years  longer  with- 
out trouble.  He  believed  that  the  upset  factor  in  the  thing  was  the  muscu- 
lar tension  and  the  loading  incidental  upon  the  rolling  movements.  ♦  ♦  * 
That  the  employe's  condition  would  come  on  or  did  come  on  quicker  be- 
cause he  rolled  cigars  than  it  would  have  had  he  worked  at  any  other 
sitting  down  occupation.  *  *  *  He  thought  that  the  rolling  move- 
ments are  the  movements  which  brought  about  the  pain.  ♦  ♦  ♦  This 
employe  has  not  neuritis." 

Further : 

**He  thought  that  if  the  employe  assumed  a  different  posture  by  put- 
ting a  pad  under  his  left  hip,  and  by  raising  the  table  at  which  he  worked, 
he  would  go  along  *all  right.'  *  *  *  In  his  opinion,  any  sitting  occu- 
pation is  likely  to  cause  the  neuralgic  pain  which  this  employe  experi- 
enced in  the  region  of  his  neck.  If  he  sat  for  eight  hours  a  day  in  his 
home  reading  a  book  'with  his  hip  in  that  position,  in  any  position,'  he 
would  be  likely  to  have  the  same  sort  of  a  pressure  in  that  brachial  region 
as  he  had  while  sitting  at  work.  If  he  sat  in  a  chair  at  his  home  over 
a  period  of  fourteen  years,  reading  a  book  every  day,  he  might  get  from 
that  the  neuralgic  pain  which  he  experienced  in  March  of  1919." 

Another  physician  testified : 

That  he  had  examined  the  employe,  and  that  "he  did  not  see  how  his 
occupation  could  produce  his  condition.  This  employe's  occupation  in- 
volved chiefly  the  use  of  his  arms,  and  his  arms  were  free  from  all  trouble. 
♦  ♦  ♦  This  employe's  condition  is  not  in  the  muscles ;  it  is  in  the  skin, 
as  far  as  he  could  determine;  *  *  ♦  that  occupational  neurosis  is  due 
to  the  action  of  muscles  used  in  the  occupation.  ♦  *  *  He  was  of  the 
opinion  that  there  was  a  mental  situation  in  this  case.  *  *  *  He  at- 
tributed this  employe's  condition  to  the  combination  of  a  mental  attitude 
and  a  skin  sensation." 

The  single  member  found : 

That  "while  there  was  an  underlying  and  preexisting  condition,  fol- 
lowing hip  disease,  it  was  the  muscular  action  in  rolling  cigars  for  a 
number  of  years  which  precipitated  the  neuralgic  pain  and  brought  into 
being  the  personal  injury  which  totally  incapacitated  the  employe  for 
work,"  and  that  "finally,  as  a  result  of  the  effect  of  the  muscular  move- 
ments required  by  his  employment  in  making  cigars,  acting  upon  his  pecu- 
liar condition  of  health,  neuralgic  pain,  a  personal  injury  under  this  act, 
developed.  The  employe's  total  incapacity  for  work  is  due  to  that  personal 
injury  and  will  continue  for  a  period  which  is  not  now  determinable." 

He  also  found  that  the  employe  was  entitled  to  compensation  under 
the  act.  On  the  same  evidence  the  Industrial  .Occident  Board  adopted  the 
findings  and  rulings  of  the  single  member. 

[1-3]  The  case  at  bar  is  similar  in  many  respects  to  Maggelet's  Case, 
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228  Mass.  57,  116  N.  E.  972,  L.  R.  A.  1918F.  864,  and  is  governed  by  it. 
While  the  board  found  that  the  neuralgic  pain  was  induced  by  muscular 
action  in  rolling  cigars  for  a  number  of  years,  the  impartial  physician 
testified  that  any  other  occupation  was  likely  to  cause  the  pain  from  which 
the  employe  suffered,  and  that  this  condition  could  result  independently  of 
any  occupation,  and  could  come  from  any  sitting  or  standing  occupation. 
In  view  of  this,  together  with  all  the  other  evidence,  we  are  of  opinion 
that  the  pain  could  not  have  been  found  to  have  been  a  reasonably  neces- 
sary result  of  the  employment,  and  cannot  be  said  to  have  been  a  personal 
injury  peculiar  to  it.  We  arc  also  of  opinion  that  there  was  no  sufficient 
evidence  to  warrant  a  finding  that  the  employe  had  neurosis — a  disease 
with  which  cigar  makers  are  sometimes  afflicted — and  the  impartial  phy- 
sician so  testified ;  nor  is  there  evidence  that  he  had  any  disease,  the  reason- 
able inference  being  that  the  neuralgic  pain  was  not  due  to  his  occupation, 
but  was  rather  the  result  of  faulty  posture  brought  about  by  long  and 
laborious  work,  a  condition  which  would  have  been  equally  liable  to 
arise  in  whatever  employment  he  might  have  been  engaged,  or  if  not 
employed  at  all.  McNicol's  Case.  215  Mass.  497,  102  N.  E.  697,  L.  R.  A. 
1916A,  306;  Donahue's  Case,  226  Mass.  595,  116  N.  E.  226,  L.  R.  A. 
1918A,  215.  Although  the  condition  arose  during  the  course  of  the  employ- 
ment, it  cannot  be  found  to  have  arisen  from  it. 

"A  nervous  condition  dependent  upon  poor  posture  of  the  body  in  our 
opinion  does  not  constitute  a  commonly  known  and  well -recognized  per- 
sonal injury  consequent  upon  employment.  ♦  ♦  ♦  But  personal  injury 
and  disease  are  not  synonymous.  They  are  different  in  meaning.  One  does 
not  include  the  other."  Maggelet's  Case,  228  Mass.  57.  61,  62.  116  N.  E. 
972,  974  (L.  R.  A.  1918F.  864). 

[4]  If  it  could  be  held  that  the  employe  was  suffering  from  an  occu- 
pational disease,  still  the  Workmen's  Compensation  Act  does  not  in  terms 
include  disease.  See  St.  1913,  c.  813,  5  12.  It  cannot  be  held  to  cover 
disease  contracted  by  employes  in  the  course  of  an  arising  out  of  their 
emplo-yment.  Pain  is  not  disease,  nor  is  disease  resulting  in  pain  a  per- 
sonal injury. 

In  Hurle's  Case,  217  Mass.  223,  104  N.  E.  336,  Ann.  Cas.  1915C, 
919,  L.  R.  A.  1916A.  279,  Johnson's  Case.  217  Mass.  388,  104  N.  E.  735, 
and  Doherty's  Case,  222  Mass.  98.  109  N.  E.  887.  there  was  evidence  that 
the  employe  was  suffering  from  poisoning  arising  from  the  performance 
of  his  work.  Poisoning  has  generally  been  regarded  as  in  the  nature  of 
a  personal  iniury  (H.  P.  Hood  &  Sons.  v.  Maryland  Casualty  Co..  206 
Mass.  223,  92  N.  E.  329,  30  L.  R.  A.  [N.  S.]  1192.  138  Am.  St.  Rep.  379), 
but  the  doctrine  of  those  cases  which  dealt  with  disabilities  in  the  nature 
of  personal  injuries  cannot  be  held  to  apply  to  the  present  case.  The  lan- 
guage in  the  opinion  in  Johnson's  Case,  supra,  is  to  be  limited  to  the  precise 
facts  in  that  case  and  is  not  an  authority  in  favor  of  the  contention  of 
the  employe  in  the  case  at  bar. 

[5]  While  the  act  should  be  construed  liberally,  it  should  not  be 
extended  to  cases  which  cannot  reasonably  be  interpreted  as  within  its 
scope.  The  statement  in  Maggelet's  Case,  supra.  228  Mass.  at  page  61. 
116  N.  E.  at  page  973.  L.  R.  A.  1918F.  864.  that  **No  case  has  gone  so 
far  as  to  hold  that  a  'neurosis  of  the  nerves'  supplying  certain  muscles, 
resulting  from  a  posture  which  causes  the  employe  'to  bend  forward  with 
shoulders  forward'  so  as  to  induce  'pressure  on  the  brachial  plexus'  is  a 
personal  injury,"  applies  in  principle  to  the  case  at  bar.  although  the  em- 
ploye is  not  suffering  from  neurosis,  and  notwithstanding  the  finding  of 
the  board  that  as  a  result  of  the  muscular  movements  required  in  rolling 
cigars  acting  upon  this  particular  condition  neuralgic  pain  developed.  It 
follows  that  the  decree  must  be  reversed,  and  a  decree  entered  in  favor 
of  the  insurer. 

So  ordered. 
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STATE  EX  REL.  JOHNSON   HARDWARE  CO.  et  al.  v.  DISTRICT 
COURT  OF  CARVER  COUNTY  kt  al.    (No.  21735.) 

(Supreme  Court  of  Minnesota.    May  7,  1920.) 

177  Northwe.stern  Reporter,  644. 

(Syllabus  by  the  Cxmrt) 

1.  MASTER  AND   SERVANT— THAT   HODGKIN'S   DISEASE  RE- 
SULTED    FROM    ULCERATIONS    CAUSED    BY    INHALING 
FUMES   HELD   NOT   SHOWN   BY   EVIDENCE. 
The  evidence  discloses  no  facts  which  will  justify  an  inference  that 
*'Hodgkin*s  disease/*   from  which  the  employee   died,   resulted   from  ul- 
cerations in  the  mucous  membrane  of  his  nose,  or  that  those  ulcerations 
were  caused  by  inhaling  the  fumes  of  hydrochloric  acid  used  by  him  in 
his  work  as  a  tinner,  and  the  findings  to  that  effect  rest  wholly  on  con- 
jecture. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Z  MASTER  AND  SERVANT—MAXIMUM  AMOUNT  ALLOWED 
IN  1918  TO  DEPENDENTS  OF  DECEASED  WAS  $11  A  WEEK. 
I'n   1918  the .  maximum  amount  which  the  compensation  law  allowed 

to  dependents  in  case  of  death  was  the  sum  of  $11  per  week. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[1].) 

3.     MASTER  AND  SERVANT— FUTURE  INSTALLMENTS  UNDER 
COMPENSATION  LAW  DO  NOT  BEAR  INTEREST. 
Installmeuts  payable  in  the  future  do  not  bear  interest. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  39154,  New, 

vol.  lOA  Key-No.  Series.) 

Hallam,  J.,  dissenting. 

Certiorari   from  District  Court,  Carver  County;  C.  M.  Tifft,  Judge. 

Certiorari  by  the  State  of  Minnesota  on  the  relation  of  Johnson 
Hardware  Company,  employer,  and  others,  to  review  an  award  under 
Workmen's  Compensation  Law,  made  by  the  EHstrict  Court  of  Carver 
County,  Eighth  Judicial  District,  to  the  widow  of  Henry  J.  Hoememann, 
deceased  employee.    Reserved. 

K.  A.  Campbell  and  B.  Burness,  both  of  Minneapolis,  for  relators. 
P.  W.  Morrison,  of  Norwood  for  respondents. 

Taylor,  C.  Certiorara  to  review  an  award  under  the  Workmen's 
Compensation  Law  (Gen.  St.  1913,  §§  8195-8230),  made  by  the  district  court 
of  Carver  county  to  the  widow  of  Henry  J.  Hoernemann,  deceased. 

[11  Henry  J.  Hoernemann  died  from  what  is  known  as  **Hodgkin's 
disease"  on  October  14.  1918.  He  had  followed  the  occupation  of  a  tinner 
and  plumber  for  more  than  20  years  and  was  employed  in  the  capacity 
by  the  relator.  Hardware  Company,  at  Hector,  Minn.,  at  the  time  he  be- 
came ill.  The  trial  court  found  that  the  disease  which  caused  his  death, 
known  as  Hodgkin's  disease,  resulted  from  ulcerations  of  the  mucous 
membrane  of  his  nose,  and  that  these  ulcerations  were  caused  by  inhaling 
the  fumes  of  hydrochloric  acid  used  by  him  while  engaged  in  the  perform- 
ance of  his  duties  as  a  tinner.  The  relators  contend  that  there  is  no  evi- 
dence whatever  to  sustain  these  findings. 

Mr.  Hoernemann  became  ill  in   the  latter  part  of  .\pril,   1918,  and 
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consulted  a  physician  of  Hector,  who  first  treated  him  for  la  grippe  and 
later  for  -Bright's  disease.  He  removed  with  his  familv  to  the  village 
of  Norwood,  and  on  June  2,  1918,  consulted  Dr.  Eklund  of  that  place,  who 
made  an  examination  and  diagnosed  his  ailment  as  Hodgkin's  disease. 
In  this  examination  Dr.  Eklund  found  two  ulcerated  spots  on  the  septum 
of  the  nose,  one  of  which  had  already  healed.  He  also  learned  that  before 
becoming  ill  Mr.  Hoernemann  had  repaired  two  large  water  tanks,  used 
for  watering  stock,  by  soldering  the  leaky  places  in  them.  The  time  when 
this  work  was  performed  was  not  fixed  with  any  degree  of  certainty- 
one  witness  saying  that  it  was  while  the  snow  was  on  the  ground  and 
another  that  it  was  later.  At  the  trial.  Dr.  Eklund  testified  that  in  his 
opinion  the  ulcerations,  which  he  found,  were  caused  by  inhaling  the 
fumes  of  the  hydrochloric  acid  used  in  these  soldering  operations,  and 
also  testified  that  in  his  opinion  the  Hodgkin's  disease  from  which  Mr. 
Hoernemann  died  resulted  from  these  ulcerations.  The  findings  challenged 
rest  upon  this  testimony. 

Hydrochloric  acid,  also  called  muriatic  acid  in  the  testimony,  is 
constantly  used  by  tinners  in  their  soldering  operations  to  clean  the  metal, 
and  they  frequently  inhale  fumes  from  it.  It  is  conceded  that  these  fumes 
are  sterile,  containing  no  disease  germs  and,  so  far  as  the  evidence  dis- 
closes, no  deleterious  effects  result  to  the  tinners  from  inhaling  them.  Mr. 
Hoernemann  had  used  this  acid  in  his  work  for  more  than  20  years  and, 
so  far  as  appears,  never  claimed  to  have  suffered  any  injury  or  inconveni- 
ence from  the  fumes.  The  inhalation  which  is  claimed  to  have  caused 
the  ulcerations  in  question  occurred  more  than  a  month  before  the  dis- 
covery of  the  sores.  The  doctor  testified  that  he  was  unable  to  say  how 
long  those  sores  had  existed  and  that  they  might  have  developed  within 
two  or  three  days  after  the  injury  or  irritation  which  caused  them.  He 
stated  that  they  may  have  been  caused  by  inhaling  dust  or  dirt  or  in  many 
other  ways.  He  also  stated  that  in  his  opinion  they  might  have  been,  and 
in  this  case  probably  were,  caused  by  inhaling  strong  fumes  of  hydro- 
chloric acid  which  burned  the  membrane,  but  admitted  that  he  had  never 
known  of  such  a  case  although  he  had  known  of  many  instances  in  which 
such  fumes  had  been  inhaled. 

The  medical  experts  on  both  sides  state  that  Hodgkin's  disease  is  a 
disease  of  the  lymph  and  lymphatic  glands;  that  it  is  not  of  germ  origin 
so  far  as  known;  that  what  causes  it  has  not  vet  been  discovered;  that 
no  remedy  or  cure  for  it  has  yet  been  discovered;  and  that  it  is  progress- 
ive and  fatal,  although  in  some  cases  its  progress  may  be  arrested  for  a 
time  by  radium  treatment.  Although  Dr.  Eklund  stated  each  time  the 
question  was  asked  that  it  was  his  opinion  that  Mr.  Hoernemann  had 
contracted  Hodgkin's  disease  from  the  ulcerations  in  his  nose,  the  doctor 
also  stated  that  he  did  not  know  the  origin  of  that  disease  nor  what  caused 
it,  and  that  this  was  the  only  case  of  that  disease  which  he  had  ever  found 
or  treated  in  his  practice.  The  relators  presented  testimony  to  the  effect 
that  the  ulcerations  could  not  have  been  caused  by  the  fumes  of  the  acid 
and  that  Hodgkin's  disease  could  not  have  been  caused  by  these  ulcerations, 
but  we  have  considered  only  the  testimony  of  Dr.  Eklund,  as  this  is  the 
testimony  on  which  the  claimant  relies  to  sustain   the  findings. 

Ulcerations  in  the  nose  are  of  frequent  occurrence  and  result  from 
innumerable  causes.  We  find  nothing  in  the  record  tending  to  point  out 
in  any  manner  the  particular  cause  of  the  ulcerations  in  question.  That 
the  irritation  or  injury  which  produced  them  may  have  been  caused  in 
many  different  ways  and  may  have  occurred  long  after  the  soldering 
operations  is  evident  from  Dr.  Eklund's  testimony.  He  points  out  no 
reason  for  inferring  that  they  resulted  from  one  rather  than  another  of 
the  several  causes  which  may  have  produced  them.  That  acid  fumes  had 
been  inhaled  in  soldering  can  hardly  be  considered  a  reason  for  attributing 
them  to  such  fumes,  for  there  is  no  evidence  that  they  had  their  inception 
at  or  about  the  time  of  such  inhalation,  and  no  evidence  that  injury  has 
ever  resulted  from  inhaling  such  fumes  under  such  circumstances  although 
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all  tinners  frequently  inhale  them.  Dr.  Eklund's  statement  that  in  his 
opinion  Mr.  Hoernemann  became  afflicted  with  Hodgkin's  disease  because 
of  the  ulcerations  of  the  mucous  membrane  of  his  nose,  when  taken  in 
connection  with  the  doctor's  further  statement  that  he  does  not  know  how 
that  disease  originates  nor  what  causes  it,  can  be  considered  only  as  a  mere 
guess.  It  is  undisputed  that  medical  science  has  not  yet  discovered  how 
this  disease  is  produced  or  what  causes  it,  and  no  attempt  was  made  to 
show  that  it  follows  traumatic  injuries  or  that  such  injuries  have  any  part 
in  producing  it.  If  the  evidence  had  disclosed  any  facts  from  which  a 
reasonable  mind  could  legitimately  infer  a  causal  connection  between  the 
inhaling  of  the  acid  fumes  and  the  disease  which  caused  death,  the  finding 
of  the  trial  court  would  be  final.  State  ex.  rel.  Niessen  v.  District  Court, 
142  Minn.  335,  172  N.  W.  133;  State  ex  rel.  Green  v.  District  Court, 
176  N.  W.  155;  State  ex  rel.  Berquist  v.  District  Court,  176  N.  W.  165. 
But  we  are  forced  to  the  conclusion  in  this  case  that  the  evidence  discloses 
no  basis  of  fact  for  the  findings  in  question,  and  that  they  rest  wholly 
on  conjecture  and  therefore  cannot  be  sustained.  Mageau  v.  Great  North- 
em  Ry.  Co..  106  Minn.  375,  119  N.  W.  200;  Wendt  v.  Bowman,  126  Minn. 
509,  148  N.  W.  568;  Ginsberg  v.  Burroughs  Adding  Mach.  Co^  204  Mich. 
130,  170  N.  W.  15. 

[2,  3]  Although  the  above  conclusion  leads  to  a  reversal,  it  may  be  well 
to  mention  that  the  amount  awarded  the  widow  exceeded  the  maximum 
amount  allowable  under  the  statute.  Section  8208,  G.  S.  1913,  as  amended 
in  1915  (Laws  1915,  c.  209,  §  5  [Gen.  St.  Supp.  1917,  S  8208]),  fixes  the 
compensation  payable  to  dependents  in  the  cases  in  which  such  dependents 
are  entitled  to  compensation  under  the  law.  The  court  awarded  the  sum 
of  $55  per  month  in  accordance  with  subdivision  7  of  this  section,  and 
apparently  overlooked  subdivisions  17  and  19  thereof  which  limit  the 
amount  allowable  to  such  dependents  in  any  case  to  the  sum  of  $11  per 
week.  The  court  also  allowed  interest  on  the  monthly  payments  to  be 
made  in  the  future.  We  find  no  warrant  in  the  law  for  allowing  interest, 
before  they  become  due,  on  installments  which  by  the  terms  of  the  law 
are  payable  in  the  future. 

Judgment  reversed. 

Hallam,  J.,  dissents.    . 

♦♦♦ 


BROWN  v.  YORK  WATER  CO.     (No.  21029.) 

(Supreme  Court  of  Nebraska.    April  30,  1920.) 

177  Northwestern  Reporter,  833. 

(Syllabus  by  the  Court.) 

MASTER  AND  SERVANT  ~  POWER  OF  REVIEWING  COURT 
UNDER  EMPLOYERS'  LIABILITY  ACT  DEFINED. 
Under  section  3642,  Rev.  St.  1913  (part  1.  Employers'  Liability  Act), 
the  court  has  power  to  reverse  a  judgmentt  in  a  proper  case  if  tfie  evi- 
dence shows  inadequacy  in  the  amount  of  the  verdict;  or  to  reverse  a 
judgment  that  from  the  evidence  appears  to  be  excessive,  and  grant  a 
new  trial,  unless  a  remittitur  be  filed  in  such  sum  as  to  the  court  may 
seem  just. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

Appeal  from  District  Court,  York  County ;  Good,  Judge. 
Action  by  John  V.  Brown  against  the  York  Water  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed  on  condition. 
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W.  W.  VVyckoff,  of  York,  and  C.  C.  Flansburg,  of  Lincoln,  for  ap- 
pellant. 

W.  T.  Thompson,  of  Lincoln,  for  appellee. 

Dean,  J.  Plaintiff  sued  under  part  1  of  the  Employers'  Liability  Act 
to  recover  damages  for  personal  injuries  sustained  as  defendant's  em- 
ploye, while  in  charge  of  a  water  pumping  plant  that  it  owned  and  operated 
at  York.    He  recovered  judgment  for  $10,000,  and  defendant  appealed. 

Plaintiff  is  an  electrician  and  mechanical  engineer.  Power  to  operate 
the  pumps  was  supplied  by  an  electric  light  plant  located  some  blocks 
distant.  The  accident  happened  before  8  o'clock  in  the  forenoon,  while 
plaintiff  was  alone  at  the  pump  house,  and  it  caused  the  loss  of  his  right 
hand,  the  thumb  only  remaining.  He  was  then  36,  with  an  expectancy 
of  31  years,  and  had  been  actively  working  at  his  trade  about  12  years. 
The  injury  was  sustained  a  little  more  than  two  months  after  his  em- 
ployment began. 

Defendant  concedes  that  its  liability  was  not  insured  as  provided  by 
section  3687,  Rev.  St.  1913,  as  amended  by  section  21,  c.  85.  Laws  1917, 
part  2,  Employers'  Liability  Act.  But  it  argues  at  some  length  that  plain- 
tiff waived  the  requirement  of  section  21,  as  it  affects  defendant,  and 
that  he  brought  himself  within  the  provisions  of  part  2  by  accepting  bene- 
fits from  the  water  company  within  the  time  and  in  the  manner  provided 
in  section  3661,  Rev.  St.  1913,  as  amended  by  section  6,  c.  85,  Laws 
1917. 

On  this  point  the  superintendent  of  the  defendant  company  testified 
that  he  showed  plaintiff  the  hospital  bill,  and  asked  him  if  the  company 
should  pay  it,  and  that,  "he  said,  *Yes,'  and  I  paid  it ;"  that  he  made 
the  same  mquiry  about  the  doctor  bill,  and  upon  receiving  the  same  reply 
he  paid  that  too,  and  that  both  bills  approximated  $150.  He  further 
testified : 

"I  asked  Mr.  Brown  whether  he  expected  more  benefits  than  he  had 
received,  and  he  said,  'Yes,'  and  that  he  thought  he  ought  to  have  enough 
money  to  start  a  little  business." 

Plaintiff's  testimony  on  this  point  was  to  the  contrary,  and  to  the  ef- 
fect that  the  superintendent  asked  him  for  the  hospital  bill,  and  later 
the  doctor  bill,  and  that  he  voluntarily  and  without  plaintiff's  request 
paid  both  bills.  Referring  to  the  doctor  bill,  he  said  he  told  the  super- 
intendent that  "he  didn't  have  to  pay  the  bill  if  he  didn't  want  to,"  and 
that  the  superintendent  replied : 

"If  we  pay  this  bill,  will  you  release  the  company?"  and  I  says, 
"No;  I  will  not:  I  feel  as  though  I  ought  to  have  more  out  of  this  than 
a  $100  doctor  bill." 

On  this  question  of  fact  the  evidence  was  about  evenly  balanced 
and  the  jury  seems  to  have  accepted  plaintiff's  version  rather  than  de- 
fendant's. 

Defendant  argues  that  plaintiff  was  willfully  negligent,  and  com- 
plains because  its  motion  for  a  directed  verdict  was  not  sustained.  It  is 
insisted  that  he  comes  within  the  exception  noted  in  section  3643,  Rev. 
St.  1913,  which  provides  generally  that: 

"In  all  cases  brought  under  part  1  of  this  article  it  shall  not  be  a 
defense  (a)  that  the  employe  was  negligent,  unless  and  except  it  shall 
also  appear  that  such  negligence  was  willful." 

In  section  3693,  Rev.  St.  1913.  as  amended  in  section  23.  c.  85,  Laws 
1917,  willful  negligence  is  defined: 

"(d)  For  the  purpose  of  this  article,  willful  negligence  shall  consist 
of  (1)  deliberate  act,  or  (2)  such  conduct  as  evidences  reckless  indiffer- 
ence to  safety." 
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Respecting  plaintiff's  employment  and  as  bearing  on  the  question  of 
willful  negligence,  he  testified  on  direct  examination  that  he  was  em- 
ployed to  "take  charge  of  the  plant — operate  and  take  care  of  the  out- 
side work  and  meters— and  reading  meters";  that  "it  is  not  customary 
for  any  engineer  or  men  working  around  mechanical  machinery  to  stop 
it"  to  do  the  work  he  was  doing  when  injured;  that  the  main  drive  shaft 
has  two  pinions  that  mesh  on  two  large  gear  wheels  that  make  about 
200  revolutions  a  minute;  that  he  was  cleaning  off  the  grease  "close  to 
the  pinion,  and  it  caught  the  waste  and  jerked  my  hand  in";  that  it  is 
dangerous  to  wear  gloves  when  cleaning  the  gearing,  and  for  that  rea- 
son he  took  his  gloves  off;  that  the  pumping  machinery  was  controlled 
by  two  switches,  one  at  the  electric  light  plant  and  one  in  the  pump  house, 
the  latter  being  about  16  feet  from  where  he  stood  when  he  was  injured. 
He  said  that  he  did  not  turn  off  the  current  before  he  began  the  work 
that  resulted  in  the  injury;  that  the  pump  was  driven  by  a  35  horse 
power  motor ;  that  after  the  accident  he  saw  some  covering  for  the  pinions 
in  the  bade  room  of  the  pump  house,  but  never  saw  it  before,  nor  knew 
it  was  there,  nor  did  he  ever  ask  for  any  shield  or  covering  for  the 
pinions. 

Defendant  argues  that  plaintiff's  conduct  at  the  time  of  the  accident, 
as  shown  by  his  evidence,  comes  within  the  meaning  of  "willful  negli- 
gence" as  defined  by  the  act,  and  that  it  so  plainly  ''evidences  reckless 
indifference  to  safety"  that  the  court  erred  in  overruling  its  motion  for 
a  directed  verdict.  We  do  not  think,  in  view  of  all  the  circumstances, 
that  the  court  erred  in  overruling  the  motion.  It  seems  though  the  Legis- 
lature has  conferred  upon  the  courts  power  to  pass  on  the  question  as  to 
whether  a  verdict  sufficiently  responds  in  damages  or  whether  it  is  ex- 
cessive, this  power,  of  course,  to  be  exercised  upon  a  review  of  the  facts 
as  shown  by  the  evidence  in  each  case. 

Section  3642,  Rev.  St.  1913,  being  the  first  section  of  part  1  of  the 
Employers*  Liability  Act,  provides: 

"When  personal  injury  is  caused  to  an  employe  by  accident  arising 
out  of  and  in  the  course  of  his  employment,  of  which  the  actual  or  law- 
ful imputed  negligence  of  the  employer  is  the  natural  and  proximate 
cause,  he  shall  receive  compensation  therefor  from  his  employer,  provided 
the  employe  was  himself  not  willfully  negligent  at  the  time  of  receiving 
such  injury,  and  the  question  of  whether  the  employe  was  willfully  neg- 
ligent shall  be  one  of  fact  to  be  submitted  to  the  jury,  subject  to  the 
usual  powers  of  the  court  over  verdicts  rendered  contrary  to  the  evi- 
dence, or  to  law." 

A  number  of  other  assignments  of  error  have  been  made  which  we 
have  examined,  but  none  of  the  alleged  errors  complained  of  seem  to 
have  been  prejudicial  to  the  rights  of  the  defendant. 

We  think  that  in  view  of  the  evidence  the  verdict  is  excessive.  We 
therefore  conclude  that,  under  the  express  provisions  of  the  act  rela- 
tive to  the  powers  of  the  court  over  verdicts,  if  plaintiff  files  a  remittitur 
of  $2,500  with  the  clerk  of  this  court  within  20  days,  the  judgment  will 
be  affirmed  for  $7,500,  with  interest  at  7  per  cent,  per  annum  from  the 
date  of  the  judgment  and  for  cost.  Failing  in  this,  a  new  trial  will  be 
granted. 

Affirmed  on  condition. 

Flansburg,  J.,  not  sitting. 
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HUGH  MURPHY  CONST.  CO.  v.  SERCK.  (No.  21380.) 

(Supreme  Court  of  Nebraska.     April  17,  1920.) 

177  Northwestern  Reporter  747. 

(Syllabus  by  the  Court.) 
1.  MASTER  AND  SERVANT—EMPLOYEE  INJURED  BY  NEGLI- 
GENCE OF    THIRD    PERSON    IN    COURSE    OF    EMPLOY- 
MENT ENTITLED  TO  COMPENSATION. 

An  injured  employee  under  article  8,  pt  2,  of  the  Workmen's  Com- 
pensation Act,  is  entitled  to  compensation  from  his  employer  for  an  ac- 
cident arising  out  of  and  in  the  course  of  his  employment,  even  though 
the  injury  occurs  by  the  negligence  of  a  third  party.  In  such  a  case,  under 
section  3659,  Rev.  St.  1913,  the  employer  is  subrogated  to  the  rights  of 
the  employee  against  such  third  person.  If  the  employee  settles  with 
the  wrongdoer,  the  employer  is  entitled  to  have  the  amount  received  ap- 
plied pro  tanto  in  payment  of  the  compensation  awarded  by  the  Com- 
pensation  Commissioner. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

Z  MASTER  AND  SERVANT  —  NEGLIGENT  THIRD  PERSON'S 

SETTLEMENT  WITH   INJURED     EMPLOYEE     DOES     NOT 

PRECLUDE  EMPLOYER'S  RECOVEY  OVER. 

A  negligent  third  party  cannot,  without  the  consent  or  concurrence 
of  the  employer,  by  settlement  with  an  injured  employee,  affect  or  preclude 
the  right  of  recovery  by  the  employer  for  damages  sustained  by  the  in- 
jured workman  to  the  extent  of  ihe  compensation  awarded. 

(For  other  cases,  see  Master  and  Servant,  I>ec  Dig.  §  389.) 

Appeal  from  District  Court,  Douglas  County;  Sears,  Judge. 

Proceeding  by  the  Hugh  Murphy  Construction  Company,  employer, 
in  the  nature  of  an  appeal  from  the  decision  of  the  district  court  and 
Compensation  Commissioner,  awarding  compensation  under  the  Workmen's 
Compesation  Act  to  Henry  Serck,  employee.     Modified  and  affirmed. 

W.  H.  Herdman,  of  Omaha,  for  appellant. 

J.  C.  Kinsler  and  A.  W.  Elsasser,  both  of  Omaha,  for  appellee. 

Letton,  J.  This  is  a  proceeding  in  the  nature  of  an  appeal  from  the 
decision  of  the  district  court  and  Compensation  Commission  from  an 
award  made  against  the  appellant  in  a  proceeding  under  the  Workmen's 
Compensation  Act  (Rev.  St.  1913,  §§  3642-3696).  There  is  no  bill  of 
exceptions,  and  the  only  question  is  whether  the  proper  judgment  was 
rendered  under  the  findings  of  fact.     The  court  found: 

"That  for  some  time  prior  to  the  11th  day  of  September,  1918,  the 
said  Henry  Serck  was  in  the  employ  of  said  Hugh  Murphy  Construction 
Company,  and  was  earning  more  than  $18  a  week;  that  both  plaintiff  and 
defendant  were  operating  and  working  under  and  governed  by  the  pro- 
visions of  the  Workmen's  Compensation  Law  of  the  state  of  Nebraska; 
that  on  said  Uth  day  of  September,  1918,  while  the  said  Henry  Serck  was 
driving  a  truck  for  the  said  Hugh  Murphy  Construction  Company  along 
and  upon  one  of  the  business  streets  of  the  city  of  Omaha,  Neb.,  the 
Omaha  &  Council  Bluffs  Street  Railway  Company  negligently  drove  one 
of  its  cars  against  said  truck,  and  negligently  caused  the  said  Henry 
Serck  to  be  thrown  from  said  truck  and  severely  injured;  the  said  in- 
jury consisted   in   seriously  bruising  or  breaking  his  left  leg  at  or  near 
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the  ankle,  and  that  said  injury  was  one  arising  out  of  and  in  the  course 
of  the  employment  of  said  Henry  Serck  by  the  said  Hugh  Murphy  Com- 
pany, and  resulted  in  the  said  Henry  Serck  being  wholly  disabled  for- 
a  period  of  20  weeks;  that  the  said  Henry  Serck  is  entitled  to  recover 
compensation  from  his  employer,  the  said  Hugh  Murphy  Construction 
Company,  for  a  period  of  20  weeks  at  the  rate  of  $12  per  week. 

'The  court  further  finds  that,  by  executing  to  said  Omaha  &  Coun- 
cil -Bluffs  Street  Railway  Company  the  release  pleaded  by  the  above-named 
plaintiff  and  appellant,  Hugh  Murphy  Construction  Company,  the  defend- 
ant and  appellee,  Henry  Serck  did  no-t  in  any  manner  give  up,  release, 
or  relinquish  his  right  to  compensation,  but  that  he  only  gave  up,  re- 
leased, or  relinquished  such  right  as  he  or  his  employer  for  him  might 
have  had  to  recover  something  by  way  of  damages  from  said  street  rail- 
way company  over  and  above  any  amount  for  which  the  employer,  the 
above-named  plaintiff  and  appellant,  Hugh  Murphy  Construction  Com- 
pany, should  be  liable  for  or  pay  to  its  employe,  the  above-named  de- 
fendant and  appellee.  Henry  Serck,  as  compensation  for  his  said  injuries 
in  accordance  with  the  terms  and  provisions  of  said  Workmen's  Com- 
pensation  Law." 

It  was  adjudged  that  Serck  recover  compensation  at  the  rate  of  $12 
per  week  for  20  weeks,  or  $240. 

[1,  2]  Section  3651,  Rev.  St.  1913,  provides  with  respect  to  parties 
who  have  accepted  the  provisions  of  part  2  of  the  act: 

"Compensation  shall  be  made  for  personal  injuries  to  or  for  the  death 
of  such  employe  by  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment, without  regard  to  the  negligence  of  the  employer." 

For  every  such  injury  it  is  mandatory  that  compensation  be  made,  but, 
where  a  third  person  has  caused  the  injury,  section  3659  provides: 

**Thc  employer  shall  be  subrogated  to  the  right  of  the  employe  or  to 
the  dependents  against  such  third  person,  and  the  recovery  by  such  em- 
ployer shall  not  be  limited  to  the  amount  payable  as  compensation  to  such 
employe  or  dependents,  but  such  employer  may  recover  any  amount  which 
such  employe  or  his  dependents  would  have  been  entitled  to  recover. 
Any  recovery  by  the  employer  against  such  third  person,  in  excess  of  the 
compensation  paid  by  the  employer  after  deducting  the  expenses  of  mak- 
ing such  recovery,  shall  be  paid  forthwith  to  the  employe  or  to  the  de- 
pendents, and  shall  be  treated  as  an  advance  payment  by  the  employer,  on 
account  of  any  future  installments  of  compensation." 

When  the  accident  happened  the  employer  became  liable  to  the  em- 
ploye for  compensation  to  be  paid  according  to  the  provisions  of  the 
stitute.  The  employer  also  was  subrogated  to  the  right  to  recover  from 
»he  negligent  third  part>'  the  full  amount  of  damages  suffered  by  the 
injured  workman.  The  amount  which  the  employe  was  entitled  to  re- 
ceive from  the  employer  was  in  a  large  degree  fixed  by  statute,  but  the 
amount  which  the  employer  might  in  turn  recover  from  the  wrongdoer 
is  to  be  determined  either  by  settlement  satisfactory  to  the  three  parties 
concerned,  or  by  the  ordinary  process  of  litigation  in  an  action  for  dam- 
ages. The  wrongdoer  must  take  notice  of  the  rights  of  all,  and  cannot 
by  a  settlement  with  the  injured  party  increase  the  burden  of  the  inno- 
cent employer.  The  parties  concerned  are  equ'^l  in  the  eye  of  the  law, 
and  the  courts  will  not  suffer  one  to  profit  at  the  expense  of  either  of  the 
others.  To  allow  the  workman  to  settle  with  the  street  railway  company 
for  an  unfair  or  an  inadequate  sum  would  compel  the  employer  to  be 
mulcted  to  an  additional  extent:  therefore,  when  the  street  railway  com- 
pany settled  with  the  injured  workman,  it  took  the  risk  of  haying  to  pay 
additional  damages  to  the  employer  if  the  settlement  was  not  fair,  ade- 
quate, and  satisfactory.  If  such  settlement  was  satisfactory  to  it,  the 
employer  is  entitled  to  deduct  from  the  amount  of  compensation  the 
money  which  the  injured  workman  has  already  received  by  way  of  »et 


Digitized  by 


Google 


196         6  WORKMEN'S  COMPENSATION   L.  J.     (N.Y.)        [Aug, 

tlement.  If,  however,  the  settlement  was  inadequate  or  obtained  by  fraud 
or  mistake,  and  the  employer  is  compelled  to  pay  a  greater  sum  by  way 
of  compensation,  the  employer  still  has  his  remedy  by  proceeding  against 
the  street  railway  company  for  any  damages  suffered  by  the  workman 
in  excess  of  the  amount  paid  by  way  of  settlement.  There  is  no  pro- 
vision in  the  Nebraska  statute,  as  in  those  of  some  states,  requiring  the 
injured  employe  to  elect  between  claiming  compensation  under  the  statute 
and  an  action  for  damages  against  the  negligent  third  party.  The  fol- 
lowing cases  support  our  conclusions:  Woodward  v.  Conklin  &  Son, 
171  App.  Div.  736,  157  N.  Y.  Supp.  948;  McGarvey  v.  Independent  Oil  & 
Grease  Co.,  156  Wis.  580,  146  N.  W,  895;  Lester  v.  Otis  Elevator  Co., 
90  Misc.  Rep.  649,  153  N.  Y.  Supp.  1058. 

The  judgment  of  the  district  court  is  therefore  modified  to  the  ex- 
tent that  the  $75  received  from  the  street  railway  company  shall  be  con- 
sidered to  have  been  applied  in  payment  of  the  first  installments  of  com- 
pensation until  exhausted,  and  that  the  remaining  installments  shall  be 
paid  at  the  rate  of  $12  per  week  until  the  full  sum  of  $240  has  been  paid. 

Modified  and  affirmed. 

Rose,  J.,  not  sitting. 


#•♦ 


SIMPSON  V.  ATLANTIC  COAST   SHIPPING  CO..  Inc. 

(New  York  Supreme  Court,       Appellate   Division,       First  Department. 

May    14,    1920.) 

182  New  York  Supplement  331. 

5.  MASTER  AND  SERVANT  —  DEFENSE  OF  REMEDY  UNDER 
COMPENSATION    LAW    HELD    NOT    AVAILABLE    TO    EM- 
PLOYER DOING  BUSINESS  IN  FOREIGN  STATE. 
Employer  of  a  longshorman  being  a  foreign  corporation,  and  having 
been  doing  business  in  a  foreign  state,  where  accident  to  the  longshorman 
happened,  in  absence  of  anything  to  show  the  longshoreman  has  any  remedy 
under  any  Workmen's  Compensation  Law  of  any  state,  no  such  defense 
is  available  to  the  employer,  when  sued  for  injuries. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  369.) 
Clarke,  P.  J.,  and  Page,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  County. 

Action  by  George  Simpson  against  the  Atlantic  Coast  Shipping 
Companny,  Incorporated.  From  a  judgment  on  a  verdict  for  plaintiff, 
and  from  an  order  denying  its  motion  for  new  trial  (176  N.  Y.  Supp.  731), 
defendant  appeals.     Judgment  and  order  affirmed. 

Argued  before  Clarke,  P.  J.,  and  Laughlin,  Smith,  Page,  and  Merrell, 
>JJ- 

Amos  H.  Stepliens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  for  counsel),  for  appellant. 

David  M.  Fink,  of  New  York  City  (Moses  Feltenstein.  of  New  York 
City,  of  counsel,  and  Jacqin  Frank,  of  New  York  (3ity,  on  the  brief), 
for  respondent. 

Smith,  J.  The  plaintiff  is  a  longshoreman.  The  defendant  was  load- 
ing and   unloading  vessels  at   Norfolk,   Va.,  and  employed   the   plaintiff 
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upon  this  work.  In  the  course  of  the  business  a  derrick  waa  used,  which 
was  furnished  by  the  shipowner.  When  the  defendant's  men  were  getting 
ready  to  load  the  ship,  it  was  found  that  the  boom  upon  the  derrick  was 
required  to  be  moved.  The  boom  upon  the  derrick  was  a.  heavy  one. 
This  boom  is  held  in  place  by  what  is  called  a  topping  lift,  which,  in  this 
case,  consisted  of  a  wire  cable  fastened  to  the  end  of  the  boom,  and  going 
from  there  to  a  pulley  at  the  top  of  the  mast,  and  from  thence  down 
along  the  side  of  the  mast  to  the  deck  of  the  ship.  This  was  fastened 
at  the  bottom  of  the  mast  by  being  wound  around  some  cleats  and  then 
wound  around  the  mast  itself.  The  exact  nature  of  the  fastening  at  the 
bottom  of  the  mast  is  not  material  to  the  question  raised  here.  In  order 
to  lower  the  boom  it  was  necessary  to  loosen  the  hold  at  the  bottom  of 
the  mast,  so  as  to  give  more  length  to  the  topping  lift.  In  order  that  the 
weight  of  the  boom  should  not  be  so  great  that  the  workmen  who  were 
raising  and  lowering  the  boom  would  lose  control,  it  was  customary  to 
fasten  the  topping  lift  to  the  deck  of  the  ship  by  means  of  a  backing 
strap,  or  stopper,  as  it  was  called.  This,  it  seems,  was  in  general  used 
for  this  purpose,  and  apparently  was  necessary  for  the  safe  handling  of 
the  derrick.  This  backing  strap  was  supposed  to  be  a  part  of  the  equip- 
ment of  the  derrick  itself,  which  is  ordinarily  furnished  by  the  ship- 
owner who  owned  the  derrick.  The  defendant  did  not  furnish  the  der- 
rick, and  was  not  expected  in  the  first  instance  to  furnish  the  backing 
strap.  When  it  became  necessary  to  lower  this  boom,  the  hatch  boss 
who  was  immediately  over  the  plaintiff  started  to  look  for  a  backing 
strap.  He  went  around  the  ship  and  was  unable  to  find  one.  He  swears 
that  he  came  back  to  the  derrick  and  found  that  the  next  man  in  charge 
had  started  to  lower  the  boom  without  the  safety  appliance  of  the  back- 
ing strap,  and  that  he  joined  in  and  helped,  and  that  the  plaintiff  was  one 
of  the  helpers.  The  boom,  however,  was  too  heavy  for  them  to  handle, 
and  got  away  from  them,  and  the  topping  lift,  which  was  a  steel  cable, 
flow  up  aid  injured  the  plaintiff. 

The  claim  of  the  plaintiff  is  that  this  defendant,  as  his  employer,  was 
bound  to  furnish  him  both  a  safe  place  to  work  and  safe  appliances  with 
which  his  work  could  be  done,  and  for  the  injury  occasioned  by  the  fail- 
ure so  to  supply  the  plaintiff  with  safe  appli  nces  this  judgment  was 
properly   rendered. 

The  contention  of  the  defendant  is:  First,  that  the  defendant  was 
not  bound  to  furnish  a  backing  strap,  but  that  that  was  an  appliance 
which  should  have  been  attached  to  the  derrick  and  which  the  boat- 
owner  was  to  furnish:  second,  that  the  workmen  had  at  hand  other 
straps  which  could  be  used  therefor,  and  the  failure  of  the  hatch  boss 
to  use  those  other  straps  was  the  negligence  of  a  coemploye;  third,  that 
the  plaintiff's  only  remedy  was  under  the  Compensation  L-^w  of  this  state; 
and,  fourth,  that  the  plaintiff's  recovery  was  to  be  governed  by  the  rules 
of  maritime  law,  in  which  the  measure  of  damage  is  claimed  to  have 
been  different  from  that  adopted  by  the  court. 

[1,  2]  As  to  the  first  contention.  I  think  the  shipowner  was  primarily 
bound  to  furnish  this  backing  strap,  and  the  defendant  had  the  right  to 
rely  upon  the  fact  that  that  backing  strap  would  be  furnished  for  its  use 
by  the  shipowner.  This,  however,  does  not  relieve  the  defendant  from 
its  liability  to  the  plaintiff  to  furnish  him  safe  appliances  with  which  he 
may  do  the  work  which  he  is  employed  to  do.  When  it  was  discovered 
that  this  badcing  strap  was  not  there,  the  defendant  could  not  put  the 
plaintiff  to  work  without  appropriate  appliances,  merely  because  the  ship- 
owner had  failed  in  its  duty  to  furnish  this  backing  strap.  The  defendant 
was  bound  to  furnish  some  safety  device  which  would  protect  the  plain- 
tiff in  case  the  boom  was  too  heavy  for  the  men  themselves  to  handle. 
The  hatch  boss  did  in  fact  look  around  for  a  backing  strap.  At  one  of 
the  other  hatches  upon  the  boat  a  block  and  tackle  were  u.sed  as  a  safety 
device,  but  no  backing  strap  was  found  and  no  other  safety  device  was 
used.    The  plaintiff  swears  that  the  hatch  boss  himself  directed  him  to 
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take  hold  of  this  topping  lift  for  the  purpose  of  changing  the  boom 
without  this  safety  device.  The  duty  to  furnish  safe  appliances  is  the 
duty  of  the  master,  and  is  one  that  cannot  be  delegated.  Whether  the 
plaintiff  was  directed  by  the  hatch  boss  himself,  or  by  the  man  in  charge 
when  the  hatch  boss  was  absent,  the  negligence  of  the  man  in  authority 
at  the  time  in  directing  him  to  assist  in  lowering  this  boom  without  the 
safety  devise  was  the  negligence  of  the  employer.  If  it  were  the  em- 
ployer's duty  to  furnish  safe  appliances,  it  was  his  negligence  in  putting 
the  men  to  work  without  those  safe  appliances. 

[3,  4]  Second.  It  is  true  that  the  defendant  had  at  the  dock  some 
gearing  which  was  used  to  fasten  the  load  upon  the  basket  at  the  end 
of  the  boom,  so  that  it  could  be  taken  over  from  the  dock  to  the  boat. 
Some  of  this  gearing  consisted  of  chains.  It  is  argued  upon  this  appeal 
that,  as  these  chains  were  furnished,  the  negligence  of  the  hatch  boss  in 
not  procuring  them  and  using  them  was  the  negligence  of  a  fellow  servant, 
and  not  the  negligence  of  the  master.  The  difficulty  with  this  contention 
is,  first,  that  this  contention  was  not  made  at  the  Trial  Term,  and  no 
such  defense  was  there  urged.  In  the  second  place,  there  is  no  proof  that 
any  chains  were  a  part  of  this  gearing  which  were  furnished  by  the  mas- 
ter were  capable  of  use  as  a  backing  strap.  It  might  further  be  added, 
that  they  were  furnished  for  a  particular  purpose,  that  of  fastening  the 
load  upon  the  basket,  which  was  swung  around  from  the  dock  to  the 
boat.  They  were  not  furnished  for  use  as  a  backing  strap,  but  furnished 
for  another  purpose.  The  defendant  cannot  excuse  itself  for  its  negli- 
gence by  claiming  that  its  foreman  should  have  used  them  for  some  other 
purpose  than  that  for  which  they  were  in  fact  furnished. 

[5]  Third.  It  was  not  contended  at  the  trial  that  the  plaintiff  had 
any  remedy  under  the  Compensation  Law.  This  question  was  first  raised 
after  the  verdict  of  the  jury.  It  was  not  raised  in  the  defendant's  plead- 
ing. Moreover,  the  evidence  does  not  show  that  this  contract  was  made 
in  New  York,  although  the  parties  went  from  New  York  to  Norfolk  to- 
gether. The  defendant  is  a  foreign  corporation,  doing  business  in  a  for- 
eign state,  where  the  accident  happrned.  and  there  is  nothing  to  show 
that  the  plaintiff  has  any  remedy  whatever  under  any  Compensation  Law 
of  any  state.  No  such  defense,  therefore,  is  available  to  the  defendant 
in  this  case. 

Fourth..  The  defendant  claims  that  this  accident,  happening  upon 
the  boat,  in  navigable  waters,  although  at  the  dock,  is  to  be  governed  by 
the  maritime  law,  and  that  the  measure  of  damage  as  held  by  the  United 
States  courts  under  that  law  is  different  from  the  measure  of  damage  in 
a  common-law  action.  In  Scarff  v.  Metcalf.  107  N.  Y.  211,  13  N.  E. 
796,  1  Am.  St.  Rep.  807,  the  owner  of  a  vessel  was  held  liable  for  dam- 
ages sustained  by  reason  of  the  neglect  of  the  master  to'  furnish  and 
render  a  seaman  medical  attendance  and  care.  This  action  was  brought 
in  the  state  court  and  the  plaintiff  was  allowed  to  recover  full  indemnity 
for  the  injury  suffered.  The  injury  thus  suffered  in  loading  the  boat 
upon  navigable  waters  would  seem  to  present  a  case  for  the  jurisdiction 
of  the  United  States  courts  under  the  maritime  law,  as  has  been  held  in 
Atlantic  Transport  Co.  of  West  Virginia  v.  Imbrovek,  234  U.  S.  52,  34 
Sup.  Ct.  733.  58  L.  Ed.  1208.  51  L.  R.  A.  (N.  S.)  1157:  also  in  Southern 
Pacific  Co.  V.  Jensen,  244  U.  S.  205.  ^7  Sup.  Ct.  524.  61  L.  Ed.  1086, 
L.  R.  A.  1918C.  451,  Ann.  Cas.  1917E.900.  In  the  case  of  Chelentis  v. 
Luckenbach  S.  S.  Co.,  247  U.  S.  372,  38  Sup  Ct.  501.  62  L.  Ed.  1171,  the 
Supreme  Court  has  held  that  by  the  general  maritime  law,  the  vessel  owner 
is  liable  only  for  the  maintenance,  cure,  and  wages  of  a  seaman  injured 
in  the  service  of  his  ship,  by  the  negligence  of  a  member  of  the  crew, 
and  it  was  there  held  that  the  rules  of  the  maritime  law  governed  both 
the  right  of  action  and  the  measure  of  damage.  The  maritime  law  (sec- 
tion 9  of  the  Judiciary  Act  of  1789  fLT.  S.  Comp.  St.  5  9911)  gives  orig- 
inal cognizance  of  all  civil  causes  of  admiralty  and  maritime  iuri<;dic- 
tion  exclusively  to  the  District  Courts  of  the   United   States,   saving  to 
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suitors,  in  all  cases,  the  right  of  a  common-law  remedy  where  the  com- 
mon law  is  competent  lo  give  it.  It  was  further  held  in  that  cas^  that 
this  act  gave  only  the  right  to  the  common-law  remedy  and  that  the  right 
of  recovery  should  be  determined  upon  the  principles  of  the  maritime  law. 
In  35  Cyc.  1200,  it  is  stated  that  under  the  maritime  law  a  seaman  >yho 
receives  an  injury  while  in  the  service  of  the  ship  is  entitled  to  medical 
care,  nursing,  and  attendance,  and  to  a  cure,  so  far  as  cure  is  possible,  at 
the  expense  of  the  ship,  and  this  is  true  even  though  the  cause  of  the 
injury  can  be  attributed  to  the  fault  of  no  one,  and  the  negligence  of 
the  seaman  himself  will  not  defeat  the  right.  At  page  1244  it  is  also 
stated : 

"The  liability  of  a  vessel  or  her  owner  to  a  crew  does  not  ordinarily 
include  any  compensation  or  allowance  for  the  resulting  effects  of  an 
injury  received  while  in  her  service,  no  fault  tending  to  produce  the  in- 
jury being  shown  in  the  vessel,  her  appliances,  equipment,  or  officers,  but 
is  limited  to  the  expenses  of  the  care,  attendance,  and  cure  of  the  sea- 
men. The  vessel  and  her  owner  are,  however,  both  by  English  and  Ameri- 
can law,  liable  to  an  indemnity  for  injuries  received  by  seamen  in  con- 
sequence of  the  unseaworthiness  of  the  ship,  or  a  failure  to  supply  and 
keep  in  order  the  proper  appliances  appurtenant  to  the  ship." 

[6]  To  this  statement  numerous  cases  are  cited  in  the  notes,  includ- 
ing the  case  of  Scarff  v.  Metcalf,  107  N.  Y.  211,  13  N.  E.  796,  1  Am.  St. 
Rep.  807.  It  would  seem,  therefore,  if  this  action  were  brought  against 
the  owner  of  the  vessel,  and  negligence  on  the  part  of  such  owner  was 
shown  in  failing  to  supply  the  proper  appliances,  that  the  plaintiff  would 
he  entitled  to  "indemnity"  for  "resulting  effects,"  and  would  not  he  lim- 
ited to  the  costs  of  medical  treatment  and  cure.  It  follows,  where  a 
longshoreman  is  employed  by  an  independent  contractor  in  the  loading 
of  a  ship  by  reason  of  the  failure  of  that  contractor  to  provide  proper 
appliances,  that  he  would  be  entitled  to  recover  indemnity  for  resulting 
effects  of  his  injury,  even  under  the  rule  of  maritime  law,  if  that  be 
held  to  govern  the  rule  of  damages  in  this  case. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 

Laughlin  and  Merrcll,  JJ.,  concur. 

Clarke,  P.  J.,  and  Page,  J.,  dissent. 


-♦♦♦- 


CHRISTIAN  V.  STATE  CONSERVATION  COMMISSION  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

May  5,   1920.) 

182  New  York  Supplement  347. 

MASTER  AND  SERVANTS-DEATH  KROM  PNEUMONIA  FROM 
WORKING  IN  WATER  HELD  "ACCIDENTAL  INJURY" 
WITHIN  COMPENSATION  ACT. 

Death  of  game  protector,  employed  by  conservation  commission  of  the 
s^ate  of  New  York,  while  fixing  a  state  boat  for  winter  quarters,  with  his 
arm  and  shoulder  in  the  water  to  remove  a  plug,  so  that  he  contracted 
lobar  pneumonia,  which,  together  with  heart  toxemia  caused  his  death, 
held  an  "accidental  injury,"  within  the  Workmen's  Compensation  Act; 
"accident  meaning  an  undesigned  and  unforseen  occurrence  of  an  afflictive 
Vol.  VI— Comp.  14. 
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or  unfortunate  character,  and  "injure"  meaning  to  harm,  or  to  inflict 

damage  or  detriment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

(For  other  definitions*  see  Words  and   Phrases,  First  and  Second 

Series,    Accident;    Injury.) 

Henry  T.  Kellogg  and  Woodward,  JJ.,  dissenting. 

In  the  matter  of  the  claim  of  Elizabeth  Christian,  dependent  wife  of 
James  B.  Christian,  deceased,  for  compensation  under  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c  67),  against  the  State  Conservation 
Commission,  the  employer,  and  the  State  Insurance  Fund,  insurance  carrier. 
On  certified  question  as  to  whether  the  death  of  the  employee  was  due 
to  accidental  injuries  arising  out  of  and  in  course  of  his  employment  as  a 
game  protector  of  the  State  Conservation  Commission.  Question  answered 
in  the  affirmative. 

Argued  before  John  M.  Kellogg.  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,JJ. 

Charles  D.  Newton,  Atty  Gen.  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

William  M.  Nicoll,  Jr.,  of  Schenectady,  for  employer  and  insurance 
carrier. 

John  M.  Kellogg,  P.  J.  The  question  is  certitied  upon  the  follow- 
ing findings  of  fact :  While  said  James  B.  Christian  was  engaged  in  the 
regular  course  of  his  employment,  while  fixing,  state  boat  George  D. 
Pratt  for  winter  quarters,  and  while  trying  to  remove  a  plug  from  the 
bottom  of  the  said  boat,  in  order  to  let  water  out  of  the  boat,  the  said 
James  B.  Christian  was  compelled  to  work  with  his  arm  and  shoulder 
in  the  water  in  removing  the  said  plug,  as  a  result  of  which  he  contracted 
lobar  pneumonia,  which,  together  with  heart  toxemia,  caused  his  death 
on  December  10,  1918. 

**The  word  'accident'  is  susceptible  of  and  has  received  many  defini- 
tions, varying  with  the  connection  in  which  it  is  used.  *  *  *  As  used 
in  an  indemnity  policy,  such  as  this,  we  are  of  the  opinion  that  the  word 
'accident'  means  an  undesigned  and  unforeseen  occurrence  of  an  afflictive 
or  unfortunate  character,  resulting  in  bodily  injury  to  a  person  other  than 
the  insured."  Melcher  v.  Ocean  Accident  &  Guarantee  Corp.,  226  N.  Y. 
51,  56,  123  N.  E.  81,  82:  Lewis  v.  Ocean  Ace.  &  G.  Corp..  224  N.  Y.  18, 
20,  21,  120  N.  E.  56;  Matter  of  Rist  v.  Larkin  &  Sangster,  171  App.  Div. 
71.  156  N.  Y.  Supp.  875. 

To  ^'injure"  means  to  harm,  to  inflict  damage  or  detriment  upon ; 
to  impair  or  deteriorate  in  any  way:  to  subject  to  any  deleterious  or 
noxious  action  or  influence,  hurt,  harm :  a  word  of  very  wide  applica- 
tion, as  to  injure  property  by  misuse  or  neglect  or  injure  the  health  by 
overwork  or  dissipation.  To  injure  another's  reputation  by  slander;  to 
injure  the  cause  of  morality  by  bad  example.     Standard  Dictionary. 

The  meaning  of  the  words  "accidental  injury,"  used  in  a  statute  which 
is  to  be  liberally  construed  towards  an  unfortunate  employe,  would  seem 
to  follow  from  these  authorities  and  bring  this  case  within  the  act.  That 
the  employe  met  his  death  from  the  work  he  was  doing  in  the  course  of 
his  employment  is  beyond  question. 

Compensation  has  been  awarded  in  the  following  cases  as  accidental 
injuries: 

Anthrax:  Brintone,  Limited,  v.  Turney  fl90S],  A.  C.  230,  7  W.  C. 
C.   1    (Bradbury's  Workmen's  Compensation   Law   [3d   Ed.]   394).     This 


Digitized  by 


Google 


W20.]  CHRISTIAN   v.  STATE  CONS.  COM'N    (N.Y.)  201 

case  was  cited  in  Lewis  v.  Ocean  Ace.  &  G.  Corp.,  224  N.  Y.  18,  21,  120 
N.  E.  56.  See,  also,  Hiers  v.  Hull  &  Co.,  178  App.  Div.  350,  164  X.  Y. 
Supp.  767. 

Glanders:  Hood  &  Sons  v.  Maryland  Casualty  Co.,  206  Mass.  223, 
92  N.  E.  329,  30  L.  R.  A.  (N.  S.)   1192,  138  Am.  St.  Rep.  379. 

Sunstrokes  and  heat  strokes:  Hernon  v.  Holchan,  182  App.  Div.  126, 
169  N.  Y.  Supp.  705;  Campbell  v.  Clausen-Flanagan  Brewery,  183  App. 
Div.  499,  171  N.  Y.  Supp.  522;  Ismay,  Imrie  &  Co.  v.  Williamson,  99 
L.  T.  595,  1  B.  W.  C.  C.  232.  See  .Bradbury's  Workmen's  Compensation 
Law  (3d  Ed.)  p.  444. 

Frost  bite:'  Phonville  v.  N.  Y.  &  Cuba  Steamship  Co.,  187  App.  Div. 
912,  173  N.  Y.  Supp.  919;  Id.,  226  N.  Y.  622,  123  N.  E.  258. 

Inhalation  of  poisoning  fumes:  O'Dell  v.  Adirondack  El.  Power  Co., 
181  App.  Div.  910,  167  N.  Y.  Supp.  1116;  Id.,  223  N.  Y.  686,  119  N.  E.  1063. 

Standing  in  an  unnatural  position  with  consequent  lameness :  Karlin 
v.  Kamber  &  Co.,  18  S.  D.  R.  561 ;  Id.,  188  App.  Div.  941,  175  N.  Y. 
Supp.  907. 

I  conclude  that  the  death  resulted  from  an  accidental  injury,  and 
favor  an  affirmative  answer. 

Question  certified  answered  in  the  affirmative. 

Cochrane  and  Kiley,  JJ.,  concur. 

Henry  T.  Kellogg,  J.  (dissenting).  The  State  Industrial  Commis- 
sion has  certified  to  this  court  the  question  whether  or  not  the  death  of 
one  James  B.  Christian  was  due  to  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment.  Christian  was  engaged  on  December 
3,  J918,  in  making  ready  for  winter  quarters  a  motorboat  of  his  em- 
ployer, which  was  in  a  boathouse  located  at  the  edge  of  the  Hudson 
river  in  Albany.  The  boat  had  been  lifted  from  the  water  and  was 
resting  upon  jacks  about  one  foot  above  it.  In  order  to  drain  the  boat, 
it  became  necessary  to  remove  a  plug  from  its  underside.  Christian  lay 
down  upon  a  platform  at  the  edge  of  the  water,  and,  with  a  bolt  and 
hammer  in  his  hands,  reached  out  his  arms  underneath  the  boat  and  for 
a  half  hour  thereafter  was  engaged  in  pounding  at  the  plug.  He  was 
upon  his  right  side,  and  in  order  to  operate  his  hammer  he  found  it 
necessary  frequently  to  immerse  his  right  arm  and  shoulder  in  the  water 
below  the  boat.  The  water  was  almost  at  the  freezing  point.  As  the 
result  of  his  work  in  water.  Christian  was  seized  with  a  cold,  from 
which  lobar  pneumonia  developed,  causing  his  death  on  the  10th  of  De- 
cember following.  The  question  certified,  therefore,  propounds  the  doubt- 
ful problem  whether  or  not  a  cold,  naturally  resulting  in  pneumonia  and 
death,  contracted  by  partial  immersion  in  cold  water,  voluntarily  under- 
taken and  endured,  is  an  accidental  injury  within  the  meaning  of  the 
Workmen's  Compensation  Law. 

It  is  for  a  disability  or  death  resulting  from  injury,  not  from  acci- 
dent, that  compensation  by  the  express  terms  of  the  statute  is  made  pay- 
able. Section  10,  Workmen's  Compensation  Law.  In  common  speech 
*Snjury"  signifies  bodily  hurt  suddenly  inflicted.  It  never  denotes  an 
internal  ailment  which  gradually  developed.  In  other  words,  it  is  an 
mfliction,  not  an  a/fliction.  If  one  should  say  that  he  suffered  from  an 
injury,  no  one  would  entertain  the  thought  that  he  might  be  afflicted  with 
a  malady,  even  with  a  malady  to  which  accidental  exposure  might  have 
given  rise.  Therefore,  were  the  case  one  of  first  impression,  my  view 
would  be  that  Christian,  though  he  contracted  a  cold  through  exposure, 
nevertheless  sustained  no  injury  from  which  his  death  resulted. 

In  the  light  of  a  decision  of  this  court,  however,  that  view  appears 
now  to  be  untenable.  Matter  of  Rist  v.  Larkin  &  Sangster,  171  App. 
Div.  71,  156  N.  Y.  Supp.  875.  In  that  case  the  claimant  became  tuber- 
cular because  of  a  cold  contracted  by  jumping  into  a  river  to  avoid  being 
struck  by  a   falling   timber.     It   was   there   said    "his   being  accidentally 
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thrown  10  feet  into  the  water  was  an  injury,"  and  a  recovery  was  ac- 
cordingly upheld.  That  case,  however,  leaves  open  the  question  whether 
the  injury  in  this  instance  was  accidental,  for  the  court  there  pointed  out; 

'The  jumping  into  the  river  therefore  was  not  a  voluntary  act,  but 
was  a  result  of  the  accident,  which  put  the  claimant  in  such  peril  that  his 
getting  wet  must  be  considered  accidental,  rather  than  voluntary." 

In  this  case  the  deceased  voluntarily  and  by  intention  immersed  his 
shoulder  and  arm  in  cold  water,  and,  though  the  cold  which  he  contracted 
may  have  been  an  injury,  its  contraction  was  not  accidental,  so  that  his 
death  did  not  result  from  accidental  injury,  and  was  not  compensable 
Accordingly  the  question  certified  should  be  answered  in  the  negative. 

Woodward,  J.,  concurs. 


HUBBS  V.  ADDISON  ELECTRIC  LIGHT  &  POWER  CO.  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

May  14,  1920.) 

182  New  York  Supplement  152. 

MASTER  AND  SERVANT— AMENDMENT  TO  COMPENSATION 
LAW   AUTHORIZES   AWARD   TO   OFFICER   AND    MAJORITY 

STOCKHOLDER  OF  EMPLOYER. 

Under  Laws  1916,  c.  622,  §  9,  amending  Workmen's  Compensation 
Law  by  adding  subdivision  6  to  section  54.  which  authorizes  insurance 
carrier  to  issue  policies  including  employers  who  perform  labor,  if  their 
wage  value  is  reasonably  and  separately  stated  in  and  added  to  the  pay  roll 
on  which  the  premium  is  computed  the  general  manager  and  majority 
stockholder  of  a  corporation,  paid  a  reasonable  fixed  salary  as  manager 
by  the  corporation  and  performing  labor  in  its  plant,  can  recover  compen- 
sation from  the  insurance  carrier,  if  his  salary  was  expressly  incltided 
in  the  policy. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  361.) 

Appeal   from   Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Melvin  G. 
tlubbs,  employee,  opposed  by  the  Addison  Electric  Light  &  Power  Com- 
pany, employer,  and  the  Utilities  Mutual  Insurance  Company,  insur- 
ance carrier.  From  an  award  of  compensation  by  the  State  Industrial 
Commission,  the  insurance  carrier  appeals.    Affirmed. 

Argued  before  John  M.  Kellogg.  P.  J.,  and  Woodward,  Cochrane 
Henry  T.   Kellogg,  and   Kiley,  JJ. 

Edward  R.  Rayher,  of  New  York  City,  for  appellant. 

Charles  L.  Crane,  of  Addison,  for  respondent. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

KiLEV,  J.  The  Addison  Electric  Light  &  Power  Company  is  located 
at  Addison,  N.  Y>  It  manufactures  and  sells  electricity,  used  solely  for 
lighting,  public  and  private,  in  the  village  of  Addison,  N.  Y.  The  claim- 
ant was  the  general  manager,  secretary,  and  treasurer  of  that  company ; 
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as  general  manager  he  received  $100  a  month,  and  additional  salaries  for 
performing  the  duties  of  his  other  offices  in  the  company,  if  the  company 
made  profit  enough  out  of  the  business  to  pay  the  same.  He  owned  1,950 
shares  out  of  2,300  shares  of  the  stock,  approximately  85  per  cent.  Par 
value  of  stock  was  $10  a  share.  As  general  manager  he  did  labor  in  and 
about  the  plant — repairing  wires,  apparatus,  and  generally  was  depended 
upon  to  keep  the  plant  going  and  producing  the  product  in  which  it  dealt. 
On  December  1,  1918,  he  had  repaired  a  gas  producer  and  was  standing  on 
a  coal  hopper  about  three  feet  above  the  gas  producer,  reaching  up  to  put 
an  electric  light  bulb  in  the  socket,  when  he  received  a  shock  from  the 
electricity  and  fell  over  backwards;  he  struck  on  the  stem  of  the  safety 
valve  of  the  producer,  which  projected  about  three  inches;  it  pierced  the 
back  near  the  tenth  dorsal  vertebra,  fractured  the  spinous  process  of  the 
vertebra,  punctured  the  left  lung,  and  produced  complete  paralysis.  The 
corporation  paid  the  Utilities  Mutual  Insurance  Company,  the  carrier  and 
appellant  herein,  for  compensation  insurance  on  the  claimant  as  general 
manager  only. 

The  appellant  urges  that,  under  the  ruling  in  Bowne  v.  Bowne,  221 
X.  Y.  28,  116  N.  E.  364,  Howard  v.  Howard,  221  N.  Y.  605.  117  N.  E. 
1072.  Sharlow  v.  Sharlow  Bros.  Co.,  181  App.  Div.  963,  168  N  Y.  Supp. 
1130,  and  Kennedy  v.  Kennedy  Mfg.  Co.,  177  App.  Div.  56,  163  N.  Y.  Supp. 
944,  reversed  on  reargument  182  App.  Div  907,  168  N.  Y.  Supp.  1114,  the 
respondent  is  not  entitled  to  the  award.  The  decisions  on  all  subsequent 
appeals  were  based  upon  Bowne  v.  Bowne.  221  X.  Y.  28,  116  X.  E.  364. 
Chapter  622  of  the  Laws  of  1916  amended  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67)  by  adding  subdivision  6  to  section  54,  which 
reads  as  follows: 

"Any  insurance  carrier  may  issue  policies,  including  with  employes, 
employers  who  perform  labor  incidental  ta  their  occupations,  such  policies 
insuring  to  such  employers  the  same  compensations  provided  for  their  em- 
ployes, and  at  the  same  rates:  Provided,  however,  that  the  estimation  of 
their  wage  values,  respectively,  shall  be  reasonable  and  separately  stated 
in  and  added  to  the  valuation  of  their  pay  rolls  upon  which  their  premium 
is  computed.  The  employer  so  insured  shall  have  the  same  rights  and 
remedies  given  an  employe  by  this  chapter." 

This  amendment  to  the  law  took  effect  in  May,  1916;  it  is  in  effect  per- 
missive, and  contemplates  future  action;  it  is  not  retroTctive.  The  claim- 
ant in  .Bowne  v.  Bowne,  221  X.  Y.  28,  116  X.  E.  364,  met  with  his  accident 
March  6.  1916.  He  was  not  protected  by  the  provision  of  subdivision  6, 
section  54.  The  decision  in  the  Court  of  Appeals  was  rendered  in  May, 
1917.  Howard  v.  Howard,  221  X.  Y.  605,  117  X.  E.  1072,  was  decided  in 
July,  1917,  reversing  176  App.  Div.  940,  162  X.  Y.  Supp.  1124,  which  was 
argued  in  the  Appellate  Division  in  January,  1917.  We  cannot  find  in  the 
records  on  appeals  in  the  last-cited  cases  the  dates  of  the  accidents:  the 
amendment  is  not  referred  to  in  either  of  the  opinions  or  memorandums 
handed  down;  it  is  reasonable  to  conclude  that  the  accident  occurred  prior 
to  May,  1916.  The  accident  in  Kennedy  v.  Kennedy  Mfg.  &  Engineering 
Co.,  177  App.  Div.  56,  163  X.  Y.  Supp.  944,  must  have  occurred  before  May, 
1916,  as  the  award  appealed  from  in  that  case  was  made  May  25,  1916:  the 
award  was  affirmed,  on  a  reargument  (182  App.  Div.  907.  168  X.  Y.  Supp. 
1114)  the  award  was  reversed,  on  authority  of  Bowne  v.  Bowne  and  How- 
ard V.  Howard,  supra. 

Sharlow  v.  Sharlow  Bros.  Co.,  181  App.  Div.  963,  168  X.  Y.  Supp.  1130, 
was  decided  by  this  court  in  December,  1917 :  no  opinion  was  handed 
down,  and  date  of  accident  does  not  appear  in  the  report.  The  brief  of 
appellant  says  the  accident  occurred  March  29.  1917;  that  would  be  nine 
or  ten  months  after  the  amendment  to  section  54  took  effect.  The  decision 
in  this  case  was  based  upon  and  followed  Bowne  v.  Bowne,  supra,  where 
the  accident  occurred  before  May,  1916,  when  the  amendment  took  effect. 

It  should  appear,  however,  that  in  Sharlow  v.  Sharlow  Bros.,  supra, 
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the  salary  of  the  injured  employe,  who  was  a  stockholder  and  officer,  was 
included  by  the  employer  company  in  the  pay  roll,  and  the  premium  to 
be  paid  was  based  upon  that  pay  roll,  and  it  was  contended  by  the  Attor- 
ney General  that  that  fact  brought  the  case  within  subdivision  6  of  section 
54;  while  the  insurer  claimed  and  urged  that  the  intent  of  the  employer 
alone  was  not  controlling,  but  that  the  subdivision  contemplated  an  act  by 
the  insurer  as  well  as  the  insured — that  the  policy  should  show  a  joint  con- 
templation of  the  parties  to  the  contract  of  insurance,  embracing  the  em- 
ployer and  the  officer  therein.  It  was  therefore  considered  that  the  case 
did  not  come  within  the  subdivision,  and  was  controlled  by  Bowne  v. 
Bowne,  supra. 

If  this  amendment  means  anything,  it  covers  the  claimant  on  this  ap- 
peal, providing  the  commission  has  found  the  following  question  or  ques- 
tions of  fact  in  his  favor,  viz. :  That  the  estimation  of  his  wage  value  was 
reasonable,  and  separately  stated  in  and  added  to  the  valuation  of  the  pay 
roll  of  the  corporation  upon  which  the  whole  premium  was  computed.  The 
record  sustains  the  finding  of  the  commission  on  these  questions,  and, 
under  section  54,  subd.  6.  and  section  23.  of  the  Workmen's  Compensation 
Law,  the  award  should  be  affirmed.     All  concur. 


KOLPIEN  v.  O'DONNELL  LUMBER  CO.  et  al. 

(Supreme  Court  of   New  York,   Appellate   Divsion,  Third  Department. 

May  14,  1920.) 

182  New  York  Supplement.  155. 

MASTER  AND  SERVANT— AMENDMENT  TO  COMPENSATION 
LAW  AUTHORIZES  AWARD  TO  MANAGER  AND  MAJOR- 
ITY STOCKHOLDER. 

Under  the  amendment  by  Laws  1916,  c.  622,  §  9,  to  Workmen's  Com- 
pensation Law,  §  54,  which  added  to  that  section  subdivision  6,  author- 
izing insurance  carrier  to  issue  policy  covering  employers  who  perform 
labor,  a  general  manager  and  majority  stockholder  of  a  corporation,  re- 
ceiving a  fixed  salary  and  performing  labor,  can  recover  compensation, 
where  the  policy  issued  to  the  employer  covered  the  claimant,  and  the 
premium  paid  therefor  specifically  covered  his  proportion  of  the  insur- 
ance. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  by  Frank  L.  Kolpien  under  the  Workmen's  Compensa- 
tion Law,  opposed  by  the  O'Donnell  Lumber  Company,  employer,  and 
the  Lumber  Mutual  Casualty  Insurance  Company,  insurance  carrier. 
From  an  award  of  compensation  by  the  State  Industrial  Commission, 
the  employer  and  insurance  carrier  appeal.     Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.   Kellogg,   and   Kiley,  J  J. 

D.  Theodore  Kelly,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

J.  L.   Hulbert.  of  Dunkirk,   for  respondent 
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KiLEv,  J.  The  O'Donnell  Lumber  Company,  a  corporation,  runs  a 
planing  mill  at  Dunkirk,  N.  Y.  The  claimant  was  president  and  general 
manager,  receiving  a  salary  of  $2,500  a  year.  He  worked  in  the  lumber 
yard,  cut  glass,  set  glass,  and  operated  machinery,  including  planer,  jointer, 
and  circular  and  band  saws.  The  policy  of  insurance  issued  to  this  em- 
ployer covered  the  claimant,  and  the  premium  paid  therefor  specifically 
covered  his  proportion  of  the  insurance.  The  policy  was  in  effect  on  De- 
cember 6,  1918,  the  day  when  claimant  was  injured.  While  operating  the 
planer,  a  piece  of  board,  wedged  in  gig  saw,  flew,  and  hit  his'  left  hand, 
crippling  same. 

The  employer  and  insurance  carrier  contend  that  he  is  not  entitled  to 
compensation,  because  he  was  president  as  well  as  general  manager,  and 
that  he  owned  a  majority  of  the  stock;  that  Bowne  v.  Bowne,  221  N.  Y. 
28,  116  N.  E.  364.  and  Kennedy  v.  Kennedy  Mfg.  &  Engineering  Co.,  177 
App.  Div.  56,  163  N.  Y.  Supp.  944.  reargued  in  182  App.  Div.  907.  168  N. 
Y.  Supp.  1114,  settles  the  law  against  the  chimant.  We  have  written  in 
Hubbs  v.  Addison  Electric  Light  &  Power  Co ,  182  N.  Y.  Supp.  152,  argued 
at  this  term,  raising  the  same  question ;  and  we  have  found  that  the  amend- 
ment to  section  54  of  the  Compensation  Law  (Consol.  Laws.  c.  67)  which 
went  into  effect  in  May,  1916  (Laws  1916,  c.  622,  §  9),  adding  to  the  sec- 
tion subdivision  6,  took  that  case,  and.  if  we  are  right,  takes  this  case, 
out  of  the  rule  laid  down  in  Bowne  v.  Bowne,  cited  by  appellants,  because 
the  amendment  was  enacted  after  the  accident  in  .Bowne  v.  Bowne  oc- 
curred. 

The  award  should  be  affirmed.     All  concur. 


-♦♦•- 


SACCOMANNO  et  al.  v.  GRASSE  RIVER  R.  CORPORATION  et  al. 

(Supreme  Court  of  New  York,   Appellate   Division,  Third  Department. 

May  14,  1920.) 

182  New  York  Supp'ement,  23. 

MASTER  AND  SERVANT— AWARD  FOR  DEATH  OF  RAILROAD 
EMPLOYEE  NOT  DISTURBED.  IN  VIEW  OF  PRESUMP- 
TIONS. 

Where  a  railroad  section  foreman  was  killed  by  a  car  belonging  to 
his  employer,  while  standing  on  a  side  track  in  a  lumber  yard  waiting  for 
his  men  to  arrive,  so  that  he  could  direct  them  to  work  on  an  extension 
of  the  road,  and  no  connection  of  deceased  with  interstate  commerce  was 
shown,  an  award  of  compensation  under  the  Workmen's  Compensation 
Law  will  not  be  disturbed,  in  view  of  section  21  thereof,  relating  to  pre- 
sumptions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 
Cochrane  and   Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal   from   State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Rose 
Saccomanno  to  recover  for  the  death  of  Frank  Saccomanno,  opposed 
by  the  Grasse  River  Railroad  Corporation,  employer,  and  the  Lumber 
Mutual  Casualty  Company,  insurance  carrier.  F"rom  an  award  by  the 
State  Industrial  Commision  in  favor  of  claimant  the  employer  and  in- 
surance carrier  appeal.     Award   sustained. 
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Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.   Kellogg,  and   Kiley,  JJ. 

D.  Theodore  Kelly,  of  New  York  Cty,  for  appellants. 

Charles  D.  Newton,  Atly.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

KiLEY,  J.  Frank  Saccomanno,  section  foreman,  in  the  employ  of  the 
appellant  Grasse  River  Railroad  Corporation,  was  instantly  killed  on  Oc- 
tober 22,  1918,  at  about  6 :45  a.  m.  The  conditions  and  circumstances  under 
which  he  met  his  death  are  briefly  as  follows: 

On  the  night  of  October  21,  1918,  Saccomanno  told  his  men  under  him 
that  they  would  work  in  the  lumber  yard.  On  the  morning  of  the  22d  he 
left  his  home  at  6:30  a.  m.  for  his  work.  His  day  commenced  at  7  a.  m. 
At  6 :45  he  arrived  at  appellant's  yard  at  his  place  of  work,  and  was  stand- 
ing on  a  side  track  waiting  for  the  men  to  arrive.  As  they  came  to  where 
he  was,  he  told  them  that  he  did  not  have  any  ties  and  was  not  going  to 
work  in  the  lumber  yard  that  day,  but  that  they  should  get  their  lunch 
before  they  left  for  work,  and  that  they  would  go  back  to  Silver  Lake. 
A  car  came  along  at  that  junction,  without  warning,  struck  the  foreman 
and  killed  him.  It  appears  that  the  work  planned  for  the  22d  of  October, 
the  day  of  the  accident,  "was  repairing  ties  under  rails,  for  an  extension 
of  about  two  miles  from  a  point  known  as  Cranbury  Lake."  The  place  to 
which  the  men  were  directed  to  return,  because  of  absence  of  ties,  was  the 
**Silver  Lake  branch,"  and  that  is  where  they  were  at  work  the  day  before 
the  accident.  The  dependents  of  the  deceased,  claimants  here,  were  award- 
ed compensation.  The  employer  and  insurance  carrier  appeal,  and  ask 
that  the  award  be  set  aside  and  claim  dismissed,  upon  the  ground  that  the 
decedent  was  engaged  in  interstate  commerce  at  the  time  he  met  his  death. 
If  decedent  was  engaged  in  interstate  commerce,  his  dependents  would 
have  a  claim  under  the  federal  law.  If  engaged  in  intrastate  commerce, 
they  are  right  in  the  tribunal  which  they  have  selected  for  relief. 

Some  confusion  arises  here,  because  the  Silver  Lake  branch,  where 
the  deceased  was  on  his  way  to  work,  or  at  least  the  place  for  which  he 
was  about  to  start,  is  not  identified  as  the  "extension  of  about  two  miles 
from  a  point  known  as  Cranbury  Lake,"  which  is  the  terminal  of  the  road. 
The  work  to  be  done,  with  reference  to  that  extension,  "was  repairing 
ties  under  the  rails,"  not  upon  a  road  then  existing;  so  that  it  can  rea- 
sonably be  inferred  that  the  work  intended  before  the  order  was  counter- 
manded was  new  construction.  It  appears  that  the  employer  is  engaged 
in  interstate  and  intrastate  commerce.  The  evidence  does  not  show  that 
the  deceased  had  any  connection  with  interstate  commerce,  except  such  as 
can  be  inferred  from  his  position  as  section  foreman.  The  work  which  he 
started  to  do  on  the  morning  in  question,  viz.,  in  the  lumber  yard,  would 
not  usually  be  such  work  as  his  men  would  be  called  upon  to  do,  unless  it 
was  to  load  and  carry  away  the  ties.  It  does  not  appear  for  what  the  Sil- 
ver Lake  branch  was  used:  neither  does  the  record  show  its  connection 
with  the  main  line.  It  would  seem  that  under  section  21  of  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67)  as  to  presumptions,  we 
cannot  disturb  this  award.  In  the  matter  of  the  claim  of  Giuseppe  Malan- 
drino  v.  Southern  New  York  Power  &  Railway  Corporation,  190  App.  EHv. 
780,  180  N.  Y.  Supp.  735.  decided  at  March,  1920,  term,  a  similar  question 
was  before  this  court;  the  award  was  sustained.  Shanks  v.  D.,  L.  &  W. 
R.  Co..  214  N.  Y.  413,  108  N.  E.  644.  Ann.  Cas.  1916E.  467,  Eish  v.  Rut- 
land Railroad  Co.,  189  App.  Div.  352.  178  N.  Y.  Supp.  439,  and  Matter  of 
Plass  v.  C.  N.  E.  Ry.  Co.,  226  N.  Y.  449.  123  N.  E.  852.  are  against  the 
appellant. 

The  award  should  be  sustained.  All  concur  except  Cochrane  and 
Henry  T.  Kellogg,  JJ.,  who  dissent. 
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CHOCTAW  PORTLAND  CEMENT  CO.  et  al.  v.  LAMB  et  al. 

(No.  10494.) 

(Supreme  Court  of  Oklahoma.     March  23,  1920.) 

189  Pacific  Reporter,  750. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT  —  UNDER  WORKMEN'S  COMPEN- 

SATION LAW  THE  INDUSTRIAL  COMMISSION  MAY  MODI- 
FY ITS  ORDERS. 

The  power  and  jurisdiction  of  the  State  Industrial  Commission  un- 
der the  Workmen's  Compensation  Law  (chapter  246,  Sess.  Laws  1915) 
over  each  case  submitted  to  it  is  continuing,  and  the  commission  may, 
from  time  to  time,  make  such  modification  or  change  of  its  former  find- 
ings or  orders  relating  thereto  as,  in  its  opinon,  may  be  just»  and  under 
section  12,  art.  2,  of  said  Act,  the  commission  may  at  any  timie,  uplon 
its  own  motion  or  upon  the  application  of  any  party  in  interest,  on  the 
ground  of  a  change  in  conditions,  review  any  award,  and,  on  such  re- 
view, may  make  an  award  ending,  diminishing,  or  increasing  the  compen- 
sation previous  y  awarded,  subject  to  the  maximum  or  minimum  provid- 
ed in  the  act. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  419.) 

2.  MASTER    AND    SERVANT— DECISION    OF    STATE    INDUS- 

TRIAL COMMISSION  ON  QUESTIONS  OF  FACT  IS  FINAL. 

The  decision  of  the  commission  is  final  as  to  all  questions  of  fact, 
and  this  court  is  not  authorized  to  weigh  the  evidence  upon  which  any 
finding  of  fact  is  based. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  LOSS  OF  USE  OF  ENTIRE  ARM 

EQUIVALENT  TO  LOSS  OF  ARM. 

Where  an  injury  inflicted  upon  an  employee  caused  the  loss  of  the 
use  of  the  entire  arm,  it  is  equivalent  to  the  loss  of  the  arm,  and  the  claim- 
ant is  entitled  to  the  compensation  provided  by  the  act  for  the  loss  of  an 
arm,  although  ihe  amputation  of  the  arm  was  between  the  elbow  and 
wrist. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [4].) 

4.  MASTER  AND  SERVANT— APPLICATION   FOR   INCREASED 

AWARD  FOR  INCREASED  INJURY,  FILED  MORE  THAN  A 

YEAR  AFTER  INJURY,  IS  NOT  BARRED. 

Where  an  employ €te  files  an  application  for  compensation  on  account 
of  an  injury  to  his  hand  within  a  year  after  receiving  said  injury,  as  pro- 
vided by  section  17,  art.  2,  of  the  Workmen's  Compensation  Act,  but  at 
the  time  of  making  such  application  the  extent  of  the  injury  was  not  ap- 
preciated, and  it  did  not  then  appear  that  claimant  would  lose  the  use 
of  his  arm  as  a  result  thereof,  under  the  continuing  power  and  jurisdic- 
tion of  the  commission,  as  conferred  by  section  12,  art.  2,  and  section  14, 
art.  4,  his  application  for  an  increase  of  the  award  on  account  of  loss  of 
of  the  use  of  his  arm  growing  out  of  the  injury  on  which  his  first  claim 
was  b^sec^  was  not  barred,  although  not  filed  within  a  year  after  receiv- 
ing the  injury. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  419.) 
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Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Short  Lamb, 
employee,  to  recover  compensation  for  injuries,  opposed  by  the  Choctaw 
Portland  Cement  Company,  employer,  and  the  Commercial  Underwriters* 
Ejcchange.  From  an  order  of  the  State  Industrial  Commission,  on  re- 
opening and  making  a  new  award  to  claimant,  the  employer  and  the  Com- 
mercial Underwriters'  Exchange  appeal.     Affirmed. 

Andrews  &  Anderson,  of  McAlester,  for  appellants. 

Rainey,  J.  This  is  an  appeal  by  the  petitioners.  Choctaw  Portland 
Cement  Company  and  Commercial  Underwriters*  Exchange,  from  an  order 
of  the  State  Industrial  Commission  in  reopening  and  making  a  new  award 
to  one  Short  Lamb,  who  was  injured  while  in  the  employ  of  the  first- 
named  petitioner.  It  appears  from  the  record  that  there  have  been  three 
awards  in  this  case;  the  first  having  been  made  on  October  8,  1917,  the 
second  on  March  8,  1918,  and  the  one  appealed  from  on  January  'Zl,  1919. 

[1,  2]  It  is  first  asserted  by  petitioners  that,  under  section  12,  art.  2, 
of  the  Workmen's  Compensation  Act,  it  is  a  condition  precedent  to  the 
right  of  the  commission  to  reopen  an  award  that  there  must  have  been  a 
change  in  conditions,  and  that  under  the  evidence  in  this  case  it  is  con- 
clusively shown  that  there  was  not  any  change  in  the  conditions.  The 
section  referred  to  reads  as  follows: 

**Upon  its  motion  or  upon  the  application  of  any  party  in  interest,  on 
the  ground  of  a  change  in  conditions,  the  commission  may  at  any  time 
review  any  award,  and,  on  such  review,  may  make  an  award  ending,  dimin- 
ishing or  increasing  the  compensation  previously  awarded,  subject  to  the 
maximum  or  minimum  provided  in  this  act,  and  shall  state  its  conclusions 
of  fact  and  rulings  of  law,  and  shall  immediately  send  to  the  parties  a  copy 
of  the  award.  No  such  review  shall  affect  such  award  as  regards  any 
money  already  paid." 

The  commission  found  that  there  had  been  a  change  in  conditions, 
and  the  act  provides  that  the  decision  of  the  commission  shall  be  final  as  to 
all  questions  of  fact.  It  is  unnecessary  for  us  to  express  an  opinion  on 
the  proposition  of  law  advanced  by  counsel  that  a  finding  of  a  court  or 
jury,  which  is  without  support  in  the  evidence,  presents  a  question  of  law, 
rather  than  of  fact,  for  there  is  some  evidence  in  this  record  supporting 
the  finding  of  the  commission  that  there  has  l^een  a  change  in  condition, 
and  this  court  is  not  authorized  to  weigh  the  evidence  upon  which  that 
finding  is  based.  Moreover,  the  jurisdiction  of  the  commission  to  modify 
or  change  its  previous  findings  or  orders  is  not  determined  solely  by  the 
above-quoted  provision,  for  there  is  another  provision,  namely,  section  14, 
art.  4,  which  provides  that  the  power  and  jurisdiction  of  the  commission 
over  each  case  shall  be  continuing,  and  that  the  commission  may,  from 
time  to  time,  make  such  modifications  and  changes  of  its  former  findings 
or  orders  relating  thereto  as,  in  its  opinion,  may  be  just,  including  the 
right  to  make  physical  examination  as  provided  by  section  9,  art.  2,  of  the 
act.  It  is  obvious,  from  the  language  of  this  section  that  it  was  the  in- 
tention of  the  Legislature  that  the  power  and  jurisdiction  conferred  on 
the  commission  by  the  act  shall  be  broad  and  comprehensive.  We  will  not 
construe  the  act  to  subvert  the  manifest  purpose  of  the  Legislature,  as  it 
seems  to  us  that  this  broad  and  comprehensive  jurisdiction  was  wisely  con- 
ferred, since  under  the  act,  the  injured  employe  must  file  his  claim  for 
compensation  with  the  commission  within  one  vear  after  he  is  injured,  or 
his  claim  for  compensation,  under  the  act,  is  forever  barred.  Section  17. 
art.  2,  c.  246,  Sess.  Laws  1915. 

It  is  a  well-known  fact  that  the  nature  and  probable  effect  of  an  in- 
jury, in  many  cases,  cannot  immediately  be  determined  by  the  most  profi- 
cient physicians  or  surgeons,  and  we  are  confident  that  the  Legislature  had 
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this  fact  in  mind  when  it  provided  in  section  14,  art.  4,  for  subsequent 
physical  examinations,  and  conferred  jurisdiction  on  the  commission  to 
modify  or  change  its  former  findings  or  orders.  The  provision  thus  serves 
as  a  protection  both  to  the  employer  and  employe,  and  enables  the  commis- 
sion to  change  its  findings  and  orders  to  effectuate  justice,  where  the 
amount  previously  awarded  was  either  too  large  or  too  small,  or  where  the 
commission  had  previously  erred  in  fixing  the  compensation  through  mis- 
take, or  because  of  fraud  practiced  upon  it.  The  facts  of  this  case  prove 
the  wisdom  of  the  provision.  When  the  first  o-rder  was  made,  the  extent 
of  claimant's  injury  was  not  determined  by  the  commission;  when  the 
second  order  was  made,  the  claimant's  hand  had  been  amputated,  and  it 
appeared  to  the  commission  that  the  extent  of  his  injury  was  the  loss  of 
his  hand ;  but  when  the  last  order  was  made,  it  appeared  to  the  commis- 
sion, from  the  evidence,  that  the  claimant  was  more  seriously  injured,  and 
that  he  had  lost  the  use  of  his  arm. 

[3,  4]  This  brings  us  to  a  consideration  of  counsel's  second  proposi- 
tion, which  is,  in  effect,  that  the  commission  erred  in  holding  that  the 
amputation  of  claimant's  arm  between  the  wrist  and  elbow  was  equivalent 
to  the  loss  of  the  arm.  If  we  clearly  understand  counsel's  contention  in 
this  respect,  it  is  that,  inasmuch  as  the  evidence  shows  that  the  claimant's 
arm  was  amputated  between  the  elbow  and  the  wrist,  his  right  to  compen- 
sation is  governed  by  that  clause  of  section  6,  art.  2,  c.  246,  Sess.  Laws 
1915,  which  reads  as  follows: 

''Amputation  between  the  elbow  and  the  wrist  shall  be  considered  as 
the  equivalent  of  the  loss  of  a  hand.  ♦  ♦  ♦  Amputation  at  or  above 
the  elbow  shall  be  considered  as  the  loss  of  an  arm.  ♦  ♦  ♦  The  com- 
pensation for  the  foregoing  specific  injuries  shall  be  in  lieu  of  all  other 
compensation,  except  the  benefits  provided  in  section  4  of  article  2  of  this 
act.    *    *    *" 

Under  this  same  section  of  the  act  the  claimant  is  entitled  to  50  per 
centum  of  his  average  weekly  wages  for  250  weeks  for  the  loss  of  an  arm. 
Immediately  preceding  the  above-quoted  provision  is  the  following: 

"Loss  of  Use.  Permanent  loss  of  use  of  a  thumb,  finger,  toe,  hand, 
arm,  foot,  leg  or  eye,  shall  be  considered  as  the  equivalent  of  the  loss  of 
such  thumb,  finger,  toe,  hand,  arm,  foot,  leg  or  eye." 

These  provisions  of  the  act  must  be. construed  together,  if  possible, 
so  that  they  will  both  stand.  We  can  readily  do  this,  because  we  do  not 
perceive  any  conflict  therein.  An  amputation  between  the  elbow  and  the 
wrist,  where  it  does  not  also  cause  the  loss  of  the  use  of  the  remaining 
part  of  the  arm,  only  entitled  the  claimant  to  compensation  for  the  loss 
of  a  hand;  but  where  the  injury  inflicted  causes  the  loss  of  the  use  of  the 
entire  arm,  under  the  law  it  is  equivalent  to  the  loss  of  the  arm.  and  the 
claimant  is  entitled  to  compensation  provided  therefor.  A  similar  ques- 
tion was  recently  decided  by  this  court  in  Bristow  Cotton  Oil  Co.  et  al.  v. 
State  Industrial  Commission  et  al.  (No.  9120,  decided  March  16,  1920) 
188  Pac.  658,  but  not  yet  officially  reported.  The  cases  of  Shinnick  v. 
Clover  Farms  Co.,  169  App.  Div.  236,  154  X.  Y.  Suop.  423.  9  N.  &  O.  C. 
342,  H.  K.  Toy  &  Novelty  Co.  v.  Richards  (Ind.)  il7  N.  E.  260,  North- 
western Fuel  Co.  v.  Leipus,  161  Wis.  450,  152  N.  W.  856.  Ann.  Cas.  1918A, 
533,  and  Marhoffer  v.  Marhoffer,  220  N.  Y.  543,  116  N.  E.  379.  are  not  in 
point  here,  for  the  reason  that  they  involve  a  consideration  of  Workmen's 
Compensation  Acts  which  do  not  contain  provisions  similar  to  those  pro- 
visions of  our  Acts  that  are  determinative  of  the  question  raised. 

The  remaining  specification  of  error  argued  by  counsel  for  petitioners 
is  that  claimant's  claim  is  barred  under  section  17,  art.  2,  because  he  did  not 
file  an  application  for  the  loss  of  the  use  of  his  arm  within  one  year 
after  he  was  injured.  We  do  not  concur  in  this  view.  The  respondent 
did  file  his  claim  for  compensation  within  a  year,  but  at  the  time  it  was 
filed  it  did  not  appear  that  he  would  lose  the  use  of  his  arm.     Having 
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filed  a  claim  within  the  time  provided  by  the  act  we  are  of  the  opinion 
that  under  the  continuing  power  and  jurisdiction  of  the  commission,  as 
conferred  by  section  14,  art.  4,  supra,  and  section  12,  art.  2,  supra,  his 
claim  far  the  loss  of  his  arm,  growing  out  of  the  injury  on  which  his 
first  claim  was  based,  was  not  barred. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Owen,  C.  J.,  and  Kane,  Pitchford,  Johnson,  Higgins,  and  Bailey,  JJ., 
concur. 


MORRIS  V.  YOUGH  COAL  &  SUPPLY  CO. 

(Supreme  Cowrt  of  Pennsylvania.    Jan.  5,  1920.) 

109  Atlantic  Reporter.  914. 

1.  MASTER  AND  SERVANT— APPEAL  FROM  AWARD  OF  COM- 

PENSATION  IS  IN  NATURE  OF  CERTIORARI. 

Proceedings  under  Compensation  Act  of  June  21,  1915  (P.  L.  736), 
are  purely  statutory,  and  the  appeal  to  the  court  of  common  pleas  is  in 
nature  of  certiorari. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[1].) 

2.  MASTER    AND    SERVANT  —  SUPREME    COURT    WILL    EX- 

AMINE   FINDINGS    OF    REFEREE    AND    COMPENSATION 

BOARD. 

On  appeal  from  a  judgm-ent  of  common  pleas  sustaining  award  of 
compensation  board,  the  Supreme  Court  will  examine  the  findings  and 
reasons  stated  in  the  adjudication  of  the  referee  and  the  board  as  well 
as  those  on  which  the  opinion  of  common  pleas  is  based. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [6].) 

3.  MASTER  AND  SERVANT— FINDING  OF  DEPENDENCY  SUP- 

PORTED BY  EVIDENCE  WILL  NOT  BE  SET  ASIDE. 

The  finding  by  the  Workmen's  Compensation  Board  of  dependency 
on  the  deceased  employee,  if  based  on  any  evidence  or  on  an  inference 
fairly  deducible  therefrom,  will  be  sustained,  though  the  Supreme  Court 
might  differ  from  the  conclusion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

4.  MASTER   AND   SERVANT— 'DEPENDENCY"   IN   COMPENSA- 

TION ACT  MEANS  A(7rUAL  DEPENDENCTi^  WHICH  MUST 

AFFIRMATIVELY  APPEAR. 

The  term  "dependency,**  as  used  in  the  Workmen's  Compensation 
Act,  contemplates  actual  dependency,  which  must  affirmatively  appear  in 
the  record  as  a  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependency.) 

5.  MASTER  AND   SERVANT— "DEPENDENC\'"   IN   COMPENSA- 

TION ACT  DOES  NOT  MEAN  SOLE  SUPPORT. 

Actual  dependency,  within  the  Workmen's  Compensation  Act,  in- 
cludes partial  support  as  well  as  sole  and  exclusive  support,  where  the 
partial  support  was  necessary  to  provide  the  claimant  with  some  of  the 
ordinary  necessities  of  life  suitable  for  persons  in  her  class  and  position. 

(For  other  cases,  see  Master  and  Senant,  Dec.  Dig.  §  388.) 
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6   MASTER  AND  SERVANT— DEPENDENCY  OF  WIFE  WITHIN 

COMPENSATION    ACT    NOT    CONTROLLED    WHOLLY    BY 

MARRIAGE  OBLIGATION. 

Dependency  of  a  wife  is  not  controlled  wholly  by  the  legal  obliga- 
tion springing  from  the  marriage,  but  such  obligation  is  one  of  the  ele- 
ments to  be  considered  in  determining  the  fact  of  dependency,  within  the 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

7.  MASTER  AND  SERVANT— WIFE  RECEIVING  PARTIAL  SUP- 

PORT FROM  HUSBAND  LIVING  APART  FROM  HER  HELD 
,      "DEPENDENT"  WITHIN   COMPENSATION  ACT. 

Where  wife  was  living  apart  from*  her  husband  with  his  consent, 
and  engaged  n  a  gainful  occupation,  but  they  corresponded  regularly, 
and  he  frequently  visited  her  and  contributed  from  his  earnings  to  her 
support,  she  was  dependent  within  the  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

8.  MASTER  AND  SERVANT  —  WIFE'S  DEPENDENCY  WITHIN 

COMPENSATION    ACT    NOT    ESTABLISHED    BY    RECEIPT 

OF  MONEY  FROM  HUSBAND  FOR  SAVING. 

Receipt  by  the  wife  of  money  from  her  husband  for  the  purpose  of 
accumulatng  a  saving  is  not  rece'pt  of  contributions  for  support,  and 
does  not  establish  her  dependency  within  the  Compensation  Act,  but  the 
mere  fact  that  she  had  a  small  sum  in  the  bank  does  not  raise  a  con- 
c  usive  presumption  that  the  money  contributed  by  him  was  for  the  pur- 
pose of  enabling  her  to  accumulate  the  saving. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

9.  MASTER    AND    SERVANT   —    FINDING    OF    DEPENDENCY 

WITHIN    COMPENSATION    ACT    IS    ONE   OF    FACT,    NOT 

CONCLUSION  OF  LAW. 

The  determination  by  the  referee  that  a  wife,  though  not  living  with 
her  husband  at  the  time  of  his  death,  was  actually  dependent  upon  him 
for  support,  was  a  finding  of  fact,  and  should  have  been  so  stated  in- 
stead of  stated  as  a  conclusion  of  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Appeal  from  Court  on  Common  Pleas,  Allegheny  County. 

Proceeding  by  E.  Morris  against  Yough  Coal  &  Supply  Company, 
employer,  and  Globe  Indemnity  Company  before  the  workmen's  compen- 
sa'ion  board,  to  recover  compensation  for  the  death  of  petitioner's  hus- 
band. An  award  of  compensation  by  the  board  was  sustained  by  the 
court  of  common  pleas,  and  the  Globe  Indemnity  Company  appeals.  Af- 
firmed. 

Argued  before  Brown,  C.  J.,  and  Moschzisker,  Frazer,  Walling,  and 
Kephart,  JJ. 

Charles  Alvin  Jones,  Sterrett  &  Acheson,  James  L,  Weldon,  John  C. 
Sherriff,  Alexander  P.  Lindsay,  and  George  C.  Bradshaw,  all  of  Pitts- 
burgh, for  appellant. 

A.  M.  Oliver  and  Oscar  G.  Meyer,  both  of  Pittsburgh,  for  appellee. 
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Kephart,  J.  [l]The  proceedings  under  the  Compensation  Act  of  June 
2,  1915  (P.  L.  736),  arc  purely  statutory,  diflPering  from  the  common  law, 
and  the  appeal  to  the  common  pleas  is  in  the  nature  of  a  certiorari. 

[2]  For  the  purpose  of  review,  this  court  will  examine  the  findings 
and  reasons  stated  in  the  adjudication  of  the  referee  and  the  board,  as 
also  those  on  which  the  opinion  of  the  comihon  pleas  is  based.  McCauIey 
V.  Imperial  Woolen  Co.  et  al,  261  Pa.  312,  322,  104  Atl.  617.  In  this  ap- 
peal we  have,  as  a  part  of  the  record,  not  only  the  findings  of  the  referee, 
but  an  analysis  of  the  evidence  on  which  those  findings  are  based.  It  was 
submitted  as  a  part  of  his  report.  We  will  consider  the  record  as  thus 
made  up  as  an  aid  in  determining  the  legal  question  presented.  The  at- 
tack upon  the  award  of  compensation  in  the  court  below  was  based  wholly 
on  the  proper  determination  of  clause  9  of  section  307,  which  provides, 
•*No  compensation  shall  be  payable  under  this  act  to  a  widow,  unless  she 
was  living  with  her  deceased  husband  at  the  time  of  his  death,  or  was  then 
.  actually  dependent  upon  him  for  support."  as  it  applied  to  the  evidence  in 
the  case.  Did  the  record  lack  sufficient  legal  evidence  to  sustain  the  find- 
ing that  the  claimant,  the  widow,  was  actually  dependent  on  her  husband 
for  support  at  the  time  of  his  death?  We  are  asked  by  appellant  to  hold 
that  a  married  woman  loses  her  right  to  compensation  if  she  engages  in 
a  remunerative  occupation,  when  it  appears  she  is  employed  with  the  con- 
sent of  her  husband,  with  whom  she  was  on  very  friendly  terms,  he  com- 
municating with  her  regularly  by  letter,  frequently  visiting  her,  that  he 
contributed  sums  of  money  at  various  times  for  her  support,  though  the 
total  contributions  would  not  be  sufficient  to  entirely  support  her,  and  she 
had  a  small  saving  of  three  or  four  hundred  dollars  in  bank,  which  was 
in  process  of  accumulation  for  a  number  of  years. 

[3]  If  the  finding  of  dependency  is  based  on  any  evidence  or  on  an 
inference  fairly  deducible  therefrom,  the  award  must  be  sustained,  though 
we  might  differ  from  the  conclusion  thus  reached.  We  cannot  substitute 
our  judgment  for  that  of  the  referee  or  the  board,  as  the  Compensation 
Act  has  delegated  to  them  the  exclusive  function  of  determining  these 
facts.    An  appellate  court  will  not  review  such  conclusion. 

[4]  The  term  "dependency"  in  the  statute  contemplates  actual  de- 
pendency, and  must  affirmatively  appear  in  the  record  as  a  fact.  No  rigid 
rule  can  be  laid  down  as  to  the  amount  or  character  of  evidence  necessary 
to  show  actual  dependency;  therefore  each  case  must  be  controlled  by  its 
own  circumstances. 

[5]  But  the  term  "actual  dependency"  does  not  mean  sole  and  exclu- 
sive support.  It  includes  as  well  partial  support,  and  the  query  arises, 
were  the  contributions  needed  to  provide  the  claimant  (recognized  as  such 
by  the  statute)  with  some  of  the  ordinary  necessaries  of  life  suitable  for 
persons  in  her  class  and  position?  It  does  not  mean  that  the  claimant 
should  reduce  her  expenses  to  such  an  amount  that  she  could  secure  sub- 
sistence for  herself  without  the  contributions  from  the  deceased  employe, 
in  this  case  her  husband.  See  Dazy  v.  Apponaug  Co.,  36  R.  I.  81,  89  Atl. 
160.     • 

[6]  Dependency  of  married  people  is  not  controlled  wholly  by  the 
legal  obligation  springing  from  the  marriage  contract.  This  obligation, 
however,  is  one  of  the  elements  to  be  considered  in  determining  the  fact 
of  dependency.  A  wife,  not  living  with  her  husband,  who  is  not  supported 
wholly  or  partly  at  the  time  of  the  accident  by  him  is  not  a  dependent 
within  the  meaning  of  the  statute.  The  separation  may  amount  to  a  re- 
pudiation of  the  husband's  legal  obligation  to  support,  acquiesced  in  by  the 
wife.  New  Monckton  Collieries,  Ltd.,  v.  Keeling,  6  Negligence  and  Com- 
pensation Cases,  240,  and  note. 

[7]  But  when  the  wife  lives  separate  from  her  husband  with  his  con- 
sent, earning  money  through  her  own  labor,  which  partly  reduces  her  liv- 
ing expenses,  and  the  husband  during  this  period  mJ»intains  the  family 
relation,  visiting  his  wife,  paying  a  certain  portion  of  the  necessary  ex- 
penses for  her  support,  and  often  contributing  other  sums  for  her  use,  and 
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all  of  these  happenings  occur  frequently  for  a  year  and  a  half  immediately 
before  the  accident  to  her  husband,  a  finding  that  the  wife  was  actually 
dependent  from  this  partial  support  will  not  be  disturbed.  She  is  a  "de- 
pendent" within  the  meaning  of  that  term  as  used  in  the  statute.  By  her 
voluntary  assumption,  under  such  circumstances,  she  waives  no  right,  nor 
does  she  absolve  the  company  from  its  statutory  duty  to  provide  the  com- 
pensation called  for  by  the  act  based  on  the  finding  of  the  referee. 

[8J  The  receipt  of  money  for  the  purpose  of  accumulating  a  saving 
will  not  be  considered  as  contributions  for  support,  but  the  mere  fact  that 
claimant  had  a  small  sum  of  money  in  bank  does  not  raise  a  conclusive 
presumption  the  money  was  contributed  by  the  husband  for  the  purpose 
of  enabling  her  to  accumuhte  such  saving.  It  may  be  considered,  along 
with  other  evidence,  on  the  question  of   dependency. 

[9]  The  referee  erroneously  stated  as  a  conclusion  of  law.  *'that  the 
claimant,  although  not  living  with  her  husband  at  the  time  of  his  death, 
was  actually  dependent  upon  him  for  support."  This  was  a  finding  of 
fact,  and  should  have  been  so  stated  by  the  referee.  We  have  regarded  it 
in  that  light. 

The  assignments  of  error  are  overruled,  and  the  decree  of  the  court 
below  is  affirmed. 


SMITH    V.    PHILADELPHIA   &    R.    RY.   CO. 

(Supreme  Court  of  Pennsylvania.     April   12,   1920.) 

110  Atlantic  Reporter  142 

MASTER  AND  SERVANT— RAILROAD  RESISTING  COMPENSA^ 

TIOX   CLAIM   HAS    BURDEN   OF   PROVING   EMPLOYMENT 

IN    INTERSTATE  COMMERCE. 

A  railroad  resisting  payment  of  compensalign  for  the  death  of  an 
employe  on  the  ground  that  he  was  employed  in  interstate  commerce  has 
the  burden  of  proving  such  fact. 

( l^'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

Appeal    from   Court   of   Common    Pleas,    Schuylkill    County. 

Proceedings  under  Workmen's  Compensation  Law  June  2,  1915  (P.  L. 
736),  by  Amy  Smith  for  compensation  for  death  of  her  husband,  opposed 
by  Philadelphia  &  Reading  Railway  Company,  employer.  Award  of 
referee  affirmed,  and  employer  appeals.    Affirmed. 

Argued  before  Brown,  C.  J.,  and  Moschizker,  Frazer,  Walling,  and 
Kephart,  JJ. 

GtoTge  Gowan  Parry,  of  Philadelphia  for  appellant. 
Roscoe  R.  Koch,  of  Pottsville,  for  appePee. 

Per  Curiam.  Payment  of  the  compensation  awarded  to  the  appellee 
for  the  death  of  her  husband  is  resisted  by  the  appellant  on  the  ground 
that  at  the  time  of  his  death  he  was  in  its  employ  in  connection  with  its 
interstate  commerce  business.  The  burden  was  upon  it  to  show  this  before 
the  referee.  Hench  v.  Pennsylvania  Railroad  Co,  246  Pa.  1,  91  Atl.  1056, 
L.  R.  A.  1915D,  557,  Ann.  Cas.  1916D,  230;  Murray  v.  Pittsburgh,  C,  C. 
&  St.  L.  Railroad  Co.,  263  Pa.  398,  107  Atl.  21.    Upon  the  facts  as  found 
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by  the  referee,  he  held  that  the  appellant  had  not  met  the  burden  which 
was  upon  it.  This  was  reversed  by  the  compensation  board,  and  its  action 
was  subsequently  reversed  by  the  court  below  in  affirming  the  award  of  the 
referee.  The  judgment  is  affirmed  on  the  following  from  the  opinion  of 
the  court  below  directing  it  to  be  entered  on  the  award  of  the  referee,  for 
we  can  say  nothing  more: 

"From  the  findings  of  the  referee  we  are  unable  to  determine  whether 
the  deceased  at  the  time  of  his  injury  was  engaged  in  flagging  the  crossing 
for  the  passage  of  the  train  engaged  in  interstate  commerce,  or  for  the 
passage  of  the  engine  engaged  exclusively  in  intrastate  commerce." 

Judgment  affirmed. 


TRUSTEES   OF  STATE  HOSPITAL  OF   MIDDLE  COAL   FIELD 
OF  PENNSYLVANIA  v.  LEHIGH  VALLEY  COAL  CO. 
(Supreme  Court  of  Pennsylvania.  May  26,  1920.) 
110  Atlantic  Reporter  255 

1.  MASTER  AND  SERVANT— EMPLOYER  LIABLE  TO  HOSPI- 
TAL FOR  SERVICE  UNDER  COMPENSATION  ACT. 

In  view  of  Workmen's  Compensation  Act  §  306  (e),  providing 
employer  shall  furnish  hospital  .services  during  first  14  days  after  dis- 
ability, a  coal  company,  which  knowingly  permitted  employes  to  be  moved 
to  a  hospital  without  objection,  performed  its  legal  duty,  and  rendered 
itself  liable  to  hospital;  no  formal  application  by  injured  employes  be- 
ing necessar>'. 

(For  other  cases,  see  Master  and  Servant,   Dec.  Dig.  §  393j^.) 

2.  MASTER  AND  SERVANT— FREE  HOSPITAL  FOR  MINERS 
ENTITLED  TO  RECOVER  FOR  SERVICES  FROM  EMPLOY- 
ER UNDER  COMPENSATION  ACT. 

Workmen's  Compensation  Act  being  a  general  law  applicable  through- 
out the  state,  section  306  (e),  obligating  employer  to  furnish  hospital 
services  for  first  14  days  after  disability,  renders  a  coal  company  liable 
for  services  so  rendered  injured  employes  with  its  acquiescence  by  State 
Hospital  of  Middle  Coal  Field  of  Pennsylvania  incorporated  by  Sp.  Act 
June  14,  1887  (P.  L.  399),  though  the  act  requires  hospital  to  furnish 
free  service  to  miners. 

(For  other  cases,  see  Master  and  servant,  Dec.  Deg.  §  393 J4.) 

Appeal   from   Superior   Court. 

Suit  by  the  Trustees  of  the  State  Hopital  of  the  Middle  Coal  Field 
of  Pennsylvania  against  the  Lehigh  Valley  Coal  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Frazer,  Walling,  Simpson, 
and  Kephart,  JJ. 

F.  W'.  Wheaton,  of  Wilke.s-Rarre,   for  appellant. 
William  M.  Hargcst,  Deputy  Atty.  On.  for  appellee. 

Frazer,  J.  Plaintiff  sued  to  recover  for  hospital  service  rendered  de- 
fendant's employes  from  time  to  time,  as  appeared  by  the  statement  of  ac- 
count, the  items  of  which  are  conceded  to  be  correct,  in  a  case  stated  for 
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the  opinion  of  the  court.  Liability  was  denied  on  the  ground  that,  under 
its  charter,  plaintiff  is  not  authorized  to  charge  for  the  service  rendered. 
The  court  below  entered  judgment  for  plaintiff,  which  was  affirmed  on 
appeal  to  the  Superior  Court,  and,  upon  petition  by  defendant,  an  appeal 
was  allowed  to  this  court. 

Plaintiff  was  incorporated  by  special  act  of  June  14,  1887  (P.  L.  399), 
as  a  state  hospital  for  the  purpose,  as  set  forth  in  section  9,  to  provide 
"care  and  treatment  of  persons  injured  in  and  about  mines,  workshops 
and  railroads,  and  all  other  laboring  men"  in  the  middle  coal  field  district 
of  Pennsylvania,  with  a  proviso  that  patients  should  not  be  admitted  to 
the  hospital  for  treatment  to  the  exclusion  of  the  class  specifically  men- 
tioned. Section  10  authorizes  the  trustees  to  **charge  any  patient  other  than 
the  class  named  in  section  9  of  this  act,  an  amount  sufficient  to  cover  the 
cost  of  treatment."  It  is  admitted  the  account  sued  for  includes  only 
treatment  of  persons  within  the  class  stated,  for  which  no  charge  for 
service  is  allowable  under  the  act  of  1887,  and  that  the  charges  are 
reasonable.  While  plaintiff  would  be  without  right  to  claim  against  those 
receiving  the  treatment  for  which  compensation  is  asked,  under  its  charter 
act,  defendant's  liability  is  based  on  section  306  (e)  of  the  Workmen's 
Compensation  Act  of  June  2,  1915  (P.  L.  743).  which  provides  that  during 
the  first  14  days  after  disability  the  employer— 

*'shall  furnish  reasonable  surgical,  medical,  and  hospital  services,  medi- 
cines and  supplies,  as  and  when  needed,  unless  the  employe  refuses  to 
allow  them  to  be  furnished  by  the  employer.  ♦  ♦  ♦  If  the  employer 
shall,  upon  application  made  to  him,  refuse  to  furnish  such  services, 
medicines,  and  supplies,  the  employe  may  procure  the  same,  and  shall 
receive  from  the  employer  the  reasonable  cost  thereof.  ♦  *  ♦  If  the 
employe  shall  refuse  reasonable  surgical,  medical,  and  hospital  services, 
medicines  and  supplies,  tendered  to  him  by  his  employer,  he  shall  forfeit 
all  right  to  compensation  for  any  injury  or  any  increase  in  his  incapacity 
shown  to  have  resulted  from  such  refusal." 

The  case  stated  stipulates  that  the  employes  of  defendant  treated  at 
the  hospital  had  been  injured  in  the  course  of  their  employment,  "and 
by  permission  of  the  defendant  were  removed  to  the  plaintiff  hospital 
for  treatment."  No  formal  application  to  defendant  for  medical  service 
was  made  by  the  injured  employes,  and  hence  no  refusal  on  the  part 
of  the  employer  to  furnish  treatment,  but  by  giving  permission  to  remove 
the  injured  person  to  plaintiff  hospital  and  acquiescing  in  such  removal 
defendant  must  be  deemed  to  have  acted  in  performance  of  its  duty 
to  furnish  reasonable  medical  aid  and  hospital  service,  especially  as  we 
find  nothing  to  indicate  an  offer  by  defendant  to  personally,  through  its 
own  facilities,  furnish  such  service.  The  wording  of  the  act  is.  that 
employers  **shall  furnish"  such  service. 

[1]  In  view  of  this  mandatory  provision,  and  defendant  knowingly 
permitting  its  employes  to  be  moved  to  the  hospital  without  objection,  ij 
must  be  held  to  have  adopted  this  method  of  performing  the  duty  imposed 
upon  it  by  law:  consequently  no  formal  application  by  the  employe  for 
assistance  was  necessary  as  a  condition  precedent  to  liability.  The  em- 
ployer's duty  is  to  "furnish"  medical  aid,  and  not  merely  to  reimburse 
the  injured  employe  after  the  service  has  been  procured  elsewhere.  Had 
this  been  an  action  by  the  employe  based  on  defendant's  refusal  to  furnish 
aid,  the  latter  might  well  set  up  the  facts  agreed  upon  as  a  complete 
performance  of  its  duty  under  the  act.  The  employer,  in  lieu  of  furnish- 
ing the  service  required  by  the  act,  having  acquiesced  in  the  removal  of 
the  injured  employes  to  plaintiff  hospital  for  care  and  treatment,  adopted 
this  method  of  performmg  its  statutory  duty,  and  at  once  there  arose 
an  implied  obligation  on  its  part  to  pay  plaintiff  for  such  service. 

[2]  It  is  further  contended  that,  since  the  act  of  1887  required  plain- 
tiff to  furnish  free  service  to  the  class  of  persons   for  whose  treatment 
the   action   was  brought,   this  exemption  extended   to   the  employer  and 
Vol.  VI— Comp.  15. 
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operated  to  relieve  defendant  from  liability.  At  the  time  the  act  of  1887 
was  passed  no  obligation  on  the  part  of  the  employer  existed  to  furnish 
aid  of  any  sort  to  those  injured  while  in  his  service.  The  act  of  1915 
changed  the  status  of  the  employer  by  creating  a  duty  not  previously, 
existing  and  also  a  condition  not  in  contemplation  of  the  Legislature  at 
the  time  of  the  passage  of  the  act  of  1887  incorporating  plaintiff.  The 
Workmen's  Compensation  Act  is  a  general  law  applicable  throughout  the 
state,  and  makes  no  attempt  to  exempt  from  liability  a  class  of  employers 
within  a  particular  district  and  impose  upon  the  state  the  burdens  they 
would  escape.  A  construction  permitting  the  hospital  under  the  act  of 
1887  to  recover  for  service  thus  rendered  at  the  implied  request  of  the 
employer  permits  both  that  act  and  the  Workmen's  Compensation  Act  to 
stand  together,  and  avoids  a  construction  of  the  later  act  raising  a  ques- 
tion of  its  constitutionality. 
The  judgment  is  affirmed. 


DAY  et  al.  v.  SIOUX  FALLS  FRIMT  CO.  et  al.   (No.  4678.) 
(Supreme   Court  of   South   Dakota.   May  2\,   1920.) 
177    Northwestern    Reporter    816 

1.  MASTER    AND    SER\ANT~COMPENSATION    AWARD    NOT 

REVERSED    FOR    NONOBSERVANCE    OF    RULES    OF    EVI- 
DENCE. 

As  Workmen's  Gompensaiion  Law  should  receive  most  liberal  con- 
struction, findings  and  awards  of  arbitrators  and  industrial  commissioner 
should  not  be  reversed  for  failure  to  observe  formal  rules  of  evidence  ap^ 
picable  to  trials  l>efore  law  courts,  unless  it  clearly  appears  appellant 
has  been  prejudiced  in  some  substantial  right. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [8].) 

2.  MASTER  AND  SERVANT— ASSIGNMENT  IN  COMPENSA- 
TION CASE  TFIAT  COURT  ERRED  IN  JUDGMENT  AFFIRM- 
ING DEOSION  UNAVAILING. 

Assignment  of  error  in  a  wiorkmen's  compensation  case  that  court 
erred  in  entering  judgment  affirming  decision  of  industrial  commissioner, 
standing  alone,  is  unavailing  for  any  purpose,  as  not  pointing  out  wherein 
or  of  what  alleged  error  consists. 

(P'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[5].) 

3.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  DE- 
PENDENCY. 

In  proceedings  under  Workmen's  Compensation  Act  by  parents  to  se- 
cure compensation  for  death  of  son,  evidence  held  to  show  actual  depend- 
ency on  son. 

(For  other  cases,  see  Master  and  servant,  Dec.  Dig.  §  405[5],) 

4.  MASTER  AND  SERVANT— THAT  PERSONS  OF  LIMITED 
MEANS  ACTUALLY  RECEIVED  CONTRIBUTIONS  SHOWS 
DEPENDENCY. 

Where  persons  of  limited  means,  Otherwise  entitled  to  compensation 
for  death  of  emplk>ye,  actually  received  contributions   for   support   from 
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his    wages,  facts  constitute  evidence  strongly  tending  to  establish  depend- 

F^or  other  cases,  see  Master  and  Servant,  Dec.  EHg.  §  405 [5].) 
5.      :N« -ASTER    AND    SERVANT— FLXDINGS    ON    QUESTION    OF 

ri>  3?:pendenc\'  not  reviewable  where  supported 
J^^  evidence. 

^^^jfficicncy  of  evidence  before  industrial  commissioner  on  question 
^f  <^^^ pendency  of  claimants  under  W^orkmen's  Compensation  Act  on 
eami»B^s  of  deceased  son  is  not  subject  to  review  by  appellate  court,  where 
t'lc""^       is  any  substantial  evidence  tending  to  establish  findings. 

<  X^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

-^^- IDpeal  from  Circuit  Court,  Minnehaha  County;  L.  L.  Fleeger,  Judge 
*^^  woceedings  by  Frank  Day  and  Pearl  Day  under  the  Workmen*s 
Con-i2:>^^^S2i(iQP  La^v  for  death  of  their  son,  Van  P.  Day,  the  employe,  op- 
Posc^J  ^X.  ^^^.  Sioux  Falls  Fruit  Company,  the  employer,  and  the  United 
^***^^^  Fidelity  &  Guaranty  Company,  the  insurer.  Compensation  was 
awa.x-<::i  ^d,  the  award  confirmed  by  the  industrial  commissioner  and  the  cir- 
^«|t  <zr<r>urt,  and  the  employer  and  insurer  appeal.  Judgment  of  the  cir- 
cwrt  ^r<z^nrt,  affirming  the  order  of  the  industrial  commissioner,  and  order 
a«nvi«-M  ^  new  trial,  affirmed. 

^^^^vis,  Lyon  &  Bradford,  of  Sioux  Falls,  for  appellants. 
-^^^*  Fliman  &  Parliman,  of  Sioux  Falls,  for  respondents. 

1^      ^^^^ov,  P.  J.    This  action  arises  under  the  Workmen's  Compensation 

g|^^  ,^.  c:hapter  277,  Laws  of  1917),  and  was  instituted  by  Frank  L.  Day 

I^jl2     -V*^^^*^^  ^^^'  ^*^^^'"  *"^  mother  of  one  \'an  P.  Day,  a  son,  who  was 

^i^_^^       xvhile  in  the  employment  of  the   Sioux    P'alls   Fruit   Company,   at 

^^j^*^>^  of  Sioux  Falls,  on  the  12th  day  of  March.  1919.    Claim  was  filed 

j^^^     t:>-i^  industrial  commissioner  by  said  parents  claiming  that  they  were 

j^^^^J^^^-nt   for   support  upon   said   deceased  employe  at   the  time  of   his 

Igj^-    "-  The  said  employer  and  its  insurer,  the  codefendant,  resisted  said 

^^j  r*[*-  Under  the  provisions  of  said  law  a  board  of  arbitrators  was  ap- 

^Y     s^-P^  *   testimony  taken  and  heard,  and  findings  and  award  in  the  sum 

Q^  ^^»^50  made  and  allowed  by  said  board  in   favor  of   said   claimants. 

^^.^^^^.'"nand  of  defendants  a  review  thereof  was  had  before  the  industrial 

^  ^  *^^  *  s  sioner,  who  received  and  heard   further  testimony,  and  approved 

then    ^*^rmcd  said   findings  and  award.     Appeal  by  said  defendants  was 

jj^g    ^^.l<en  to  the  circuit  court,  wherein  judgment  was  rendered,  affirm- 

^^j^*^^     order  of  the  industrial  commissioner.     Motion  for  new  trial  was 

^  sind  overruled,  and  an  appeal  taken  to  this  court. 

^^^-     H^  first  13  assignments  of  error  refer  to  rulings  in   relation  to  the 

^g^*^^si|:,ility  of  evidence.     According  to  strict  and   formal  rules  of  evi- 

^^^^»     applicable  on   trials  before  law  courts,  some  of  said  assignments 

^Ytxi    ^^    ^^'^  grounded,  as  some  of  the  questions  were  leading  in  form, 

tha'A^    others  called  more  or  less  for  the  expression  of  a  conclusion  rather 

2^^    P     ^     direct  statement  of  a  probative  fact.     We  are  of  the  view  that 

iV\^  ^J^^t    a  part  of  the  policy  and  intention  of  the  Legislature  in  enacting 

.^^    ^^orkmen's  Compensation  Law  was  to  evade  the  delays  and  much  of 

j^    ^^chnical   formal   procedure  incident   to  trials   before  courts,   and   to 

^^*^*^sh   a   more   simple,   speedy,   less    formal  and    supimary   method   of 

^^/^^5^Ure.  unhampered  by  formal  legal  rule,  for  the  adjustment  of  such 

?-^?^^ons  between  the  employer  and  employe.    Hollenbach  Co.  v.  Hollen- 

^?^:    181  Ky.  262,  204  S.  W.  152,  16  N.  C.  C.  A.  879:  Industrial  Com- 

^^W^oner  v.  Johnson   (Colo)    172  Pac.  422.  16  N.  C.  C.  A.  350;  Parson 

\    nJ^^'Phy.  101  Neb.  542,  163  N.  W.  847,  L.  R.  A.  1918F,  479.  16  N.  C.  C. 
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[1]  We  are  of  the  view  that  the  Workmen's  Compensation  Law 
should  receive  most  liberal  construction,  and  that  the  findings  and  awards, 
of  arbitrators  and  the  industrial  commissioner  should  not  be  reversed  for 
failure  to  observe  the  formal  rules  of  evidence  applicable  on  trials  be- 
fore law  courts,  unless  it  clearly  appears  that  appellant  has  been  preju- 
diced thereby  to  such  an  extent  as  to  deprive  nim  of  some  substantial 
right.  Considering  the  said  assignments  of  error  in  this  light,  we  are  of 
the  view  that  appellants  were  in  no  manner  prejudiced  by  reason  of  any 
of  said  rulings.  It  does  not  appear  that  any  evidence  was  rejected  that 
should  have  been  received  and  considered,  which  might  have  been  ground 
for  substantial  modification  or  have  changed  the  result. 

[2]  The  next  error  assigned  is  that  the  court  erred  in  entering  judg- 
ment affirming  the  decision  of  the  industrial  commissioner.  This  assign- 
ment, standing  alone,  is  unavailing  for  any  purpose,  as  it  in  no  manner 
points  out  wherein  or  of  what  such  alleged  error  consists. 

Appellants  allege  that  the  evidence  \s  insufficient  to  justify  the  judg- 
ment, m  that  it  fails  to  show  that  respondents  were  dependent  upon  the 
deceased  son  for  support  at  the  time  of  the  accident,  but  does  show  that 
they  were  not  and  never  had  been  dependent  on  him,  and"  that  no  con- 
tributions had  been  made  by  him  to  respondents  for  more  than  17  months, 
and  that  they  were  entirely  capable  of  and  financially  able  to  support 
themselves  without  assistance  from  deceased.  It  appears  from  the  record 
that  deceased  was  22  years  of  age  at  the  time  of  his  death :  that  he  had 
had  2  years  in  high  school,  that  for  some  5  or  6  years  thereafter  he  had 
been  employed  in  grocery  stores  and  boarded  at  home,  and  paid  to  his 
mother  from  $6  to  $8  per  week,  or  such  sums  as  he  could  spare  after 
purchasing  his  clothes,  and  that  such  sums  were  used  in  paying  family 
expenses  and  payments  on  the  home;  that  in  September,  1917,  he  enlisted 
and  went  to  France,  and  returned  on  the  15th  day, of  February,  1919:  that 
during  the  time  he  was  in  the  service  he  made  no  contributions  to  the 
family,  but  the  father  had  sent  him  $25 ;  that  he  claimed  he  had  pur- 
chased a  Liberty  Bond  in  the  name  of  his  mother  for  $150,  but  that  the 
same  had  not  been  received;  after  his  discharge  from  the  army  he  lived 
at  home  with  his  parents,  and  was  receiving  $85  per  month  compensation 
at  the  time  of  his  death ;  that  during  those  25  days  he  paid  a  $30  grocery 
hill  of  the  father  and  a  payment  of  $17.50  on  the  home.  It  also  appears 
that  at  the  date  of  the  accident  the  father  was  44  years  of  age,  in  good 
health,  and  regularly  employed  at  $110  per  month;  that  he  owned  no 
property  except  an  equity  in  a  home,  held  under  a  contract  of  purchase, 
and  partly  paid  for,  and  one  other  lot  partly  paid  for,  and  an  automo- 
bile, partly  paid  for,  with  no  other  debts  except  current  expenses;  that 
the  family  consisted  of  the  father,  mother,  17  year  old  unmarried  daugh- 
ter, and  a  married  daughter  and  baby;  that  the  husband  of  the  married 
daughter  was  still  in  the  service,  and  that  the  married  daughter  and 
baby  were  living  with  respondents  temporarily;  that  the  married  daughter 
was  receiving  an  allotment  of  $40  per  month,  about  $10  per  month  of 
which  she  voluntarily  contributed  towards  maintaining  the  home. 

13-51  The  deceased  was  unmarried  and  left  no  child  or  children.  The 
respondents  must  recover,  if  at  all,  under  the  provisions  of  section  9458, 
Rev.  Code  1919,  which  in  substance  provides  that  in  case  the  deceased 
employe  leaves  no  widow,  child,  or  children,  but  leaves  parents  who  were 
dependent  upon  him  for  support  at  the  time  of  his  death,  a  sum  equal 
to  four  times  the  average  annual  earnings  of  the  deceased  employe,  not 
less  than  $1,650  nor  more  than  $3,000.  shall  be  paid  to  such  parents  as  com- 
pensation for  the  death  of  such  employe.  This  statute  makes  no  distinc- 
tion between  degrees  of  dependency.  The  question  then  is.  Were  these 
parents  dependent  for  support,  in  whole  or  in  some  substantial  part,  upon 
said  deceased  son  at  the  time  of  his  death?  We  are  of  the  oninion  that 
the  evidence  shows  actual  dependency.  Where  persons  of  limited  means, 
such  as  respondents,  and  otherwise  entitled  to  compensation,  had  actually 
received  contributions  for  support  from  the  wages  of  the  deceased  em- 
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ployc,  such  facts  would  constitute  evidence  strongly  tending  to  establish 
dependency.  In  re  Derinza,  229  Mass.  435.  118  N.  E.  942,  16  N.  C.  C.  A. 
210;  In  re  McMahon,  229  Mass.  48.  118  N.  E.  189.  In  the  last-cited  case 
the  situation  was  strikingly  similar  to  that  in  the  case  at  bar  in  relation  to 
the  question  of  dependency  of  parents.  The  sufficiency  of  the  evidence 
before  the  industrial  commissioner,  on  the  question  of  dependency,  is  not 
subject  to  review,  by  an  appellate  court,  where  there  is  any  reasonable  or 
substantial  evidence  tending  to  establish  the  findings  of  the  commissioner. 
Paul  v.  Com.,  288  111.  532,  123  N-  E.  541,  18  N.  C.  C.  A.  292,  and  note; 
Crosaro  v.  Com.  (Cal.  App.)  177  Pac.  489;  Bloomington-B  Stone  Co.  v. 
Phillips  (Ind.  App.)   116  N.  E.  850, 

Finding  no  prejudicial  error  in  the  record,  the  judgment  and  order 
appealed   from  are  affirmed. 


UNITED   STATES   FIDELITY   &  GUARANTY   CO.  v.   ROSS.    (No. 

8348.) 

(Court  of   Civil    Appeals  of  Texas.    Dallas.   March   27,    1920.   Rehearing 
Denied  May  8,  1920.) 

221    Southwestern    Reporter    639 

MASTER    AND    SERVANT— EVIDENCE    HELD    TO      SUPPORT 

JURY   FINDING  THAT   HERNIA   DTD  NOT  EXIST   BEFORE 

INJURY. 

In  an  action  to  set  aside  an  award  under  the  Workmen's  Compensa- 
tion Law,  evidence  held  sufficient  to  support  a  jury  finding  that  the  hernia 
for  which  compensation  was  granted  did  not  exist  in  any  degree  prior 
to  the  injury,  though  it  was  undisputed  that  the  employe  had  another 
hernia  prior  to  such  injur>'. 

(For  CKiher  cases,  see  Master  and  Servant  Dec.  Dig.  §  405 [4].) 

Appeal  from  District  Court,  Dallas  County;  Marshall  Thomas, 
Special  Judge. 

Action  by  the  United  States  Fidelity  &  Guaranty  Company  against 
W.  T.  Ross  to  set  aside  an  award  of  compensation  for  injuries  under 
the  Employers*  Liability  Act.  From  a  judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

Seay,  Seay.  M alone  &  Lipscomb,  of  Dallas,  and  Hunt  &  Teagle,  of 
Houston,  for  appellant. 

Chas.  V.  Clint  and  D.  B.  Fades,  both  of  Dallas,  for  appellee. 

Talbot,  J.  The  appellee,  Ross,  was  an  employe  of  the  Texas  Portland 
Cement  Company  at  Eagle  Ford,  Tex.,  in  the  capacity  of  a  carpenter, 
and  on  or  about  September  21,  1917,  while  in  the  discharge  of  his  duties, 
sustained  an  injury  which  he  claims  resuhed  in  and  produced  a  hernia. 
On  and  prior  to  the  date  mentioned  the  Texas  Portland  Cement  Company 
was  a  subscriber  to  the  Employers'  Liability  Act  of  the  state  of  Texas 
(Acts  1913,  c.  176  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts.  5246h- 
5246zzzz]),  and  on  that  date  carried  a  policy  of  insurance  with  the  ap- 
pellant- of  the  kind  required  by  said  act.  Appellee's  claim  for  the  injury 
alleged  to  have  been  suffered  by  him  was  properly  presented  to  the  In- 
dustrial Accident  Board  and  compensation  awarded  him.    Appellant,  being 


Digitized  by 


Google 


220         6  WORKMEN'S   COMPENSATION    L.   J.     (Tex.)        [Aug., 

dissatisfied  and  unwilling  to  abide  by  the  award,  brought  this  suit  to  set 
it  aside.  The  paragraph  of  appellant's  petition  which  practically  forms 
the  issue  between  the  parties  is  as  follows: 

"That  on  or  about  said  last-named  date  the  defendant,  W.  T.  Ross, 
claims  and  alleges  to  have  sustained  an  injury  while  engaged  in  the 
course  of  his  employment  by  the  Texas  Portland  Cement  Company,  and 
while  covered  by  said  policy  of  insurance,  which  said  alleged  injury  he 
alleges  produced  a  hernia,  and  that  the  said  hernia  appeared  suddenly 
and  immediately  following  the  injury,  and  that  the  same  was  accompanied 
by  pain,  and  that  the  hernia  did  not  exist  in  any  degree  prior  to  the 
infliction  of  said  injury,  all  of  which  is  denied  by  the  plaintiff,  and  it 
specially  pleads  that  the  defendant  was  suffering  with  hernia  prior  to  the 
time  of  said  alleged  injury,  and  that  said  hernia  did  exist  in  a  degree 
prior  to  the  receipt  of  said  injury,  and  that  the  same  was  not  accompanied 
by  pain  immediately,  and  that  said  hernia  did  not  suddenly  and  imme- 
diately follow  said  injury." 

The  third  paragraph  of  the  appellee's  answer,  after  setting  forth  that 
the  appellant  was  duly  incorporated,  wrote  liability  insurance,  and  had  a 
permit  to  do  business  in  the  state  of  Texas,  and  that  the  Texas  Portland 
Cement  Company,  by  whom  appellee,  at  the  time  of  his  injuries,  was 
employed,  was  a  subscriber  to  the  Employers'  Liability  Act  and  carried 
a  policy  of  insurance  with  appellant  of  the  kind  required  by  said  act, 
contains  the  following  allegations: 

'That  on  or  about  September  21,  1917,  the  defendant  was  an  employe 
of  the  said  Texas  Portland  Cement  Company  at  Eagle  Ford,  Tex.,  in  the 
capacity  of  carpenter,  and,  while  in  the  course  of  said  employment  and  in 
the  discharge  of  his  duties,  said  defendant  sustained  an  injury  which 
resulted  in  and  produced  hernia;  that  said  hernia  appeared  suddenly  and 
immediately  following  said  injury,  and  that  said  hernia  did  not  exist  in 
any  degree  prior  to  the  injury  aforesaid,  and  that  said  injury  was  accom- 
panied by  pain  and  suffering  and  which  caused  dizziness  and  nausea." 

The  case  was  submitted  to  the  jury  on  certain  special  issues  and  upon 
the  findings  made  judgment  was  rendered  in  favor  of  the  appellee,  and, 
appellant's  motion  for  a  rehearing  being  overruled,  it  appealed. 

The  jury  found  that  the  appellee,  in  the  course  of  his  employment 
and  on  or  about  September  21,  1917,  sustained  an  injury  resulting  in 
hernia;  that  said  hernia  appeared  suddenly  and  immediately  following 
the  injury;  that  said  hernia  did  not  exist  in  any  degree  prior  to  the 
injury;  and  that  the  injury  was  accompanied  by  pain. 

The  single  assignment  of  error  is  to  the  effect  that  the  finding  of  the 
jury  that  the  hernia  complained  of  did  not  exist  in  any  degree  prior  to 
the  injury  for  which  compensation  is  claimed  is  contrary  to  the  law  and 
evidence  and  is  unsupported  by  any  evidence  in  the  case.  In  connection 
with  the  assignment  a  full  statement  of  the  testimony  is  made,  and  the 
sole  question  to  be  decided  is  whether  or  not  it  is  sufficient,  in  view  of 
article  5246—23,  Vernon's  Sayles'  Stat.  Supp.  1918,  our  "Workmen's  Com- 
pensation Law,"  to  justify  the  finding  attacked.  The  appellee  testified,  in 
substance,  that  in  the  year  1910,  while  working  on  a  school  building,  he 
sustained  an  injury  which  resulted  in  a  hernia  on  his  right  side;  that 
thereafter,  in  the  year  1913.  and  as  a  result  of  said  hernia,  he  began 
wearing  a  truss,  and  was  wearing  the  same  at  the  time  he  received  the 
injury  of  which  complaint  is  made  in  this  suit;  that  there  was  a  new 
opening  within  about  one  inch  of  the  old  opening.     He  said: 

"I  was  using  a  drill  to  make  a  hole  in  a  piece  of  hard  wood  with  an 
ordinary  brace.  The  table  was  up  from  the  floor,  and  I  was  in  an  awkward 
position,  and  couldn't  get  my  back  to  the  column,  and  so  I  had  to  stand 
there  with  that  brace  against  my  lower  bowels  and  put  the  pressure  of 
the  head  of  the  brace  against  my  stomach  and  shove.  Just  about  the  time 
I  finished  boring  the  hole,  it  felt  like  something  had  torn  loose  or  broke 
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or  snapped  in  my  bowels.  It  was  painful  and  made  me  sick  at  my 
stomadi.  I  was  about  50  or  75  yards  from  the  carpenter  shop,  and  I 
took  my  tools  and  went  to  the  shop,  and  laid  down  on  a  bench.  About 
that  time  Mr.  Green,  my  helper,  came  along,  and  he  and  I  worked 
together  to  relieve  my  pain.  He  rubbed  my  stomach  and  tried  to  help 
me  get  out  of  misery,  but  couldn't  do  it,  and  about  that  time  my  su- 
perintendent, Mr.  Leonard,  came  along,  and  he  sent  me  down  to  the 
barn,  got  a  buggy  and  started  me  to  the  doctor's  office." 

He  further  said  that  the  doctor,  who  was  Dr.  Sappington,  put  him 
'  on  the  operating  table,  but  could  not  do  anything  for  him,  and  called 
up  Dr.  S.  Webb  and  made  a  date  to  perform  an  operation  on  him  at  the 
hospital  in  Dallas ;  that  the  first  trouble  or  hernia  never  gave  him  any 
pain  at  all,  but  that  the  hernia  for  which  he  was  suing  made  him  very 
sick  at  the  stomach  and  the  pain  caused  by  it  "was  like  as  if  I  had  had  a 
knife  stuck  in  me."  that  Dr.  Sappington  told  him  that  if  he  did  not 
have  the  operation  performed  at  once,  he  would  most  likely  die  from  blood 
poisoning;  that  Dr.  Sappington  called  his  trouble  hernia,  but  that  he  had 
always  called  it  rupture;  that  the  first  rupture  occurred  in  1910  while  he 
was  framing  a  roof  for  a  school  building;  that  he  was  raising  the  head 
rafter,  and  the  wind  blew  him  down,  and  the  rafter  fell  across  his 
stomach  and  caused  the  hernia;  that  this  old  hernia  was  not  giving  him 
a  particle  of  trouble  when  he  received  the  new  hernia;  except  the  incon- 
venience of  wearing  a  truss;  that  at  the  time  the  new  injury  of  hernia 
occurred  the  truss  had  not  slipped  oflF;  that  when  the  new  injury  occurred 
it  hurt  him  so  bad  that  he  went  to  the  carpenter's  shop. 

Dr.  Sappington  testified,  among  other  things,  that  in  September,  1917, 
he  was  connected  with  the  Texas  Portland  Cement  Company  as  its  resi- 
dent physician  and  surgeon;  that  he  recalled  the  accident  to  the  appellee 
Ross  on  September  21,  1917.  That  appellee  told  him  he  had  been  injured 
and  was  having  some  pain;  that  he  examined  appellee  and  found  he  was 
in  pain;  that  he  also  discovered  that  appellee  had  suffered  a  hernia  which 
he  could  not  reduce,  and  that  he  advised  an  operation  immediately;  that 
there  were  two  openings,  two  separate  and  distinct  openings,  and  that  in 
reality  there  were  two  hernias;  that  the  old  hernia  was  giving  no  trouble, 
because  the  gut  was  loose  in  there  and  would  slip  back  and  forth ;  that 
"a  rupture  or  a  hernia  is  the  protrusion  of  the  loop  or  kink  or  piece  or 
particle  of  tissue  through  the  abdominal  opening";  that  when  appellee 
arrived  at  his  office  he  found  two  protrusions :  that  he  found  an  old 
hernia  and  then  just  a  little  above,  "say  about  half  an  inch,"  he  found 
another  hernia,  a  new  one;  that  he  knew  one  of  them  was  a  hernia,  but 
did  not  know  what  the  other  was,  "and  none  of  us  knew  until  we  opened 
it  and  saw  it"  and  then  they  found  that  both  of  them  were  hernias;  that 
there  was  a  hernia  prior  to  the  time  appellee  got  hurt  the  last  time;  that 
the  operation  was  performed  for  the  new  nodule ;  and  that  the  old  hernia 
did  not  contribute  to  the  new  hernia's  existence.  Dr.  Sappington  further 
said  that  he  could  not  say  that  appellee  was  not  more  susceptible  to  some 
trouble  down  there  from  the  pre-existing  hernia  because  he  did  have  the 
old  hernia,  but  that  it  would  be  very  hard  to  say  that  he  was  weaker  in 
that  place  than  a  normal  person,  that  a  man  who  has  hernia  is  not  as  good 
as  a  man  that  has  not  got  one,  but  that  he  could  say  with  a  reasonble 
degree  of  accuracy  that  the  present  hernia,  "the  thing  for  which  we 
operated,"  did  not  exist  before  the  injury,  because,  if  it  had,  with  this 
tissue  down  in  there  long  enough,  gangrene  would  have  set  up,  because 
the  blood  supply  was  cut  off;  that  from  this  he  could  say  that  this  new 
hernia  had  not  existed  very  long  when  he  saw  appellee;  that  about  97  per 
cent,  of  hernias  "come  without  violence  and  3  per  cent,  of  them  come 
from  traumatism." 

Dr.  Webb  testified,  among  other  things,  as  follows : 

"I  am  engaged  in  the  general  practice  of  medicine  as  well  as  surgery. 
I  am  not  and  have  not  been  connected  with  the  United  States  Fidelity 
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&  Guaranty  Company  in  any  way.  I  am  not  and  have  not  been  connected 
with  the  Trinity  Portland  Cement  Company.  I  know  the  defendant,  W.  T. 
Ross.  I  performed  an  operation  on  Mr.  Ross,  together  with  Dr.  Sapping- 
ton.  I  did  not  get  a  history  of  the  case.  He  had  a  knot  or  a  rupture 
there,  and,  I  just  took  him  to  the  operating  room  and  put  him  under  a 
general  anesthetic  and  opened  him  up  and  found  two  hernias  there,  or 
a  rupture  of  the  big  sack  with  a  lot  of  adhesions,  and  we  found  a  little 
opening.  I  found  two  openings  in  this  hernia  with  a  small  amount  of 
omentum.  That  was  all  on  the  inside  of  the  abdominal  cavity.  The  big 
sack  was  old,  and  there  was  a  lot  of  adhesions  around  it.  The  smaller 
sack  was  very  small,  with  a  little  piece  of  omentum;  that  is,  fat,  that 
comes  from  the  intestines.  That  was  inside  of  that  sack,  and  that  was 
what  caused  his  pain.  There  was  just  one  big  sack  with  a  little  small 
opening;  one  big  sack  with  one  small  opening  in  it.  The  sack  is  a  part 
of  the  lining  of  the  abdominal  cavity  that  goes  down  into  the  opening. 
I  would  call  what  I  found  two  distinct  sacks.  I  don't  know  whether  to 
call  it  two  separate  and  distinct  hernias  or  not.  It  was  just  one  hernia. 
The  bigger  sack  was  very  thick  and  adhered:  the  smaller  sack  was  not 
adhered.  It  is  impossible  for  me  to  say  whether  that  existed  prior  to  the 
present  injury  or  not,  or  at  the  time,  or  anything  about  it.  I  couldn't  say, 
and  I  don't  believe  anybody  else  could  say.  There  was  one  hernia  with 
two  sacks  or  two  openings.  A  hernia  did  in  fact  exist  there  prior  to  the 
present  injury.  I  make  a  specialty  of  surgery.  I  guess  I  have  performed 
about  150  or  200  operations  on  men  for  hernia.  I  do  not  think  an  injury 
produces  hernia  at  all.  I  believe  it  is  a  congenital  condition.  In  abnormal 
conditions  and  under  abnormal  circumstances  a  hernia  will  be  produced 
there.  I  have  seen  one  or  two  cases  where  a  man's  side  would  be  torn 
and  he  had  a  big  hole  torn  there  which  caused  a  hernia.  That  was 
where  the  hernia  was  caused  by  external  violence.  I  think  it  is  possible 
that  a  hernia  can  be  produced  by  an  injury  in  this  way:  if  he  has  got  a 
hernia  there,  the  injury  will  make  it  larger,  and  it  is  apt  to  do  so. 
But,  in  my  opinion,  the  injury  itself  does  not  primarily  produce  the  hernia 
at  the  start.  It  has  got  to  exist  before  the  injury  will  effect  in  one  way 
or  the  other." 

On  cross-examination  this  witness  said: 

"There  were  two  openings  there,  and  a  protrusion  in  each.  One  of 
them  had  many  adhesions  around  it  indicating  that  it  was  an  old  hernia. 
That  one  was  in  the  big  sack.  It  was  in  the  inguinal  canal  right  here 
(indicating).  As  well  as  I  remember,  the  one  he  complained  of  when 
I  saw  him,  or  the  new  one,  was  right  above  it ;  I  should  say  about  a 
quarter  of  an  inch.  A  hernia  is  a  protrusion  of  the  intestines,  or  some 
part  of  the  intestines,  or  the  membrane  around  them,  through  some  open- 
ing. If  you  had  two  openings  and  two  protrusions,  you  would  have  but 
one  sack.  You  can  call  it  two  distinct  hernias  or  a  hernia.  That  is  what 
I  said  just  now.  He  did  have  two  openings  there.  Sometimes  we  find 
two  openings  coming  through  the  same  ring.  But  in  this  case  there  were 
two  separate  and  distinct  sacks.  I  was  not  called  upon  and  did  not  take 
particular  notice  or  observe  the  particular  conditions  or  the  history  of  the 
case,  or  whether  this  was  a  new  or  an  old  condition.  I  just  remedied 
everything  that  I  thought  proper.  This  small  opening  had  the  indication 
of  being  a  new  one  through  which  this  omentum  protruded,  and  of  being 
the  one  that  was  causing  him  pain.  I  think  that  is  the  reason  he  came 
to  me  on  account  of  the  pain  he  was  suffering.  In  my  opinion  a  hernia 
can  be  caused  by  a  direct  injury,  but  no  other  kind  of  injury.  If  a  person 
had  a  heavy  weight  falling  down  on  him,  or  got  in  some  peculiar  position 
and  a  hernia  resulted  immediately  with  pain,  I  would  say  that  that  could 
be  expected,  and  that  would  produce  a  hernia,  but  also  that  the  man  had 
a  congenital  weakness  there,  and  the  weight  or  whatever  it  was  caused 
an  indirect  pressure  to  be  so  great  that  it  pushed  it  through  the  openings. 
A  lick  would  not  be  the  cause  of*  the  hernia.     If  he  had  been  normal, 
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it  would  not  have  caused  hernia.  A  normal  man  would  not  have  that 
hernia,  except  he  got  a  direct  blow,  in  my  opinion.  I  cannot  tell  whether 
be  would  have  it  without  the  lick  or  not.  The  fact  that  he  had  a  hernia 
or  an  c>f>ening  would  make  the  conditions  at  that  point,  say  an  inch  and  a 
half  ojr  three-quarters  of  an  inch  from  that  place,  more  susceptible  to 
protri^^mon  or  a  rupture  than  if  he  did  not  have  the  old  injury.  I  under- 
stand 'fclmat  the  defendant,  Mr.  Ross,  has  testified  ^that  he  was  boring  a 
hole  imrK  sk  piece  of  wood  or  post;  that  he  had  the  brace  or  bit  against  his 
stoma^crltft  and  pressing  down  hard  enough  to  force  the  bit  through  the 
wood.  Xf  he  did  not  have  a  hernia  prior  to  that  time,  the  work  he  was 

then  ^rft  staged  in  would  not  produce  the  hernia  for  which  I  operated  on 
him.  ^^0^ y  idea  is  that  if  he  was  not  predisposed  to  hernia  that  he  could 
not  a.<r<i^uire  it  except  by  a  very  violent  blow.  There  could  be  pressure 
enoug^l-i  i)ut  on  that  place  to  produce  the  nodule  that  I  found  there.  The 
fact  t.l~i.aL^  the  lower  protrusion  was  already  there  would  have  a  tendency 
to  contm-ibute  to  or  cause  the  new  one." 

^  o  "t: -^vithstanding  the  provision  of  our  statute  declaring  that  in  all 
Claims  ^  :£*or  hernia  resulting  from  injury  sustained  in  the  course  of  employ- 
ment i^  must  be  definitely  proven  to  the  satisfaction  of  the  Industrial 
Accid^a-M  *:  Board  that  the  hernia  did  not  exist  in  any  degree  prior  to  the 
mjur^r  :£"or  which  compensation  is  claimed,  we  are  of  opinion  we  would 
T*  ^^  ^%^arranted  in  disturbing  the  verdict  of  the  jury  and  judgment  of 
^1  ^^^?*  ""^  on  the  ground  that  they  are  not  supported  by  the  evidence.  Tbe 
•  X  "«^<ding  of  the  jury  attacked  as  being  unsupported  by  the  evidence 
IS  the^  .^^^»ie  to  the  eflFect  that  the  hernia  complained  of  in  this  action  did 
rt^'^*^*^  in  any  degree  prior  to  the  injury  charged  to  have  resulted  therein. 
?"i  *^^**"    conclusion  is  that  the  evidence  adduced  made  this  an  issue  oi 

h  ^-^*~  the  determination  of  the  jury.  The  evidence  unquestionably 
snoM^  "tliat  the  appellee  had  suffered  a  hernia  in  1910,  long  prior  to  the 
one  ic>ir  which  he  sues,  but  if  the  hernia  sustained  on  September  21,  1917, 
dwrr*^^^^  attributable  to  the  pre-existing  hernia,  and  did  not  exist  in  any 
S^^^  I>rior  to  the  injury  producing  it,  a  recovery  could  be  had  therefor, 
to  **  Jl^e  evidence  is  doubtless  conflicting,  it  is  amply  sufficient,  we  think, 

J^?"^»^3r  the  finding  that  the  appellee,  in  the  course  of  his  employment, 
scoa  **^^^  a  hernia  on  the  21st  day  of  September.  1917,  which  was  entirely 
th^*^^^  and  distinct  from  the  one  suffered  in  1910,  not  at  all  attributable 
whicK^^*  and  which  did  not  exist  in  any  degree  prior  to  the  injury  for 
jl  ^  ^^^ompensation  is  claimed  in  this  suit.  The  testimony  of  the  ap- 
{Jj,^*^  -L  ^  ^^*^  *^^  "^^^  hernia  was  not  giving  him  a  particle  of  trouble 
truss  »»^^  received  the  new  hernia,  except  the  inconvenience  of  wearing  a 
^j^x     '  ^nd  Dr.  Sappington  testified  that  appellee  had  suffered  two  sepa- 

separ^^*^^  distinct  hernias,  an  old  and  a  new  one;  that  there  were  two 
founc^^^  and  distinct  openings  and  in  reality  two  hernias;  **that  he 
hg  £^  ^xi  old  hernia  and  then  just  a  little  above,  say  about  half  an  inch, 
for  11^1*^'^^  another  hernia„  a  new  one";  that  the  operation  was  performed 
tribut^^  new  nodule;  and  that  the  old  hernia  was  well  and  did  not  con- 
Ihat  ^^^  *^  ^^^  "*^  hernia's  existence.  Dr.  Sappington  further  testified 
pgj.  ^""^^out  97  per  cent,  of  hernias  come  without  violence,  and  about  3 
testitr^*^^-  of  them  are  the  result  of  violence  or  traumatism.  Dr.  Webb's 
but  jr^^^'^y  differs  in  some  material  particulars  from  that  of  Dr.  Sappington, 

two"  V^  testified  in  once  place  that  in  operating  upon  the  appellee  he  found 
.^^■"nias.    At  another  place  he  said: 

to  cai  1     ?^ould  call  what  I  found  two  distinct  sacks.    I  don't  know  whether 

♦  %  *  it  two  separate  and  distinct  hernias  or  not.  It  was  just  one  hernia. 
'**       There  was  one  hernia  with  two  sacks  or  two  openings." 

^^      further  said,  however,  that— 
ij  ^    *^«rnia  did  in  fact  exist  prior  to  the  present  injury;  that  a  hernia 
j^gj^vj^i'otrusion  of  the  intestines  or  some  part  of  the  intestines  or  the 
^^■^ne  around  them  through  some  opening.    If  you  had  two  openings 
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and  two  protrusions,  you  would  have  but  one  sack.    You  could  call  it  two 
distinct  hernias  or  a  hernia." 

This  witness  further  testified  that  in  his  opinion  *'a  hernia  can  be 
caused  by  a  direct  injury,  but  no  other  kind  of  injury,"  but  further  says 
that,  **if  a  person  had  a  heavy  weight  falling  down  on  him,  or  got  in  some 
peculiar  position  and  a  hernia  resulted  immediately  with  pain,  I  would 
say  that  could  be  expected  and  that  would  produce  a  hernia."  Eh*.  Webb 
further  testified,  in  effect,  however,  that  if  the  appellee  had  not  had  a 
hernia  prior  to  the  time  he  claims  to  have  sustained  the  new  hernia, 
the  work  he  was  then  engaged  in  would  not  have  produced  the  hernia 
for  which  he  seeks  to  recover. 

In  this  state  of  the  testimony  we  do  not  believe  it  can  fairly  be  said 
that  the  issue  of  whether  the  hernia  in  question  did  or  did  not  exist  in 
any  degree  prior  to  the  injury  for  which  appellee  claims  compensation  was 
one  of  law,  and  not  of  fact.  The  trial  court  regarded  it  as  one  of  fact, 
and  submitted  the  issue  to  the  jury.  The  jury's  finding  upon  it  is 
favorable  to  appellee,  and,  there  being  substantial  evidence  to  support  such 
finding,  the  judgment  is  affirmed. 


SOUTHERN   SURETY   CO    v.  HIBBS  et  al.   (No.  6373.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio.  March  24,  1920.  Rehear- 
ing Denied   April  28,   1920.) 

221  Southwestern  Reporter  303 

1.  MASTER  AND  SERVANT— FACTS  HELD  TO  JUSTIFY  FIND- 
ING THAT  PARENTS  OF  MINOR  SON  TEMPORARILY  EM- 
PLOYED WERE  "DEPENDENTS"  WITHIN  COMPENSATION 
ACT. 

Proof  that  deceased  employe,  a  19  year  old  farmer  boy  who  was  his 
parents'  chief  help  on  their  rented  farm  where  he  worked,  sought  tem- 
poran'  employment  to  obtain  money  to  buy  clothing  for  himself  with 
intent  to  return  to  the  farm  to  assist  his  parents,  who  were  poor  and 
failing  in  health  and  strength,  held  to  justify  a  finding  that  they  were 
*'diependent"  upon  him  within  Employers*  Liability  Act  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  arts.  5246—1  to  5246—91). 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  405[5].) 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Dependent.) 

2  MASTER  AND  SERVANT—  DEPENDENCY  WITHIN  COM- 
PENSATION ACT  QUESTION  OF  FACT. 

The   question   of    dependency    within    the    Workmen's    Compensation 
Act  (Vernon's  Ann.  Civ.  St.  Supp.  1918.  arts.  5246—1  to  5246—91)  is  one 
cf  hex  rather  than  law,  and  each  case  must  rest  on  \U  own  facts. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

3.  MASTER  AND  SERVANT- TEST  OF  DEPENDENCY  WITHIN 

COMPENSATION  ACT  STATED. 

Under  the  Workmen's  Compensation  Act  (Vernon's  Ann.  Cv.  St. 
Supp.  1918,  arts.  524''- -I  to  5246—91,  the  test  of  dependency  is.  nit 
whether  the  family  could  support  life  without  the  services  or  contribu- 
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tions  of  the  deceased,  but  whether  ihey  depended  upon  them  as  part  of 
their  income  or  means  of  living. 

(For  other  cases,  see  Master  and  Servant,  I>ec.  Dig.  §  388u) 

i.  MASTER  AND  SERVANT— FAILURE  TO  DEFINE  DEPEND- 
ENTS WITHIN  COMPENSATION  ACT  HELD  NOT  ERROR. 
In  a  suit  to  set  aside  an  awaird  under  the  Employers'  Liability  Act 
(Vernon's  Ann.  Civ.  St.  Supp.  1918.  arts.  5246-1  to  5246—91)  to  parents 
as  dependents,  for  the  death  of  their  son,  refusal  of  the  trial  ju.ige 
to  define  the  world  "dependents"  was  not  erroneous;  the  statute  itself 
failing  to   define  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417(5].) 

5.  MASTER  AND  SERVANT— FINDING  OF  DAILY  WAGE  AS 
BASIS  OF  COMPENSATION  HELD  WARRANTFJ). 
Evidence  held  to  sustain  a  finding  as  to  the  amount  of  daily  earnings 
of  those  of  the  same  class  as  deceased  employe  doing  the  same  work 
during  the  preceding  year  within  Workmen's  Compensation  Act  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  arts.  5246—1  to  5246-91),  providing  that 
where  an  injured  employe  shall  not  have  worked  for  a  year  his  average 
annual  wages  shall  consist  of  300  times  the  average  daily  wage  which  an 
tmployf'  of  the  same  class  working  substantially  the  whole  of  such  im- 
mediately preceding  year  in  similar  emloyment  shall  have  earned  duringr 
the  days  when  so  employed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405f6].) 

Appeal  from  District  Court,  Travis  County;  George  Calhoun,  Judge. 

Proceedings  W.  M.  Hibbs  and  another  under  the  Employers'  Liabil- 
ity Act  to  recover  for  the  death  of  J.  D.  Hibbs,  an  employe  of  the  Mid- 
land Bridge  Company,  opposed  by  the  Southern  Surety  Company,  in- 
surer. An  award  by  the  Industrial  Accident  Board  was  affirmed  on 
appeal  to  the  district  court,  and  insurer  appeals.  Affirmed. 

Hart  &  Patterson,  of  Austin,  for  appellant. 

Charles  W.  Webb,  of  Elgin,  and  Brooks,  Hart  &  Woodward,  of 
Austin,   for  appellees. 

Fly,  C.  J.  On  February  21,  1918,  J.  D.  Hibbs,  a  son  of  W.  M.  Hibbs 
and  Carrie  Hibbs,  was  killed  while  an  employe  of  the  Midland  Bridge 
Company,  which  was  a  subscriber  under  the  Employers'  Liability  Act  of 
1917,  chapter  103,  p.  269,  General  Laws  of  the  Thirty-Fifth  Legislature 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts.  5246—1  to  5246—91).  Appellees 
filed  their  claim  with  the  Industrial  Accident  Board  of  Texas,  as  de- 
pendent parents  of  their  deceased  son,  and  on  September  5,  1918,  an  order 
was  issued  by  the  Industrial  Accident  Board  awarding  appellees  weekly 
compensation  of  $13.80  for  a  period  of  360  weeks.  Appellant,  being 
dissatisfied  with  the  award,  gave  the  required  notice  and  filed  suit,  being 
the  insurer  of  the  Midland  Bridge  Company  in  the  district  court  of  the 
Fifty-Third  district  of  Travis  county,  to  set  aside  the  award.  The  cause 
was  submitted  on  the  following  issues: 

(1)  "Were  the  defendants,  W.  M.  Hibbs  and  Carrie  Hibbs,  as  parents 
of  J.  D.  Hibbs,  deceased,  taking  into  consideration  their  condition  and 
circumstances  in  life,  dependent  wholly  or  in  part  upon  the  labor  of  the 
deceased.  J.  D.  Hibbs,  for  support  at  the  time  of  the  accident  which 
resulted  in  his  death?" 

(2)  "What  was  the  average  daily  wage  which  was  earned  by  an  em- 
ploye of  the  same  class  as  the  deceased,  J.  D.  Hibbs,  working  substantially 
the  whole  of  the  immediately  preceding  year,  in  the  same  or  a  neighboring 
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place  as  that  which  the  said  J.  D.  Hibhs  was  working  at  the  time  of  his 
death." 

On  the  answers  to  those  issues  judgment  was  rendered  awarding  ap- 
pellees the  same  amount  as  was  awarded  by  the  Industrial  Accident 
Board. 

The  important  question  to  be  determined  in  this  court  is  as  to  whether 
the  jury  was  justified  in  finding  that  appellees  were  dependent  in  whole 
or  in  part  upon  the  labor  of  their  deceased  son,  J.  D.  Hibbs.  The  statute 
does  not  define  "dependent"  as  used  therein,  but  merely  provides  that  the 
benefit  of  the  insurance  provided  for  therein  shall  be  used  for  the  benefit 
of  dependents,  among  whom  are  "dependent  parents."  It  is  the  contention 
of  appellant  that  the  evidence  fails  to  bring  appellees  within  the  purview 
of  the  statute. 

[1]  It  is  agreed  that  the  Midland  Bridge  Company  was  a  subscriber 
to  the  Employers'  Liability  Act  and  carried  a  policy  with  appellant;  that 
J.  D.  Hibbs,  the  son  of  appellees,  was  in  the  employment  of  the  Midland 
Bridge  Company  on  February  20,  1918,  and  was  covered  by  the  insurance 
policy  of  his  employer;  and  that  he  was  killed  in  the  course  of  his  employ- 
ment on  that  date.  Appellees  owned  no  real  estate,  but  were  renters  who 
had  been  working  a  parcel  of  land  on  "Tim  Moore's  place  in  Bastrop 
county"  for  13  years.  All  the  property  of  appellees  consisted  of  a  pair 
of  mules,  a  pony,  a  cow  and  heifer,  and  a  few  farming  implements.  The 
deceased  son  was  19  years  old  when  killed,  and,  there  being  a  failure  in 
crops  in  1917,  had  gone  to  Houston  to  obtain  temporary  employment  in 
order  to  buy  himself  much  needed  clothing.  He  had  promised  appellees, 
and  fully  expected,  to  return  in  time  to  assist  his  parents  in  making  a 
crop  in  1918.  He  had  for  a  number  of  years  been  assisting  his  father  in 
cultivating  the  rented  place,  and  his  mother  in  her  labors  about  the  house. 
It  was  in  testimony  that  he  did  the  work  of  a  man  on  the  farm.  His 
mother  and  father  had  led  a  hard  life  and  were  failing  in  health  and 
strength,  and  the  dead  boy  not  only  was  his  father's  chief  help  on  the 
farm,  but  he  carried  water,  milked  the  cow.  cut  wood,  and  fed  the  stock. 
He  was  the  chief  dependence  of  his  parents. 

It  was  not  the  intention  of  the  Legislature  to  so  limit  the  meaning  of 
the  word  ''dependent"  that  a  parent  must  be  a  paralytic  or  otherwise 
totally  incapacitated  from  obtaining  the  bare  necessities  of  life  in  order 
to  obtain  the  benefit  of  employers'  liability  insurance;  nor  did  the  Legis- 
lature intend  that  insurance  companies  could  evade  pontracts  by  proof 
that  a  son  was  not  at  the  very  time  of  his  death  giving  his  wages  to  his 
parents,  but  had  temporarily  obtained  employment  in  order  to  buy  clothes 
for  himself  which  the  parents  were  too  poor  to  supply  and  at  the  same 
time  relieve  them  of  the  burden  of  furnishing  food  for  him.  He  was  to 
return  in  a  short  time  to  renew  his  labors  on  the  farm.  A  temporary 
intermission  in  work,  between  seasons,  would  not  in  reason  remove  the 
dependency  of  the  parents  on  his  labor  in  caring  for  the  farm.  The  facts 
of  the  Connecticut  case  of  Blanton  v.  Wheeler  &  Howes  Co.,  91  Conn. 
226,  99  Atl.  494,  Ann.  Cas.  1918B,  747,  are  not  similar  to  those  in  this 
case.  There  was  no  intermission  of  six  months  in  the  dependency  of  the 
parents  of  the  dead  boy  on  his  help  and  assistance,  but  he  merely  lifted 
the  burden  of  buying  his  clothes  and  supplying  his  food  from  the  already 
over-burdened  shoulders  of  his  parents,  at  a  time  when  farm  labor  could 
not  be  performed.  The  deceased  in  this  case  was  laboring  to  provide  the 
necessities  of  life  for  his  parents.  The  parents  of  a  farmer  boy  could 
never  be  dependent  on  him  if  he  was  compelled  to  labor  every  day  and 
hour  of  his  life  on  the  farm,  and  no  definition  given  that  would  require 
such  strictness  and  narrowness  in  the  consideration  of  the  word  "de- 
pendent." as  used  in  the  Texas  statute,  will  meet  with  favorable  consid- 
eration by  this  court.  We  prefer  the  more  humane  and  reasonable  de- 
cisions which  give  a  broader  and  more  enlightened  meaning  to.  the  word 
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as  used  in  statutes  similar  to  the  Texas  statute.     The  Supreme  Court  of 
Georgia,  in  Railway  v.  Glover,  92  Ga.  132,  18  S.  E.  406,  held  :  '       . 

''Members  of  the  same  household,  who  live  by  their  common  labor  and 
its  proceeds,  have  a  mutual  dependence  one  upon  another.  Certainly  so 
unless  it  is  shown  that  a  particular  member  consumes  as  much  or  more 
of  the  common  stock  than  he  contributes  to  it.  Even  that  would  no-t  be 
a  conclusive  test,  for  the  services  of  a  child  to  a  mother  or  a  mother  to 
a  child  may  well  be  reckoned  as  contributing  substantially  to  the  support 
of  the  recipient  far  beyond  any  money  value  which  the  services  may  haye, 
and  the  chief  element  of  dependency  may  be  in  respect  of  personal  service 
of  this  nature." 

Again  in  the  case  of  Fuller  v.  Inman,  10  Ga.  App.  680,  74  S.  E^ 
291,  the  same  court  said: 

"It  is  utterly  immaterial  that  the  child  does  not  earn  sufficient  money 
to  support  himself.  If  the  mother  gets  the  benefit  of  what  he  does  earn, 
or  of  his  labor,  and  she  is  dependent  upon  such  labor  or  earnings  for 
support,  she  has  a  right  to  recover  'for  his  negligent  homicide.  *  *  ♦ 
If  he  performs  substantial  services  of  which  she  receives  the  benefit 
in  and  about  the  household,  this  is  a  contribution  to  her  support,  and 
she  is  dependent  upon  the  child  within  the  meaning  of  the  law,  without 
reference  to  whether  he  contributes  one  penny  to  her  support.  The 
statute  deals  with  fact,  not  theory.  It  is  the  fact  of  contribution  and 
the  fact  of  dependency  which  creates  the  right  of  action." 

[2.  3)  The  question  of  dependency  is  one  of  fact  rather  than  a  ques- 
tion of  law,  and  each  case  must  rest  on  its  own  facts.  The  test  of  de- 
pendency is,  not  whether  the  family  could  support  life  without  the  services 
or  contributions  of  the  deceased,  but  whether  they  depended  upon  them 
as  part  of  their  income  or  means  of  living.  Bradbury,  Workman's  Com- 
pensation, pp.  571  to  573.  All  the  cases  seem  to  hold  that  partial  de- 
pendency is  a!l  that  is  required,  and  a  mere  temporary  intermission  in  the 
performarce  of  services  or  the  making  of  contributions  will  not  destroy 
dependency.  If  so,  a  week's  vacation  or  sickness  for  a  time  would  cancel 
the  con'ract  of  insurance.  It  has  been  held  that  a  person  may  have  been 
a  dependent  on  another  even  though  he  had  only  sent  money  at  irregular 
intervals  and  in  irregular  amounts.  -Bradbury,  Work.  Compensation,  pp. 
573,  574.  The  object  of  the  statute  is  to  help  the  relatives  of  a  deceased 
person  who  may  have  been  dependent  on  him,  and  its  beneficent  design 
'hould  not  be  destroyed  by  technical  construction  and  fine  distinctions. 
The  law  would  become  almost  a  dead  letter  if  insurance  of  the  employe 
can  le  defeated  by  the  subtle  interpretation  of  the  law  advanced  by  ap- 
pellants.    The  first  assignment  of  error  is  overruled. 

[41  The  second  assignment  of  error  complains  of  the  refusal  of  the 
trial  judge  to  define  the  word  "dependent"  for  the  jury.  The  court  asked 
the  jury: 

"Were  the  defendants,  W.  M.  Hibbs  and  Carrie  Hibbs,  as  parents 
of  J.  D.  Hibbs,  deceased,  taking  into  consideration  their  condition  and 
circumstances  in  life,  dependent  wholly  or  in  part  upon  the  labor  of  the 
deceased,  J.  D.  Hibbs.  for  support  at  the  time  of  the  accident  which 
resulted  in  his  death?" 

That  question  was  clear  and  as  open  to  the  comprehension  of  an 
average  jury  as  any  number  of  definitions  would  have  made  it.  The 
Legislature  evidently  did  not  deem  it  necessary  to  define  a  word  so  gen- 
erally comprehended,  for  no  definition  of  "dependent"  is  given  in  the 
statute.  The  definition  of  "dependent"  asked  by  appellant  was,  if  correct, 
coupled  with  matters  not  raised  by  the  evidence  such  as  benefits  "which 
might  be  devoted  to  the  establishment  or  increase  of  some  fund  which  he 
might  decide  to  lay  aside,  and  does  not  cover  donations  or  gifts."  Such 
a  charge  would  not  have  aided,  but  would  probably  have  confused  the 
jury.     The  second  assignment  of  error  is  overruled. 
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As  hereinbefore  concluded  by  this  court,  the  evidence  was  sufficient  to 
show  that  appellees  were  dependent  parents  of  J.  D.  Hibbs,  deceased,  and 
the  third,  fourth,  and  fifth  assignments  of  error  are  overruled. 

[5]  It  was  established  by  the  evidence  that  the  deceased,  J.  D.  Hibbs, 
had  been  in  the  employment  of  the  Midland  Bridge  Company  for  about 
three  months  or  less,  and  not  for  a  year,  and  it  is  provided  by  the  Work- 
men's Compensation   Act,  herein  cited,  that — 

An  **injured  employe  who  shall  not  have  worked  for  a  year,  his 
average  annual  wages  shall  consist  of  three  hundred  times  the  average 
daily  wage  or  salary  which  an  employe  of  the  same  class  working  sub- 
stantially the  whole  of  such  immediately  preceding  year  in  the  same  or  in 
a  similar  employment  in  the  same  or  neighboring  place,  shall  have  earned 
in  such  employment  during  the  days  when  so  employed." 

It  is  also  provided,  when  it  is  impracticable  to  compute  the  average 
weekly  wages,  it  shall  be  computed  by  the  board  in  any  manner  that  may 
seem  just  and  fair  to  the  parties.  There  was  evidence  tending  to  show 
that  employes  of  the  same  class  as  young  Hibbs  had  received  for  the 
entire  preceding  year  $4  or  more  per  day,  and  consequently  appellees 
were  entitled  to  recover  300  times  the  sum  of  $4.  The  evidence  was 
sufficient  to  sustain  the  finding  of  the  jury  that  $4  a  day  was  earned  by 
those  of  the  same  class  as  J.  D.  Hibbs,  during  the  preceding  year.  The 
sixth  assignment  is  overruled. 

The  judgment  is  affirmed. 


GEORGIA  CASUALTY  CO.  v.  WARD  et  al.     (No.  2241.) 
(Court  of  Civil  Appeals  of  Texas.    Texarkana.     May  13,  1920.) 
221  Southwestern  Reporter  298. 

MASTER   AND    SERVANT— WHERE   THERE    WAS    EVIDENCE 
OF  INCAPACITY  OF  SERVANT  TO  FILE  CLAIM  FOR  COM- 
PENSATION,    CAUSE      SHOULD     NOT      BE     DISMISSED, 
TH<JLGH  INCAPACITY  WAS  NOT  ALLEGED. 
In  an  acton  for  injuries  to  an  employee  where  demand  for  compensa- 
tion was  not  made  within  the  time  limited  by  the  Workmen's  Compensa- 
tion Act  and  no  allegation  of  incapacity  was  made,  yet  where  there  was 
evidence  of  incapacity  the  judgment  should  not  be  reversed  and  the  cause 
dismissed  on  the  employer's  appeal,  but  the  case  should  be  remanded  to 
the  lower  court  for  further  proceedings. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  412.) 

Appeal  from  District  (Zourt,  Hunt  County ;  A.  P.  Dohoney.  Judge. 
On  motion  for  rehearing.     Rehearing  granted,  and  former  opinion, 
which  rcMTsed  and  dismissed,  nrjoditled  :in»J  cause  reversedand  remanded. 
For  former  opinion,  see  220  S.  W.  380. 

Frank  S.  Anderson,  of  Galveston,   for  appellant. 
B.  Q.  Evans,  of  Greenville,  for  appellees. 

Wilson,  C.  J.  As  stated  in  the  opinion  filed  February  26,  1920,  while 
Ward  was  injured  in  June,  1916,  he  did  not  present  a  claim  for  compensa- 
tion for  the  injury  until  March  13,  1918.    By  the  terms  of  the  Act  April 


Digitized  by 


Google 


1920.]  UINTAH  FR  &  LT.  CO.  v.  INDUS.  COM*N  ETC.  (Utah.)      229 

16,  1913  (Uws  1913,  c.  179  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5246h-5246zzzzl),  referred  to  in  said  opinion,  Ward  was  excused  from 
presenting  such  a  claim  within  the  time  therein  specified  if  and  while  he 
was  physically  or  mentally  incapacitated  from  making  it.  There  were  no 
pleadings  by  appellee  suggesting  such  incapacity  on  Ward's  part  as  excused 
him  from  making  the  claim  before  he  did,  but  appellees  insist  in  the  motion 
there  was  evidence  tending  to  show  such  incapacity,  and  therefore  that 
after  reversing  the  judgment  we  should  have  remanded  the  cause  for  fur- 
ther proceedings  in  the  trial  court,  instead  of  here  rendering  judgment 
dismissing  the  suit.  We  have  concluded  that  appellees'  contention  should 
be  sustained  in  respect  to  the  matter  stated,  and  will  set  aside  the  judgment 
rendered  here  so  far  as  it  dismissed  the  case,  and  will,  instead,  direct 
that  the  cause  be  remanded  to  the  court  below  for  such  further  proceed- 
ings there  as  are  authorized  by  law. 


UINTAH     POWER    &    LIGHT     CO.  et  al.  v.  INDUSTRIAL  COM- 
MISSION OF  UTAH.     No.  3463.) 

(Supreme  Court  of  Utah.    April  24.  1920.) 

189   Pacific    Reporter   875. 

1.  MASTER  AND  SERVANT— ALLOWANCE  OF  COMPENSATION 
TO  DEPENDENTS  FOR  252  WEEKS  HELD  PROPER. 
Ft  is  within  the  d'scretion  of  the  Industrial  Commission,  in   fixing 
compensation  for  the  death  of  an  employee,  to  provide  that  it  should  be 
continued  in  favor  of  partial  dependents  for  252  weeks.    . 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[1].) 

2  M.ASTER  AND  SERVANT— EMPLOYER  CANNOT  COMPLAIN 
OF  COMPUT.ATION  OF  WAGE  IF  LESS  THAN  THAT  RE- 
QUIRED   BY   COMPENSATION    ACT. 

Under  Comp.  Laws  1917,  §  3142,  making  the  basis  of  computation 
the  average  weekly  wage  at  the  time  of  injury,  the  basis  of  computation 
for  an  employee  who  at  that  t'me  was  working  6  days  a  week  at  a  wage 
of  $4  a  day  was  $24,  so  that  the  employer  and  insurer  could  not  complain 
of  the  computation  on  the  basis  of  3(X)  working  days  a  year  which  made  the 
weekly  wage  less  than  $24. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[8].) 

Action  by  Uintah  Power  &  Light  Company  and  another  against  the 
Industrial  Commiss'on  of  Utah  to  review  an  award  by  the  Commission  of 
compensation  for  the  death  of  Alex  A.  Hunt.    Award  affirmed. 

De  Vine,  Stine  &  Gwilliam,  of  Ogden,  for  plaintiffs. 
Dan  B.  Shields,  Atty  Gen.,  and  Jas.  H.  Wolfe,  O.  C.  Dalby,  and  H. 
Van  Dam,  Jr.,  Asst  Attys  Gen.^  for  defendant. 

Weber,  J.  Before  the  Industrial  Commission  the  parties  stipulated 
the  facts  in  the  present  case  to  be:  On  July  16,  1919,  Alex  A.  Hunt,  of 
Roosevelt,  Utah,  was  fatally  injured  by  reason  of  an  accident  arising 
out  of  and  in  the  course  of  his  employment  while  regularly  employed  at 
Roosevelt  by  the  Uintah  Power  &  Light  Company,  an  employer  subject  to 
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the  provisions  of  the  Workmen's  Compensation  Act  (Laws  1917,  c.  83). 
The  wage  earned  by  the  deceased  at  the  time  of  the  accident  was  $4  per 
day,  working  6  days  per  week.  The  Ocean  Accident  &  Guarantee  Corpora- 
tion is  the  insurance  carrier  of  the  Uintah  Power  &  Light  Company. 
The  dependents  of  the  deceased  are  James  Hupt  and  Margaret  Hunt. 
In  addition  to  the  stipulation  it  was  proved  that  James  Hunt  and  Margaret 
Hunt  were  the  parents  of  Alex  Hunt,  and  that  they  wert  partially  de- 
pendent upon  him. 

At  the  hearing  in  January  of  this  year  the  commission  rendered  its 
decision  awarding  to  the  parents  of  Alex  Hunt  compensation  of  $13.85  per 
week  for  a  period  of  252  weeks,  not  to  exceed  $3,490,  and  the  sum  of 
$156  burial  expenses. 

An  application  for  rehearing,  filed  by  plain tiflfs,  was  denied.  Plaintiffs 
have  instituted  this  action  to  review  the  proceeding's  of  the  commission, 
and  contend  that  th^  commission  erred  in  computmg  compensation  and 
that  the  award  is  excessive. 

The  evidence  shows  that  during  the  year  prior  to  his  death  Alex 
Hunt  contributed  $340  to  the  support  of  his  parents.  The  commission 
found  the  parents  partially  depenclent  upon  their  son,  and  that  conclusion 
was  justified  and  supported  by  the  undisputed  evidence.  It  is  asserted 
by  plaintiffs,  and  admitted  by  defendant,  that  the  computation  by  the 
commission  was  made  in  this  manner:  The  daily  wage,  $4,  multiplied  by 
300,  the  number  of  working  days  in  the  year,  made  $1,200.  That  sum 
divided  by  52  makes  the  quotient,  the  amount  of  the  average  weekly  wage, 
$23.07;  and  60  per  cent,  of  $23.07  is  $13.85.  This  amdunt  weekly  for 
252  weeks  makes  a  total  of  $3,490. 

[11  The  allowance  for  252  weeks  only  was  because  the  parents  were 
not  wholly  dependent.  To  designate  that  number  of  weeks,^  under  the 
circumstances  of  this  case,  was  clearly  within  the  discretion  of  the 
commission. 

[21  The  rule  used  to  ascertain  the  weekly  wage  may  be,  as  plaintiffs 
claim,  wholly  arbitrary.  In  many  states  it  is  the  statutory  rule,  and  ex- 
perience has  shown  that  in  the  great  majority  of  cases  its  results  are  fair 
and  equitable  to  all  parties  concerned.  If  the  rule  were  disregarded  in 
ihis  case,  and  the  words  of  the  statute  followed,  the  amount  allowed  would 
have  been  greater.  Comp.  Laws  Utah  1917,  S  3142,  provides  for  the 
following  basis  of  computation: 

"The  average  weekly  wage  of  the  injured  person  at  the  time  of  the 
injury  shall  be  taken  as  the  basis  upon  which  to  compute  the  benefits." 

The  average  weekly  wage  at  the  time  of  the  injury,  as  shown  by  the 
stipulation,  was  $24.  Sixty  per  cent,  of  that  weekly  wage  would  be  $14.40. 
Allowing  that  amount  for  252  weeks,  the  result  would  be  $3,628.80. 

The  dependents,  however,  are  not  complaining.  The  employer  and  the 
insurance  carrier  have  no  cause  for  complaint. 

The  other  objections  urged  by  plaintiffs  are  without  merit. 

The  award  of  the  commission  is  affirmed,  with  costs. 

Corfman,  C  J.,,  and  Gideon  and  Thurman,  jj.,  concur. 

Frick,  J.  I  concur.  In  view,  however,  that  counsel  for  the  insurance 
carrier  very  earnestly  contend  that  the  Industrial  Commission  has  allowed 
excessive  compensation  to  the  parents  of  the  deceased  in  this  case,  and  in 
violation  of  the  terms  of  our  statute,  it  becomes  necessary  to  construe 
the  statute  relating  to  the  question  of  compensation.  I  therefore  desire 
to  add  a  few  words  to  what  has  been  said  by  Mr.  Justice  Weber. 

The  statute  (Comp.  Laws  1917,  S  3142)  provides: 

"The  average  weekly  wage  of  the  injured  person  at  the  time  of  the 
injury  shall  be  taken  as  the  basis  upon  which  to  compute  the  benefits." 

Another  section  of  the  statute,  in  case  death  results  from  the  injury, 
fixes  the  percentage  of  the  weekly  wage  that  shall  be  allowed  to  the 
dependents  or  to  those  only  partially  dependent  upon  the  deceased  and 


Digitized  by 


Google 


/«a9.1  UINTAH  FR  &  Lt.  CO.  v.  INDUS.  COM'N  ETC  (Utah.)      231 

the  fexigth  of  time  the  payments  shall  continue,  with  certain  limitations  as 

to   siwrarmonnts.    Counsel  insists  that  in  taking  the  weekly  earnings  of  the 

cfece^^^  at  the  time  of  his  death  the  commission  arrived  at  a  wrong 

result: •    They  contend  that  the  average  weekly  wage  at  the  time  of  the 

injui-^^    means  "the  annual  earnings  of  the  deceased   (or  the   12  months 

prec^^iing  the  injury  divided  by  52."    I  cannot  see  how  such  a  conclusion 

can     lr»^  arrived  at  under  the  statute.    The  result  no  doubt  would  be  the 

averat,^3fe  earnings  for  each  week  of  the  entire  year  preceding  the  injury, 

but    i^       might  be  much  less  or  much  more  than  the  "average"  earnings  "at 

Jhe     t.m  mrxit  of  the  injury."     While  it  is  true  that  in  the  statute  the  words 

'*\^«_«~^a.ge  weekly  wage"  are  used,  it  is  also  true  that   those   words  are 

jualijtf^i^d  by   what,   it   seems  to  me,  are  the   controlling   words,  namely, 

at^  t:l-ft  ^  time  of  the  injury."    All  the  words  of  the  statute  must  be  given 

fn^iir^     <=3rdinary  and  usual  meaning,  and  all  the  qualifying  words  must  be 

Corisi<3l^red  and  construed  together.    The  basis  of  compensation,  therefore, 

'^    tH^&      average  weekly  wage  that  the  injured  person  earned  at  the  time 

^*    tH^     injury.    As  pomted  out  by  Mr.  Justice  Weber,  the  earnings  of  the 

^^c^ai-sr«d  at  the  time  of  his  injury  were  $4  per  day,  and  he  worked  6  days 

a     we^lc.     But  one   result  is  possible,   therefore,  in   this  case,   so   far  as 

"^'^i'^K'      the  weekly  wage  is  concerned ;  and  when  that  is  fixed  the  amount 

^^    t>^     allowed  necessarily  follows  as  a  mathematical  result. 

^Cr<z>unsel  urge,  however,  that  in  arriving  at  the  result  the  word  "aver- 

*K^»**     ^s  used  in  the  statute,  was  disregarded  and  given  no  effect  whatever. 

^J^    rrtsa  l<ing  the  contention  counsel  evidently  have  overlooked  the  fact  that 

^^    *t^s*.tute  is  intended  to  cover  all  kinds  of  cases.    The  employe  may  work 

dail3r     ^t  a  fixed  wage  and  at  the  time  of  his  injury  he  may,  for  a  term 

?*   yoai-T-s  or  months,  have  worked  at  the  saVne  rate.    If  that  were  so,  there 

*i  *^*-^^^'ng  either  gained  or  lost  by  attempting  to  average  his  weekly  wage. 

^^^tW-cr  employe  may,  however,  work  only  mtermittently  and  irregularly, 

and     tf-i^t  may  be  the  regular  course  of  his  employment.    In  that  way  he 

^*^y.   "^^^ork  3  days  in  one  week,  4  days  in  the  following  week,  and  so  on. 

A^gaiii^      an  employe  may  do  piecework,  or  work  for  a  commission,  and 

***     tH^^^    ^ay  his  earnings  may  fluctuate  so  that  the  week  in  which  he 

^^s     in  j  ured  he  may  have  earned  considerably  more  than  he  did  in  the 

P''^^^<li«ig   one   or  might  earn   in    the    following   week,   or   the   earnings 

^^y    H^^e  been  considerably  less,  and  yet  his  regular  earnings  from  week 

to   ^ve^lc  may  not  vary  very  much  as  to  amount.    Moreover,  the  employ- 

Ha*^^    *"r»ay  be  such  that  the  number  of  hours  of  work  may  change  from 

*^^^    <iay,  or  week  to  week,  and  at  times  the  employe  may  be  required  to 

^5**^^      Overtime,  and  yet   the   amount   of   the  earnings   may  not   greatly 

JL '"^    ^«'om  week  to  week  and  still  may  do  so  from  day  to  day.    Further, 

rat    ^**^I^loyc  may  work  for  a  monthly  wage  which  may  be  at  a  uniform 

J?^^'  if***'  ^^^  ^^^  reasons  stated  above,  his  earnings  may  fluctuate   from 

his    ^         to  month.     If,  therefore,  the  employe  works  intermittently,  or  if 

w-       ^^^Res    fluctuate,   as   suggested,   the   commission   must   arrive   at   the 

^"■^^^   weekly  wage"  at  the  time  of   the   injury  by   such   method   of 

r-I"I^^t:ation    as    in    their   judgment    will   effectuate   the    purpose   of    the 

J    *^^*"s  of  the  statute.    One  thing,  to  my  mind  at  least,  is  clear,  and  that 

jj^jV^^^    the  framers  of  the  statute  did  not  intend  that  the  earnings  of  the 

\^2iy^^^^    person  should  be  either  enlarged  or  diminished  because  he  may 

^j,     ^    forked  for  either  a  larger  or  smaller  wage  at  some  time  prior  to 

^^  **^i*!iry  in  some  other  or  in  the  same  employment.    The  statute  assumes 

ind    K^^^  average  wages  earned  at  the  time  of  the  injury  will  continue 

^f  ^"*^itcly,  and  hence  the  earnings  at   that  time   were   made  the  basis 

?*^Putation. 

.j^    ,*'^    view  of  the  stipulated   facts,   I   cannot  conceive  how   the  Indus- 

^y^^    ,  Commission  could  have  arrived  at  a  conclusion  more  favorable  to 

^^-  **^surance  carrier  in  this  case  than  it  did.     If  the  application  of  the 

^ute    results  in   inequalities  and   does   not   reflect  justice   in   all   cases, 

^^^  *-^Kislature,  and  not  the  courts,  should  be  appealed  to  to  correct  the 

•*  He  award  of  the  commission  should  be  affirmed. 
^OU  VI— Comp.  :•• 
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COLETRANE  v.  OTT,  workmen's  compensatjon  commissioner.    (No. 

4047.) 

(Supreme  Court  of  Appeals  of  West  Virginia.  April   13,  1920.) 

103    Soirtheastern    Reporter    102 

(Syllabus  by  the  Court.) 
1.    MASTER    AND    SERVANT— EMPLOYE'S    WIDOW    CONCLU- 
SIVELY   PRESUMED   TO    BE   DEPENDENT    WITHIN    COM- 
PENSATION   ACT. 

The  widow  of  a  deceased  employe  is  conclusively  presumed  to  be  a 
dependent  within  the  meaning  of  our  workmen's  compensation  law,  and 
is  entitled  to  participate  in  the  fund  unless  deprived  thereof  under  the 
pnovisions  of  sedion  36  of  the  act.  chapter  15p,  Barnes'  Code  1918 
(Code.  §  692). 

(For  other  cases,  see  Master  and  Servant    D«c.  Dig.  §  388.) 

2  MASTER  AND  SERVANT— NONRESIDENT  WIDOW  SUP- 
PORTED BY  EMPLOYE  HELD  ENTITLED  TO  PARTICI- 
PATE IN  WORKMEN'S  COMPENS.\TION  FUND;  "ABAN- 
DONED;"   "LIVING    SEPARATE." 

Where  the  widow  of  deceased  employe  has  continued  to  reside  in 
another  state  in  a  home  provided  and  paid  for  by  him,  and  where  he  has 
continued  to  contribute  to  her  support  by  money  and  clothing  for  the 
whole  period  of  his  absence,  including  the  twelve  months  next  pre- 
ceding his  death,  and  where  he  has  continuously  visited  her  and  her 
children  by  him,  ihoiigh  at  intervals  of  one  or  two  years  only,  and  during 
the  entire  term  has  continued  to  write  her  on  an  average  of  twice  each 
month,  sending  money  and  clothing,  ajid  professing  love  and  affection 
and  proffering  continued  support,  they  are  not  living  separate  and  apart, 
nor  has  he  abandoned  her  nor  failed  to  contribute  to  her  support  so  as  to 
deprive,  her,  under  said  section  36.  of  right  to  participate  in  said  work- 
men's compensation  fund. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^  38^.) 
(b'or  other  definitions,   see   Words   and    Phrases,   First   and   Second 
Series,  Abandon.) 

3.  MASTER  AND  SERVANT— NONRESIDENT  WIDOW  OF  EM- 
PLOYE CONTRACTING  BIGAMOUS  MARRIAGE  HELD  EN- 
TITLED TO  PARTICIPATE  IN  WORKMEN'S  COMPENSA- 
TION   FUND. 

Nor  will  the  fact  that  such  deceased  employe  may  during  his  so- 
journ here  have  contracted  a  bigamous  marriage  with  another  woman 
and  cohabited  with  her  in  this  .state  in  any  way  operate  to  affect  or  de- 
prive his  lawful  wife  of  participation  in  the  workmen's  compensation 
fund. 

(For  other  cases,  see  Master  and  .Servant,  Dec  Dig.  §  388.) 

Position  by  Nannie  McCain  Coletrane  against  Lee  Ott,  Workmen's 
Compensation  Commissioner,  to  review  record  on  which  the  petitioner 
was  denied  participation  in  the  workmen's  compensation  fund.  Order 
of  Compensation  Oo^nmissioner  reversed,  and  decision  directed  to  be 
certified  to  him  for  further  action. 

Anderson,  Strother,   Hughes  &  Curd,  of  Welch,   for  petitioner. 
E.  T.  England,  Miy.  On.,  and  Frank  Lively,  Asst.  Atty.  Gen.  for 
respondent. 
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ibCiLLER,  J.     Petitioner,  residing  in  North  Carolina,  and  representing 

hersicli  to  be  the  widow  of  William,  or  Madison,  Coletrane.  who  died  as 

the   result  of  injuries  sustained  while  employed  in  a  coal  mine  in  this  state, 

^'SLS     denied  participation  in  the  workmen's  compensation  fund  by  the  de- 

/en  d^  a:it,  on  the  ^ound  that  it  was  not  proven  she  was  dependent  on  the 

decca^^rcd  at  the  time  of  his  death,  for  support. 

r  «-m  her  application  filed  before  the  commissioner,  duly  sworn  to,  and  in 

afticiai.^v"-its  and   exhibits    filed,   petitioner    showed    she   was    fifty-six   years 

of  skf^^^^,  was  first  married  to  the  deceased  October  29,  1885,  in  Randolph 

CoLm't3/,  North  Carolina,  by  whom,  between  that  date  and  the  year  1891, 

she    1-1.S&.C]  borne  four  children,  one  dead,  three  living;  that  in  the  latter  year 

her     Fam^sband  came  to  West  Virginia  to  obtain  work,  and  where  he  had 

.'t/riaLia-med  until  the  date  of  his  death,  but  that  during  the  whole  of  the 

//ytc^i-y^sfcl  she  had  continued  to  reside  in  a  home  purchased  and  paid   for 

V     Fiir»-i  in  North  Carolina,  and  that  he  had  continuously  supported  or 

cont:r£l:>uted  to  her  support  there;  that  in  the  year  1897  she  obtained  a 

divorcr^    from   him   in   the   state   of    North    Carolina,   on   the  ground   of 

desertion,   but  on    December  29,   19Q2,   she   was   re-married   to  him   and 

had     vm^^Ter  since  then  been  divorced;  that  after  her  second  marriage  she 

co»^tirnaed  to  reside  and  remain  in  the  home  so  provided  by  her  husband, 

^^»^«"e'       lie  visited  her  occasionally,  once  every  one  or  two  years,  and  that 

he     Ha.<:l     continuously  thereafter  supported  her  or  contributed  to  her  sup- 

^Xy  •       tliat  during  the  year  immediately  preceding  his  death  he  had  con- 

tnovit^^  as  much  as  $120.00  thereto.     And  she  proved  that  continuously 

h^     Hsfccrl     kept  up  a  correspondence  with  her,  writing  her  on  an  average 

01     a>lx>ut  twice  a  month,  and  as  evidence  thereof  she  exhibited  a  num- 

^'^   .  ^^  ^      letters   received,   others  having  been   lost  or  destroyed,   showing 

''^"J^t^t prices   of   money  and   expressions   of   love   and   affection    for   her 

^^     .^*s  children,   and   representing  his  intention  to  bring  her  to  West 

^""fir**^isi.  and  that  he  was  endeavormg  to  buy  and  pay  for  property  in  this 

*J^^^*      So  that  he  might  have  something  to  leave  them  after  his  death. 

^™^     3.1  so  proved  by  the  records  in  North  Carolina  her  first  and  second 

^^^''^a^-e  to  deceased;  and  there  was  nothing  offered  in  evidence  to  the 

coriti-ar-y. 

"^OAvever,  it  had  been  brought  to  the  attention  of  the  commissioner 
^"^*  on^  Annie  Coletrane,  formerly  Annie  Mays,  claimed  compensation 
as.  tile  widow  of  the  deceased;  and  there  was  evidence  before  the  com- 
iTUssiorfc^r,  on  her  application,  of  her  marriage  to  William  Coletrane,  in 
^^^Y^^^''^^^  County,  in  1910,  with  whom  she  continued  to  live  in  said  county 
until  th«  date  of  his  death,  but  under  bigamous  relations  as  petitioner 
contends. 

^n    being  advised  of  the  action  of  the  commissioner  in  denying  her 

^^^^^sation,  petitioner  made  application  for  a  reopening  and  rehearing 

®  .    l^    case,  and  presented  therewith  additional  affidavits  and  letters  re- 

^^^^    by  her  from  him  showing  contributions  to  her  support,  and  also 

tne  record  of  the  county  court  of  McDowell  County  showing  the  appoint- 

bltwi  ^^  *^**  court  of  an  administrator  of  the  estate  of  her  deceased  hus- 

of  tK  ^^^"  ^^  motion  and  a  denial  of  administration  on  the  application 

nied    iv  ^**^  Annie  Coletrane,  or  Annie  Mays ;  but  such  rehearing  was  de- 

cvid  *^^  commissioner,   assigning  as   ground   therefor   that   the   new 

^^^^^^  was  not  sufficient  to  justify  a  reopening  of  the  case  or  further 

consideration  thereof. 

and  t;^*?!*^*'"^  '*  made  by  counsel  for  petitioner  that  defendant  took  up 
.  ^  decided  the  case  without  their  knowledge  or  notice  to  the  petitioner 
^e^r*^  ^^^  "8^^^  ^^  ^^^  evidence  had  been  barred  by  the  statute.  But  as 
(jisi^^^  the  case,  the  commissioner  did  so  far  consider  the  evidence  as  to 
Pose  of  the  rights  of  the  petitioner  thereon  and  to  bring  the  matter 
^it  *^^  ^^^  review  on  the  whole  record. 

•  J  '  ■ »  21     The  question  thus  presented  to  us  is  whether  petitioner  as 

^^.  of  deceased  is  entitled  to  compensation  out  of  the  workmen's  com- 

v«^sation  fund.    That  she  was  the  lawful  wife  of  deceased  at  the  time  of 
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his  death  must  be  regarded  as  fully  established  by  the  proof.  What  the 
rights  of  the  other  claimant  may  be  is  a  question  not  now  before  us,  and 
can  only  be  collaterally  considered,  if  at  all,  in  the  disposition  of  the  claim 
of  petitioner.  Petitioner  proved  she  had  no  knowledge  whatever  of  the 
relations  existing  between  her  husband  and  the  said  Annie  Mays  until  after 
his  death.  On  the  other  hand  it  is  urged  that  the  said  Annie  Mays  must 
have  had  knowledge  of  the  relations  of  the  petitioner  to  the  deceased 
through  letters  received  by  him  from  her;  but  this  assumption  is  based 
on  the  presumption  that  her  letters  to  her  husband  were  delivered  at  the 
place  where  they  cohabited  in  McDowdl  County  and  that  she  must  have 
obtained  such  information  therefrom;  but  this  is  the  presumption  of  a 
fact  not  fully  established.  The  fact,  however,  we  think,  is  not  material  so 
far  as  petitioner  is  concerned. 

Our  statute,  paragraph  (f),  section  33,  chapter  15p.  Code  1918  (Code 
Supp.  1918.  §  689),  defines  "dependent,  as  used  in  this  act,"  to  mean  **a 
widow,  widower,"  etc.  Generally  considered,  therefore,  by  the  very  terms 
of  the  statute^  a  widow  unless  in  some  way  deprived  of  her  right,  is  a 
dependent  within  the  meaning  of  the  law  and  entitled  to  participate  in  the 
workmen's  compensation  fund,  and  the  fact  that  her  husband  may  not 
have  supported  her  in  all  respects  as  it  was  his  duty  to  do,  and  as  a  good 
and  dutiful  husband  should  have  done,  can  not  deprive  her  of  her  rights. 
Presumptively  a  widow  is  a  dependent,  not  only  under  the  statute,  but  at 
common  law,  and  it  is  the  duty  of  the  husband  to  support  her;  the  statute 
recognizes  this  right  m  its  definition  of  "a  dependent."  The  evidence  of 
petitioner  is  that  she  was  wholly  dependent  on  deceased  for  support  except 
for  what  little  she  made  in  occasional  odd  jobs. 

The  attorney  general,  however,  in  support  of  the  decision  of  the 
commissioner  relies  on  section  36  of  the  workmen's  compensation  law 
(Code.  §  692),  providing: 

"Notwithstanding  anything  herein  contained,  no  sum  shall  be  paid 
to  a  widow  or  widower  who  shall  have  been  living  separate  and  apart 
from,  or  have  been  abandoned  by  the  employe  for  twelve  months  next 
preceding  the  injury,  and  who  shall  not  have  been  supported  by  him  or 
her  during  such  time." 

Plainly  the  statute  deprives  the  widow  of  compensation  if  she  shall 
have  been  living  separate  and  apart  from,  or  has  been  abandoned  by  the 
employe  for  the  period  named,  and  has  not  been  supported  by  him  for 
twelve  months  preceding  his  death.  What  amounts  to  living  separate 
and  apart,  or  abandonment,  within  the  terms  of  the  statute,  are  questions 
to  be  determined  by  the  court,  having  reference,  however,  to  all  the  pro- 
visions of  the  statute.  Can  a  wife  who  has  been  provided  with  a  home 
by  her  husband  and  is  visited  and  supported  by  him  as  is  proven  in  this 
case,  be  said  to  be  living  separate  and  apart  from  him,  although  he  has 
been  absent  for  a  greater  part  of  the  time  working  in  another  state,  and 
though  he  has  for  a  part  of  the  time^  lived  in  bigamous  relations  with 
another  woman  unknown  to  his  wife?  We  doubt  whether  our  statute 
should  be  given  such  constrution.  A  decision  of  this  question,  how- 
ever, is  hardly  necessary  to  a  proper  disposition  of  this  case,  but  it  is 
somewhat  involved  in  the  question  of  abandonment  covered  in  the  alterna- 
tive by  our  statute.  Could  a  husband  be  said  to  have  deserted  or  abandoned 
his  wife  under  the  facts  and  circumstances  assumed  and  proven  in  this 
case,  which  would  justify  a  decree  of  divorce  in  a  suit  by  her  against 
him.  We  think  not.  It  was  decided  by  this  court  in  an  earlier  case  that 
desertion  cannot  be  inferred  from  the  mere  fact  that  the  parties  do  not 
live  together,  as  by  the  fact  that  the  husband  gives  the  wife  only  meager 
support  or  puts  her  in  a  house  separate  from  his  ordinary  residence,  so 
long  as  he  does  not  break  off  the  matrimonial  cohabitation.  Desertion 
cannot  be  predicated  on  such  facts.  There  must  be  intent  to  desert  on  his 
part.  Burk  v.  Burk,  21  W.  Va.  445:  Alkire  v.  Alkire,  33  W.  Va.  517,  11  S. 
E.  11;  Martin  v.  Martin,  33  W.  Va.  695,  11  S.  E.  12;  Tillis  v.  Tillis, 
55   W.   Va.   198,  46   S.   E.  926;   Bacon   v.   Bacon,  68  W.   Va.   747,   70 
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S.  £  762;  Hall  v.  Hall,  69  W.  Va.  175,  71  S.  E.  103,  34  L.  R.  A. 
(N.  S.)  758;  Crouch  v.  Crouch,  78  W.  Va.  708,  90  S.  E.  235.  In 
Wisconsin,  where  the  statute  required  that  the  wife  should  have  been 
wholly  dependent  on  the  husband  with  whom  she  was  living  at  the 
time  of  his  death,  it  was  decided  that  the  terms  of  the  statute  should 
be  given  their  practical  and  popular  meaning,  and  that  the  statute  of  that 
state  was  intended  to  cover  cases  where  there  was  no  break  in  the  mar- 
riage relations  although  there  might  be  a  physical  separation  of  the 
parties  by  time  and  distance.  Northwestern  Iron  Co.  v.  Industrial  Com- 
mission. 154  Wis.  97,  142  N.  W.  271,  L.  R.  A.  1916A,  366,  and  note,  Ann. 
Cas.  1915B,  877.  In  Massachusetts  the  statute  (Laws  1911,  c.  751,  §  7)  pro- 
vided that  the  "following  persons  shall  be  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  employe:  (a)  A  wife 
upon  a  husband  with  whom  she  lives  at  ihe  time  of  his  death,"  etc.  The 
industrial  commission  construed  this  statute  to  include  a  wife  who  was 
justified  m  law  to  leave  her  husband  a»d  who  sought  the  protection  of 
her  rights  in  every  possible  way  and  endeavored  to  secure  his  support,  and 
that  she  was  entitled  to  compensation.  The  Supreme  Court  was  of 
opinion  that  this  ruling  was  wrong.  That  court  held  that  livinf^  together 
in  the  ordinary  acceptation  of  these  words  in  common  understanding  meant 
maintaining  a  home  and  living  together  in  the  same  household,  or  actually 
cohabiting  under  conditions  which  would  be  regarded  as  constituting  a 
family  relation.  Citing  two  previous  Massachusetts  cases.  Gallagher's 
Case,  219  Mass.  140,  106  N.  E.  558.  After  that  decision  the  Legislature 
amended  the  act  so  as  to  include  a  wife  living  apart  for  justifiable  cause 
or  because  her  husband  had  deserted  her. 

In  the  case  at  bar  the  husband  provided  and  maintained  the  home 
for  his  wife  and  children,  contributing  to  their  support  and  his  letters 
and  conduct,  outside  of  his  bigamous  relation  with  the  other  woman, 
negative  every  intention  to  abandon  and  desert  the  petitioner.  His 
bigamous  relation  with  another  woman  in  West  Virginia  cannot  be  ac- 
cepted as  evidence  of  internt  to  abandon  his  lawful  wife,  particularly  when 
he  manifested  contrary  intention  by.  writing  avowals  of  his  continued 
love  and  disposition  to  support  and  maintain  her. 

Furthermore,  to  deprive  petitioner  of  her  right  to  compensation,  she 
must  not  only  have  been  living  apart  from  her  husband,  or  abandoned 
by  him,  but  in  the  conjunctive  she  must  not  have  been  supported  by  him 
during  the  twelve  months  preceding  his  death.  The  evidence  is  con- 
clusive in  this  case  that  the  deceased  did  give  support  to  his  wife, 
not  only  by  a  home  provided  for  her,  but  by  clothing  and  money  sent 
her:  and  if  she  had  any  other  support  it  consisted  of  small  earnings 
from  occasional  employment  by  others.  Properly  construed,  therefore, 
we  do  not  think  the  statute  deprives  her  of  the  compensation  which  the 
previous  provision  of  the  statute  gives  her  as  a  wife  and  dependent. 

131  But  it  is  urged  that  the  subsequent  marriage  of  Coletrane  in 
West  Virginia,  according  to  the  forms  of  law  in  this  state,  was  pre- 
sumptively valid,  and  under  the  facts  and  circumstances  of  his  relation 
to  petitionei,  made  his  later  marriage  valid,  and  that  the  assumed  burden 
upon  petitioner  to  show  the  invalidity  of  that  marriage  has  not  been  borne 
by  her.  We  do  not  think  this  position  tenable.  Petitioner  certainly 
established  a  prima  facie  case  of  the  invalidity  of  this  second  marriage, 
and  that  the  relationship  of  the  deceased  to  Annie  Mays  was  bigamous 
and  adulterous.  The  presumption  indulged  in  by  many  courts  as  to  the 
validity  of  second  marriages  has  in  this  case  been  overcome  by  proof 
of  its  invalidity.  Pittinger  v.  Pittinger,  28  Colo.  30^  64  Pac.  195,  89 
Am.  St.  Rep.  193,  and  note.  It  is  laid  down  a^  law  in  26  Cyc.  848,  sup- 
ported by  numerous  decisions  cited  in  notes,  that : 

"The  marriage  of  a  man  or  woman,  where  one  of  them  has  a  hus- 
band or  wife,  by  a  prior  valid  marriage,  who  is  then  living  and  undivorced, 
is  void  and  not  merely  voidable,  whether  it  is  meretricious  or  founded  in 
mistake,  or  although  the  facts  are  sufficient  to  raise  a  presumption,  ©f 
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the  death  of  the  former  spouse,  and  although  the  offending  party  will  be 
protected  from  criminal  prosecution." 

According  to  these  authorities,  whatever  may  be  the  rights  of  the 
innocent  party  to  a  second  marriage  in  a  criminal  prosecution  or  other- 
wise, the  unlawful  relationship  established  by  the  second  marriage  un- 
known to  the  spouse  involved  in  the  lawful  marriage  cannot  deprive  her 
or  him  of  their  legal  rights  to  compensation  under  the  workmen's  com- 
pensation law. 

For  these  reasons  we  are  of  opinion  to  reverse  the  order  of  the  Com- 
pensation Commissioner,  and  to  direct  that  this  decision  be  certified  to  him 
as  provided  by  section  43  of  the  Workmen's  Compensation  Act  (Code 
Supp.  1918,  §  699),  for  further  action  by  him  in  the  Remises  as  required 
thereby. 


BRUNETTE  v.  BRUNETTE. 

(Supreme  Court  of  Wisconsin.    May  4,  1920.) 

177  Northwestern  Reporter  593. 

2.  MASTER  AND  SERVANT— INDUSTRIAL  COMMISSION   NOT 

A  COURT. 

The  Industrial  Commission  under  the  Workmen's  Compensation  Act 
is  an  administrative  body,  and  not  a  court,  having  no  powers  other 
than  those  granted  it  by  the  statutes  of  its  creation,  and  no  power  to  certi- 
fy or  send  proceedings  brought  before  it  to  any  court  or  other  tribunal. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  397.) 

3.  MASTER  AND  SERVANT— STATUTE  RELATING  TO  ACTION 

TO  BE  TAKEN  WHERE  PLANTIFF  HAS  MISTAKEN  REME- 
DY INAPPLICABLE  TO  INDUSTRIAL  COMMISSION  UNDER 
COMPENSATION  ACT. 

Proceedings  brought  by  an  injured  servant  before  the  Industrial 
Commission  under  the  Workmen's  Compensation  Act  cannot  be  held 
to  be  the  situation  contemplated  by  Stats.  §  283^.  under  which,  when  it 
appears  to  a  court  that  a  party  claiming  affirmative  relief  or  damages  has 
mistaken  his  remedy,  his  proceeding  or  act'on  shall  not  be  finally  dismissed 
or  quashed,  but  he  shall  be  allowed  a  reasonable  time  within  which  to 
amend,  or,  in  case  the  court  has  no  jurisdiction  to  grant  the  relief  sought, 
then  the  action,  or  a  divisible  part  thereof,  may  be  certified  to  some 
other  court  which  has  jurisdic*ion,  and  a  dismissal  of  proceedings  before 
the  Industrial  Commisison  cannot  be  considered  in  substance  or  effect 
as  analogous  to  such  a  nonsuit  in  a  court  of  jurisdiction  after  which 
a  second  suit  for  the  same  cause  of  action  may  be  instituted,  and  the 
first  cause  be  considered  as  a  substantial  compliance  with  Statutes 
§  4222  (5),  requiring  notice  of  claim  for  damages  to  be  served  within  two 
years  on  party  causing  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  394.) 

Appeal  from  Municipal  Court,  Brown  County;  N.  J.  Monahan,  Judge. 
Action  by  John  Brunette  against  Emanuel  Brunette.     Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

On  or  about  September  15.  1915.  the  plaintiff  while  employed  by  de- 
fendant, his  brother,  as  farm  hand  on  the  latter's  farm,  injured  his  shoulder 
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-^sW  which  occurred  when  he  was  climbing  up  through  a  chute  to  the 

r     floor   of  defendant's  barn.     The   injury  interfered   with  his  per- 

i«g  his  usual  services  until  the  time  he  left  defendant's  employ  ten 

later.    He  was  then  examined  by  a  physician,  who  thereupon  notified 

t  «iant  by  letter  of  the  injury.     The  defendant  called  at  the  doctor's 

and  saw  the  plaintiff  and  doctor,  and  was  then  and  there  informed 

details  of  the  accident  as  claimed  by  plaintiff.     On  October  4th 

L-^^fendant  reported  the  accident  to  the  Industrial  Commission  saying 

••1  lows : 

'  *  ^^So  one  saw  the  accident,  but  the  man  says  he  was  going  up  into  the 

haf         l-czz^ft  when  he  fell  down  to  the  floor.     Party  kept  on  working  until 

S^^'^^»:"'«:3ay,  September  25th,  and  I  knew  nothing  of  the  accident  until   I 

^o\     -tX-M  <  letter  from  the  doctor  telling  me  about  it.'* 

CZ>:ki  October  25th  the  plaintiff  was  reported  by  the  physician  as  being 
cur^d^  and  on  the  15th  day  of  November,  1915,  he  was  paid  by  an  insurance 
com^>^^  aiy  on  behalf  of  defendant  $65.64,  including  $37.50  for  doctor's  bill. 
CI>iK-i  August  21,  1916,  plaintiff  was  examined  by  another  physician,  and 
It  ^^a.^  then  disclosed  that  there  was  an  atrophy  of  the  shoulder  muscles 
whicrl-^  resulted  in  a  permanent  substantial  impairment  in  the  use  of  the  arm. 
CZ>m-a  January  18.  1917,  the  plaintiff  made  application  to  the  Industrial 
Comr»-M  -^ssion  for  compensation  on  one  of  the  usual  blanks,  giving  the  date 
^^/^*^^     accident  as  April,  1916,  instead  of  the  correct  date.  September  15, 

.     -^^-      notice  was  issued  by  the  Industrial  Commission  setting  a  hearing  of 

'^*     *~*^atter  for  March  2.  1917,  which  notice  was  sent  by  mail,  together 

withi    ^^     j.Qpy  Qf  plaintiff's  application,  and  both  were  received  by  defendant 

pnoi-     ^^  g^j^  March  2d.    Defendant  appeared  on  such  hearing  and  denied 

2ny    »«::»jury  to  the  plaintiff  in  the  course  of  his  employment  in  April,  1915, 

^  ^"^^      jany  ohter  time.     An  examination  of  its  record  by  the  Industrial 

1^/? "'•^  m ssion  disclosed  the  fact  that  at  the  time  of  the  injury  in  September, 

^Y     •        ^defendant   was  not  then      or   until   November    1.    1915,   under  the 

p/ ?*"*^,^~«ien*s   Compensation   Act    (Laws   1911.   c.   50).     The  clainr*  of   the 

j|^***^*^^f   was   thereupon    dismissed   by   the    Industrial    Commission.     On 

^^^^^*^     1.  1918,  the  summons  and  complaint  herein  were  served  upon  the 

Qj-^-  ^-^  l>on  the  issues  framed  the  jury  found  that  hte  defendant  did  not  use 
s^^  r^^»~y  care  in  furnishing  a  safe  place  for  plaintiff  to  perform  his 
inj^^*^^s,  that  such  want  of  ordinary  care  was  the  prox-mate  cause  of  the 
Qrj    t^^^  -    *^^^  there  was  no  want  of  ordinary  care  and  no  assumption  of  risk 

>?" '  «^tif  f 's  part,  and  assessed  his  damages  at  $2,000. 
thet  ^\  ^ter  verdict  and  upon  several  motions  made  upon  the  testimony  and 
gi-^^.^^^ ladings  the  court  granted  defendant's  motion  for  judgment  on  the 
visi-^^^  that  there  had  been  no  compliance  by  the  plaintiff  w'th  the  pro- 
<^^^rn^^*^  of  section  4222(5),  Stats.,  which  had  been  asserted  as  a  defense, 
apj>-*  *^^^d  the  complaint.     From  judgment  of  dismissal  the  plaintiff  has 

^J 1  verwood,  Fonta'ne  &  McCreery.  of  Green   Bay,  for  appellant. 
fo»-    J-^'^el  &  Jaseph,  of  Green  Bay,  and  James  T.  Drought,  of  Milwaukee, 
^SrK>ndent. 

St^ts  '^^HWEiLER,  J.  (after  stating  the  facts  as  above).  Section  4222, 
men^^v  'x^hich  is  the  provision  prescribing  the  general  limitation  for  com- 
contj^i*^^  an  action  within  six  years  after  the  accrual  of  the  cause  thereof, 
th^    OrTi^  *"  subdivision  5  of  said  section  the  following  provision,  which  is 

««^^J V  part  material  for  consideration  here : 
m^i^/^jo  action   to  recover  damages   for  an    injury   to  a  person  shall   be 
cavisi»-^*^^^   unless,   within   two   years   after   the   happening  of   the   event 
h\^      a   ^    ^"^^   damages,  notice   in    writing,   signed  by  the  party  damaged, 
"^^nt   or   attorney,   shall  be    served   upon   the   person   or   corporation 
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by  whom  it  is  claimed  such  damage  was  caused,  stating  the  time  and  place 
where  such  damage  occurred,  a  brief  description  of  the  injuries,  the  man- 
ner in  which  they  were  received  and  the  grounds  upon  which  claim  is 
made  and  that  satisfaction  thereof  is  claimed  of  such  person  or  corpora- 
tion. Such  notice  shall  be  given  in  the  manner  required  for  the  service  of 
summons  in  courts  of  record.  No  such  notice  shall  be  deemed  insufficient 
or  invalid  solely  because  of  any  inaccuracy  or  failure  therein  in  stating 
the  description  of  the  injuries,  the  manner  in  which  they  were  received 
or  the  grounds  upon  which  the  claim  is  made,  provided  it  shall  appear 
that  there  was  no  intention  on  the  part  of  the  person  giving  the  notice  to 
mislead  the  other  party  and  that  such  party  was  not  in  fact  misled  thereby. 
*  *  *  When  an  action  shall  be  brought  and  a  complaint  actually  served 
within  two  years  after  the  happening  of  the  event  causing  such  damages, 
the  notice  herein  provided  for  need  not  be  served." 

The  plaintiff  appellant  contends  that  there  has  been  a  substantial 
compliance  on  his  part  with  the  terms  of  the  above  statute  as  to  the  giving 
of  notice  within  the  two  years  subsequent  to  the  injury,  or  else  that  de- 
fendant should  be  held  estopped  by  his  conduct  from  relying  upon  that 
statute,  and  lastly  that  in  any  event  the  bringing  of  the  proceedings  in 
January,  1917,  for  compensation  before  the  Industrial  Commission  is  in 
effect  the  bringing  of  an  action  and  serving  of  a  complaint  within  the 
last  sentence  of  the  above-quoted  portion  of  section  4222(5),  Stats. 

Plaintiff's  right  to  recover,  if  at  all,  in  this  action,  is  not  founded 
upon  the  breach  by  defendant  of  any  of  the  statutory  provisions  relating 
to  master  and  servant,  but  solely  fo-r  an  alleged  breach  of  the  common- 
law  duty  of  the  defendant  to  furnish  plaintiff  a  reasonably  safe  place 
to  work. 

The  right  to  compensation  for  industrial  injuries  under  the  Work- 
men's Compensation  Act  (sections  2394—1  to  2394 — ZZ^  Stats.,  inclusive) 
is  purely  a  statutory  right  as  distinguished  from  the  common-law  right. 
Although  many  of  the  cases  in  which  compensation  is  allowed  under  this 
act  involve  situations  in  which  there  is  at  the  same  time  a  breach  by  the 
employer  of  his  common-law  duties  and  obligations  towards  his  employe 
and  for  which  identical  injuries  the  employe  might  have,  except  for  this 
act,  a  valid  ground  for  recovery  of  consequent  damages  at  common  law, 
nevertheless  the  theory  and  purpose  of  the  Compensation  Act  is  to  make 
up  as  nearly  as  possible  to  him  who  has  been  injured  in  an  industrial  pur- 
suit the  consequent  loss  to  him  irrespective  of  any  questions  as  to  negli- 
gence as  defined  at  common  law. 

[1]  A  notice  therefore  of  the  claim  for  compensation  based  upon  the 
statutory  right  conferred  on  the  injured  employe  by  the  Workmen's  Com- 
pensation Act  is  a  distinct  and  different  claim  and  demand  than  one  made 
for  damages  for  an  alleged  breach  by  and  the  consequent  liability  of  the 
employer  under  the  principles  of  the  common  law. 

The  defendant  had  actual  knowledge  ^rom  the  interview  with  the 
plaintiff  and  his  doctor  after  the  injury  and  before  October  2.  1915, 
at  which  time  defendant  made  his  report  of  the  accident  to  the  Industrial 
Commission,  of  the  time  and  place  and  manner  of  the  injury,  but  that 
situation,  together  with  the  subsequent  proceedings  and  notices  before  the 
Industrial  Commission,  cannot  be  considered  as  a  substitute  for  the  es- 
sential conditions  under  subdivision  (5)  of  section  4222,  Stats.,  above 
quoted,  of  a  written  notice  signed  by  the  person  injured  or  on  his  behalf 
stating  the  ground  upon  which  claim  is  made  and  that  satisfaction  thereof 
was  claimed  of  the  defendant. 

Neither  can  the  receipt  signed  by  plaintiff  in  November,  1915.  at  the 
time  he  was  paid  compensation  on  behalf  of  defendant  by  the  insurance 
company,  be  considered  as  in  any  wise  supplying  this  want  or  aiding, 
with  the  other  writings  before  the  Industrial  Commission,  including  de- 
fendant's own  report  of  October  2.  1915,  in  making  a  substitute  for  a 
notice  that  a  claim  was  intended  to  be  made  against  the  defendant  on  the 
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^tirely  distinct  ground  of  an  alleged  breech  of  his  common-law  duty. 
StMszczuk  V.  Oilman  Mfg.  Co.,  159  Wis,  615,  150  N.  W.  982. 

Xhcre  having  been  nothing,  therefore,  in  the  record  which  cottkl  be 
CofistrxLed  in  any  manner  as  a  compliance  with  the  provision  as  t»  giving 
of  St    %ivritten  notice  to  defendant  with  reference  to  this  injury  within  the 
Pur-vi^w  of  the  statute  above  quoted,  it  necessarily  follows  that  there  is 
no    amplication  for  the  rule  as  to  a  waiver  of  the  giving  of  any  such  notice 
as   Mm       such  cases  as  Guile  v.  La  Crosse  G.  &  E.  Co.,  145  Wis.  157,  170, 
IJt>    rvj-  _  w.  234,  where  it  was  found  by  the  jury  that  express  representa- 
tions        ^ere  made  by  defendant's  officers   that   no  further   notice  of   the 
w;lij-3^    than  that  which  they  already  had  was  necessary,  or  of  Maurer  v. 
•Voi-t»-M  western  Iron  Co..  151  Wis.  172.  138  N.  W.  636,  where  there  was  an 
^xpr^^  s  admission  of  the  receipt  of  an  informal  notice  and  a  statement 
thae     arm«  further  notice  would  be  necessary. 

^  ^*-~  Bne  court  expressly  stated  in  his  written  decision  disposing  of  the 

motio^a-^s  after  verdict  that  there  was  no  evidence  of  any  representation 

mad^        l)y  defendant  to  plaintiff  that  he  need  serve  no  notice  of  injury  in 

ord«ir         to  preserve  his  rights  in  this  regard,  and  such  conclusion  is  fully 

^''■'a*^  «"»ted  by   the   record.     There   5s   nothing  that   could   be   reasonably 

const  »--^jed  as  fraud  or  deceit  on  the  part  of  the  defendant  tending  to  lull 

:"*   pl^^intiff  in  any  manner  into  the  belief  that  the  statutory  prerequisites 

Jor^a»       xight  to  claim  damages  on  the  ground  of  the  alleged  breach  of  the 

^«rr»..cz>n-law  duty  of  defendant  towards  him  were  being  waived.     Smith 

/;-  f^-»        M.  ft  St.  P.  Ry.  Co..  124  Wis..  120.  102  N.  W.  336.     See.  also, 

^***^«^liwrg  v.  Mil.  G.  L.  Co.  138  Wis  148.  151.  119  N.  W.  810. 

•  ?^*^^  plaintiff  appeared  by  attorneys  before  the  Industrial  Commission 

j^^^^**-^     proceedings  started  by  plaintiff  in  January,  1917.    There  still  ex- 

j^^^^^Jlic  period  between  the  dismissal  thereof  in  March  and  September 

J    1^^  ^'  ^®  ^^^  years  subsequent  to  the  injury,  within  which  timely  notice 

|I^"^^    liave  been  given  or  action  commenced,  by  either  of  which  methods 

1^^?*^**  Ws  rights  might  have  been  preserved  as  against  the  conditions  pre- 

^^^?"^^'5i    in  section  4222(5),  Stats.,  supra.    Nothing  was  done,  however,  by 

i|g^***^5  ^  or  on  his  behalf  in  this  interim  other  than  possibly  some  genersU 

^r?^''^*" nation  between  the  attorneys  of  the  respective  parties,  and  defendant 

j-^?*^^     be  charged   witth  plaintiff's   failure  to  take  either  of  such  steps 

**^^    that  interval. 
/^^    »:^1    The  Industrial  Commission  under  the  Workmen's  Compensation 
^n^A^  *^     an  administrative  body,  and  not  a  court.     It  has  no  powers  as 
jj    J^     ^>ody  other  than  those  granted  it  by  the  statutes  of  its  creation,  and 
jQ  '•^^s       no  power  of  certifying  or  sending  proceedings  brought  before  it 

^*^3^  court  or  other  tribunal. 
^^  f."^  J  The  proceedings  therefore  brought  before  it  cannot  be  held  to  be 
JO  ^^'tvaation  contemplated  by  section  2836b.  under  which,  when  it  appears 
hj^  ^Ourt  that  a  party  claiming  affirmative  relief  or  damages  has  mistaken 
q^,^  J^^'Tiedy,  his  proceeding  or  action  shall  not  be  finally  dismissed  or 
2f^^^^<3,  but  he  shall  be  allowed  a  reasonable  time  within  which  to 
theS*'^*  or,  in  case  the  court  has  no  jurisdiction  to  grant  the  relief  sought, 
otH^  *'*^e  action,  or  a  divisible  part  thereof,  may  be  certified  to  some 
ca^_  *"  <^ourt  which  has  jurisdiction.  Its  application  is  illustrated  in  such 
ta^??  ^Ji  Cronin  v.  JanesvUk.  163  Wis.  436.  158  N.  W.  254,  Komorowski  v. 
W^^^aici.  164  Wis.  254,  159  N.  W.  912.  or  of  Dring  v.  Main  waring,  168 
to  iJ"  *39,  169  N.  W.  301,  where  proceedings  in  one  court  were  permitted 
ni^^^  ^^lianjfed  in  form  and  substance  or  certified  to  another  court  which 
he,<^  ***iC)re  properly  assume  jurisdiction,  but  it  cannot  avail  the  plaintiff 

hef^^?^''    parity  of  reasoning  neither  can  the  dismissal  of  the  proceedings 


st^n^^     ^^  Industrial  Commission  in  March,  1917,  be  considered  in  sub- 

dioti  ^    or  effect  as  analogoOs  to  such  a  nonsuit  in  a  court  of  proper  juris- 

^ti^tv^*^     after  which  a  second  suit  for  the  same  cause  of  action  may  be 

^^*^d  and  the  first  cause-  be  considered  as  a  subiitantial  compliance 
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with  the  last  sentence  of  the  second  4222(5)  quoted  above,  as  was  held 
in  the  cases  of  Odegard  v.  North  Wis.  L.  Co.,  130  Wis.  659,  110  N.  W. 
809,  or  in  Wawrzyniakowski  v.  H.  &  B.  Mfg.  Co.,  146  Wis.  153,  158,  131 
N.  W.  429. 

PlaintiflF  having  failed  to  comply  with  the  provisions  of  section 
4222(5),  he  lost  the  right  of  action  asserted  in  this  case,  and  the  court 
below  properly  directed  judgment  for  the  defendant. 

This  disposition  of  the  case  renders  it  unnecessary  to  consider  any 
other  questions  presented  on   this  appeal. 

Judgment   affirmed. 

Winslow,  C.  J.,  and  Kerwin,  J.,  took  no  part. 


#•# 


KALASHIAN  v.  HINES.  Director  General  of  Railroads. 

(Supreme  Court  of  Wisconsin.    May  4.  1920.) 

177  Northwestern  Reporter  602. 

2.  COMMERCE— RAILROAD'S  EMPLOYE  INJURED  IN  INTER- 
STATE COMMERCE  CAN  RECOVER  UNDER  FEDERAL  LIA- 
BILITY ACT. 

A    railroad's    servant    injured    while   engaged    in    repairing    a   track, 
which  was  an  instrumentality  in  interstate  commerce,  had  a  right  to  re- 
cover under  the  federal  Employers'  Liability  Act   (U.   S.  Comp.   St.  §§ 
8657 — 8665),  rather  than  the  state  Workmen's  Compensation  Act. 
For  other  cases,  see  Commerce,  Dec.  Dig.  §  8 [6].) 

9.  MASTER  AND  SERVANT— CONTRIBUTORY  NEGLIGENCE 
OF  RAILROAD  EMPLOYE  HELD  NOT  SOLE  CAUSE  OF  IN- 
JURY. 

Though  an  injured  servant  suing  under  the  federal  Employers'  Lia- 
bility Act  (U  S.  Comp.  St.  §§  8657-^8665)  himself  was  negligent,  negli- 
gence by  his  employing  railroad  also  having  been  found,  his  negligence 
cannot  be  deemed  the  sole  proximate  cause  of  his  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  247  [1].) 

Appeal  from  Circuit  Court,  Fond  du  Lac  County ;  Chester  A.  Fowler, 
Judge. 

Action  by  John  Kalash'an  against  W.  D.  Hines,  Director  General  of 
Railroads,  operating  the  Minneapolis.  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way Company.  From  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

The  plaintiff,  a  railroad  section  man  in  defendant's  employ,  was  on 
May  20.  1919,  at  about  half  past  3  o'clock  in  the  afternoon,  in  defendant's 
yard  at  North  Fond  du  Lac,  run  over  by  a  switch  engine,  losing  both  legs. 
He  was  about  yj  years  of  age.  by  birth  an  Armenian,  and  had  been  in  this 
country  5  years.  He  was  able  to  talk  but  slightly,  if  any.  in  any  language 
than  that  of  his  birth,  and  could  not  read  or  write.  He  had  been  employed 
as  section  man  for  theMinneapolis.  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company  for  about  3  months  prior  to  the  injury  and  had  had  about  4  years 
experience  as  such  section  man. 

In  the  switchyards  in  question  there  were  maintained  three  main  lead 
tracks  running  substantially  north  and  south  af  a  point  where  they  were 
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diagonally  intersected  by  a  public  highway  called  the  Lake  Shore  Drive. 
The  yard  was  used  for  the  breaking  up  and  making  up  of  freight  trains, 
and  the  plaintiff  was  familiar  with  the  situation  and  use  of  said  tracks, 
and  during  the  period  of  his  employment  had  been  living  in  a  bunk  car 
within  a  few  feet  of  the  track  and  but  a  short  distance  from  the  point 
where  he  was  injured.  The  ground  at  this  location  was  level,  and  there 
were  no  buildings  or  other  obstructions  to  the  sight  so  far  as  the  switch 
engine  in  question  and  the  location  involved  in  his  accident  are  concerned. 
On  the  aftemon  in  question,  the  secton  crew  with  which  he  was  working 
were  required  to  load  material  and  tools  on  their  hand  car  at  the  place 
where  it  was  then  located  south  of  the  Lake  Shore  Drive  and  just  a  little 
to  the  east  of  the  most  easterly  of  the  tracks. 

The  foreman  of  the  crew  was  in  a  toolhouse  which  was  located 
west  of  the  tracks  and  just  north  of  the  Lake  Shore  Drive,  and  the  plain- 
tiff was  there  given  by  such  foreman  a  keg  of  railroad  spikes,  weighing 
about  25  pounds,  which  he  carried  in  his  arms  in  front  of  his  body  at 
the  same  time  having,  as  he  testifed,  his  maul  on  one  arm.  He  was  directed 
by  the  foreman  to  proceed  in  a  hurry  towards  the  hand  car  at  which 
were  already  one  or  more  of  his  fellow  section  men.  He  started  from 
the  toolhouse  in  a  southeasterly  direction  toward  the  hand  car.  As  he 
stepped  out  of  the  toolhouse.  his  testimony  is  to  the  effect  that  he  looked 
to  the  north  and  saw  the  switch  engine  in  question  then  coupled  to  several 
cars  but  s  anding  at  a  point  at  least  60  feet  north  of  the  said  Lake  Shore 
Drive.  The  distance  of  the  hand  car  was  about  200  feet  from  the  tool- 
house.  He  did  not  look  again  towartl  the  switch  engine.  Just  as  he  was 
stepping  over  the  west  rail  of  the  center  of  the  three  lead  tracks  and  at 
a  point  144  feet  from  the  door  of  the  toolhouse  from  which  he  started 
and  from  which  he  had  been  approaching  the  track  at  an  angle  of  about 
30  degrees,  be  was  struck  by  the  switch  engine  coming  from  the  north, 
resulting  n  his  injury.  The  switch  engine  with  seven  or  eight  cars  at- 
tached stopped  within  about  25  feet  after  so  striking  the  plaintiff.  The 
point  where  the  accident  occurred  was  119  feet  south  from  the  crossing  of 
the  center  track  with  the  Lake  Shore  Drive,  and  the  width  of  that  high- 
way was  60  feet. 

The  place  where  it  was  planned  to  go  with  the  section  crew  of  which 
plaintiff  was  a  member,  together  with  the  material  which  was  being  taken 
to  the  hand  car.  was  to  a  transfer  track  about  300  feet  long  between  the 
Sault  line  and  the  St.  Paul  Railway  about  a  mile  and  a  half  from  where 
the  accident  occurred.  The  purpose  in  so  doing  was  to  repair  such 
transfer  track  which  had  become  out  of  order  by  reason  of  an  engine 
having  been  derailed  thereon. 

Defendant's  records  were  produced  by  plaintiff  on  the  adverse 
examination  of  one  of  defendant's  clerks,  and  it  appeared  therefrom  that 
for  a  period  of  at  least  a  month  prior  to  the  time  of  the  injury  loaded 
freight  cars  received  from  points  without  the  state  of  Wisconsin  and  con- 
signed to  firms  in  Fond  du  Lac  were  almost  daily  moved  over  such 
transfer  track.  After  a  number  of  such  records  had  been  offered  on 
plaintiff's  behalf,  the  court  then  suggested  to  plaintiff's  counsel.  "Haven't 
you  gone  far  enough  with  this?"  to  which  suggestion  plaintiff's  counsel 
acceded,  and  defendant's  counsel  said.  "That  is  all."  The  court  then  said: 

"I  don't  see  that  there  is  any  question  about  the  proposition  that  this 
is  a  connecting  track  used  indiscriminately  for  interstate  purposes.** 

No  objection  was  interposed  by  defendant  to  such  disposition  of  the 
question,  and  no  testimony  was  offered  by  defendant  as  tending  to  im- 
peach or  contradict  the  effect  of  such  record  testimony  as  to  the  transfer 
track  being  used  for  switching  cars  containing  shipments  of  interstate 
freight. 
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Bnt  two  of  the  several  grounds  of  negligence  alleged  in  the  comf^int 
were  submitted  to  the  jury  by  the  trial  court  in  the  special  verdict.  By 
such  special  verdict  the  jury  found  as  follows: 

(1)  The  engine  crew  did  not  use  ordinary  care  in  respect  to  keeping 
a  lookout  ahead  as  they  approached  the  plaintiff. 

(2)  The  engine,  crew  did  not  use  ordinary  care  in  respect  to  ringing 
the  bell  as  they  approached  the  plaintiff. 

(3)  That  such  want  of  ordinary  care  thus  found  was  the  proximate 
cause  of  plaintiff's  injury. 

(4)  That  there  was  a  want  of  ordinary  care  on  plaintiff's  part  that 
proximately   contributed   to   produce   h?s   injury. 

(5)  That  plaintiff's  negligence  contributed  to  his  injury  in  the  pro- 
portion of  40  per  cent  Us  compared  to  the  total  negligence  of  the  engine 
crew  and  his  own  negligence. 

(6)  The  plaintiff  did  not  know  that  the  engine  crew  were  likely  to 
ijiove  the  engine  south  of  the  road  without  ring'ng  the  bell. 

(7)  The  plahitiff  did  not  know  that  the  engine  crew  were  likely  to 
move    the  engine  south  of  the  road  wihout  keeping  a  lookout  ahead. 

(8)  "Would  a  person  of  plaintiff's  experience,  information,  intelli- 
gence, and  knowledge  of  the  English  language  have  known,  in  the  exercise 
of  ordinary  care,  that  the  engine  crew  was  likely  to  move  the  engine  south 
of  the  road  without  ringing  the  bell  ?  Ans.  No." 

(9)  A  question  similar  to  No.  8,  but  inquiring  as  to  the  moving  of  the 
engine  without  keeping  a  lookout  ahead,  which  was  also  answered  no. 

(10)  $25,000  will  compensate  the  plaintiff  for  his  injuries. 

After  respective  motions  by  the  parties,  the  court  direceted  a  verdict 
in  favor  of  the  plaintiff  for  60  per  cent,  of  the  amount  of  the  verdict  with 
interest,  cost,  and  disbursements. 

From  the  judgment  entered  in  accordance  therewith  defendant  has 
appealed. 

W.  A.  Hayes,  of  Milwaukee,  and  John  F.  Kluwin,  of  Oshkosh  (T.  L. 
Doyle,  of  Fond  du  Lac.  and  Paul  Stover,  of  Milwaukee,  of  counsel), 
for  appellant 

Barton  &  Kay,  of  St.  Paul,  Minn.,  and  Walter  D.  Corrigan,  of 
Milwaukee,  for  respondent 

EscHWEiLER,  J.  (after  stating  the  facts  as  above).  The  substance  of 
appellant's  contention  on  this  appeal  is: 

(1)  That  the  plaintiff  was  not  so  employed  in  interstate  commerce  as 
to  bring  his  right  of  action  within  the  federal  Employers*  Liability  Act, 
and  that  his  sole  right  was  under  the  provisions  of  the  Workmen's  Com- 
pensation Act  of  Wisconsin   (St.  1919,  §  2394—1  et  seq.). 

(2)  In  submitting  to  the  jury  any  question  as  to  alleged  negligence 
on  the  part  of  the  defendant  as  a  proximate  cause  of  the  injury  and  in 
sustaining  their  verdict  in  so  finding. 

(3)  In  failing  to  hold  as  a  matter  of  law  and  in  sustaining  the  verdict 
of  the  jury  in  finding  that  the  plaintiff's  negligence  was  not  the  sole  cause 
of  his  injury. 

(4)  In  failing  to  hold  as  a  matter  of  law  that  the  injuries  which  the 
plaintiff  received  were  by  reason  of  a  risk  which  he  had  assumed  under 
his  employment. 

(5)  For  the  court's  failure  to  submit  a  question,  in  the  special  verdict, 
as  to  the  assumption  of  risk  and  in  submitting  questions  8  and  9  above 
specified,  and  in  failing  to  give  appropriate  instructions  as  to  the  assump- 
tion of  risk  and  giving  erroneous  instructions  on  the  question  of  de- 
fendant's alleged  negligence. 

It  must  be  considered  as  an  accepted  fact  in  this  case  that  aMhe  time 
of  the  injury  the  plaintiff  was,  within  the  scope  of  his  employment,  pro- 
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ceeding  to  the  hand  car  for  the  purpose  of  immediately  going  with  the 
rest  of  the  section  crew  to  repair  a  portion  of  the  tracks  used  by  the  Sautt 
Railway  in  interstate  as  well  as  intrastate  traffic. 

11]  The  evidence  from  defendant's  own  records  as  to  the  character 
of  freight  that  was  being  transported  practically  daily  over  this  transfer 
track,  and  further  offer  of  such  class  of  testimony  being  stopped  at  the 
suggestion  of  the  court  as  quoted  from  the  record,  and  the  evident  acquies- 
cence by  defendant's  counsel  at  that  stage  of  the  case  with  the  ruling  of 
the  court,  makes  it  clear  that  it  was  not  disputed  on  the  trial,  and  cannot 
now  be  urged,  that  the  track  proposed  to  be  repaired  was  not  clearly  an 
instrumentality  used  in  interstate  commerce.  It  was  as  much  so  as  was 
the  bridge  at  which  the  injured  plaintiff  was  employed  in  carrying  spikes 
in  the  case  of  Pedersen  v.  D.  L.  &  W.  Ry.  Co.,  229  U.  S.  146,  33  Sup.  Ct. 
648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  or  where  the  injured  employe 
was  removing  snow  between  tracks  used  for  both  kinds  of  traffic,  X.  Y. 
Cent.  R.  Co.  v.  Porter,  249  U.  S.  168,  39  Sup.  Ct.  188,  63  L.  Ed.  536.  and 
the  ruling  in  those  cases  we  consider  binding  upon  us  in  the  instant  case. 
The  following  cases  also  are  in  point:  L.  &  N.  R.  R.  Co.  v.  Parker,  242 
U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed.  119:  So.  Ry.  Co.  v.  Puckett,  244  U.  S. 
571.  37  Sup.  Ct.  703,  61  L.  Ed.  1321,  Ann.  Cas.  1918B,  69;  P.  B.  &  W.  R. 
Co.  v.  Smith.  250  U.  S.  101,  39  Sup.  Ct.  396.  63  L.  Ed,  869;  Frazier  v. 
Hines  (D.  C.)  260  Fed.  874;  Kansas  City  S.  R.  Co.  v.  Martin  (C.  C.  A.) 
262  Fed.  241. 

[21  It  is  therefore  held  in  this  case  that  the  plaintiff's  right  to  recover 
was  under  the  federal  act  rather  than  the  Wisconsin  Workmen's  Compen- 
sation Act,  and  the  rulings  of  the  court  below  in  that  regard  were  proper 
and  are  upheld. 

[31  In  a  case  like  this  under  the  federal  liability  act,  questions  of 
cither  plaintiff's  or  defendant's  negligence  in  connection  with  the  injury 
are  controlled  by  the  principles  declared  by  the  federal  courts  rather 
fhan  those  of  the  state  courts.  Y.  &  M.  B.  iR.  Co.  v.  Mullins,  249  U.  S. 
531,  39  Sup.  Ct.  368,  63  L.  Ed.  754;  N.  O.  &  N.  E  R.  Co.  v.  Harris,  247 
U.  S.  367,  371,  38  Sup.  Ct.  535,  62  L.  Ed.  1167;  N.  Y.  Cent.  &  H.  R. 
R.  R  Co.  v.  Tonsellito,  244  U.  S.  360,  37  Sup.  Ct.  620.  61  L.  Ed.  1194; 
So.  Rv.  Co.  V.  Gray,  241  U.  S.  333.  36  Sup.  Ct.  558.  60  L.  Ed.  1030;  Frazier 
V.  Hines  (D.  C.)  260  Fed.  874,  880. 

Although  it  may  be  said  in  passing  that  no  substantial  difference  ap- 
pears in  the  rulings  in  this  state  upon  the  questions  here  involved  and  the 
rulings  of  the  federal  courts. 

141  The  case  was  correctly  submitted  to  the  jury  under  the  evidence 
in  this  record  as  to  the  questions  of  the  alleged  negligence  on  the  part  of 
the  crew  in  charge  of  the  switching  engine  as  embodied  in  the  first  and 
second  questions  of  the  special  verdict. 

The  conflicting  testimony  in  this  case  was  such  that  it  made  it  proper 
for  the  jury  rather  than  the  court  to  determine  where  the  truth  lay  with 
reference  to  the  following  situations: 

First,  whether,  when  plaintiff  started  from  the  toolhouse  towards  the 
hand  car  in  a  diagonal  direction  leading  to  and  across  defendant's  tracks, 
rhe  switch  engine  was  60  feet  or  more  north  of  the  highway  crossing,  or 
whctH*er  it  was  just  momentarily  stopped  on  the  crossing  itself  to  permit 
of  the  very  brief  operation  of  uncouplinj?  one  or  more  cars  from  the 
set  of  cars  then  being  switched;  and  whether  it  was  in  a  state  of  rest 
at  the  time  the  plaintiff  so  started. 

Second,  whether  or  not  the  bell  on  the  locomotive  was  ringing  as 
the  switch  engine  was-  going  south  and  over  the  space  between  the 
highway  crossing  and  the  point  of  injury. 

Third,  whether  it  vvas  the  custom  in  this  particular  switchyard  that 
a  warning  by  the  ringing  of  the  bell  should  be  given  as  such  switch 
engines  were  in  motion  under  circumstances  similar  to  those  shown  in 
this  case,  or  whether  it  was  a  custom  restricted  to  the  giving  of  such 
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warning  when  the  engine  was  just  starting  to  move,  at  highway  intersec- 
tions and  when  persons,  employes  or  others,  were  discovered  by  the 
engine  crew  on  the  roadbed  and  at  or  near  a  point  of  danger. 

It  is  a  conceded  fact  under  the  plaintiff's  own  testimony  that  he  was 
familiar  with  switching  operations,  the  constant  moving  of  srwitch  engines 
up  and  down  those  tracks,  and  the  likelihood  of  such  engines  being 
so  in  operation  while  he  was  so  crossing  the  tracks,  and  that  he  did  not 
look  towards  the  switching  engine  after  leaving  the  tool-house.  It  must 
also  be  treated  as  a  conceded  fact  that,  had  he  looked  at  or  just  before 
stepping  upon  or  within  two  or  three  feet  of  the  west  rail  of  the  center 
track,  he  could  have  seen  the  approaching  engine  and  have  avoided  the 
accident. 

It  also  appears  that  the  engine  was  backing  to  the  south  at  the  time 
of  the  accident,  and  that  the  engineer  was  on  the  opposite  side  of  the 
engine  from  that  on  which  the  plaintiff  was  approaching,  and  that  the  fire- 
man was  engaged  in  coaling  the  fire  and  had  but  a  momentary  glimpse 
of  the  plaintiff  just  as  the  latter  was  stepping  into  the  zone  of  danger, 
and  that  he  immediately  gave  notice  to  the  engineer. 

15]  There  is  no  escape  from  the  conclusion  on  the  testimony  in  this 
case,  and  a  verdict  to  the  contrary  could  not  have  been  sustained,  that  there 
was  negligence  by  the  plaintiff  proximately  contributing  to  his  injury. 

161  The  situation  presented,  however,  was  one  in  which  the  evidence 
can  and  does  uphold  a  finding  by  the  jury  that  there  was  a  want  of 
ordinary  care  in  the  management  by  the  switching  crew  of  the  switching 
engine  in  question  at  the  time  of  the  injury  which  was  approximate  cause 
of  the  accident.  If  the  bell  as  a  matter  of  fact  did  not  ring,  and  we 
surely  cannot  say  under  the  testimony  in  this  case  as  a  matter  of  law 
that  it  did  ring,  then  a  finding  by  the  jury  that  such  failure  to  ring 
was  a  want  of  ordinary  care  is  a  logical  and  legal  conclusion. 

[71  There  was  no  violation  by  defendant  of  the  statutory  require- 
ments as  to  the  makeup  of  the  engine  crew ;  no  negligence  could  be  predi- 
cated on  that  ground.  'Momentary  failure  on  the  part  of  either  or  both 
the  engineer  and  fireman  to  have  a  continuous,  constant  watch  within  a 
reasonable  distance  on  both  sides  of  the  track  ahead  of  the  train  also 
could  not  be  considered  of  itself  sufficient  to  warrant  a  finding  of  action- 
able negligence.  Shaffer  v.  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Ry.  Co..  156  Wis.  485,  495,  145  N.  W.  1086. 

The  situation  here,  however,  presents  one  where  such  switch  engines 
arc  constantly  moving  up  and  down  the  tracks  upon  which  or  across  which 
other  employes  are  required  by  their  employment  to  go  upon  or  across. 
While  this  engine  was  proceeding  a  distance  of  about  120  feet  from  the 
center  of  the  highway  where  the  engine  was  standing  as  testified  to  by 
defendant's  witnesses,  at  the  last  time  it  stopped  prior  to  the  accident,  or 
considerably  more  if  it  was  north  of  the  track  as  testified  to  by  the  plaintiff 
and  his  witnesses,  the  plaintiff  was  in  plain  sight  carrying  the  keg  of 
spikes  and  the  maul  and  approaching  at  a  diagonal  which  if  continued 
was  bound  to  bring  him  within  the  zone  of  danger  and  with  his  head 
turned  in  a  direction  more  away  than  towards  the  approaching  train. 

We  think  therefore  that,  however  negligent  he  may  have  been  himself 
in  thus  approaching  the  track,  it  was  a  proper  consideration  for  the  jur>' 
as  to  whether  or  not  the  defendant's  train  crew  were  also  not  negligent  in 
failing  to  watch  for  and  guard  against  injury  to  their  fellow  servants, 
who  in  obeying  lawful  directions  of  their  superior  officers  might  reasonably 
be  anticipated  to  occupy  a  position  similar  to  that  of  plaintiff  towards  the 
moving  train.  N.  &  W.  R.  Co.  v.  Earnest,  229  U.  S.  114,  119,  33  Sup. 
Ct.  654,  57  L.  Ed.  1096,  Ann.  Cas.  1914C,  172;  Southern  Ry.  Co.  v.  Smith, 
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205  Fed.  360.  123  C.  C.  A.  488;  D.  L.  &  W.  R.  Co.  v,  Hughes,  240  Fed. 
941,  153  C.  C.  A.  627;  Ry.  Co.  v.  Scanlon,  259  Fed.  137.  141,  170  C.  C. 
A.  205. 

Defendant  insists  that  this  case  must  be  controlled  in  its  favor  by  the 
ruling  of  the  federal  court  in  the  case  of  Aerkfetz  v.  Humphries,  145  U.  S. 
418,  12  Sup.  Ct.  835,  36  L.  Kd.  758. 

I8J  There  the  plaintiff,  a  track  repairer,  familiar  with  the  manner  of 
work,  was  injured  by  the  slow  movement  of  an  engine  pushing  two  cars 
against  him;  he  standing  with  his  back  to  the  approaching  cars  at  work 
without  looking  or  watching  for  the  engine.  It  was  there  held  that  there 
was  no  reasonable  ground  under  the  evidence  to  charge  the  duty  on 
the  engineer  of  expecting  that  an  employe  so  stationed  would  pay  no 
attention  to  hijf  own  safety.  The  court  there  expressed  the  opinion  that 
the  ringing  of  bells  and  sounding  of  whistles  under  such  circumstances 
would  have  simply  tended  to  confusion.  That  court  held  that  there  was 
no  negligence  by  defendant  and  that  in  any  event  the  negligence  of  the 
plaintiff  himself  was  such  as  to  defeat  his  right  of  recovery.  At  the 
time  of  that  decision,  negligence  of  a  plaintiff  proximately  contributing  to 
his  injury  defeated  his  right  of  recovery.  Now  under  the  federal  statute 
the  contributory  negligence  of  a  .plaintiff  so  proximately  contributing  to 
his  injury,  there  being  also  negligence  by  the  defendant  also  so  contribut- 
ing, has  no  other  effect  than  to  diminish  proportionately  the  amount  of 
plaintiff's  recovery.  So  long  as  the  situation  disclosed  negligence  on  the 
part  of  both  the  plaintiff  and  defendant,  each  of  which  contributes  in  some 
degree  as  a  proximate  cause  of  the  injury,  it  is  a  question  only  of  the  ap- 
portionment of  the  damages  rather  than  a  bar  to  the  plaintiff's  right  of 
recoverv.  Norfolk  &  W.  R.  iR.  Co.  v.  Earnest,  229  U.  S.  114,  122,  33  Sup. 
Ct.  654.  57  L.  Ed.  1096.  Ann  Cas  1914C,  172;  Gr.  Tr.  Ry.  Co.  v.  Lindsay, 
233  U.  S.  42.  49,  34  Sup.  Ct.  581,  58  L.  Ed.  838,  Ann.  Cas.  1914C,  168; 
Seaboard  A.  L.  R.  Co.  v.  Tilghman,  237  U.  S.  499.  501,  35  Sup.  Ct.  653,  59 
L.  Ed.  106*; ;  111.  Cent.  R.  R.  Co.  v.  Skaggs,  240  U.  S.  66,  70,  36  Sup.  Ct. 
249.  60  L.  Ed.  528:  N.  Y.  Cent.  R.  Co.  v.  Niebel,  214  Fed.  952,  131  C.  C. 
A.  248;  Lehigh  V.  R.  Co.  v.  Scanlon,  259  Fed.  137,  170  C.  C.  A.  205; 
Ewip  v.  C,  M.  &  St.  P.  R.  Co..  167  Wis.  597,  606,  167  N.  W.  442.  169  N. 
W.  429. 

We  cannot  consider  that  the  facts  here  as  t©  defendant's  negligence 
arc  so  paraJlcl  with  those  in  the  Aerkfetz  Case.  145  U.  S.  418,  12  Sup. 
Ct.  835.  36  L.  Ed.  758,  supra,  as  to  make  that  decision  controlling  here  on 
either  question  involved. 

191  That  the  plaintiff  himself  was  negligent  is  beyond  question;  but 
negligence  by  defendant  having  been  found,  the  plaintiff's  negligence  can- 
not be  deemed  the  sole  proximate  cause.  U.  P.  R.  R.  Co.  v.  Hadley,  246 
U.  S.  330,  333,  38  Sup.  Ct.  318,  62  L.  Ed.  751. 

This  view  of  the  situation  disposes  adversely  to  defendant  of  its  main 
contentions  on  this  appeal. 

1101  The  failure  to  submit  the  question  of  assumption  of  risk  was 
not  error.  The  negligence  of  the  defendant  was  that  of  a  fellow  servant 
of  plaintiff.  As  to  such  negligence  there  is  under  the  federal  law  no 
assumption  of  risk  by  a  coemploye  until  at  least  actual  knowledge  of  such 
particular  negligence  is  brought  to  his  attention  or  it  is  so  obvious  that 
the  ordinarily  prudent  person  would  observe  it.  Erie  R.  R.  Co.  v.  Pur- 
ucker,  244  U.  S.  320.  324.  37  Sup.  Ct.  629,  61  L.  Ed.  1166;  Chesapeake  & 
O.  R.  R.  Co.  V.  De  Alty,  241  U.  S.  310,  315,  36  Sup.  Ct.  564,  60  L.  Ed.  1016; 
Chesa.  &  O.  R.  R.  Co.  v.  Proffitt,  241  U.  S.  462.  36  Sup.  Ct.  620.  60  L. 
Ed.   1102;  Lehigh  Val.  R.  Co.  v.  Scanlon,  259  Fed.   137,   142,   170  C  C. 
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A.  205;  Kansas  City  So.  R.  Co.  v.  Martin  (C  C.  A.)  262  Fed,  241.  244; 
Real  V.  Wis.  N.  Ry.  Co,  166  Wis.  128,  134.  163  N.  W.  189;  Ewig  v.  C.  M. 
&  St  P.  Ry.  Co.,  167  Wis.  597.  606.  167  N.  W.  442.  169  N.  W.  429. 

fill  Submission  of  questions  7  and  8  of  the  special  verdict  quoted  in 
the  statement  of  facts  were  all  unnecessary  elements  under  the  issues  re- 
quisite to  determine  the  respective  rights  and  liabilities  of  the  parties  and, 
if  error  at  all,  was  not  such  as  would  warrant  a  reversal  of  the  judgment. 

Judgment  affirmed. 

Winslow,  C.  J.,  and  Kerwin,  J.,  took  no  part. 
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PHILADELPHIA  &  R.  RY.  CO.  v.  HANCOCK. 
(No.  415.) 

(United  States  Supreme  Court.  Argfucd  Mai  en  2.  1920.    Decided 
June  1.  1920.) 

40  Supreme  Court  Reporter,  512. 

1.  MASTER  AND  SERVANT-<:OMPENSATION  FOR  INJURY  IN 

INTERSTATE  COMMERCE  IMPROPER. 

A  judgment  affirming  an  award  under  the  Pennsylvania  Workmen's 
Compensation  Act,  for  the  death  of  a  railroad  trainman  must  be  reversed, 
if  decedent  was  employed  in  commerce  between  the  states  when  the  ac- 
cident occurred. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 

2.  COMMERCE  — TRAINMAN    EMPLOYEI>    IN    "INTERSTATE 

COMMERCE."    IF    ANY     CAR    CONTAINED     INTERSTATE 

FREIGHT. 

Under  Employers'  Liability  Act  (Comp.  St  §§  8657-8665),  a  railway 
trainman  was  employed  in  "interstate  commerce,"  if  any  of  the  cars  in 
his  train  contained  interstate  freight 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27 [6].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Seiits,  Interstate  Comme-ce.) 

3.  COMMERCE  — RAILWAY  TRAINMAN  ENGAGED  IN  INTER- 

STATE COMMERCE,  THOUGH  CARS  NOT  BILLED  WHEN 

HANDLED  BY  HIM. 

A  railway  trainman,  belonging  to  a  crew  operating  a  train  of  loaded 
cars  from  a  colliery  to  yards  2  miles  away,  was  engaged  in  interstate 
commerce,  where  the  ultimate  destination  of  some  of  the  cars  was  out- 
side the  state,  as  appeared  from  the  instruction  cards  or  memoranda  de- 
livered to  the  conductor  by  the  shipping  clerk  at  the  mine,  and  freight 
charges  were  paid  for  the  entire  distance,  beginning  at  the  mine,  though 
the  cars  were  not  weighed  and  billed  to  the  consignee  until  another  crew 
moved  them  from  such  yard  to  scales  some  10  miles  away,  where  they 
were  inspected,  weighed,  and  billed. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27 [6].) 

Mr.  Justice  Garke  dissenting. 

On  Writ  of  Error  and  Writ  of  Certiorari  fo  the  Supreme  Court  of 
the  State  of  Pennsylvania. 

Proceedings  under  the  Workmen's  Compensation  Act  of  Pennsylvania 
by  Margaret  L.  Hancock  for  compensation  for  the  death  of  her  hus- 
band, opposed  by  the  Philadelphia  &  Reading  Railway  Company,  em- 
ployer. Compensation  was  awarded,  and  the  award  affirmed  by  the  Su- 
preme (>)urt  of  Pennsylvania  (264  Pa.  220.  107  Atl.  735),  and  the  em- 
ployer brings  error  and  certiorari.  Writ  of  petition  dismissed,  judgment 
reversed,  and  cause  remanded. 

See,  also,  250,  U.  S.  65,  40  S.  Ct  54,  64  L.  Ed.  — . 

Messrs.  George  Ciowen  Parry  and  Charles  Heebner,  both  of  Phila- 
delphia, Pa.,  for  plaintiff  in  error. 

Mt.  Hannis  Taylor,  of  Washington,  D.  C,  for  defendant  in  error. 

Vol.  VI— Comp.  17. 
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Mr.  Justice  McReynolds  delivered  the  opinion  of  the  court. 

The  judgment  below  affirmed  an  award  for  respondent  under  the 
Workmen's  Compensation  Act  of  Pennsylvania  (Act  June  2,  1915  [P.  L. 
736]),  granted  because  of  the  death  of  her  husband  from  an  accident 
while  in  the  petitioner's  employ  as  a  trainman. 

After  a  writ  of  error  had  been  sued  out  we  allowed  a  writ  of  certio- 
rari. 250  U.  S.  668,  40  Sup.  Ct.  54,  64  L.  Ed.  — .  The  former  must  be 
dismissed;   the  case  is  properly  here  upon  the  latter. 

[1,  2]  [f,  when  the  accident  occurred,  the  husband  was  employed  in 
commerce  between  states,  the  challenged  judgment  must  be  reversed,  and 
he  wa;s  so  employed  if  any  of  the  cars  in  his  train  contained  interstate 
freight.  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat.  65 
(Comp.  St.  §§  8657-8665) ;  St.  L.,  S.  F.  &  Tex.  Ry.  v.  Scale,  229  U.  S. 
156,  161,  33  Sup.  Ct.  651,  57  L.  Ed.  1129,  Ann.  C:as.  1914C,  156;  New  York 
C:entral  &  Hudson  River  R.  R.  Co.  v.  C:arr,  238  U.  S.  260,  35  Sup.  Ct. 
780,  59  L.  Ed.  1298;  New  York  Central  R.  R.  Co.  v.  Winfield,  244  U.  S. 
147,  37  Sup.  a.  546,  61  L.  Ed.  1045,  L.  R.  A,  1918C,  439,  Ann.  Cas.  1917D, 
1139;  New  York  Central  R.  R.  Co.  v.  Porter,  249  U.  S.  168.  39  Sup.  Q. 
188,  63  L.  Ed.  536;  Southern  Pacific  Co.  v.  Industrial  Accident  Commis- 
sion (January  5,  1930)  251  U.  S.  259,  40  Sup.  Ct.  130.  64  L.  Ed. . 

[3]  The  essential  facts  are  not  in  controversy;  the  nature  of  the 
employment,  therefore,  is  a  question  of  law. 

The  duties  of  the  deceased  never  took  him  out  of  Pennsylvania;  they 
related  solely  to  transporting  coal  from  the  mines.  When  injured  he 
belonged  to  a  crew  operating  a  train  of  loaded  cars  from  Locust  Gap 
colliery  to  Locust  Summit  yard,  two  miles  away.  The  ultimate  destina- 
tion of  some  of  these  cars  was  outside  of  Pennsylvania.  This  appeared 
from  instruction  cards  or  memoranda  delivered  to  the  conductor  by  the 
shipping  clerk  at  the  mine.  Each  of  these  referred  to  a  particular  car  by 
number  and  contained  certain  code  letters  indicating  that  such  car  with  its 
load  would  move  beyond  the  state. 

Pursuing  the  ordinary  course  these  cars  were  hauled  to  Locust  Sum- 
mit yard  and  placed  upon  appropriate  tracks;  there  the  duties  of  the  first 
crew  in  respect  of  them  terminated.  Later,  having  gathered  them  into  a 
train,  another  crew  moved  them  some  10  miles  to  Sham(^in  scales,  where 
they  were  inspected,  weighed,  and  billed  to  specifically  designated  con- 
fiiignees  in  another  state.  In  due  time  they  passed  to  their  final  destina- 
tions over  proper  lines.  Freight  charges  at  through  rates  were  assessed 
and  paid  for  the  entire  distance  beginning  ac  the  mine. 

Respondent  maintains  that  the  coal  in  cars  ticki»tcd  for  transportation 
as  above  described  did  not  hecome  part  of  interstate  commerce  until  such 
cars  reached  Shamokin  scales  and  were  there  weighed  and  billed.  But  we 
think  former  opinions  of  this  court  require  the  contrary  conclusion.  The 
coal  was  in  the  course  of  transportation  to  another  state  when  the  cars  left 
the  mine.  There  was  no  interruption  of  the  movement;  it  always  con- 
tinued towards  points  as  originally  intended.  The  determining  circum- 
stance is  that  the  shipment  was  but  a  step  in  the  transportation  of  the 
coal  to  real  and  ultimate  destinations  in  another  state.  Coe  v.  Errol,  116 
U.  S.  517,  6  Sup.  Ct.  475.  29  L.  Ed.  715;  Railroad  Cx)mmission  of  Ohio  v. 
Worthington,  225  U.  S.  101,  108.  32  Sup.  Ct  653,  56  L.  Ed.  1004;  Texas  & 
New  Orleans  R.  R.  Co.  v.  Sabine  Tram  Co..  227  U.  S.  Ill,  124,  126,  33 
Sup.  Ct  229,  57  L.  Ed.  442;  Railroad  Commission  of  Louisiana  v.  Texas 
&  Pacific  R.  R.  Co.,  229  U.  S.  336,  341,  33  Sup.  Ct  837,  57  L.  Ed.  1215; 
Baer  Brothers  Mercantile  Co.  v.  Denver  &  Rio  Grande  R.  R.  Cx).,  233  U. 
S.  479.  34  Sup.  Ct.  641,  58  L.  Ed.  1055. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion.  I 

Mr.  Justice  Garke,  dissents.  i 
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INSPIRATION  CONSOL.  COPPER  CO.  v.  CONWELL.     (No.  1757.) 

(Supreme  Court  of  Arizona.    June  3,  1920.) 

190  Pacific  Reporter,  88. 

1.  MASTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 
PRECLUDE  RECOVERY  IN  ACTION  FOR  DEATH  OF  SERV- 
ANT CAUSED  BY  NEGUGENCE. 
The  Compensation  Act  does  not  preclude  recovery  by  representatives 

of  the  deceased  employee  for  wrongful  death  under  Lord  Campbell's  Act, 

Civ.  Code  1913,  par.  3372,  though  the  Compensation  Act  was  applicable 

to  the  emplo)mient. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

Appeal  from  Superior  Court,  Gila  County;  G.  W.  Shute,  Judge. 

Action  by  Emily  Con  well,  as  administratrix  of  the  Estate  of  Law- 
rence Conwell,  deceased,  against  the  Inspiration  Consolidated  Copper 
Company.  Judgment  for  plaintiff  and  new  trial  denied,  and  defendant 
appeals.    Judgment  and  order  affirmed. 

This  is  an  action  for  damages  for  the  death  of  Lawrence  Conwell, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The  plain- 
tiff is  the  administratrix  of  ConwelFs  estate.  Conwell  was  a  motorman 
in  the  service  of  the  defendant,  and  was  killed  by  the  derailment  of  a 
train  of  ore  cars.  The  plaintiff  claimed  damages  in  the  sum  of  $25,000. 
The  defendant  interposed  a  general  demurrer  to  the  complaint,  and 
pleaded  both  in  abatement  and  in  bar  that  the  employment  of  Conwell 
was  under  the  "Compensation  Act,"  and  that  in  consequence  the  "Com- 
pensation Act"  furnished  the  exclusive  measure  of  the  liability  of  the 
defendant.  The  court  overruled  the  demurrer,  and  on  motion  of  the 
plaintiff  struck  out  both  pleas.  The  action  was  tried  on  the  complaint 
and  the  answer  thereto,  in  which  the  defendant  pleaded  negligence  on  the 
part  of  the  deceased  Conwell,  assumption  of  risk,  and  a  general  denial. 
The  jury  returned  a  verdict  for  plaintiff  in  the  sum  of  $17,000.  A  mo- 
tion for  a  new  trial  was  made  and  overruled  by  operation  of  law.  The 
defendant  appeals,  and  assigns  numerous  errors. 

E.  W.  Rice,  of  Globe,  for  appellant. 

Norman  J.  Johnson,  and  H.  M.  Foster,  both  of  Globe,  for  appellee. 

Baker.  J.  (after  stating  the  facts  as  above).  [1,  2]  The  defend- 
ant's assignments  of  error  Nos.  1,  2,  3,  and  10,  are  based  upon  the  action 
of  the  court  in  overruling  the  general  demurrer  to  the  complaint,  striking 
out  pleas  in  abatement  and  in  bar  of  the  action,  and  the  denial  of  the  de- 
fendant's request  for  an  instructed  verdict.  These  matters  were  all  pre- 
dicated upon  the  proposition  that  the  Compensation  Act  (chapter  7,  title 
14,  Rev.  Stat.  1913)  was  applicable,  and  governed  the  employment  of  the 
deceased  Conwell,  and  that  it  measured  the  liability  of  the  defendant  and 
precluded  plaintiff  from  instituting  or  maintaining  the  present  action. 
The  exact  question  was  presented  for  decision,  and  has  been  considered 
and  decided  in  this  state  adversely  to  the  defendant's  contention  in 
Behringer,  Adm'x,  etc.,  v.  Inspiration  Consolidated  Copper  Co.,  17  Ariz. 
232.  149  Pac.  1065.  We  are  pressed  in  a  very  elaborate  argument  to  re- 
consider and  overruled  this  decision.  The  case  construes  the  statute 
touching  the  right  of  a  personal  represwtative  to  sue  for  wrongful  death, 
and  holds  that  the  "Compensation  Act"  does  not  restrict  or  limit  the  right 
of  a  personal   representative  to   resort  to  Lord   Campbell's   Act    (para- 
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graph  3372,  Rev.  Statutes  1913).  It  was  decided  July  7,  1915,  and  has 
been  accepted  and  acted  upon  as  correct  ever  since.  The  argument  fails 
to  convince  us  that  the  opinion  violates  any  principle  of  law,  or  works 
any  injustice  and  we  must  consider  the  question  as  at  rest.  When  a  rule 
has  once  been  deliberately  adopted  and  declared,  it  ought  not  to  be  dis- 
turbed except  for  very  urgent  reasons,  and  upon  a  clear  manifestation  of 
error.    We  adhere  to  the  ruling  in  the  Behringer  Case. 

Assignments  Nos.  8,  9,  10,  13a,  13b,  13c,  13e,  13f,  13g,  14,  and  15  raise 
the  contention  that  the  verdict  and  judgment  are  not  sustained  by  the  evi- 
dence: First,  because  there  is  no  proof  of  proximate  cause;  and,  sec- 
dnd,  because  it  is  clear  that  the  deceased,  Conwell.  assumed  the  risks. 
The  undisputed  facts  of  the  case  are  that  the  deceased  was  engaged  at 
work  for  the  defendant,  driving  a  motor  to  which  was  attached  15  cars 
loaded  with  ore  on  the  400- foot  level  in  the  defendant's  mine.  Conwell, 
when  driving  the  motor,  rode  on  the  right-hand  side  near  the  rear.  While 
upon  a  curve,  and  going  at  a  speed  of  four  of  five  miles  an  hour,  two  of 
the  cars  immediately  in  the  rear  of  the  motor  jumped  the  trade  on  the 
right-hand  side,  one  of  the  cars  striking  and  scraping  the  timber  stand- 
ing on  the  side  of  the  track  for  a  distance  of  about  ten  feet  The  motor 
remained  on  the  track.  One  or  two  jolts  or  jars  of  the  cars  occurred, 
one  being  so  violent  that  Conwell's  helper,  who  was  riding  on  the  motor 
in  front,  was  compelled  to  hold  onto  a  rod  very  tightly  so  as  not  to  lose 
his  seat  When  the  cars  stopped,  Conwell  was  found  behind  the  mo- 
torman's  seat  between  the  motor  and  the  first  car,  holding  onto  the  scat. 
His  leg  had  been  dragged  along  the  right-hand  side  of  the  track;  one  of 
the  (witnesses  put  his  arms  around  Conwell  to  assist  him,  and  found  that 
he  was  crushed;  he  was  bleeding  at  the  mouth,  and  died  in  about  ten 
minutes.    No  one  actually  saw  just  how  the  accident  occurred. 

[3]  It  is  argued  that  in  the  absence  of  direct  evidence  it  was  mere 
g^ess  or  speculation  as  to  how  Conwell  came  to  his  death,  and  for  that 
reason  the  plaintiff  could  not  recover.  It  is  suggested  that  Conwell  might 
have  been  standing  up  and  accidentally  overbalanced,  or  that  a  chain 
might  have  dropped  off  the  pan  on  the  motor,  and  he  might  have  reached 
from  his  seat  to  the  other  side  between  the  safety  post  and  the  projecting 
rib  on  the  first  car  to  rescue  this  chain  when  it  was  engaged  hy  the 
wheel  of  the  car,  and  the  car  was  thereby  derailed,  pinning  him  between 
the  car  and  the  safety  post,  and  that  if  his  death  thus  occurred  the  lia- 
bility of  the  defendant  would  not  be  involved.  We  are  not  at  all  im- 
pressed with  this  argument.  Conceding,  as  we  do,  that  it  was  not  for  the 
jury  to  guess  or  speculate  as  to  the  cause  of  the  accident,  we  think  it  is 
far  more  reasonable  to  suppose,  and  the  jury,  in  our  opinion,  might 
well  have  inferred,  that  the  jolt  of  the  derailment  caused  Conwell  to  lose 
his  seat  and  fall  between  the  car  and  the  motor,  or  between  the  safety 
post  and  the  car,  and  that  he  was  thus  crushed  and  killed.  The  jolt  was 
so  violent  as  to  compel  Conwell's  helper  to  hold  on  very  tightly  to  avoid 
losing  his  seat,  and  it  seems  reasonable  to  infer  that  the  same  jolt,  tm- 
seated  Conwell.  In  our  opinion,  the  evidence  was  sufficient  to  send  the 
case  to  the  jury  upon  this  point,  and  we  think  that  the  jury  was  war- 
ranted in  finding,  as  they  must  necessarily  have  done,  that  Conwell  was 
killed  by  the  derailment  of  the  cars  without  any  intervening  cause  such 
as  suggested  by  the  defendant 

[4-6]  The  material  question  is.  What  was  the  proximate  cause  of  the 
accident?  It  must  be  conceded  that  unless  the  bad  condition  of  the  track 
as  alleged  in  the  complaint  was  the  efficient  and  dominant  cause  of  the 
derailment  of  the  cars,  the  plaintiff  had  no  case.  That  cause  is  proxim- 
ate without  which  the  accident  would  not  have  happened.  Railroad  Co. 
v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256.  Proximate  cause  is  a  question 
of  fact,  and  a  question  for  the  jury  if  there  is  substantial  evidence  from 


Digitized  by 


Google 


i^aXJ        INSFTN  CON.  COPPER  CO.  v.  CONWELL.    (Ariz.)        25i 

which     it  may  reasonably  be  deduced  that  the  negligence  shown  was  the 
ProxiiTi^tc  cause  of  the  injury  complained  of.    In  short,  proximate  cause 
jnay    f>^    determined  from  circumstantial  evidence.     Railroad  Co.  v.  Kel- 
JJEf,   »«:»j)ra;  Weleetka  Cotton  Oil  Co.  v.  Brookshire  (Okl.)  166  Pac.  408; 
Aiissoiix-i,  K.  &  T.  Ry.  Co.  v.  Minor,  75  Okl.  10,  181  Pac.  14Z    The  evi- 
dence   ^vw-ith  reference  to  the  condition  of  the  track  at  the  place  of  derail- 
^*^t    t^tmids  to  show  that  it  was  in  a  flagrantly  defective  condition.    Two 
Xh  ^^^^^  ^^^  occurred  at  the  same  place  prior  to  the  one  in  question. 
^^  firround  was  muddy,  soft,  and  yielding  under  the  track.     The  rails 
/qj^^     ^To  up  and  down  when  the  motor  was  passing;  the  water  being 
q/J^^     :€'Tom  under  the  ties.    The  rail  on  the  right-hand  side  of  the  curve 
•     "*^     track  was  lower  than  on  the  left,  and  when  the  motor  was  pass- 
.f'     *^      'would  swing  two  ways;  one  movement  went  up  and  one  went 
Siac—^i^^y^  giving  a  lurch  and  jerk.     There  was  also  evidence  that  there 
^J^    ^-   J  oint  in  the  rail  at  the  sofest  place  in  the  track  where  the  accident 
^^**f"'"^<i,  and  that  at  that  point  the  track  gave  way  more  than  at  other 
P^  1^^^*        It  is  not  considered  necessary  to  enter  into  a  lengthy  discussion 
♦^ae-lt  purpose  of  showing  that  the  evidence  of  the  bad  condition  of  the 

a  r    "1  "^^^s  suflSteient  to  carry  the  case  to  the  jury  upon  the  point  that  the 
^^^**JJ5^<eiit  would  not  have  occurred  had  it  not  been  for  this  bad  condi- 
*    Tile  ijnference  seems  irresistible  that  such  was  the  case. 
l-^l    It  is  true  that  the  evidence  tending  to  show  that  the  defendant 
.        '^^grligent  in  permitting  the  bad  condition  of  the  track  to  exist  was 
.     T^^ly  contradicted  by  the  witnesses  for  the  defendant.     But  it  is  not 
Do^^^    that  there  was  a  very  material  conflict  in  the  testimony  upon  that 
^J^y*^       Thus,  the  question  whether  the  defendant's  negligence   was  the 
Jq^     jL^?^ate  cause  of  the  disaster  became  a  question  for  the  jury.    We  will 

^^sturb  a  verdict  where  the  evidence  is  conflicting. 

^^y^^  1^1  As  to  the  assumption  of  risk,  it  must  be  admitted  that  the  un- 

acciV?^     ^^^  evidence  proves  that  Conwell,   for  some  time  prior  to  the 

tj^^?^»it,  had  actual  and  positive  knowledge  of  the  bad  condition  of  the 

tljg^^     and  understood  and  appreciated  the  danger  arising  from  running 

Qq     ^^^«  cars  over  it.    Were  it  not  for  article  18,  section  5,  of  the  state 

^)r  ^^^"tution,  which  provides  that  "the  defense  of  contributory  negligence 

i^^^        assumption  of  risk  shall  in  all  cases  whatsoever  be  a  questiin  of 

(fii^^    ^*id  shall,  at  all  times,  be  left  to  the  jury,"  it  would  have  been  the 

^^T    ^^f  the  trial  court  to  have  granted  the  defendant  a  new  trial  on  the 

t[^^  ^**i<i  that  the  verdict  was  contrary  to  the  evidence  on  the  question  of 

^       ^^^umption  of  risk.    We  are  therefore  called  upon  to  determine  for 

pji^.^*"st  time  in  this  jurisdiction,  the  scope  and  effect  of  the  constitutional 

to   ^*^^*^n.    The  language  of  the  provision  is  plain  and  unambiguous,  and 

cl-ti^-****    minds  clearly  indicates  that  the  power  or  duty  to  ^finally  and  con- 

ri^j^*X^^y  settle  the  question  of  contributory  negligence  of  assumption  of 

n^^^      ^^,  by  its  terms,  transferred  from  the  court  to  the  jury.  If  this  is 

-^Ij^^^e  force  and  effect  of  the  provision,  we  can  conceive  of  no  reason 

^^"^    ?^^  framers  of  the  Constitution  should  have  adopted  the  measure. 

^^    .^*iixik  that  the  evident  purpose  and  intent  of  the  provision  is  to  make 

ne^l?^*^  the  sole  arbiter  of  the  existence  or  nonexistence  of  contributory 

53^^*^^^rice  or  assumption  of  risk  in  all  actions  for  personal  injuries.    The 

^^  ^  Question  arose  in  the  case  of  Eva  Roberts  Cole.  Administratrix  of 

ceiv      ^'•^te  of  A.  W.  Roberts,  Deceased,  et  al.  v.  Jacob  MT.  EHckinson,  Re- 

[Qj?**   of  the  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  (EHckinson  v.  Cole 

the       3     177  Pac.  570),  and  the  Supreme  Court  of  Oklahoma,  construing 

hei^^^^^ion  of  the  Constitution  of  that  state,  which  is  exactly  like  ours, 

to,^    ***    effect,  that  the  verdict  of  the  jury  on  the  question  of  contribu- 

'Y^    ^^gligence  or  assumption  of  risk  was  conclusively  upon  the  courts 

Syllabus  of  the  case  as  prepared  by  the  court  is  as  follows: 
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"Article  23,  §  6,  of  the  Constitution  of  Oklahoma  is  not  merely  de- 
claratory of  the  common  law,  but  requires  that  the  defense  of  contrib- 
utory negligence  and  assumption  of  risk  as  to  questions  of  fact  in  all 
cases  whatsoever  shall  at  all  times  be  left  to  the  jury,  and  the  finding  of 
the  jury  upon  these  defenses  is  conclusive  upon  the  court." 

The  case  was  carried  to  the  United  States  Supreme  Court  on  writ 
of  error  (Chicago,  R.  I.  &  P.  R.  Co.  v.  Eva  Roberts  Cole,  etc.,  reported 
in  251  U.  S.  54,  40  Sup.  Ct.  68,  64  L.  Ed.—),  and  was  there  affirmed.  Mr. 
Justice  Holmes,  speaking  for  the  court,  said: 

"As  it  [state]  may  confer  legislative  and  judicial  powers  upon  a  com- 
mission not  known  to  the  common  law  ( Prentis  v.  Atlanta  Coast  Line  Co., 
211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150),  it  may  confer  larger  powers 
upon  a  jury  than  those  that  generally  prevail.  Provisions  making  the  jury 
judges  of  the  law  as  well  as  of  the  facts  in  proceedings  for  libel  are  com- 
mon to  England  and  some  of  the  states,  and  the  controversy  with  regard 
to  their  powers  in  matters  of  law  more  generally  as  illustrated  in  Sparf 
V.  United  States,  156  U.  S.  51,  715,  15  Sup.  Ct.  273,  30  L.  Ed.  343,  10  Am-. 
Crim.  Rep.  168,  and  Georgia  v.  Brailsford,  3  Dall.  1,  4,  1  L.  Ed.  483, 
shows  that  the  notion  is  not  a  novelty.  In  the  present  instance  the  plain- 
tiff in  error  cannot  complain  that  its  chance  to  prevail  Upon  a  certain 
ground  is  diminished  when  the  grround  might  have  been  altogether  re- 
moved." 

Since  the  verdict  of  the  jury  upon  the  question  of  assumption  of  risk 
was  conclusive  upon  the  court,  it  was  not  error  to  deny  the  defendant's 
motion  for  a  new  trial. 

[9]  Assignment  13a  is  directed  at  the  amount  of  the  verdict  as  be- 
excessive  and  unreasonable,  and  that  it  was  rendered  under  the  influence 
of  passion  and  prejudice.  The  verdict  was  for  $17,000.  We  have  dis- 
covered nothing  in  the  record  tending  to  disclose  anjrthing  which  happened 
during  the  trial  from  which  it  can  be  inferred  that  the  jury  might  have 
l)een  influenced  by  passion  or  prejudice  in  arriving  at  their  verdict.  The 
deceased,  Conwell,  was  a  married  man,  the  father  of  tvvo  minor  children, 
and  at  the  time  of  his  death  was  32  years  old.  His  life  expectancy,  as 
proven  by  the  American  Experience  Tables  of  Molality,  was  33^/,„ 
years.  He  was  in  robust  health;  industrious  and  attentive  to  business;  he 
had  specialized  in  glass  making  as  a  stencil  cutter  or  pattern  maker  for 
the  molding  of  glass,  making  figures  on  glass,  etc.,  and  had  a  proposition 
in  view  at  the  time  of  his  death  wherein  he  would  go  into  business  for 
himself  in  sand  glass,  cutting  stencils  or  patterns,  whereby  he  would  pro- 
bably make  more  than  he  would  as  a  mere  wage-earner.  He  owned  his 
own  home,  and  at  the  time  of  his  death  had  saved  about  $400  out  of  his 
wages.  The  evidence  showed  that  he  was  saving  and  laying  aside  a  con- 
siderable portion  of  his  wages  every  month.  As  a  motorman  he  was 
earning  at  the  time  of  his  death,  approximately  $165  per  month.  If  the 
deceased  had  lived  for  the  full  period  of  his  expectancy,  and  had  con- 
tinued to  earn  $165  monthly,  as  at  the  time  of  his  death,  he  would  have 
been  approximately  65  years  old,  and  would  have  earned  approximately 
$65,000.  In  view  of  these  facts  we  do  not  think  it  can  be  said  that  the 
verdict  was  excessive.  As  a  general  rule,  the  amount  of  damages  re- 
coverable in  an  action  for  death  by  wrongful  act  is  a  matter  pecuiliarly 
within  the  province  of  the  jury,  and  their  finding  will  not  be  set  aside 
as  excessive,  unless  it  is  the  result  of  passion  or  prejudice.  De  Amado 
V.  Friedman,  11  Ariz.  56,  89  Pac  588;  Southern  Pac.  Co.  v.  Wilson,  10 
Ariz.  162.  85  Pac.  401. 

In  McGrory  v.  Pac.  Elec.  R.  Co.,  22  Cal.  App.  671,  136  Pac.  303,  it  is 
aid :  . 

*Tn  order  to  warrant  a  court  in  setting  aside  a  verdict  for  damages 
On  the  ground  that  too  great  a  sum  of  money  has  been  awarded,  the  sum 
must  be  so  disproportionate  to  the  result  of  any  reasonable  computation. 
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bAsc<i  on  the  facts  shown  in  evidence,  as  to  suggest  at  once  that  the  jury 
CTiust  have  been  influenced  by  some  factor,  improper  for  hm  to  consider, 
«Vic£i  as  their  sympathy  for  the  plaintiff  or  their  bias  or  prejudice  against 
^e  cief  cndant." 

We  have  discussed  substantially  all  the  points  raised  by  the  defendant 
H'liicli  "we  deem  vital,  or  requiring  extended  discussion.  Other  assign- 
oicnts  relate  to  the  introduction  of  certain  testimony  over  the  objection 
of  tii^  defendant,  and  submitting  certain  mstructions  to  the  jury.  We 
'Jave  ^  considered  these  assignments,  but,  in  our  opinion,  they  present  no 
sufficrie«-i.t  reason  for  reversing  the  judgment  of  the  lower  court.  The 
Judgrm^^xit  and  order  appealed  from  should  be  affirmed;  and  it  is  so  or- 

CTiax^ningham,  C.  J.,  and  Ross.  J. 


MASSy^CHUSETTS  BONDING  &  INS.  CO.    v.  LOS  ANGELES  R. 
CORPORATION.    (L.  A.  5324.) 

^^^l>T^me  Court  of  California.     May  19,  1920.     Reliearing  Denied 

June  17.  1920.) 

190  Pacific  Reporter,  161. 

\.MA.^TER   AND   SERVANT  —  CHARGE   ALLOWING   SUBRO- 

^A.TED    COMPENSATION    INSURER    TO    RECOVER    DAM- 

-^^ES  TO  SONS  OF  DECEASED  EMPLOYEE  HELD  ERRON^ 

^0\JS    AS    NOT    SUPPORTED    BY    PLEADING    AND    EVI- 

^j^^    "^r^    an  action  by  an  insurance  company,  which  became  subrogated  to 

(jf^^r^^lits  of  the  widow  and  heirs  to  recover  against  a  stranger  for  the 

dar^T^    ^^  an   employee  by  paying  compensation  to  her,  where  the  only 

uri^j^^^  pleaded  and  supported  by  the  evidence  was  the  damage  to  the 

of  ^^''»  an  instruction,  authorizing  recovery  of  damage  to  the  two  sons 

^^eascd  as  well  as  to  the  widow,  was  erroneous. 


2, 


^^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  410.) 

HESTER  AND  SERVANT  —  INSURER  PAYING  COMPENSA- 
TION TO  EMPLOYEE'S  WIDOW  HELD   SUBROGATED  TO 
RIGHTS  OF  SONS  ALSO. 
^  ,  ^here  a  deceased  employee  left  a  widow  and  two  sons,  but  only  the 
tij^^^    claimed   compensation   and   received   pajrmcnt   from   the   insurer, 
i^    -J'^surcr  nevertheless  was  subrogated  to  the  right  to  recover  damages 
^^  sons  as  well  as  to  the  widow. 
(^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

^'  Raster  and  servant— admission  by  counsel  held 
Not  to  justify  charge  authorizing  subrogated 
insurance   carrier   to   recover   damages   not 

*^I-EADED. 
h^j  "^n  admission  by  defendant's  counsel  that  the  right  of  the  widow  and 
tij^  ^  to  recover  for  the  death  of  deceased  vested  in  the  insurer  who  paid 
r^^^nnpensation  does  not  warrant  a  charge  authorizing  the  insurer  to 
ot^l^^^r  damages  to  the  sons  of  deceased,  where  it  pleaded  and  proved 
^  damage  to  the  widow. 
Vl^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  410.); 
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Department  1. 

Appeal  from  Superior  Court,  Los  Angeles  County,  Curtis  D.  Wilbur, 
Judge. 

Action  by  the  Massachusetts  Bonding  &  Insurance  Company  against 
the  Los  Angeles  Railroad  Corporation.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Gibson,  Dunn  &  Crutcher  and  Norman  S.  Sterry,  all  of  Los  Angeles, 
for  appellant. 

E.  B.  Drake  and  Kemp,  Mitchell  &  Silberberg,  all  of  Los  Angeles, 
for  respondent. 

Olney,  J.  This  is  an  appeal  from  a  judgment  for  plaintiff  in  an  ac- 
tion for  damages  sustained  by  the  death  of  one,  Ogan,  through  the  al- 
leged negligence  of  the  defendant.  At  the  time  of  his  death  Ogan  was 
employed  by  a  corporation  known  as  Bowles  Bros  Company,  and  in 
the  course  of  his  employment  was  driving  a  wagon  westerly  on  Pico 
street  in  Los  Angeles.  The  defendant  operates  a  two-track  electric  street 
railroad  on  the  street,  the  tracks  occupying  the  middle  of  the  street. 
Ogan  was  on  the  northerly  or  right-hand  side  of  the  street  as  he  was 
going,  and  off  the  tracks.  On  approaching  the  intersection  of  South 
Union  street  he  turned  to  the  left  or  south  across  the  tracks  as  if  to  turn 
into  South  Union  street.  He  was  driving  slowly,  and  apparently  turned 
without  any  signal  of  his  intention  and  without  looking  back.  His  wagon 
was  struck  by  one  of  the  defendant's  cars  coming  up  behind  him;  he  was 
thrown  from  the  wagon  and  sustained  injuries  from  which  he  died.  He 
left  a  widow  and  two  adult  sons.  His  widow  made  claim  against  his 
employer  under  the  Industrial  Compensation  Act  (St  1913,  p.  279),  and 
the  claim  was  allowed,  and  was  paid  by  the  plaintiff  as  the  insurance 
carrier  for  the  employer.  The  plaintiff  then  brought  the  present  action 
as  subrogated  by  the  Industrial  Compensation  Act  to  any  right  of  ac- 
tion against  the  defendant  for  Ogan's  death. 

There  seems  to  be  little  doubt  but  that  Ogan  was  guilty  of  contri- 
butory negligence  in  ttirning  as  he  did  across  the  defendant's  tracks 
without  signal  and  without  looking  back.  Counsel  for  the  plaintiff  do 
not  contend  to  the  contrary.  The  case  was  tried  for  the  plaintiff  in  the 
lower  court  chiefly  upon  the  theory  that  after  Ogan  had  turned  and  had 
placed  himself  in  a  position  of  peril,  his  peril  was  observed  and  realized 
by  the  motorman  of  the  approaching  car  in  time  for  him,  acting  with 
reasonable  promptness  under  the  circumstances,  to  stop  the  car  and 
avoid  the  accident,  and  he  did  not  do  so.  It  is  upon  this  theory  alone 
that  it  is  sought  here  to  justify  the  verdict  for  the  plaintiff.  If  the  evi- 
dence be  sufficient  to  sustain  die  verdict  upon  this  ground  it  is  at  best 
but  little  more  than  sufficient  for  that  purpose.  It  is  not  a  case  of  which 
it  can  be  said  that  a  verdict  for  the  plaintiff  is  certainly  a  just  one  or 
that  a  new  trial  would  reasonably  result  in  another  such  verdict.  In 
other  words  it  is  not  a  case  where  it  can  be  said  with  any  certainty  that 
substantial  justice  has  l>een  done  and  that  the  result  should  therefore 
not  be  disturbed  because  of  errors  which  may  have  occurred  in  reaching 
it.  There  was  one  substantial  error  which  did  occur  and  which  under 
these  circumstances  requires  a  reversal  and  new  trial. 

The  plaintiff's  complaint  alleged  the  fact  of  Ogan's  death  through 
the  negligence  of  the  defendant;  that  he  left  a  widow  and  two  sons  of 
whom  the  widow  was  dependent  on  him  for  support;  that  the  plaintiff 
by  reason  of  its  payment  of  the  claim  of  the  widow  against  Ogan^s 
employer  had  been  subrogated  to  any  right  of  action  for  his  death,  and 
then,  as  the  only  allegation  of  damages  suffered,  alleged  that  l^  reason 
of  Ogan's  death,  his  widow  had  been  damaged  in  the  sum  of  $10,000. 
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There  was  no  allegation  of  damage  to  the  sons  nor  of  facts  from  which 
spch  cJamage  might  be  inferred.  The  complaint,  also,  in  alleging  the 
J^ht  i»3  the  plaintiff  by  way  of  subrogation  to  maintain  the  action  alleged 
Jt  to  l^<  to  maintain  an  action  for  all  damages  suffered  by  the  widow 
^tho-^jm-*  mention  of  any  damages  to  the  sons.  At  the  trial  no  evidence 
^as  xvmtroduced  of  any  relation  between  Ogan  and  his  adult  sons  who 
^ere  mr^  ct  living  with  him,  which  showed  any  pecuniary  damage  on  their 
Part. 

f  I-  J   In  this   condition   of   the   pleadings  and   the   evidence  the   jury 
Were     ^iriAarged  that  the  action  was  one  prosecuted  by  the  plaintiff  to  re- 
aver      ^^amages  alleged  to  have  been  sustained  by  the  widow  and  sons  of 
h  ^f*^  »         that  the  right  of  the  widow  and  heirs  to  recover  for  his  death 
nad    >r.^^ted  in  the  plaintiff;  that  if  the  jury  found  for  the  plaintiff  the 
^casix:^--^  of  the  recovery  which  should  be  allowed  was  the  amount  of 
^^?<S'^^8  suffered  by  the  heirs;  that  the  jujy  in  fixing  damages  might 
bam^^^^^^  the  relation  of  the  widow  and  children  to  their  deceased  hus- 
^.^     ^^^Kid  father;  and  that  the  fact  that  the  widow  and  children  had  been 
ftna^^^^^"^^^^  ^^  deprived  of  the  comfort,  society,  and  protection  of  the  de- 
/^^     ^^■^•-^  might  be  considered  in  arriving  at  the  pecuniary  value  of  the 
^-^^       Ogan  to  his  widow  and  children. 
Ouj,^r^*^        other  words,  while  the  complaint  alleged  and  the  evidence  showed 
juj.^     ^^  carnage  to  the  widow,  the  case  was  unequivocally  submitted  to  the 
IjI^^^     ^^  one  wherein  their  verdict,  if  they  found  for  the  plaintiff,  should 
^^     ^^^       the  amount  of  damages  suffered  by  the  adult  sons,  as  well  as  by 

^^''^^Sow.  The  error  in  so  instructing  the  jury  is  manifest. 
de^^^i^^-^  In  this  connection  it  may  be  well  to  note  a  claim  made  by  the 
era^S^ *^  -^uit.  It  is  that  since  only  the  widow  made  claim  against  Ogan's 
qI^^  ^^^^«r  and  was  alone  paid  by  the  plaintiff,  the  plaintiff's  right  by  way 
^^^^^■^^  Rogation  was  limited  to  a  recovery  of  the  damages  suffered  by  her 
satie^*  This  is  not  correct.    The  making  of  a  lawful  claim  for  compcn- 

2^^^  *^^  imder  the  Industrial  Compensation  Act  works  a  subrogation  of 
^^  ^^-^S"^*  o^  action  to  recover  for  his  death,  whether  the  person  making 
jj^^^^*^^-5m  be  the  exclusive  beneficiary  for  whom  such  action  would  lie  or 
j^  "V^estem   States,  etc.,  Co.  v.  Bayside  Lumber  Co.,   187   Pac.  735. 

3g^  I^^^Mntiff,  therefore,  was  entitled  to  maintain  an  action  for  any  dam- 
it  rf-^^"*^^''^^  py  ^^  *^"*»  ^  ^^^^  ^^  ^y  ^^^  widow.  But  the  point  is  that 
^jj^*  »ot  bring  such  an  action.  The  action  it  brought  was  only  for 
thaT^^E^^  suffered  by  the  widow.  The  jury,  nevertheless,  were  instructed 
th^  w-^^  action  was  one  for  damages  suffered  by  the  sons,  as  well  as  by 
the  *^Xow,  and  that  if  they  found  for  the  plaintiff  they  should  determine 

^  ount  of  the  verdict  accordingly. 


clai,J^      3     The  only  answer  made  by  plaintiff's  counsel  to  the  defendant's 

tha:^^-j^^^^  error  in  the  respect  under  discussion  is:  First,  that  it  appears 

that    ^^^  ^'"'^  court  in  charging  the  jury  stated,  "It  is  admitted  by  counsel 

to   x-^il^^^  ^€  purpose  of  this  litigation  the  right  of  the  widow  and  heirs 

by    ^^^^^"ver  for  the  death  of  the  deceased  husband  and  father  have  vested 

tenti  ^^^"ation  of  law  in  the  plaintiff  corporation";  and,  second,  that  at- 

tri^l  ^^*^      was  not  called  to  the  point  in  argument  on  motion  for  a  new 

the     ^^^'^^^^^^  '"  fairness,  it  should  have  been.    It  is  argued  that,  in  view  of 

sut^^^^emcnt  in  the  charge  as  to  admission  by  counsel,  it  must  be  pre- 

not-J^-^^      that  such  admission  was  made,  even  though  there  be,  as  there  is, 

wH^;^5?^   in  the   record   showing  such   admission.     We   need   not   decide 

wi'^i^Z^^*'  such  statement  in  a  charge  to  the  jury  proves  itself,  so  to  speak, 

ad^^^^^^t:  anything  in  the  record  to  substantiate  it,  for,  assuming  that  an 

of      ^tL^^^^^^  ^^^  made  as  stated,  it  was  plainly  no  more  than  an  admission 

pl^^^r^^^  subrogation  worked  by  law.     It  was  not  an  admission  that  the 

.^if^Y^'^^ilf  was  entitled  to  recover  for  damages  suffered  by  the  sons,  as 

^»  by  the  widow.     The  language  quoted  itself  shows  that  it  was 
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not  this  question,  but  the  matter  of  subrogation  which  was  in  the  mind  of 
the  court  as  that  which  was  admitted,  and  a  reading  of  the  balance  of 
the  instruction  confirms  this  view. 

[4]  As  to  the  second  contention  of  plaintiff's  counsel,  that  attention 
was  not  called  to  the  point  in  the  argument  on  motion  for  a  new  trial 
when,  in  fairness,  it  should  have  been,  suffice  it  to  say,  both  that  this 
fact  does  not  appear  from  the  record,  but  only  from  counsel's  state- 
ment, and  also  that  it  cannot  be  said  that  the  right  to  complain  of  an 
error  appearing  on  the  record  is  lost  by  a  failure  to  call  specific  attention 
to  it  in  presenting  a  motion  for  a  new  trial. 

Judgment  reversed. 

We  concur:  Shaw,  J.;  Lawlor,  J. 


WESTERN  INDEMNITY  CO.  v.  INDUSTRIAL  ACQDENT  COM- 
MISSION ET  AL.    (S.  F.  8796.) 

(Supreme  Court  of  California.    May  12,  1920.) 

109  Pacific  Reporter,  27. 

2.  MASTER  AND  SERVANT— FINDING  OF  FACTS  IN  COMPEN- 

SATION CASE  CONCLUSIVE. 

Findings  of  the  Industrial  Accident  Commission  under  Workmen's 
Compensation  Act  upon  questions  of  fact  are  conclusive,  where  there  is 
any  substantial  evidence  to  support  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  EVIDENCE  INSUFFIQENT  TO 

SHOW  CONTRACT  OF  INSURANCE  PRIOR  TO  ACQDENT. 

Evidence  of  employer  in  a  proceeding  under  Workmen's  (Compensa- 
tion Act  as  to  acceptance  of  counter  offer  of  the  indemnity  company  on 
receiving  employer's  application  stating  a  certain  minimum  premium  held 
not  sufficiently  definite  upon  which  to  base  a  finding  that  the  employer 
accepted  die  counter  offer  prior  to  the  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[1].) 

5.  MASTER  AND  SERVANT  —  FINDING  OF  AUTHORITY   OF 

AGENT  TO  BIND  INDEMNITY  COMPANY  BY  PAROL  HELD 

NOT  SUSTAINED  BY  EVIDENCE. 

In  a  compensation  proceeding  involving  liability  of  an  indemnity 
company  to  an  employer  of  an  injured  servant,  evidence  held  insufficient 
to  support  a  finding  that  a  local  agent  of  the  indemnity  company  had 
authority  to  bind  the  company  by  parol  from  application. 

(For  other  cases,  see  Master  and  Servant,  I>ec  Dig.  §  405[1].) 

6.  MASTER  AND  SERVANT-FINDING  OF  CUSTOM  THAT  AS- 

SURED    WAS    COVERED    FROM    DATE    OF   APPLICATION 

NOT  SUSTAINED  BY  EVIDENCE. 

In  a  proceeding  under  Workmen's  Compensation  Act,  a  finding  that 
it  was  the  custom  and  the  practice  that  an  employer  was  covered  by  insur- 
ance from  the  date  of  his  application,  where  the  terms  of  the  application 
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were  not  unconditionally  accepted  by  the  company,  held  not  supported 
by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

Wilbur,  J.,  dissenting. 

•  In  Bank. 

1  Certiorari  to  Industrial  Accident  Commission. 

Proceeding  by  Ethel  Lamb,  under  the  Workmen's  Compensation  Act, 

j  to  obtain  compensation  for  the  death  of  her  husband,  John  Lamb,  op- 

posed by  M.  B.  Pond,  the  employer,  and  the  Western  Indemnity  Com- 
pany. There  was  an  award  of  compensation,  and  the  Indemnity  Com- 
pany brings  certiorari.    Award  annulled. 

E.  F.  Conlin,  of  San  Francisco,  for  petitioner. 

Qarence  N.  Riggins,  of  Napa,  appearing  specially  and  not  otherwise, 
^or  respondent  Ethel  Lamb. 

Christopher  M.  Bradley  and  A.  E.  Graupner,  both  of  San  Francisco, 
'or  respondents. 

Lawlor,  J.     This  is  a  writ  of  review  issued  upon  the  application 

^^  petitioner,    the    Western    Indemnitty    Company,    a   corporation.     The 

^dustrial  Accident  Commission,  on  April  23,  1918,  made  an  award  in 

cAe  sum  of  $2,596.14  against  the  petitioner  and  in  favor  of  Ethel  Lamb, 

jOr    the   accidental  death  of  her  husband,  John   Lamb,  an  employee  of 

-J^^i   ^ond,  of  Napa  county,  it  having  been  found  by  the  commission  that 

^^^'^'oiier  was  the  insurance   carrier   of   Dr.   Pond  at  the  time  of   the 

52f*V?^*        It   appears   that   Dr.    Pond   had   been   engaged   in    operating   a 

/   f^         ^arm  and  fruit  orchard  some  10  or  12  miles  from  the  city  of  Napa. 

tji^^^'^     Lamb  was  employed  on  the  place  as  a  man  of  all  work,  and,  al- 

Q  otj^r-j^      ^^^  j^jj^^   ^£   occupation   does   not   fall   within   the   Workmen's 

^^^E'^^^jisation  Act,  both  Dr.  Pond  and  Lamb  nevertheles  elected  to  come 

^^iT  its  provisions. 
^Q  ^T^5*  October  2,  1917,  Lamb  took  a  team  of  horses  used  on  the  place 
^^^  ■^J^dcsmith  shop  in  the  city  of  Napa  to  be  shod.  About  noon,  as  he 
tr^  "^ dicing  the  horses  out  of  the  shop,  they  became  unmanageable  and 
^^^^<i  upon  him,  inflicting  injuries  from  which  he  died  on  October  6. 
anc«*^^^  principal  contention  of  petitioner  is  that  it  was  not  the  insur- 
u^^^-  ^^^^rrier  of  Dr.  Pond  when  the  accident  occurred,  and  in  this  con- 
com*^^5*      petitioner  makes  the  claim   that   the   following  findings   of   the 

JJ^^sion  are  without  support  in  the  evidence: 
abovi«.  ^    That  prior  to  the  said  2d  day  of   October,   1917,  and  on  or 

appli  "^^^  2"^^  ^^y  ^^  September,  1917,  the  defendant  M.  B.  Pond  had 
ag^j^!^^  to  Arthur  H.  Smith  of  Napa,  the  duly  accredited  and  authorized 
ther*  ^^  ^  ^^  defendant  Western  Indemnity  Company,  for  a  renewal  of  a 
^'mil  ^^^P*ring  policy  of  insurance  covering  liis  liability  for  injury  to  his 
to  *.  ^^i?^^^^»  ^"^  ^^^  requested  said  agent  to  procure  for  him  such  policy, 
wovj^i^^  effect  upon  the  expiration  of  his  then  existing  policy,  which 
custc?  expire  on  September  25,  1917.  That  at  that  time  it  was  the 
suhk^  **^  and  the  practice  that  an  assured  was  covered  by  the  insurance 
Th^*.  ^vaently  provided  in  the  policy,  from  the  date  of  his  application. 
2d  f3  ^^^ter  the  application  by  said  defendant  Pond,  and  before  the  said 
Sini*?^'^  o^  October,  1917,  said  defendant  Pond  was  notified  by  said  agent 
cxai^^  "that  the  premium  or  rate  of  said  insurance  had  increased,  the 
3g^^  ^.mount  of  such  increase  being  at  that  time  not  known  to  said 
coT^s.  ThaX  thereupon  said  defendant  Pond  stated  his  willingness  and 

^     i^*^^    *^  P^y  *^^  increased  rate,   and  again  requested  that  the  policy 
^^^ed.     That  thereafter,  and  pn  or  about  the  10th  day  of  October, 
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1917,  the  general  agents  of  said  Western  Indemnity  Company  duly 
issued  their  policy  of  insurance  dated  the  25th  day  of  September,  1917, 
to  the  said  defendant  Pond,  insuring  him  against  his  liability  for  injuries 
to  his  employees,  and  that  on  the  10th  day  of  October,  1917,  said  de- 
fendant duly  paid  to  said  agent  Smith  the  full  premium  for  said  insur- 
ance, which  premium  was  duly  received  and  accepted  by  said  agent. 
(7)  That  by  reason  of  the  facts  as  set  forth  in  paragraph  6  hereof,  the 
defendant  Western  Indemnity  Company  was  the  insurance  carrier  of 
said  defendant  employer  at  the  time  of  said  injury,  and  had  insured  said 
employer  against  liability  for  full  compensation  for  said  injury,  and 
said  employer  is  entitled  to  be  relieved  from  such  liability  imder  the 
provisions  of  subdivision  (e)  (2)  of  section  30  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act  of  1917." 

The  evidence  will  sufficiently  appear  in  the  discussion. 

Arthur  H.  Smith,  doing  business  under  the  name  of  "Arthur  H. 
Smith  &  Ca'  'in  the  city  of  Napa,  was  engaged  in  placing  insurance  for 
various  companies,  including  the  Western  Indemnity  Company.  Upon 
the  filing  by  petitioner  with  the  state  insurance  commissioner  of  "a  du- 
plicate power  of  attorney"  on  July  1,  1917,  a  license  was  issued  to 
Smith  for  the  term  of  one  year  in  compliance  with  the  provisions  of 
section  633  of  the  Political  Code.  The  license  gave  Smith  authority 
"to  solicit  implications  for  insurance  or  surety  bonds  or  to  effect  insur- 
ance or  surety  bonds  in  the  name  of  said  company."  This  power  of 
attorney  was  not  introduced  in  evidence,  but  we  shall  assume  that  it 
corresponded  with  the  license. 

In  September,  1916,  Smith  secured  for  Dr.  Pond  a  policy  of  com- 
pensation insurance  in  "the  Massachusetts  Company."  That  policy  ex- 
pired on  September  25,  1917.  On  September  24,  1917,  Dr.  Pond  went 
to  the  office  of  Smith,  and  "verbally"  requested  that  such  policy  be 
"renewed."  There  is  a  dispute  in  the  testimony  of  Dr.  Pond  and  Smith 
as  to  whether  on  this  occasion  Dr.  Pond  saw  Smith  personally  or  dealt 
with  an  employee  in  Smith's  office    Dr.  Pond  testified  that — 

"Some  time  in  September,  I  think  after  the"  ISth,  I  received  a 
letter  from  Mr.  Smith  stating  that  my  policy  terminated  ♦  ♦  ♦  asking 
me  ♦  ♦  '  if  I  wanted  a  renewal.  I  gave  the  letter  to  Mr.  Smith 
when.  I  went,  and  ordered  a  renewal  of  insurance.  I  left  it  as  a  re- 
minder. ♦  ♦  ♦  He  says,  'The  premium  will  be  raised.'  I  was  in- 
formed that  the  last  premium  would  be  $10  for  farmers,  and  it  would 
be  probably  $15.  ♦  ♦  ♦  Any  discussion  we  had  was  simply  his  state- 
ment to  me  that  it  would  be  probably  not  less  than  $15,  and  I  told  him  to 
go  ahead.  I  wanted  to  be  insured  even  if  it  was  more.  He  told  me 
right  on  the  start  it  would  probably  be  that  much,  'possibly  more,'  is  the 
way  he  put  it' 

Smith  was  asked: 

"At  the  time  you  took  that  application  from  Dr.  Pond,  was  there  any 
question  about  the  issuance  of  a  policy  on  account  of  the  premium — 
minimum  premium  " 

And  he  anwered: 

"You  will  have  to  ask  the  young  lady  in  the  office.  She  did  that 
work  that  day.    I  was  not  in.    ♦    ♦    ♦" 

Smith  also  testified  that  the  general  agent  had  informed  him  in  a 
letter  of  June  29,  1917,  that  the  premium  rate  for  compensation  insur- 
ance would  be  $10  "at  least  temporarily,"  and  that— 

"The  first  notice  I  had  that  the  minimum  premium  on  farm  labor 
policies  had  been  raised  by  petitioner  was  when  this  application  was 
referred  to  in  this  case  as  being  $15." 
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Smith  stated  further  that,  as  the  Massachusetts  Company  had  dis- 
continued writing  compensation  insurance,  on  September  24  he  for- 
warded to  the  general  agent  a  written  application  for  coverage  for  Dr. 
Pond  to  begin  on  September  25,  1917,  the  application  being  signed  by 
Smith  alone,  and  in  item  14  thereof,  opposite  the  printed  words  "the 
minimum  premium  for  this  policy,"  appearing  the  figures  "$10.00."  This 
application  was  received  on  September  25  in  the  office  of  the  general 
agent,  Arthur  G.  Nason,  who  conducted  the  agency  as  "Arthur  G.  Nason 
&  Co."  In  due  course  Smith  received  an  answer  to  the  application  under 
date  of  September  26  to  the  effect  that  the  minimum  premiimi  on  farm 
labor  policies  was  $15,  and  stating: 

••Wie  shall  hold  the  application  pending  receipt  of  your  advices  as 
to  whether  or  not  we  may  write  at  this  rate." 

On  September  29  Smith  wrote  to  Dr.  Pond : 

"We  are  in  receipt  of  a  letter  from  the  company  stating  that  the 
least  they  can  write  a  compensation  policy  on  fji'-m  labor  is  $15  mini- 
mum premium.  Kin  I*/  advise  us  by  return  mail  if  this  is  satisfactory 
to  you." 

There  is  a  fur  her  lack  of  agreement  ir  the  testimony  of  Dr.  Pond 
and  Smith  as  to  what  occurred  after  September  24.  Smith  testified  as 
follows : 

"Q.  Did  jrou  not  see  him  between  September  24  and  October  2? 
A.  Me?     No.     •     '  <j.    Do  you  knew   whether  he  came  to  your 

office  during  that  interval?  A.  I  couldn't  say.  Q.  Was  it  report *d  to 
you  that  he  had  been  in  there  i*     A.    No.     I   don't  recall  it  if  it  wa.«?. 

♦  ♦  ♦  Q.  Tlien  he  didn*t  answer  your  letter  of  September  29  u:ilU 
after  the  accident  on  October  2  A.  That  is  ryht  *  *  *  Q.  Did 
you  sec  him  on  the  afternoon  of  October  :??  A.  I  did.  ♦  ♦  ♦  Tn  my 
office.     ♦     ♦     *     He  said  it  would  be  all   right  at  the  $15   premium. 

•  ♦  ♦  Q.  WhM  Dr  Pond  '!id  call  on  you  on  Cciober  2  did  you  then 
know  that  this  acCfV-nt  had  occurrc  " .     A.    f  did." 

Dr.  Pond's  te3tim:iny  is  less  definite  as  to  v.Jien,  after  September  24, 
he  talked  with  Smith  about  the  matter: 

"Q.  And  did  you  return  afterwards  to  Mr.  .^m'th's  office  for  your 
insurance  policy,  ♦  ♦  ♦  and  on  what  date?  A.  I  can't  say  as  to  the 
first  time — ^the  date — ^but  I  went  and  had  a  talk  with  Mr.  Smith,  and  he 
said  it  was  all  right.  ♦  *  *  Q.  When  did  you  go  back  to  Mr.  Smith 
after  requesting  that  he  have  the  policy  renewed?  Was  it  before  or 
after  October  2d  A.  Well,  my  memory  is  this:  that  I  had  another 
talk  with  Mr.  Smith  after  ordering  a  renewal,  when  he  told  me  that  it 
would  be  at  least  $15.  'Well,  it  might  be  more,'  he  said.  'Well,'  I  said, 
*l  will  draw  you  a  check  for  $15,  it  doesn't  make  any  difference.  If  it 
is  more,  I  will  give  you  more,  and  if  it  is  less  you  can  refund  it.'  He 
said,  Tt  wduld  not  be  less.'  On  October  2d  I  called  again  on  Mr.  Smith 
and  again  tendered  money  which  he  refused  because  he  did  not  know 
exactly  what  it  would  be.  He  had  written  me  a  letter,  and  I  think  it 
was  dated  the  29th  of  September,  that  it  would  be  $15.  Whetlier  1 
called  between  the  29th  and  the  2d  day  of  October,  the  date  of  the  acci- 
dent, I  don't  remember  positively.  Q.  But  on  October  2d,  was  it  after 
the  accident  that  you  called  at  Mr.  Smith's  office?  A.  It  was.  *  ♦  ♦ 
Q.  When  did  you  receive  that  letter,  Doctor?  A.  I  can't  tell  you  ex- 
actly. I  don't  know.  Q.  But  after  you  received  that  letter,  you  called 
on  Mr.  Smith,  did  you  not?  A.  Yes,  sir.  Q.  And  that  was  after  the 
accident  had  occurred?  A.  I  think  I  called  on  Mr.  Smith  before.  J 
am  not  positive.  I  called  immediately  on  receiving  the  letter.  *  *  * 
Q.  EHd  yoti  get  it  before  or  after  the  accident.  A.  I  am  not  positive. 
I  went  immediately  when  I  did  receive  it  to  Mr.  Smith,  but  I  can't  say 
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positively  whether  it  was  before  the  accident  or  after.  Q.  Then,  imme- 
diately upon  receiving  the  letter — ^you  received  it  before  the  accident — 
you  went  to  Mr.  Smith?  A.  Yes,  sir.  My  impression  is  that  I  did. 
Q.  Did  what?  A.  That  I  did  go  to  Mr.  Smith  before  the  accident  to 
tell  him  it  was  all  right,  verbally.  My  impression  is  that,  but  I  wouldn  t 
say  positively.  *  *  *  Q.  You  are  not  sure  before  the  accident  or 
after?  A.  I  am  not  sure.  *  *  ♦  i  think  so,  but  I  am  not  positive. 
Q.  You  have  testified  very  clearly  that  you  went  to  Mr.  Smith's  office 
after  the  accident  on  October  2?  A.  Yes.  Q.  But  it  is  not  clear  in 
your  mind  whether  you  had  the  conversation  at  that  time  with  Mr. 
Smith  about  the  minimum  premium  of  $15  or  not  A.  No,  I  am  not, 
but  mind  you,  before  that  Mr.  Smith  had  told  me  that  would  probably 
be  $15  and  probably  more — ^before  that  time." 

On  the  afternoon  of  October  2,  after  Dr.  Pond  had  called  on  Smith 
and  they  were  both  aware  of  the  injury  to  Lamb,  Smith  wrote  the  fol- 
lowing letter  to  the  general  agent: 

"In  anwer  to  your  favor  of  the  26th  of  September  in  regard  to  ap- 
plication of  Milo  B.  Pond,  would  ask  that  you  kindly  issue  poli<^  at 
the  $15.00  minimum." 

No  mention  of  the  accident  was  made  in  this  letter.  On  October  3 
Smith  wrote  again  to  the  general  agent: 

We  herewith  inclose  you  report  of  accidbit  to  John  Lamb,  em- 
ployed by  Dr.  M.  B.  Pond.    Kindly  g^ive  this  your  attention." 

Before  the  receipt  of  this  letter,  and  in  response  to  that  of  October 
2,  the  office  of  the  general  agent  issued  a  policy  at  the  $15  rate  and 
dated  it  October  3.  This  was  received  by  Smith  on  October  4.  On 
October  5  he  sent  the  following  letter  to  the  general  agent: 

"We  herewith  return  you  policy  No.  CC- 14425,  Milo  B.  Pond,  as 
you  have  made  an  error  in  dating  same.  Under  date  of  September  24, 
1917,  we  sent  you  application  asking  you  to  issue  the  policy,  and  under 
date  of  September  ^th  you  wrote  us  advising  us  of  the  increase  in  the 
minimum  charge  and  also  stating  that  you  would  hold  the  application 
pending  receipt  of  our  advice.  Kindly  issue  this  policy  from  date  of 
application." 

No  written  reply  was  made  to  this  letter,  but  Smith  testified  that 
the  date  of  the  policy  was  changed  from  October  3  to  September  25, 
while  he  was  in  the  office  of  the  general  agent  on  October  8  or  9.  From 
the  testimony  tiiat  follows  it  would  appear  that  the  actual  date  of  this 
meeting  and  the  alteration  of  the  pK>licy  was  October  9.  A  report  of 
the  results  of  the  post  mortem  examination  was  forwarded  from  Smith's 
office  to  the  general  agent  on  the  last-mentioned  date.  On  October  10 
Dr.  Pond  paid  the  $15  premium  to  Smith,  who  issued  a  receipt  therefor 
and  delivered  the  policy  to  him. 

Qiarles  M.  Wilson,  manager  of  Nason's  office,  and  head  of  the 
indemnity  insurance  department  thereof,  testified  that  Snrith  himself 
called  at  the  office  in  San  Frrancisco  about  October  9,  and  claimed  that 
Dr.  Pond's  policy  had  been  incorrectly  dated;  that  on  this  last-men- 
tioned occasion  the  witness  examined  the  records  of  the  office,  and 
found  that  Russell  B.  Adams,  an  "underwriter  and  clerk"  in  the  office, 
had  changed  the  date  of  the  original  application  to  October  3;  that, 
"as  a  matter  of  custom"  he.  without  consulting  the  general  agent  or  any 
of  his  staff,  then  changed  the  date  of  the  policy  to  conform  to  the  time 
of  the  receipt  of  the  application — September  25-— and  delivered  the  policy 
with  the  altered  date  to  Smith.  Wilson  then  knew  that  "Dr.  Pond  had 
an  accident  to  one  of  his  employees." 

Nason  himself  testified  that  he  did  not  learn  of  the  accident  until 
"'after  October  3.  ♦  *  The  first  that  came  to  my  attention  was  that 
I  was  informed  that  the  claim  adjuster  was  called  upon  by  Mr.  Wilson 


Digitized  by 


Google 


1920.]    WESTERN  INDEM.  CO.  v.  IND.  ACC  COMM.     (Cal.)        261 

to  go  to  Napa  to  attend  the  coroner's  inquest.  ♦  ♦  ♦  That  was  the 
first  that  I  knew.  ♦  ♦  ♦  Q.  As  a  matter  of  fact,  you  are  not  familiar 
with  the  details  of  your  office?  A.  Absolutely  not.  Q.  You  left  it  to 
your  manager,  did  you  not?  A.  Yes;  unless  some  trouble  arose  over 
a  matter  I  wouldn't  interfere  at  all." 

The  following  testimony  was  given  by  Russell  B.  Adams: 
Q.  State  whether  or  not  on  behalf  of  Arthur  G.  Nason  &  Co.  you 
accepted  said  application  ♦  *  ♦  from  ♦  ♦  ♦  Dr.  Milo  B.  Pond.  A. 
The  application  was  not  accepted.  Q.  Please  state  what  action  you  took 
upon  the  said  application.  ♦  ♦  ♦  A.  On  receipt  of  the  application  I 
noted  the  premium  specified  was  not  up  to  our  charge.  A  letter  was 
written  by  me  to  Smith  advising  of  this,  and  saying  the  application  would 
be  held  pending  his  advices.     Q.  In  adoiowledging  the  said  letter  from 

♦  *  ♦  Smith  *  ♦  *  state  whether  or  not  it  was  your  intention  as 
representative  of  ♦  ♦  ♦  Nason  *  ♦  ♦  to  hold  ♦  ♦  ♦  Dr.  Pond 
covered  under  a  policy.  A.  It  was  not  my  intention  to  cover  the  risk. 
Q.  Please  state  what  your  intentions  were  as  to  the  said  application.  A.. 
To  hold  it  until  advised  by  our  agent  as  to  whether  the  insurance  was 
desired  at  the  higher  rate.  Q  Was  it  at  any  time  subsequently  to  the 
receipt  of  the  application  your  intention  to  bind  or  consider  said  applica- 
tion of  any  force  or  effect,  or  as  constituting  any  insurance  covering  Dr. 
Pond?  A.  No.  ♦  ♦  ♦  No  instructions  were  ever  given  me  to  bind 
this  risk  or  to  write  a  policy.     Q.  In  issuing  a  binder  for  such  policy 

♦  ♦  ♦  what  has  been  your  custom  while  employed  by  Nason?  A.  A 
record  of  risks  bound  was  kept  by  Nason.  The  name,  date  covered, 
and  nature  of  covering  was  always  kept.  Q.  Please  state  fully  what 
course  you  would  have  taken  had  you  intended  ♦  ♦  ♦  to  hold  Dr. 
Pond  covered  under  a  policy.  ♦  ♦  ♦  A.  A  binder  would  have  been 
issued  and  recorded  as  above;  in  any  case  there  would  have  been  a  rec- 
ord of  any  covering  granted." 

The  respondents  in  their  reply  to  petitioner's  supplemental  brief  take 
a  different  position  with  regard  to  the  evidence  as  to  when  Dr.  Pond  ex- 
pressed his  willingness  to  accept  the  $15  rate  from  that  stated  in  their 
first  brief     It  is  insisted  in  their  last  position  that — 

**At  the  time  of  the  application  for  a  renewal  Dr  Pond  was  told  by 
Mr.  Smith  that  the  premium  would  be  raised,  and  that  it  would  be  pro- 
bably $15  as  a  minimum.  Dr.  Pond  thereupon  informed  Mr.  Smith  that 
the  amount  of  the  premium  was  immaterial — that  he  wanted  a  policy. 

♦  ♦  ♦  Respondents  contend  that  this  made  a  complete  meeting  of 
minds  on  the  only  issue — ^the  premium." 

From  this  it  is  argued  that  the  letter  of  September  29  "ttjas  super- 
fluous, and  should  not  in  any  way  be  considered  in  this  cause,  for  the 
reason  that  Smith  had  already  been  told  by  Dr.  Pond  that  he  wanted  the 
rolicy  regardless  of  the  amount  of  the  premium."  (Italics  ours.)  In 
their  first  brief  respondents  state  that — 

"On  September  24,  1917,  Pond  applied  to  Smith  at  Napa  for  a  policy. 

♦  ♦  ♦  There  may  or  may  not  have  been  some  discussion  between 
Sff^th  and  Pond  *  ♦  *  concerning  the  premium  *  *  *  at  the  time 
the  application  was  made,.  It  is  immaterial.  *  *  *  The  offer  of  Dr. 
Pond  when  it  reached  the  office  of  the  general  agent  ♦  ♦  ♦  was  re- 
fu.«ied.  *  ♦  ♦  The  petitioner  made  a  new  offer  to  extend  cover- 
age to  Dr.  Pond  *  ♦  *  at  an  increased  price.  *  ♦  *  This  offer 
of  petitioner  is  contained  in  the  letter  to  Smith  ♦  ♦  *  under  date  of 
September  26  *  *  ♦  and  in  the  letter  from  Smith  to  Dr.  Pond  under 
date  of  September  29.  The  offer  thus  made  by  petitioner  was  never  at 
any  time  withdrawn.  Indisputably  it  was  accepted  by  Dr.  Pond  ♦  ♦  ♦ 
IV hat  happened  in  the  inteUm  is  of  no  consequence/'     (Italics  ours.) 
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\\>  do  not  agree  with  respondents,  as  will  appear  from  our  discus- 
sion, that  the  letter  of  September  29  was  "superfluous/'  or  that  "it  is 
immaterial"  what  discussion  was  had  on  September  24.  One  reason  for 
setting  forth  at  length  the  variant  positions  of  respondents  is  that  our 
interpretation  of  the  findings  on  this  point  may  appear  more  clearly. 
The  use  of  the  relative  terms  "before"  and  "after"  in  the  sentence  re- 
lating to  the  notification  to  Dr.  Pond  of  the  increased  rate  precludes  the 
idea  that  the  commission  meant  to  find  that  there  was  a  meeting  of 
minds  on  September  24.  As  already  shown,  Smith's  testimony  was  that 
he  personally  had  only  one  interview  with  I>r.  Pond  about  the  rate — 
after  the  accident  on  October  2.  We  shall  assiune,  for  the  purposes  of 
this  discussion,  that  the  commission  found  that  Smith  did  discuss  the 
rate  with  Dr.  Pond  on  September  24.  Dr.  Pond  is  less  definite  as  to  the 
number  of  times  he  canvassed  the  premium  rate  with  Smith,  but  we  think 
his  testimony  indicates  that  he  meant  to  convey  the  impression  that  he 
saw  Smith  three  times:  (1)  on  September  24;  (2)  on  a  later  date  before 
Smith  had  received  the  letter  of  September  26;  and  (3)  after  Dr.  Pond 
had  received  tlie  letter  of  September  29— but  as  to  this  he  would  not  say 
definitely  whether  it  was  before  or  after  the  accident  Indeed,  Dr.  Pond 
did  not  testify  definitely  to  any  date  except  October  2.  when  he  called  at 
Smith's  office  after  Lamb  was  injured.  There  is  further  disagreement 
in  the  testimony  in  that  Smith  stated  that  he  did  not  know  of  the  in- 
creased rate  until  he  received  the  letter  of  September  26,  while  Dr.  Pond 
claims  that  the  higher  premium  was  discussed  when  he  ordered  the  "re- 
newal." 

[1]  We  have  said  that  the  finding  cannot  be  interpreted  to  mean 
that  the  contract  was  concluded  on  September  24,  nor  do  we  think  it 
can  be  ascertained  therefrom  when,  according  to  the  commission,  Dr. 
Pond  consented  to  the  rate.  And,  unless  the  conjunctive  "thereupon" 
connotates  an  interval  between  the  notification  and  the  consent,  it  cannot 
be  determined  whether  the  commission  found  that  the  rate  was  agreed 
upon  before  or  after  the  injury.  Do  the  findings  refer  to  the  second 
occasion  mentioned  in  Dr.  Pond's  testimony?  The  plausible  theory  is 
that  they  do.  The  word  "thereupon"  could  properly  have  reference 
only  to  an  occasion  where  there  was  at  once  a  proposal  and  an  accep- 
tance. The  term  would  not  describe  either  of  the  other  occasions.  Con- 
sidered in  connection  with  the  statement  that  he  "again"  requested  that 
the  policy  be  issued,  ''thereupon"  indicates  that  he  accepted  the  rate  im- 
mediately, and  "again"  connects  up  with  the  orig^inal  request  for  a  "re- 
newal." And,  as  further  supporting  this  theory,  is  the  circumstance  that, 
according  to  the  same  finding,  Smith  did  not  then  know  what  the  amount 
of  the  premium  would  be.  We  think  it  clear  that  the  finding  does  not 
refer  either  to  the  first  or  to  the  third  occasion  mentioned  in  the  testi- 
mony of  Dr.  Pond.  The  word  "thereupon"  could  not  allude  to  the  inter- 
val— however  brief  it  may  have  been — ^between  the  receipt  by  Dr.  Pond 
of  the  letter  of  September  29  and  the  interview  whidi  followed  in 
Smith's  office.  Moreover,  it  is  shown  by  the  letter  of  September  29  that 
when  Smith  sent  it  he  did  know  "the  exact  amoimt  of  such  increase." 
It  is  also  to  be  noted  that  in  the  sentence  we  are  discussing  the  phrase 
found  in  the  precedincr  sentence — ^^and  before  the  2d  day  of  Octobers- 
is  significantly  missing.  In  our  opinion  it  was  important  for  the  com- 
mission to  find  whether  Dr.  Pond  accepted  the  rate  on  the  first,  the  sec- 
ond, or  the  third  of  these  occasions,  for  if  it  was  upon  the  first  or  second 
occasion  we  should  be  obliged  to  declare  that  the  findings  arc  not  sup- 
ported by  the  evidence.  Upon  the  receipt  of  the  application,  whatever 
the  scope  or  extent  of  Smith's  authority  may  have  been — ^and  we  shall 
consider  this  later— the  matter  of  the  rate  was  taken  out  of  his  hands  by 
the  letter  from  the  general  agent  of  September  26,  which  constituted  a 
cjoimter  offer.  So  that,  up  to  the  time  Dr.  Pond  accepted  the  counter 
offer,  there  was  no  meeting  of  minds  on  one  of  the  elements  of  the  con- 
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tract.  This  would  be  true  even  if  the  testimony  of  Dr.  Pond  was  ac- 
cepted by  the  commission  that  he  stated  on  the  first  occasion  he  wanted 
the  insurance,  though  the  premium  might  be  more  than  $15,  or  when  he 
was  in  Smith's  office  on  the  second  occassion,  for  upon  the  counter  offer 
he  was  called  upon  either  to  accept  it  or  to  reject  it  definitely.  We  must 
conclude,  therefore,  that  the  commission  based  its  findings  on  the  first 
or  second  occasion,  or  both,  and  not  upon  the  period  following  the  re- 
ceipt by  Dr.  Pond  of  the  letter  of  September  29,  although  if  the  findings 
did  relate  to  the  last  occasion  we  are  not  to  be  understood  to  say  that 
the  evidence  would  be  sufficient.  We  are  fortified  in  this  conclusion  by 
the  testimony  of  Dr.  Pond  himself.  He  admits  that  he  went  to  Smith's 
office  after  the  injury.  He  does  not  say  that  he  called  at  any  other  time 
on  October  2.  or  that  he  was  in  the  office  more  than  once  after  he  got 
the  letter.  Nor  is  his  testimony  definite  as  to  whether  he  received  the 
letter  before  or  after  the  accident.  We  are  not  losing  sight  of  his  testi- 
mony that  he  reported  to  Smith  "immediately"  on  receipt  of  the  letter; 
that  he  thought  he  received  it  and  saw  Smith  before  Lamb  was  hurt; 
that  on  the  second  occasion  he  offered  and  .*^mith  refused  his  check; 
that  his  purpose  in  jgoing  to  Smith's  office  on  October  2  was  again  to 
tender  the  premium  and  receive  the  policy;  and  thai  "I  did  go  to  Mr. 
Smith  before  the  accident  to  tell  him  it  was  all  right  verbally.'  But,  in 
any  event,  in  our  opinion  the  evidence  would  not  support  a  finding  that 
Dr.  Pond  accepted  the  rate  at  any  time  prior  to  the  afternoon  of  Oc^ 
tober  2. 

[2,  3]  It  is  well  settled  that  the  findings  of  the  commission  upon 
questions  of  fact  are  conclusive  where  there  is  any  substantial  evidence 
to  stipport  the  award.  Western  Indemnity  Co.  v.  Pillsbury  ct  al.,  172 
Cal.  807.  159  Pac.  721 ;  Mass.  B.  &  I.  Co.  v.  Industrial  Accident  Commis- 
sion. 176  Cal.  488,  168  Pac.  1050.  Upon  the  question  of  fact  we  have  been 
discussing,  however,  taking  into  account  all  the  pertinent  evidence  bear- 
ing on  the  point,  the  apparently  consistent  and  convincing  testimony  of 
Smith — supported  as  it  is  by  the  correspondence  and  the  sequence  and 
import  of  events  concerning  which  there  is  no  dispute,  the  uncertain 
testimony  of  Dr.  Pond  in  most  particulars — especially  in  respect  to  the 
time  when  he  acted  upon  the  letter  of  September  29,  and  the  lack  of 
clearness  and  definiteness  in  the  findings  on  the  conflict  in  the  evidence 
— if  it  can  be  said  that  the  evidence  is  really  involved  in  conflict  as  to 
the  time  of  his  acceptance,  we  are  constrained  to  declare  that,  even  if  the 
findings  are  to  be  interpreted  as  meaning  that  Dr.  Pond  had  accepted  the 
counter  offer  prior  to  the  accident,  they  are,  nevertheless,  without  sup- 
port in  the  evidence.  We  are  not  prepared  to  say,  however,  that  if  Eh*. 
Pond  had,  with  some  regard  for  certainty  and  precision,  fixed  his  accep- 
tance as  of  a  time  prior  to  the  casualty  we  would  set  aside  the  finding. 
We  do  not  think  that  his  testimony  can  be  said  to  contradict  that  of  his 
own  witness.  Smith,  on  the  point  that  it  was  sufficiently  definite  to  raise 
a  conflict  or,  if  there  was  a  conflict,  that  the  findings  in  any  true  sense 
resolved  it. 

[4]  Having  reached  the  conclusion  that  a  contract  was  not  con- 
cluded prior  to  the  injury,  we  shall  now  dispose  of  petitioner's  objection 
to  the  finding  that  Smith  was  the  agent  of  the  company  in  the  transac- 
tion.   It  is  claimed  in  the  brief  of  petitioner  that — 

"Smith  had  not  been  given,  and  did  not  have  and  never  attempted 
to  exercise  any  power  or  authority  over  the  policies  of  the  company,  ex- 
cept to  receive  and  deliver  the  same,  ♦  ♦  ♦  and  at  no  time  did  he 
have  or  claim  that  he  had  the  right  to  fix  the  rate  or  to  execute,  issue, 
sign,  countersign,  or  modify  a  policy  issued  by  this  company.    ♦    *    *  *' 

Smith  testified  that  he  was  the  agent  of  petitioner,  and  not  of  Dr. 
Pond.  If  this  be  true  it  might  be  held  that  if  Dr.  Pond  had,  prior  to  the 
Vol.  VI— comp.  18, 
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accident,  notified  Smith  of  his  acceptance  of  the  counter  offer  the  con- 
tract would  thereupon  have  l)een  completed,  notwithstanding  that  Smith 
did  not  communicate  such  acceptance  to  his  principal  before  the  loss  oc- 
curred. "If  the  applicant  accepts  the  terms  granted  by  the  company  the 
contract  is  considered  complete,  without  waiting  for  the  local  agent  to 
communicate  the  acceptance  to  the  company."  Cooley,  Briefs  on  Insur- 
ance, vol  1,  p.  424.  See,  also,  Tayloe  v.  Merchants',  etc.,  Co.,  50  U.  S. 
(9  How.)  390,  13  L.  Ed.  187;  Carter  v.  Bankers'  L.  I.  Co.,  83  Neb.  810, 
120  N.  W.  455;  Joyce  on  Insurance,  vol.  1,  p.  230.  But  on  this  question 
it  must  be  kept  in  view,  as  tending  to  show  that  in  the  mind  of  at  least 
one  of  the  parties  the  contract  was  not  complete,  that  Smith  waited  until 
he  heard  from  Dr.  Pond  concerning  the  counter  offer  before  ordering 
the  policy,  and  that  when  he  did  hear  from  him  he  promptly  notified 
the  general  agent 

[5]  It  is  to  be  noted,  however,  that  the  commission  did  not  in  its 
findings  determine  the  character  and  scope  of  Smith's  authority  as  agent 
for  petitioner,  and  this  renders  it  necessary  next  to  consider  whether 
he  could  bind  petitioner  by  a  parol  contract  of  insurance.  Smith  testi- 
fied that  •'binders"  were  used  in  San  Francisco,  but  not  in  Napa;  that 
he  issued  none  in  this  instance,  but  that  he  had  been  "advised  by  Mr. 
Nason  and  Mr.  Wilson  *  ♦  *  that  before  the  policy  is  issued  the  ap- 
plicant is  covered  ♦  *  ♦  from  the  date  of  the  application."  Smith's 
own  position— erroneously  assumed,  as  we  shall  see — was  that  coverage 
was  effected  from  the  date  of  the  application,  notwithstanding  the  con- 
tract was  not  completed  before  the  loss.  Wilson,  when  he  was  asked 
whether  Smith  was  "authorized  to  bind  the  company  from  the  date  of 
the  application,  ♦  ♦  ♦"  answered,  "I  don't  know."  Nason's  position 
was  stated  as  follows: 

"Q.  Is  it  your  custom  during  that  interim  [between  the  original  ap- 
plication and  the  final  acceptance  or  rejection  thereof]  to  consider  the 
man  or  the  assured  covered?     A.  Not  unless  a  binder  is  given," 

Dr.  Pond  testified: 

"Q.  But  on  October  2d,  was  it  after  the  accident  you  called  again  at 
Mr.  Smith's  office?  A.  It  was.  Q.  And  did  Mr.  Smith  at  that  time  tell 
you  that  the  policy  had  been  applied  for  or  had  been  issued?  A.  He  told 
me  it  had  not  only  been  applied  for,  but  I  was  perfectly  secured.  ♦  ♦  ♦ 
Q.  Did  he  tell  you  positively  that  he  had  made  application  to  the  insur- 
ance company  for  you  to  have  a  policy  issued  in  your  favor?  A.  Showed 
me  a  copy  of  the  application.  Read  it  to  me  to  show  that  1  was  secured. 
♦  *  *  Q.  Doctor,  did  Mr.  Smith  tell  you  you  were  wholly  covered? 
A.  Yes.  Q.  And  you  never  considered  that  you  did  not  have  any  in- 
surance?   A.  I  never  questioned  it  for  a  moment." 

From  this  testimony  it  would  appear  that  Smith  did  not  give  as- 
surances of  coverage  to  Dr.  Pond  imtil  after  the  accident  This  is  in 
accord  with  the  former's  testimony,  for,  as  already  shown,  he  said  he 
saw  Dr.  Pond  only  once — on  the  afternoon  of  October  2.  Smith  also 
testified  that  he  had  not  been  in  the  habit  of  issuing  policies  for  peti- 
tioner, and  that  the  invariable  custom  was  to  send  the  applications  to  the 
general  agency,  where  the  policies  were  issued  and  forwarded  to  him 
for  delivery.  We  shall  assume  that  Smith  was,  for  certain  purposes  at 
least,  petitioner's  agent;  but  neither  in  the  testimony  we  have  just  quoted, 
nor  elsewhere  in  tfie  record,  is  there  a  particle  of  evidence  to  indicate 
that  he  had  authority  to  bind  petitioner  by  parol.  Hence,  even  if  the 
commission  had  meant  so  to  convey  by  its  finding  that  Smith  was  "the 
duly  accredited  and  authorized  agent  of  ♦  *  ♦  Western  Indemnity 
Company,"  and  if  Smith  had  given  assurances  of  coverage  to  Dr.  Pond 
before  the  injury — and  not  afterwards — as  the  fact  seems  to  be,  still 
such  a  finding  would  be  without  support  in  the  evidence. 


Digitized  by 


Google 


1920.]    WESTERN  INDEM.  CO.  v.  IND.  ACC.  COMM.     (Cal.)        365  . 

[6]  We  turn  now  to  the  question  whether  the  finding  "that  it  was 
the  custom  and  the  practice  that  an  assured  was  covered  by  the  insurance, 
subsequently  provided  in  the  policy,  from  the  date  of  his  application," 
may  be  sustained.  We  cannot  determine  from  the  record  whether  the 
commission  intended  to  find  that  such  "custom  and  practice"  was  fol- 
lowed as  well  when  the  contract  of  insfurance  was  not  concluded  before  a 
loss  as  when  it  was.  If  the  former,  from  the  conclusion  we  have  already 
reached  as  to  when  the  contract  was  completed,  we  must  hold  that  the 
finding  is  not  supported  by  the  evidence.  In  addition  to  Smith's  tes- 
timony that  he  was  advised  by  the  general  agent  and  Wilson  that  an  ap- 
applicant  was  covered  from  the  date  of  his  application,  he  stated  that 
in  all  the  policies  he  had  received  from  the  company,  the  date  corres- 
ponded with  that  of  the  application,  but  he  admitted  that  he  had  never, 
except  in  this  instance,  sent  in  an  application  to  petitioner  whose  terms 
were  not  acceptable.  Wilson's  testimony  corroborates  that  of  Smith  on 
the  point  that  the  policies  sent  to  him  had  always  borne  the  date  of  the 
application,  50  as  to  provide  coverage  from  the  beginning,  but  he  does 
not  state  that  such  custom  and  practice  were  observed  where  the  terms 
of  an  application  were  not  unconditionally  accepted  by  the  company.  The 
testimony  of  Nason  and  Adams,  which  we  have  quoted,  tends  to  show 
positively  that  this  custom  and  practice  did  not  prevail  in  such  drcun>- 
stances.  It  seems  to  us  that  this  finding  is  without  support  in  the  evi- 
dence. 

It  only  remains  to  consider  whether,  -where  the  loss  has  occurred 
before  the  parties  had  come  to  an  understanding  upon  the  terms  of  the 
contract,  the  general  agent  has  authority  to  issue  a  policy  so  as  to  cover 
the  uncovered  loss.  The  cause  was  argued  before  this  court  and  sub- 
mitted for  decision.  The  submission  was  subsequently  vacated,  and  the 
cause  set  for  further  argument  upon  the  questions: 

"(1)  As  to  the  authority  of  the  general  agent  of  a  foreign  insurance 
company  after  a  loss  not  amounting  to  a  total  loss  has  occurred  to  the 
knowledge  of  the  agent,  to  deliver  a  policy  of  insurance  antedated  so  as 
to  cover  the  loss,  there  being  at  the  time  no  binding  agreement  for  the 
insurance  between  the  insured  and  the  company;  and  (2)  as  to  the  ati- 
thority  in  the  particular  case  of  Wilson,  the  employee  of  the  general 
agent,  to  make  such  delivery  on  behalf  of  the  general  agent,  assuming 
that  the  general  agent  had  himself  such  authority." 

After  the  above  order  of  resubmission  the  respondent  commission 
filed  a  supplemental  brief  in  which,  among  other  points,  it  is  urged  that 
"the  actions  of  the  employees  of  Nason  Company  were  the  actions  of 
Nason  Company,"  and  in  support  of  the  contention  the  following  au- 
thorities are  cited:  International  Trust  Co.  v.  Insurance  Co.,  71  Fed. 
81,  17  C.  C  A.  608;  Mcmnd  City  Ins.  Co.  v.  Huth,  49  Ala.  529;  Electric 
Ins.  Co.  V.  Fahrenkrug,  68  111.  463;  Continental  Ins.  Co.  v.  RiKkman.  127 
111.  364.  20  N.  E.  77,  11  Am.  St.  Rep.  121;  Mayer  v.  Ins.  Co.,  38  Iowa. 
304.  18  Am.  Rep.  34;  Bodine  v.  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  566. 
But  we  do  not  deem  it  necessary  to  discuss  this  point,  and  we  shall,  there- 
fore, proceed  on  Hie  assumption  that  the  acts  of  Wilson  and  Adams 
stand  as  the  acts  of  the  general  agent  just  as  if  Smith  had  dealt  directly 
with  him. 

The  policy  was  introduced  in  evidence,  and  contained  the  following 
provisions : 

"K.  No  assignment  or  change  of  interest  and  no  change,  waiver,  or 
extension  of  any  of  the  terms  or  conditions  of  this  policy  shall  be  valid, 
unless  indorsed  hereon  and  signed  by  an  officer  of  the  company,  nor  shall 
notice  to  any  agent  or  any  other  person  be  held  to  effect  a  waiver  or 
change  in  any  part  of  the  policy.  ♦  ♦  *  M.  The  term  of  this  policy 
shall  be  twelve  months  from  October  3,  1917,  beginning  and  ending  at 
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twelve  o'clock  noon,  standard  time,  at  the  assured's  business  address 
stated  herein." 

It  is  contended  by  petitioner  that  as  Nason,  according  to  his  own 
testimony,  was  not  an  officer  of  the  company,  the  alteration  of  the  date 
of  the  policy  was  not  binding  on  petitioner,  the  policy  did  not  cover  lia- 
bility prior  to  October  3,  and  therefore  petitioner  was  not  the  insurance 
carrier  of  Dr.  Pond  at  the  time  of  the  accident.  But,  as  the  decisive 
question  here  is  whether  the  general  agent  had  authority  to  issue  a  policy 
covering  a  known  loss,  rather  than  whether  he  was  authorized  to  alter  a 
policy  properly  issued  in  the  first  place,  we  are  not  called  upon  to  discuss 
the  provision  in  clause  K. 

[7]  The  general  rule  covering  this  question  is  thus  stated  in  Coolcy's 
Briefs  on  Insurance,  vol.  1,  at  page  354: 

"It  may  ♦  ♦  ♦  be  regarded  as  elementary  that  an  agent  has  no 
authority  to  insure  goods  which  he  knows  to  have  already  been  destroyed 
by  fire." 

And  this  rule  finds  support  in  the  following  cases:  Mead  ▼.  Phcnix 
Ins.  Co.,  158  Mass.  124  [32  N.  E.  945] ;  Clark  v.  Ins.  Co.,  89  Me.  26 
[35  Atl.  1008.  35  L.  R.  A.  276] ;  Stebbins  v.  Ins.  Co.,  60  N.  H.  65.  And 
in  Waterloo  Lumber  Co,  v.  Ins.  Co.,  158  Iowa,  563,  138  N.  W.  504,  51  L. 
R.  A.  (N.  S.)  539,  the  court  said: 

"It  has  frequently  been  held  that  an  agent  has  no  authority  to  insure 
property  already  destroyed.    ♦,  ♦    ♦  " 

See,  also,  Bentley  v.  Columbia  Ins.  Co..  17  N.  Y.  421 ;  28  Cent.  Dig. 
p.  703;  11  Dec.  Dig.  Ins.  S  127.  The  principle  laid  down  in  these  authori- 
ties is  equally  applicable  to  compensation  insurance. 

Whether  or  not  the  insurer,  under  all  the  circumstances,  could  have 
is^ed  a  policy  which  covered  the  loss— cither  total  or  partial — the  au- 
thorities we  have  cited  sustain  the  proposition  that,  unless  there  is  a 
subsisting  contract  of  insurance  when  the  loss  occurs,  a  general  agent,  in 
the  absence  of  express  authority,  has  no  power  to  issue  a  policy.  We 
fjiink  it  has  been  made  clear  that  in  this  case  there  was  no  contract  in 
force  at  the  time  of  the  injury.  One  was  written  on  the  day  following 
the  loss,  but  was  never  "issued"  until  it  was  delivered  to  Smith  on  Octo- 
ber 9.  Before  that,  time  the  date  of  the  application  had  been  changed 
from  September  25  to  October  3.  and  the  policy  from  October  3  to 
September  25. 

The  following  cases  are  cited  in  the  brief  filed  by  the  respondent 
commission  in  support  of  the  proposition  that  a  general  agent  has  au- 
thority to  issue  a  policy  covering  a  known  loss  and  binding  on  his 
principal:  New  York  Ins.  Co.  v.  Russell.  77  Fed.  103,  23  C.  C.  A.  43; 
Insurance  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560.  567.  22  L.  Ed.  423;  Eames 
V.  Home  Ins.  Co..  94  U.  S.  621.  24  L.  Ed.  298;  Schultz  v.  Phoenix  Ins. 
Co.  (C.  C.)  77  Fed.  374,  392;  Kennebec  v.  Insurance  Co.,  6  Gray  (Mass.) 
204;  Warner  v.  Insurance  Co.,  14  Wis.  345;  Komula  v.  Gen.  Assurance 
Co.,  165  Wis.  520,  162  N.  W.  919  These  authorities  are  distinguishable 
from  the  case  here  in  that  in  each  of  them,  prior  to  the  loss,  the  insured 
had  signified  his  acceptance  of  the  terms  offered  by  the  insurance  com- 
pany, and  thus  a  contract  of  insurance  had  been  concluded.  No  authority 
has  been  cited,  and  we  are  aware  of  none,  holding  that  a  general  agent, 
unless  spedally  authorized,  may  issue  a  policy  for  a  known  loss,  where 
the  terms  of  the  contract  of  insurance  had  not  already  been  settled  upon. 

The  general  rule  is  that  whenever  the  parties  have  entered  into  a 
contract  before  the  loss  occurs  or  the  policy  has  been  issued,  unless  the 
authority  of  the  general  agent  is  expressly  delimited,  the  policy,  when  is- 
sued, by  operation  of  law  relates  back  to  the  application,  and  is  dated 
accordingly— the  policy  being  thereafter  merely  evidence  of  the  contract; 
but  this  general  rule  has  no  application  where  the  parties  were  not  un- 
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der  contract  at  the  time  of  the  injury,  and  the  general  agent  is  without 
specisd  authority  to  issvLt  a  policy  to  cover  the  loss. 

Since  it  appears,  then,  that  no  contract  of  insurance  was  concluded 
prior  to  the  accident,  that  Smith  had  no  authority  to  bind  petitioner  by  a 
parol  contract  of  insurance,  that  the  "custom  and  the  practice"  found 
by  the  commission  to  have  been  followed  did  not  extend  to  a  case  whei%, 
at  the  time  of  the  loss,  the  parties  had  not  agreed  upon  the  terms  of  the 
contract,  and  that  the  general  agent  was,  in  such  circumstances  without 
authority  to  issue  a  policy  it  follows  that  the  findings  cannot  be  sustained. 

The  award  is  annulled. 

We  concur:  Angellotti,  C.  J.;  Shaw,  J.;  Ohiey,  J.;  Lennon,  J. 

WiLBUK,  J.  I  dissent.  The  evidence  shows  that  the  Workmen's 
Compensation  Law  did  not  apply  to  Dr.  Pond  until,  at  the  soliciation  of 
the  agent  Smith,  he  elected  to  be  bound  by  its  terms.  The  effect  of  his 
election  was  to  charge  him  with  responsibility  for  the  injury  to  his  em- 
ployees under  the  terms  of  that  law,  even  if  he  was  wholly  without  fault 
as  in  this  case.  Because  of  such  election  Dr.  Pond  evidently  intended  to 
keep  covered  by  insurance.  Accordingly  he  notified  Smith,  petitioner's 
agent,  that  he  desired  an  indemnity  policy,  dating  from  the  expiration  of 
his  existing  insurance,  and  that  he  was  willing  to  pay  whatever  premium 
was  charged  by  the  company.  The  petitioner  offered  its  insurance  poli- 
cies for  sale  to  the  public  generally  at  a  fixed  and  uniform  rate.  The 
terms  and  provisions  of  the  policy  being  thus  fixed,  the  question  of  in* 
surance  turned  upon  the  willingness  of  the  prospective  policy  holder  to 
pay  the  premium  demanded  therefor  by  the  company.  At  the  time  Dr. 
Pond  applied  to  Smith  for  the  policy  he  stated  that  he  was  willing  to  pay 
the  premium,  whatever  it  might  be.  Instead  of  commtuicating  this  fact 
to  the  general  agent.  Smith  inserted  in  the  written  application  Uie  amount 
of  the  premium  as  $10.  This  resfulted  in  the  complications  detailed  in  the 
main  opinion.  The  evidence  discloses  that  the  company  was  willing  to 
write  the  policy,  and  that  Pond  was  willing  to  pay  the  amount  of  the 
insurance,  and  this  willingness  had  been  communicated  by  the  one  to 
the  other.  The  whole  difficulty  arose  from  the  failure  of  Smith  to  state 
in  the  written  application  for  insurance  the  fact  that  Dr.  Pond  was  will- 
ing to  pay  the  increased  premiimi.  This  was  not  the  fault  of  Dr.  Pond. 
The  policy  applied  for  was  one  dated  September  25,  1917,  and  the  policy 
finally  issued  and  paid  for  was  so  dated.  Wilson,  to  all  intents  and  pur- 
poses, was  the  general  agent  of  the  company.  He  conducted  the  entire 
business  of  the  general  agent,  in  the  name  of  the  general  agent,  with- 
out consultation  with  him.  Upon  the  insistence  of  Smith  that  Dr.  Pond 
was  entitled  to  a  policy  dated  September  25,  1917.  in  accordance  with 
the  custom  of  the  c^e  he  issued  such  a  policy  so  dated,  after  knowledge 
of  the  accident,  which  policy  covered  the  liability  here  sought  to  be  en- 
forced. In  view  of  the  delay  x:aused  by  the  failure  of  its  agent  Smith 
to  communicate  to  the  general  agent  the  facts,  namely,  the  willingness  of 
Dr.  Pond  to  pay  the  premium  asked,  which  would  have  resulted  in  the 
prompt  issuance  of  the  policy,  it  would  seem  that  common  honesty  de- 
manded of  the  defendant  that  it  accept  the  responsibility  due  to  the  de- 
lay of  its  own  agent  in  communicating  a  correct  statement  of  the  actual 
terms  of  the  application.  The  finding  of  the  ultimate  fact  by  the  com- 
mission was  that  the  written  policy  which  by  its  terms  covered  the  ac- 
cident was  binding  by  reason  of  a  previous  oral  negotiation  between  the 
parties.  I  think  the  evidence  is  sufficient  to  Justify  this  finding.  Under 
somewhat  similar  facts  in  Eames  v.  Home  Ins.  Co.,  94  U.  S.  621,  24  L. 
Ed.  296^  it  was  held  under  the  circumstances  there  stated  that  the  ac- 
ceptance of  the  rate  by  the  insured  in  a  communication  to  the  local  agent 
was  sufficient  to  bind  the  comfpany  where  the  rate  had  been  previously 
fixed  by  the  general  agent,  and  that,  although  no  policy  was  ever  issued. 
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the  insurance  company  was  bound.  The  only  difference  in  the  two  cases 
in  principle  is  that  in  the  case  at  bar  the  information  that  the  applicant 
was  willing  to  pay  the  premium  demanded  was  communicated  to  the  local 
agent  before  the  premium  was  fixed  by  the  general  agent,  and  in  Eames 
V.  Home  Ins.  Co.  it  was  communicated  afterward.  In  neither  case  did 
the  information  that  the  applicant  was  willing  to  pay  the  premium  de- 
manded reach  the  general  agent  in  time  for  the  issuance  of  the  policy 
before  the  loss,  while  in  Eames  v.  Home  Ins.  Co.  the  policy  was  never 
issued,  and  in  the  case  at  bar  it  was  issued  with  full  knowledge  of  the 
fact  I  think  that  Dr.  Pond  had  signified  his  acceptance  of  the  terms 
offered  by  the  insurance  company  and  thus  a  contract  of  insurance  had 
been  concluded. 


SCHILLING  V.  INDUSTRIAL  ACCIDENT  COMMISSION  OF 
CALIFORNIA  et  al.     (Civ.  3385.) 

(District  Court  of  Appeal,  First  District,  Division  2,  California.     April 
21,  1920.    Rehearing  Denied  May  13,  1920.) 

190  Pacific  Reporter,  373. 

1.  MASTER  AND  SERVANT-XTOMPENSATION   ACT  AUTHOR- 

IZES COMMISSION  TO  FIX  FEES  OF  CLAIMANT'S  ATTOR- 
NEYS. 
The  Industrial  Accident  Commission  has  authority,  under  Workmen's 

Compensation  Insurance  and  Safety  Act,  §§  24(b)    (1),  and  24(d),  to 

fix  the  fees  of  attorneys  representing  a  claimant. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  MERELY 

AUTHORIZES  DETERMINATION  OF  REASONABLENESS  OF 

ATTORNEY'S  FEE. 

In  fixing  the  fee  of  claimant's  attorney  under  Workmen's  Comp«i- 
sation  Insurance  and  Safety  Act,  §§  24(b)  (1)  and  24(d),  the  jurisdic- 
tion of  the  Industrial  Accident  Commission  is  confined  to  determination 
of  the  reasonableness  of  the  fee  for  the  services  in  the  proceedings  before 
it,  and  does  not  extend  to  the  determination  of  the  legality  of  a  contract 
for  the  payment  for  services  in  independent  proceedings,  though  the  con- 
tract is  made  payable  out  of  the  award  of  compensation  made  by  the 
commission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION 

BOUND  TO  GIVE  ATTORNEY  FAIR  HEARING  ON  QUES- 
TION OF  REASONABLENESS  OF  FEE. 

If  a  claimant  under  the  Workmen's  Compensation.  Insurance,  and 
Safety  Act,  who  has  entered  into  a  contract  employing  an  attorney  and 
agreeing  to  pay  him  compensation  for  the  services  to  be  rendered,  seeks 
to  avoid  the  obligation  of  the  contract  after  the  services  have  been  ren- 
dered and  the  profits  retained  by  him,  the  attorney  is  entitled  to  a  fair 
hearing  before  the  commission  on  the  question  of  the  reasonableness  of 
the  fee  agreed  to  be  paid 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 
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Proceeding  by  John  B.  Costello  under  the  Workmen's  Compensation 
Act  to  obtain  compensation  for  personal  injuries.  Application  by  Frank 
Schilling  for  certiorari  to  review  an  order  of  the  Industrial  Accident 
Commission  fixing  his  compensation  for  legal  services.      Order  annulled. 

Frank  Schilling,  of  San  Francisco,  pro  se. 

A.  E.  Graupner,  of  San  Francisco,  for  respondents. 

Per  Curiam.  Petitioner  instituted  this  proceeding  in  certiorari  to  re- 
view the  order  of  the  Industrial  Accident  Commission  fixing  his  compen- 
sation, after  rehearing,  for  legal  services  rendered  to  an  applicant  for 
compensation  under  the  provisions  of  the  Workmen's  Compensation, 
Insurance,  and  Safety  Act  (St.  1917,  p.  831). 

It  appears  from  the  record  that  the  applicant,  having  been  injured 
while  in  the  course  of  his  employment,  consulted  petitioner,  who  is  an 
attorney  at  law,  and  through  his  advice  and  counsel  procured  temporary 
compensation  from  the  insurance  carrier;  that  thereafter  he  obtained 
other  employment,  during  the  course  of  which  he  was  again  injtired  and 
again  cousulted  petitioner;  and  that  thereafter,  as  the  result  of  further 
consultation  with  petitioner,  he  was  advised  that  he  might  apply  for  per- 
manent compensation  as  the  result  of  the  first  injury  upon  medical  testi- 
mony which  it  was  deemed  possible  to  procure  at  that  time.  This  applica- 
tion was  made  through  the  advice  and  assistance  of  petitioner,  and  a 
partial  hearing  was  had  thereon  before  the  commission,  wherein  the  evi- 
dence was  very  unfavorable  to  the  applicant;  but  thereafter,  through 
the  advice  and  activities  of  petitioner  a  settlement  was  made  with  the 
insurance  carrier  for  $650,  which  was  approved  by  the  commission  and 
subsequently  paid.  It  further  appears  that  at  the  time  of  the  approval 
of  this  settlement  the  commission  fixed  the  compensation  for  petitioner's 
legal  services  at  $45  without  a  hearing;  that  at  the  request  of  petitioner 
a  rehearing  was  granted  by  the  commission  for  the  purpose  of  determin- 
ing the  reasonableness  of  the  order  fixing  such  fee.  Petitioner  claimed 
that  he  had  an  oral  contract  with  the  applicant  for  the  payment  of  one- 
third  of  the  amotmt  recovered  from  the  insurance  carrier,  which  amount 
included  payment  for  legal  services  rendered  by  him  to  the  applicant  in 
matters  not  directly  connected  with  the  proceeding  in  which  the  recovery 
was  had.  He  insisted  that  this  contract  sholild  not  be  declared  void  in 
toto,  and  that  in  any  event  the  allowance  of  $45  was  wholly  unreasona- 
ble in  pajmient  for  the  legal  services  which  he  had  rendered  in  the  pro- 
ceeding before  the  commission. 

As  disclosed  by  the  record  filed  by  respondent  herein,  the  attitude  of 
the  referee  to  whom  the  rehearing  had  been  referred  by  the  commission 
was  extremely  hostile  and  prejudicial  to  petitioner  throughout  the  entire 
proceedings.  Immaterial  and  irrelevant  testimony  was  taken  for  the 
purpose  of  attacking  the  professional  standing  of  petitioner;  the  referee 
took  petitioner's  witnesses  out  of  his  hands  conducted  their  examination 
in  his  own  way,  refused  to  permit  petitioner  to  cross-examine  witnesses 
who  were  antagonistic  to  him.  and  studiously  obstructed  petitioner  in 
his  attempts  to  produce  testimony  favorable  to  his  cause. 

[1,  2]  Counsel  for  respondent  states  that  there  is  but  one  question 
involved  in  this  proceeding,  "What  was  the  value  of  the  services  per- 
formed by  petitioner,  ♦  ♦  ♦  "  or  "Has  the  Industrial  Accident  Com- 
mission authority  under  sections  24  (b)  (1)  and  24  (d)  of  the  Workmen's 
Compensation,  Insurance,  and  Safety  Act,  to  fix  the  fees  of  attorneys 
representing  applicants  before  it?"  This  court  is  unable  to  determine  the 
value  of  the  services  performed  by  the  petitioner  because  the  referee  to 
whom  that  matter  was  referred  for  adjudication  failed  to  give  petitioner 
a  fair  opportunity  to  make  proof  of  such  value.  That  the  Industrial 
Accident  Commission  has  authority  under  the  sections  cited  to  fix  fees 
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can  scarcely  be  questioned.  Section  24,  subdivision  (b)  (1),  authorizes 
the  commission  to  fix  and  determine  a  reasonable  attorney's  fee  for  legal 
services  pertaining  to  any  claim  for  compensation  or  application  filed 
therefor.  No  constitutional  objection  has  been  raised  to  this  provision  of 
the  act,  and  it  may  therefore,  in  this  proceeding  be  taken  for  granted  that 
the  power  is  one  which  the  commission  may  lawfully  exercise.  Subdivi- 
sion (d)  of  ^le  same  section  provides  that  "no  claim  or  agreement  for 
the  legal  services  or  disbursements  *  *  '^  in  excess  of  a  reasonable- 
amount,  shall  be  valid  or  binding  in  any  respect,  and  it  shall  be  competent 
for  the  commission  to  determine  what  constitutes  such  reasonable 
amount."  No  constitutional  objection  has  been  raised  to  this  provision 
of  the  act,  and  for  the  purpose  of  this  proceeding  it  also  may  be  as- 
sumed to  be  valid.  But  it  must  be  evident  that  if  the  obligation  of  a 
contract  to  pay  for  legal  services,  which  has  been  executed  by  parties 
legally  competent  to  contract,  is  to  be  impaired  by  the  order  of  the  com- 
mission solely  on  the  ground  that  it  is  unreasonable,  some  semblance  of 
a  judicial  hearing  must  be  accorded  the  contracting  parties  before  such 
order  is  made.  Furthermore,  the  jurisdiction  of  the  commission  is  con- 
fined to  the  determination  of  the  reasonableness  of  the  fee  to  be  paid 
to  counsel  for  the  legal  services  rendered  to  the  applicant  in  connection 
with  the  proceedings  before  it,  and  does  not  extend  to  the  determination 
of  the  legality  of  a  contract  for  the  payment  for  legal  services  rendered 
in  independent  proceedings,  even  though  such  contract  is  made  payable 
out  of  the  award  of  compensation  made  to  the  applicant  by  the  commis- 
sion. 

[3]  An  applicant  for  compensation  is  entitled  to  be  represented  by 
counsel  in  proceedings  before  the  commission.  There  is  no  odium  at- 
tached to  counsel  who  render  such  services.  Though  the  efforts  of  the 
commission  to  protect  the  interests  of  applicants  for  compenstion  are 
highly  commendable,  it  is  just  as  important  that  other  persons  coming 
within  its  Jurisdiction  be  treated  with  equal  justice.  If  a  party  who  has 
entered  into  a  contract  employing  an  attorney  and  agreeing  to  pay  him 
compensation  for  the  services  to  be  rendered  seeks  to  avoid  the  obliga- 
tion of  such  contract  after  the  services  have  been  rendered  and  the  baie- 
fits  retained  by  him,  the  attorney  is  entitled  to  a  fair  and  impartial  hear- 
ing before  the  commission  on  the  questioi)  of  the  reasonableness  of  the 
fee  which  the  contracting  parties  had  agreed  should  be  paid. 

That  petitioner  in  this  case  did  not  receive  such  a  hearing  is  too 
plain  to  question.  The  award  of  $45  as  compensation  to  petitioner  for  the 
services  admitted  to  have  been  rendered  by  him  in  the  proceedings  before 
the  commission  is  less  than  the  ordinary  charge  made  by  attorneys  for 
the  collection  of  a  promissory  note  without  any  form  of  legal  proceedings. 
Upon  the  meager  showing  petitioner  was  permitted  to  make  it  is  apparent 
that  the  fee  allowed  was  Unreasonably  low  for  the  services  rendered. 
But  as  heretofore  stated,  it  is  impossible  for  this  court  to  determine  what 
allowance  should  be  made  for  the  services  rendered,  because  the  referee 
failed  to  permit  petitioner  to  fairly  present  his  evidence  on  that  issue. 

For  these  reasons  the  order  of  the  commission  is  annulled. 
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SAUNDERS  BT  AL.  V.  NEW  ENGLAND  COLLAPSIBLE  TUBE  CO. 

ET  AL. 

(Supreme  Court  of  Errors  of  Connecticut.  June  10,  1920.) 
110  Atlantic  Reporter,  538. 

1.  MASTER  AND  SERVANT  —  ENTIRE  FINDING  AND  MEMO- 

RANDUM DECISION  OF  COMPENSATION  COMMISSIONER 

MUST  BE  READ  TOGETHER  AS  A  WHOLE. 

On  appeal  from  an  award  of  the  workmen's  compensation  commis- 
sioner, the  entire  finding  and  the  memorandum  decision  are  to  be  read 
together  as  a  whole. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 

2.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

HAS  BURDEN  OF  PROOF. 

One  claiming  compensation  under  the  Workmen's  Compensation  Act 
has  the  burden  of  proving  the  statutory  essentials  of  his  case,  and  he 
must  establish  by  competent  evidence  that  his  injuries  arose  out  of  and 
in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION- 

ER'S FINDING  BASED  UPON  INFERENCE  CANNOT  STAND 

IF  UNREASONABLE. 

Upon  appeal  in  workmen's  compensation  case,  where  an  essential 
finding  is  based  upon  inference,  if  the  inference  is  one  which  a  reasonable 
man  could  not  draw  in  a  reasonable  way  the  finding  cannot  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER  AND  SERVANT— HNDING  OF  INJURY  IN  COURSE 

QF  EMPLOYMENT  WITHIN  COMPENSATION  LAW  HELD 

REASONABLE. 

Where  a  15  year  old  girl  employed  in  a  factory  was  accustomed 
daily  to  take  elevator  in  going  to  and  from  work  and  in  getting  material 
when  needed,  or  in  taking  finished  work  to  another  department,  and  was 
killed  by  a  descending  elevator,  a  finding  that  she  was  engaged  in  fulfill- 
ing the  duties  of  her  employment  when  killed  held  not  an  unreasonable 
inference. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

5.  MASTER  AND  SERVANT— ONE  FOUND  INJURED  AT  PLACE 

WHERE  DUTY  LIES  PRESUMED  INJURED  IN  COURSE  OF 

EMPLOYMENT  WITHIN  COMPENSATION  ACT. 

In  workmen's  compensation  cases  there  is  a  natural  presumption  that 
one  charged  with  the  performance  of  a  duty  and  found  injured  at  the 
place  where  duty  may  have  required  him  to  be  is  injured  in  the  course  <>f 
and  as  a  consequence  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

a  MASTER  AND  SERVANT— POWERS  OF  APPELLATE  COURT 
TO  WEIGH  EVIDENCE  IN  COMPENSATION  CASE  DEFINED. 
The  superior  court,  on  appeal  from-  the  findings  of  the  compensation 
commissioner,  does  not  weigh  evidence,  but  it  may  determine  whether 
the  finding  of  the  commissioner  should  be  corrected  or  not,  or  whether 
there  was  any  evidence  to  support  the  conclusions  reached. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 
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Appeal  from  Superior  Court.  New  London  County;  Joel  H.  Reed. 
Judge. 

Proceedings  by  John  Saunders  and  others  under  the  Workmen's 
Compensation  Act  to  recover  for  the  death  of  Genevieve  Saunders,  op- 
posed by  the  New  England  Collapsible  Tube  Company  and  others.  Find- 
ing and  award  by  the  compensation  commissioner  in  plaintiffs'  favor  was 
set  aside  by  the  superior  court,  and  plaintiffs  appeal.  Reversed  with  di- 
rections. 

Frank  L.  McGuire  and  Clayton  B.  Smith,  both  of  New  London,  for 
appellants. 

Philip  Pond,  of  New  Haven,  for  appellees. 

Wreeles,  J.  The  plaintiff's  intestate,  Genevieve  Satmders,  15  years 
of  age,  was  employed  by  the  New  England  Collapsible  Tube  Company  on 
the  third  floor  of  its  factory.  A  number  of  girls  worked  on  this  floor 
with  the  deceased.  The  factory  building  consisted  of  several  floors,  and 
it  was  necessary  for  the  girls  employed  in  the  factory  to  go  from  one 
floor  to  another  for  the  purpose  of  getting  material  as  needed,  or  for  the 
purpose  of  taking  finished  work  to  another  department  It  was  custom- 
ary for  the  girls  so  employed  daily  to  use  the  elevator  for  this  purpose, 
and  they  also  used  the  elevator  in  going  to  work  in  the  morning  or  at 
noontime  and  in  leaving  their  place  of  employment  at  night. 

The  decedent  used  this  elevator  in  this  way  during  the  period  of  her 
employment  with  the  defendant  On  October  24.  1918,  and  during  work- 
ing hours  the  decedent  left  her  bench  and  went  to  the  elevator  and  leaned 
her  head  over  the  gate,  and  the  elevator  descending  crushed  her  head  be- 
tween the  top  of  the  gate    aand  the  bottom  of  the  elevator. 

No  testimony  was  offered  before  the  commissioner  that  at  the  time 
of  her  injuries  the  decedent  was  about  to  use  the  elevator  in  the  course 
of  her  employment,  or  that  at  this  time  she  had  occasion  to  so  use  the 
elevator.    The  commissioner  awarded  compensation  to  the  claimants. 

The  superior  court  on  appeal  held  that  the  commissioner  erred  in 
holding  that  the  injuries  arose  out  of  and  in  the  course  of  her  employ- 
ment and  in  requiring  the  defendants  to  prove  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the  employment  The  court  set  aside 
because  it  could  find  no  evidence  from  which  it  could  be  found  that  the 
accident  arose  in  the  course  of  the  employment  And  the  court  inter- 
preted the  commissioner's  finding  that  "There  was  no  evidence  to  show 
that  this  Saunders  girl  had  reason  to  use  this  elevator  on  this  particular 
day,  at  this  particular  hour„  nor  is  there  evidence  to  the  contrary,"  as 
meaning  that  there  was  absolutely  not  evidence  from  which  the  commis- 
sioner could  find  the  ultimate  fact  that  the  accident  arose  out  of  and  in 
the  course  of  her  cmplo3rment. 

[1]  The  entire  finding  and  memorandum  of  decision  are  to  be  read 
together  as  a  whole.  So  read,  we  think  it  clear  that  by  the  words  "there 
is  no  evidence"  the  commissioner  intended  to  convey  the  meaning  that 
there  was  no  testimony,  no  statement  either  from  a  witness  or  in  a  writ- 
ten document  of  this  fact,  that  is,  that  there  was  no  direct  evidence,  as 
it  is  called  in  common  speech,  of  this  fact.  But  he  did  not  intend  to  ex- 
clude from  consideration  the  realm  of  inference  and  it  was  in  reliance 
upon  the  inference  to  be  drawn  from  facts  in  evidence  that  the  commis- 
sioner reached  his  conclusion.  The  court  was  in  error  in  thinking  the 
commissioner  required  the  employer  to  assume  the  burden  of  proving 
that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  employment. 

[2]  The  burden  of  proof  in  a  claim  for  compensation  under  the 
Workmen's  Compensation  Act  (Pub.  Acts  1913,  c.  138,  as  amended  by 
Pub.  Acts  1915,  c.  288)  is  upon  the  claimant  to  prove  the  statutory  ess^- 
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tials  of  his  case.  He  must  establish  by  competent  evidence  that  the  in- 
juries for  which  he  seeks  compensation  arose  out  of  and  in  the  course 
of  his  employment  Sponatski's  Case,  220  Mas&  526,  108  N.  £.  466, 
L.  R.  A.  1916A,  333;  Westman's  Case,  118  Me.  133,  106  Atl.  532,  535. 

What  the  commissioner  did  was  everyday  practice  with  a  trial  judge; 
he  found  the  fact  in  issue  as  an  inference  of  f.act  drawn  from  other  facts 
in  the  testimony. 

[3]  The  appeal  fairly  raises  the  question  whether  the  inference  drawn 
was  unjustifiable.  If  it  was  an  inference  which  a  reasonable  man  could 
not  draw  in  a  reasoning  way  the  finding  cannot  stand,  for  it  would  then 
be  so  unreasonable  as  to  justify  judicial  interference.  Powers  v.  Hotel 
Bond  Co.,  89  Coon.  143,  93  Atl.  245.  No  one  saw  the  accident,  but  that 
fact  is  not  fatal  to  a  finding  of  how  it  occurred  It  occurred  within  the 
period  of  the  employment,  at  a  place  where  the  decedent  might  reasona- 
bly have  been,  and  where  her  work  required  her  frequently  to  be.  Her 
duties  required  her  to  use  the  elevator  in  going  from  floor  to  floor  for 
the  purposes  of  her  employment  If  she  was  so  engaged  she  was  reasona- 
bly fulfilling  the  duties  of  her  employment 

[4]  Whether  she  was  so  engaged  at  the  time  of  her  injury  seems  to 
us  an  inference  which  cannot  be  said  to  be  an  inference  of  a  character 
which  the  reasonable  man  could  not  draw.  Is  it  more  likely  than  other- 
wise that  one  injured  during  the  period  of  employment  and  in  a  place 
where  he  had  a  right  to  be  was  at  this  time  engaged  in  her  employment, 
or  upon  some  matter  of  her  own  and  apart  from  her  employment? 

[5]  There  is  a  natural  presumption  that  one  charged  with  the  per- 
formance of  a  duty  and  found  injured  at  the  place  where  duty  may  have 
required  him  to  be  is  injured  in  the  course  of,  and  as  a  consequence  of, 
the  employment  We  think  it  more  likely  than  otherwise  that  the  de- 
cedent was  doing  her  duty  when  injured,  and  that  this  is  a  reasonable 
inference  to  draw  in  the  absence  of  evidence  to  the  contrary. 

[6]  Facts  may  be  found  proven  of  which  there  was  no  direct  proof, 
but  which  are  inferences  of  fact  drawn  from  facts  which  are  in  proof. 
Sliwowski  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  94  Conn.  — ,  108  Atl.  805. 

[7]  It  is  the  duty  of  the  trier  to  infer  what  one  has  done  or  left 
undone,  although  there  be  no  positive  testimony  of  this.  And  when  the 
appellate  court  passes  upon  whether  this  duty  has  been  judicially  per- 
formed by  legal  standard  it  cannot  inquire  whether  it  Would  have  reached 
the  same  result;  it  must  limit  its  inquiry  to  the  ascertainment  of  whether 
the  inference  is  so  unreasonable  as  to  be  unjustifiable.  It  is  the  right  of 
every  trier  to  infer  what  one's  conduct  has  been  in  the  circumstances,  even 
though  the  inference  reaches  beyond  the  positive  testimony  in  the  case. 
Bunnell  v.  Berlin  Iron  Bridge  Co..  66  Conn.  24,  36,  33  Atl.  533;  Union 
Bank  v.  Middlebrook,  33  Conn.  95,  100;  Dubuque  v.  Coman,  64  Conn.  475, 
479,  30  Atl.  W, 

The  appellants  urge  as  one  ground  of  error  the  use  by  the  court  of 
the  evidence  for  the  purpose  of  determining  the  validity  of  the  award. 
They  say  that  when  the  court  denied  the  motion  to  correct  the  limited 
purpose  of  the  evidence  had  been  satisfied.  The  motion  to  correct  was 
not  filed  in  the  superior  court,  and  hence  was  not  before  the  court. 

The  evidence  was  before  the  court  to  enable  it  to  determine  whether 
there  was  any  evidence  that  the  injuries  of  the  decedent  arose  in  the 
'  course  of  and  out  of  her  employment  The  court  held  that  there  was  not. 
"Here,"  says  the  court,  "the  theory  that  the  decedent  was  injured  while 
on  some  purpose  of  her  own,  outside  of  her  employment,  is  equally  consis- 
tent with  the  theory  that  she  was  acting  within  her  employment" 

[8]  Though  this  were  true,  it  was  the  province  of  the  commissioner 
to  determine  which  theory  was  supported  by  the  evidence.  And  if  the 
evidence  reasonably  supported  either  theory  he  might  adopt  that  theory, 
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and  the  superior  court  on  appeal  could  not  disturb  his  decision  upon  that 
ground.  The  superior  court  does  not  weigh  evidence  in  this  class  of 
cases;  it  may  determine  whether  the  finding  of  the  commissioner  should 
be  corrected  or  not,  or  whether  there  was  any  evidence  to  support  the  con- 
clusions reached.  And  when  it  has  done  this  its  control  over  the  evidence 
ceases. 

There  is  error;  the  judgment  is  reversed,  and  the  superior  court  is 
directed  to  enter  judgment  dismissing  the  appeal  from  the  commissioner 
and  affirming  the  award. 

All  concur. 


ALDEN  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 
(No.  13150.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  641. 

1.  MASTER  AND  SERVANT  —  "DEPENDENT,"  WITHIN  COM- 

PENSATION LAW.  DEFINED. 

A  '^dependent*'  is  one  sustained  by  or  relying  for  support  on  the  aid 
of  another,  or  looking  to  another  for  support  and  relying  on  another  for 
reasonable  necessaries  consistent  with  the  dependent's  position  in  life. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

2.  MASTER  AND   SERVANT  —  DEPENDENCY  QUESTION   OF 

FACT  DETERMINABLE  BY  COMMISSION. 

The  question  of  dependency  is  one  of  fact,  and  the  court  will  not 
interfere  with  the  decision  of  the  commission,  if  there  is  evidence  tending 
to  sustain  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  MOTHER  HELD  NOT  DEPEND- 

ENT ON  SON  AT  TIME  OF  HIS  DEATH. 

Where  son  was  managing  mother's  business,  though  not  for  pay, 
and  it  did  not  appear  that  he  was  contributing  to  her  support,  the  fact 
that  she  wrote  him  to  come  to  another  state  to  work  for  her  to  help  her, 
and  that  he  was  to  go  after  getting  money  enough,  being  killed  before 
he  could  go,  did  not  show  she  was  actually  dependent  on  him  at  time  of 
the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

Error  to  Circuit  Court,  Fulton  County;  G.  W.  Thompson,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  J.  M.  Hazlett, 
administrator,  to  recover  compensation  for  the  death  of  Arthur  Eshel- 
man,  employee,  opposed  by  the  Alden  Coal  Company,  employer.  Award 
by  tile  Industrial  Commission  was  confirmed,  and  the  employer  brings 
error.  Judgment  reversed,  and  record  of  the  Industrial  Commission 
quashed. 
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Henry  Kueller,  for  plaintiff  in  error. 

A.  W.  Kerr  and  W.  J.  MacDonald,  both  of  Springfield,  for  defend- 
ant in  error. 

Dunn,  J.  The  circuit  court  of  Fulton  county  having  confirmed  an 
award  by  the  Industrial  Commission  of  compensation  for  the  death  of 
Arthur  Eshelman,  the  Alden  Coal  Company,  the  employer,  has  sued  out 
a  writ  of  error  to  review  the  judgment. 

The  deceased  left  no  widow  or  children,  but  was  survived  by  his 
mother,  Margaret  Mohr,  and  the  only  question  in  the  record  is  whether 
she  was  partially  dependent  on  his  earnings.  The  employer  paid  $150  to 
the  administrator  for  burial  expenses,  and  insists  that  no  further  com- 
pensation can  be  awarded  under  the  statute  (Laws  1913,  p.  335). 

Mrs.  Mohr  was  the  only  witness  examined.  From  her  testimony  it 
appears  that  her  husband,  the  deceased's  father,  died  on  June  1,  1915,  leav- 
ing four  children:  Arthur,  the  deceased,  who  was  18  years  old;  a 
brother,  Harry,  a  year  or  two  older;  and  a  brother  and  sister,  who 
were  younger.  On  or  before  December  24,  1916,  she  married  Henry 
Mohr  and  on  that  date  went  with  him  to  Colorado,  where  they  lived  to- 
gether until  his  death,  which  occurred  on  April  30,  1917.  After  her 
first  husband's  d«ath  she  was  the  owner  of  a  shoe  and  harness  repair 
shop  in  Farmington.  which  was  conducted  for  her  by  Arthur  and  Harry. 
Arthur  received  no  wages  or  salary,  and  lived  with  his  mother,  who 
furnished  him  with  clothes,  board,  and  all  his  expenses.  After  Mrs. 
Mohr's  marriage  and  removal  to  Colorado,  the  two  brothers  continued 
to  conduct  the  shop  until  February.  1917,  when  Harry  left,  and  from 
that  time  Arthur  ran  the  shop  until  June,  when  it  was  sold.  A  payment 
of  $75  was  made  on  the  sale,  of  which  Arthur  sent  his  mother  $25.  The 
remainder  of  the  purchase  price  she  collected  after  his  death.  He  never 
received  any  compensation  for  running  the  shop,  except  that  he  paid  his 
living  expenses  out  of  the  receipts.  He  never  sent  her  any  money,  and 
all  the  income  from  the  shop  was  used  by  her  authority  to  pay  the  ex- 
penses of  the  two  young  men,  the  debts  incurred  in  the  business,  and  an 
insurance  premium  on  the  lives  of  all  the  family.  When  Mohr  died,  he 
left,  besides  his  widow,  four  heirs.  He  left  160  acres  of  land,  but  no 
money,  and  tio  will.  Mrs.  Mohr  had  no  money  or  other  immediate 
means  of  support,  and  she  got  Mohr's  son  to  work  the  farm  for  half  the 
crop.  The  only  income  she  received  from  the  farm  was  what  was  raised 
on  it,  and  she  got  nothing  from  that  source  until  October,  1917.  She 
bought  no  clothes,  did  not  have  to  pay  rent,  and  bought  necesary 
groceries  on  credit,  paying  the  bills  in  October  out  of  her  receipts  from 
the  crops.  After  Mohr's  death  she  wrote  to  Arthur  to  come  out  in  June 
and  work  for  her,  to  help  her;  but  he  did  not  want  to  go  until  he  got  a 
little  more  money,  because  he  had  not  enough  left  after  pajring  the  bills. 
He  was  to  come  out  after  getting  money  enough,  and  so  he  went  to  work 
for  the  plaintiff  in  error  on  June  23,  19i7.  and  was  killed  on  July  16. 

ri-31  If  any  compensation  beyond  $150  for  funeral  expenses  was 
payable,  it  was  by  virtue  of  parafijaph  (c)  of  section  7,  which  provides 
for  compensation  to  a  parent  "who  at  the  time  of  the  injury  was  de- 
oendent  upon  the  earnings  of  the  cmplo3ree."  A  dependent  is  one  who 
is  sustained  by  or  relies  for  support  on  the  aid  of  another,  or  looks  to 
anoAer  for  support  and  relies  on  another  for  reasonable  necessaries  con- 
sistent with  the  dependent's  position  in  life.  The  question  of  dependency 
is  one  of  fact,  and  the  court  will  not  inteferc  with  the  decision  o>f  the 
commission,  if  there  is  evidence  tending  to  sustain  it.  Rock  Island  Iron 
Works  V.  Industrial  Com..  287  111.  648,  122  N.  E.  830.  Mrs.  Mohr  never 
received  any  part  of  her  support  from  her  son.  Until  April  30,  before 
his  death  in  July,  she  was  living  with  her  husband,  and  was  presumably 
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supported  by  him;  certainly  she  was  not  sustained  by  the  deceased,  and 
did  not  rely  upon  his  aid  for  support  She  did  not  look  to  him  for  any 
necessa,ries  of  life,  and  there  is  no  evidence  tending  to  show  that  she 
either  needed  or  received  aid  from  him.  He  was  managing  her  business, 
though  not  for  pay,  and  the  evidence  does  not  tend  to  show  that  he  was 
contributing  to  her  support,  rather  than  that  she  was  contributing  to  his. 
After  her  husband's  death  she  did  not  become  dependent  upon  Arthur, 
but  provided  for  herself  from  her  own  resources.  Had  he  lived  to  carry 
out  the  arrangement  contemplated  by  his  mother  and  himself,  a  different 
question  would  be  presented;  but  the  question  here  is  one  of  actual  de- 
pendency at  the  time  of  the  injjury,  and  evidence  of  a  proposed  arrange- 
ment which  might  result  in  a  condition  of  dependency  in  Ae  future  does 
not  tend  to  show  an  actual,  existing  dependency. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  record  of  the 
Industrial  Commission  quashed. 

Judgment  reversed. 


HENRY  v.  INDUSTRIAL  COMMISSION  et  al.     (No.  13151.) 

(Supreme  Court  of  Illinois.    Jime  16,  1920.) 

127  Northeastern  Reporter.  714. 

MASTER  AND  SERVANT  —  INJURY  WHILE  WORKING  AT  A 
DIFFERENT  MACHINE  THAN  THAT  ASSIGNED  DID  NOT 
"ARISE  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT," 
WITHIN  COMPENSATION  ACT. 

Injury  to  employee  does  not  "arise  out  of  and  in  the  course  of  his 
emplojrment,"  within  Workmen's  Compensation  Act,  where  he  was  set  to 
work  at  one  machine,  then  worked  at  another,  where  he  was  seen  by  the 
foreman,  and  then,  without  the  employer's  knowledge,  went  to  work  at 
a  third  and  diflPerent  machine,  where  he  was  injured. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
(For  other  definitions,   see   Words   and   Phrases,   First  and   Second 
Series,  Course  of  Employment.) 
Carter,  J.,  dissenting. 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 
Proceeding  under  Workmen's  Compensation  Act  by  Abe  (jrossman, 
opposed  by  Henry  ?Ienry,  employer.     Award  by  the  Industrial  Commis- 
sion was  confirmed,  and  the  employer  bring^s  error.    Judgment  reversed 
and  record  of  Industrial  Commission  quashed. 

William  A.  Jennings,  of  Chicago,  for  plaintiff  in  error. 
Shaeffer  &  Foster,  of  CThicago,  for  defendant  in  error. 

Dunn,  J.  Abe  Grossman,  a  young  man  18  years  old,  was  injured 
while  working  for  the  plaintiff  in  error  on  the  first  day  of  his  employ- 
ment, October  9,  1918.  On  his  application  the  Industrial  Commission 
made  an  award  of  compensation  to  him,  which  the  circuit  court  of  Cook 
county  confirmed.    A  writ  of  error  to  the  circuit  court  has  been  allowed. 
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The  only  question  is  whether  the  injury  to  the  claimant  arose  out 
of  and  in  the  course  of  his  employment.  He  was  employed  to  do  punch 
press  work,  and  was  put  to  work  by  the  foreman  on  a  machine  called 
a  "kicker,"  which  was  operated  by  foot  power  and  shaped  pieces  of  tin 
used  in  the  making:  of  tin  boxes  in  forms  about  four  inches  long,  by 
turning  up  about  a  thirty-second  of  an  inch  at  the  edges  Two  other 
machines  in  the  room  where  the  claimant  was  put  to  work  were  also  used 
in  the  making  of  the  boxes,  both  of  which  were  power-driven.  The  first 
of  these  (the  cutting  machine)  punched  the  blanks  for  making  the  boxes 
out  of  strips  of  tin  three  or  four  feet  long.  The  second  was  a  forming 
press,  which  formed  the  boxes.  This  machine  was  guarded  so  that  any 
one  could  run  it,  whether  experienced  or  not,  without  any  danger  of  getting 
hurt.  It  was  the  former  machine  by  which  the  claimant  was  injured. 
This  machine  was  not  so  strongly  guarded  as  the  other,  was  dangerous^ 
and  required  care  on  the  part  of  the  operator  to  avoid  injury. 

The  claimant  testified  that  he  worked  on  the  press  the  foreman  told 
him  to  work  at  about  an  hour,  and  completed  all  the  work  there  was  to 
be  done  on  the  kicker  before  he  left  it.  He  did  not  ask  for  more  work 
to  do  on  the  kicker,  but  a  young  fellow  whose  name  he  did  notTcnow  put 
him  to  work  on  the  forming  press  and  showed  him  how  to  run  it  This 
young  man  worked  near  him  on  the  kicker,  which  the  foreman  had  told 
the  claimant  to  work  on.  Claimant  worked  on  the  forming  press  until 
noon  and  about  three  hours  in  the  afternoon.  The  foreman  came  in  and 
saw  him  working  on  this  press,  but  did  not  say  anything  to  him.  About 
4  o'clock  the  claimant  had  run  out  of  work  on  the  forming  press,  and 
the  other  young  man  told  him  to  work  on  the  cutting  machine.  Soon 
after  he  began  working  on  this  machine  the  accident  occurred,  by  which 
the  claimant's  hand  was  caught  in  the  machine  and  crushed,  so  that  the 
fingers  had  to  be  amputated.  He  was  warned  by  the  other  employees  as 
to  the  dangerous  character  of  the  machine.  The  foreman  had  no  knowl- 
edge of  the  claimant's  working  at  this  machine,  and  the  young  man  who 
told  him  to  work  on  the  cutting  machine  had  no  authority  to  do  so,  or 
to  control  or  direct  him  as  to  where  he  should  work  or  what  he  should 
do,  but,  so  far  as  the  evidence  shows,  was  merely  an  employee,  with  no 
more  authority  than  the  claimant.  Another  employee,  named  Gastoria, 
was  in  charge  of  the  floor  in  the  absence  of  the  foreman,  but  there  is 
no  evidence  that  he  had  any  authority  to  act  as  foreman  or  direct  the 
work. 

The  compensation  required  by  the  Workmen's  Compensation  Act 
(Kurd's  Rev.  St  1917,  c.  48.  §§  126-152i)  is  only  for  accidents  which 
arise  out  of  and  in  the  course  of  the  injured  person's  employment. 
There  is  no  liability  for  injury  to  a  workman,  unless  the  workman  was 
at  the  time  of  the  injury  in  the  performance  of  some  duty  for  which  he 
was  employed,  and  if  a  workman  voluntarily,  and  without  his  employci^s 
direction  or  acquiescence,  undertakes  work  which  he  was  not  employed 
to  do,  he  is  not,  as  to  such  work,  within  the  protection  of  the  aid. 
Dictzen  Co.  v.  Industrial  Board,  279  111.  11,  116  N.  E.  684,  Ann.  C:as. 
1918B,  764;  International  Harvester  Co.  v.  Industrial  Board,  282  111.  489, 
US  N.  E.  711.  The  claimant  was  employed  and  put  to  work  at  a  par- 
ticular machine.  There  is  no  evidence  that  he  was  ever  told  to  work  at 
any  other  machine  by  any  one  acting  by  the  authority  of  his  employer. 
He  went  of  his  own  will  and  worked  at  another  machine  for  a  time,  and 
then  of  his  own  will  again  went  to  a  third  machine,  where  he  was  hurt. 
If  knowledge  of  the  foreman  that  the  claimant  was  working  at  another 
machine  would  have  made  the  employer  liable  for  an  accident  happening 
at  such  other  machine,  that  rule  cannot  apply  to  an  injury  happening  at 
a  third  machine,  where  the  claimant,  without  his  employer's  knowledge, 


Digitized  by 


Google 


278^  6  WORKMEN'S  COMPENSATION  L.  J.     (111.)         [Sept., 

was  engaged  in  other  work  than  that  which  he  had  been  told  to  do,  and 
was  exposed  to  risks  not  incidental  to  such  work. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  record 
of  the  Industrial  Commission  quashed. 

Judgment  reversed. 

Carter,  J.,  dissents. 


#•♦ 


INTERNATIONAL  COAL  &  MINING  CO.  v.  INDUSTRIAL  COM- 
MISSION ET  AL..    (No.  13083.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  703. 

1.  MASTER  AND  SERVANT  —  LUMP  SUM  SETTLEMENT  UN- 

DER   WORKMEN'S   COMPENSATION    ACT   WITHOUT   AP- 
PROVAL OF  INDUSTRIAL  COMMISSION  VOID. 
An  injured  employee's  lump  sum  settlement  for  a  smaller  amount 
than  that  awarded  him  by  the  arbitrator,  made  without  a  petition  there- 
for or  approval  thereof  by  Industrial  Commission,  as  required  by  Work- 
men's Compensation  Act,  §§  9,  23,  is  void. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  382.) 

2.  MASTER  AND  SERVANT  —  EMPLOYER  CANNOT  RELIEVE 

HIMSELF  OF  LIABILITY  UNDER  WORKMEN'S  COMPENSA- 
TION ACT  BY  CONTRACT  WITH  EMPLOYEE. 
An  employer  cannot  relieve  himself  of  liability  under  the  Workmen's 
Compensation  Act  by  a  contract  with  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  382.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION   FOR  DISFIG- 

UREMENT OF  AND  ALSO  FOR  LOSS  OF  INJURED  MEM- 
BER IMPROPER  UNDER  WORKMEN'S  COMPENSATION 
ACT. 

Industrial  Commission  has  no  power  to  award  compensation  for  dis- 
figurement of  a  member,  and  also  for  the  loss  of  the  use  thereof. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

4.  MASTER  AND  SERVANT— COMPENSATION  OR  DISFIGURE- 

MENT OF  FACE  AND  HANDS  AND  ALSO  FOR  LOSS  OF 

USE  OF  EYES  AND  ARMS  PROPER  UNDER  WORKMEN'S 

COMPENSATION  ACT. 

Award  of  compensation  for  disfigurement  of  face  and  hands  under 
Workmen's  Compensation  Act,  §  8>  par.  (c),  docs  not  preclude  award- 
ing of  compensation  for  loss  of  eyes  and  arms. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  387.) 

8.  MASTER  AND  SERVANT  _  EVIDENCE  COMPETENT  TO 
PROVE  EXTENT  OF  DISABILITY  WITHIN  WORKMEN'S 
COMPENSATION  ACT. 

In  workmen's  compensation  proceedings  involving  issue  as  to  percent- 
age of  loss  of  use  of  employee's  injured  member,  it  is  competent  to  prove 
conditions   such   as   the  comparative   ability  of  employee  to  do  certain 
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thins^  in  the  use  of  the  injured  member  before  and  after  the  accident,  as 
well  as  any  other  fact  which  will  enable  the  commission  to  draw  an  in- 
ference as  to  the  percentage  of  loss  of  use  of  the  member. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  40i.) 

10.  MASTER  AND  SERVANT  —  EMPLOYER  HELD  NOT  EN- 
TITLED TO  CREDIT  FOR  COMPENSATION  PAYMENTS 
UNDER  ILLEGAL  LUMP  SETTLEMENT. 

An  employer,  liable  for  compensation  under  Workmen's  Compensa- 
tion Act,  is  entitled  to  credit  for  pajrments  of  installments  made  imder 
the  act  as  they  accrued  up  to  the  time  of  the  final  determination  of  the 
award  by  the  Industrial  Commission,  but  is  not  entitled  to  credit  for  pay- 
ments beyond  amount  so  paid  under  an  illegal  lump  sum  settlement. 
(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  382.) 

12.  MASTER  AND  SERVANT— ILLEGAL  SETTLEMENT  MADE 
IN  GOOD  FAITH  MAY  BE  CONSIDERED  BY  INDUSTRIAL 
COMMISSION  ON  PETITION  FOR  LUMP  SUM  SETTLE* 
MENT. 

That  an  employer,  liable  for  compensation  under  Workmen's  Com- 
pensation Act,  has  in  good  faith  made  a  lump  sum  settlement,  which  is 
ill^^al,  may  be  shown  on  petition  to  Industrial  Commission  for  lump 
sum  settlement,  and  may  be  considered  in  determining  whether  settle- 
ment should  be  authorized,  and  what  the  amount  should  be. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

Error  to  Circuit  Court,  St  Clair  County;  J.  F.  Gillham,  Judge. 

Bill  by  the  International  Coal  &  Mining  (Company  to  review  proceed- 
ings before  the  Industrial  Commission  by  James  Nicholas.  Bill  dismiss- 
ed, and  complainant  brings  error.  Reversed  and  remanded,  with  direc- 
tions. 

R.  W.  Ropiequet,  of  Chicago,  for  plaintiff  in  error. 
A.  W,  Kerr,  of  Springfield,  and  Fred  H.  Kruger,  of  Belleville,  for 
defendant  in  error. 

Stone.  J.  The  plaintiff  in  error  filed  its  bill  in  equity  in  the  circuit 
court  of  St  Clair  coimty  to  review  the  proceedings  had  before  the  In- 
dustrial Commission  in  the  above  entitled  cause.  The  circuit  court,  after 
hearing,  dismissed  the  complainant's  bill  for  want  of  equity  and  con- 
firmed the  findings  of  the  Industrial  Commission. 

Defendant  in  error,  James  Nicholas,  was  injured  on  February  12, 
1918,  in  the  course  of  his  employment  as  a  coal  miner  in  the  mine  of 
plaintiff  in  error,  by  the  premature  explosion  of  powder  which  he  was 
using  in  connection  with  his  work.  Plaintiff  in  error  and  Nicholas  were 
working  under  the  provisions  of  the  Workmen's  Compensation  Act  (Laws 
1913,  p.  335),  and  it  is  admitted  that  the  injury  arose  out  of  and  in  the 
course  of  the  employment  of  Nicholas,  and  that  notice  was  given  and 
claim  made  within  the  periods  required  by  that  act  Medical  aid  was  fur- 
nished by  plaintiff  in  error.  It  is  admitted  that  the  wages  of  Nicholas 
were  $24  per  week.  He  had  no  children  under  16  years  of  age.  The 
sum  of  $115.14  was  paid  subsequent  to  the  injury  and  prior  to  the  hear- 
ing before  the  arbitrator  on  the  petition  for  compensation  on  the  29th 
of  August,  1918.  On  hearing  before  the  arbitrator  an  award  was  made 
as  follows: 

Vol.  VI— Comp.  19. 
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18*/t  weeks  temporary  total  incapacity,  at  $12  $  221  14 

100  weeks  loss  of  use  of  left  eye,  at  $12 1,200  00 

50  weeks  25%  loss  of  use  of  left  arm,  at  $12 600  00 

30  weeks  15%  loss  of  use  of  right  arm,  at  $12 360  00 

35  weeks  disfigurement,  at  $12  420  00 


$2,801  14 
On  October  5,  1918,  the  plaintiff  in  error  petitioned  the  Industrial 
Commission  for  a  review  of  the  award  so  made  by  the  arbitrator,  and  on 
the  same  day  secured  from  Nicholas,  in  consideration  of  the  payment  to 
him  of  $1,615.14  and  the  further  paymentt  of  $20420  for  hospital,  medi- 
cal, and  surgical  expenses,  a  release  from  any  and  all  claims  and  de- 
mands, damages,  actions,  or  causes  in  action  in  law  or  in  equity  or  any 
and  all  claims  arising  under  the  Workmen's  Compensation  Act  on  account 
of  personal  injuries  resulting  or  to  result  from  the  accident  in  ques- 
tion. This  release  was  acknowledged  before  a  notary  public  after  hav- 
ing been  interpreted  to  Nicholas  by  Michael  Kakazis.  Upon  the  payment 
by  the  plaintiff  in  error  to  Nicholas  of  the  consideration  mentioned  in 
the  release,  they  agreed  that  the  matters  then  pending  before  the  Indus- 
trial Commission  of  the  state  of  Illinois  should  be  dismissed.  They  also 
stipulated  the  items  that  should  constitute  the  basis  of  such  settlement, 
as  follows: 

9*/,  weeks  temporary  total  disability $   115  14 

Loss  of   eye  and   both   arms   partially 1,300  00 

Disfigurement    and    medical    services 404  20 

Total $1 ,819  34 

Attached  to  this  basis  of  settlement  is  the  usual  final  receipt  pro- 
vided for,  on  a  form  of  the  Industrial  Commission,  for  said  sum  of 
money,  subject  to  review  by  the  Industrial  Commission,  and  signed  by 
Nicholas. 

The  cause  came  on  for  a  hearing  before  James  A.  Culp,  one  of  the 
members  of  the  Industrial  Commission,  on  the  above  petition  for  review, 
on  the  12th  day  of  December,  1918.  At  this  hearing  for  review  the 
plaintiff  in  error  offered  in  evidence  the  release  signed  by  Nicholas  on 
the  5th  day  of  October,  1918,  the  stipulation  to  dismiss,  and  the  receipt 
for  final  settlement,  to  which  Nicholas  by  his  attorney  objected,  on  the 
ground  that  the  final  receipt  amounts  to  a  lump  sum  settlement,  whidi 
had  not  as  yet  been  presented  to  the  Industrial  Commission,  and  that  the 
release  and  stipulation  to  dismiss,  under  the  circumstances,  were  mat- 
ters that  could  not  be  agreed  upon  without  the  consent  of  the  Industrial 
Commission. 

Some  evidence  was  taken  on  review  touching  the  facts  and  circum- 
stances surrounding  the  execution  of  the  above  release  and  stipulation 
to  dismiss,  and  the  Industrial  Commission  made  its  finding  and  award 
as  follows: 

Disfigurement    $420  00 

Temporary  total  disability,  9*/,  weeks,  at  $12 116  00 

Total  loss  of  use  of  left  eye,  100  weeks,  at  $12. . . .  1,300  00 

50%  OSS  of  use  of  right  eye,  50  weeks,  at  $12 600  00 

25%  loss  of  use  of  left  arm,  50  weeks,  at  $12. ...    600  00 
15%  loss  of  use  of  right  arm,  30  weeks,  at  $12. . .    360  00 

Total  award  $3,296  00 

The  commission  further  found  that  plaintiff  in  error  had  paid  to 
Nicholas  the  sum  of  $115.14,  which  should  be  credited  as  a  pasrment  upon 
the  foregoing  installments,  and  reversed  and  set  aside  an3rthing  in   the 
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finding  and  award  of  the  arbitrator  inconsisent  with  the  findings  of  the 
commission  on  review. 

[1]  It  is  contended  that  the  Industrial  Commission  was  without 
jurisdiction,  after  the  filing  of  the  stipulation  of  plaintiff  in  error  and 
defendant  in  error,  to  dismiss  the  proceeding;  that  the  effect  of  such 
agreement  was  to  deprive  the  commission  of  any  further  jurisdiction. 

Section  23  of  the  Workmen's  Compensation  Act  is  as  follows : 

'•No  employee,  personal  representative  or  beneficiary  shall  have  power 
to  waive  any  of  the  provisions  of  this  act  in  regard  to  the  amount  of  com- 
pensation which  may  be  payable  to  such  employee,  personal  representative 
or  beneficiary  hereunder  except  after  approval  by  the  Industrial  Board/' 

Plaintiff  in  error  contends  that  by  making  the  agreement  in  question 
here  Nicholas  waived  no  legal  rights.  As  we  have  seen  the  award  of 
the  arbitrator  totaled  $2,801.14,  while  the  amount  paid  on  the  agreement 
totaled  1,819.34,  so  that  it  cannot  be  said,  as  a  matter  of  law  or  fact,  that 
in  this  settlement  Nicholas  did  not  waive  any  of  his  rights  under  the 
Compensation  Act.  Furthermore,  plaintiff  in  error  required  that  Nicholas 
sign  a  release  for  any  and  all  claims,  demands,  damages,  causes  of  action 
in  law  or  equity,  and  all  claims  arising  under  the  Compensation  Act  on 
account  of  his  injuries.  This  release,  if  valid,  includes  a  release  of  any 
right  which  the  claimant  had  under  the  Compensation  Act  for  a  review 
within  18  months  in  case  of  recurrence  of  injuries.  We  are  of  the  opinion 
that  by  the  agreement,  if  valid,  Nicholas  would  wsuve  substantial  rights 
accruing  to  him  under  the  act,  amounting  to  a  waiver  of  provisions  of 
the  act  in  regard  to  amount  of  compensation,  which  such  employee  has 
no  power  to  do. 

It  is  urged,  however,  that  one  of  the  purposes  of  the  act  is  to  en- 
courage settlements,  and  that  the  Industrial  Commission  has  jurisdiction 
only  where  such  settlements  have  not  been  made.  While  it  is  true  that 
one  of  the  purposes  of  the  act  is  to  encourage  settlements  of  claims  aris- 
ing under  it,  yet  such  a  settlement,  in  order  to  be  within  the  contemplation 
of  the  act,  bust  be  made  in  accordance  with  the  terms  and  provisions  of 
the  act;  and  while  it  is  likewise  true  that  the  Industrial  Commission  will 
not  interfere  with  such  a  settlement  when  made,  yet  it  does  not  follow 
that  where  the  Indutrial  Commission  has  taken  jurisdiction  such  juris- 
diction can  be  taken  from  it  by  the  action  of  the  parties  unless  such 
action  be  in  conformity  with  the  act.  This,  as  we  view  it,  was  an  at 
tempted  lump  sum  settlement  on  the  part  of  the  employer  and  the  em- 
ployee. Such  a  settlement  must  be  petitioned  for  as  provided  in  section  9 
of  the  act,  and  must  be  approved  by  the  Industrial  Commission..  Schwarm 
V.  Thomson  &  Sons  Co.,  281  III.  486,  118  N.  E.  95;  Goelitz  Co.  v.  Indus- 
trial Board,  278  111.  164,  115  N.  E.  875;  Forschner  &  Co.  v.  Industrial 
Board.  278  111.  99,  115  N.  E.  912.  As  was  said  by  this  court  in  the  Goelitz 
Co.  Case: 

"The  fundamental  basis  of  workmen's  compensation  laws  is  that 
there  is  a  large  element  of  public  interest  in  accidents  occurring  from 
modem  industrial  conditions,  and  that  the  economic  loss  caused  by  such 
accidents  should  not  necessarily  rest  upon  the  public,  but  that  the  in- 
dustry in  which  an  accident  occurred  shall  pay,  in  the  first  instance,  for 
the  accident.  Harper  on .  Workmen's  Compensation,  §  5.  That  lump 
sum  payments,  with  proper  safeguards,  should  be  permitted  is  obvious, 
because  on  the  part  of  the  employer  it  may  become  necessary  for  him  to 
terminate  all  his  obligations  to  his  injured  workmen  and  others,  and  on 
the  part  of  the  employee  and  his  dependents  circumstances  may  arise 
when  to  deny  such  a  lump  sum  settlement  would  result  in  great  hardship 
and  distress  or  entire  loss  of  the  compensation..  On  the  other  han4,  the 
state  is  concerned  in  preventing  dissipation  of  the  money  paid  and  an 
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early  recourse  to  that  charitable  aid  which  systematic  compensation  aims 
to  avoid/* 

[2]  It  is  well  settled  in  this  state  that  an  employer  cannot  relieve 
himself  of  liability  under  the  Workmen's  G^mpensation  Act  by  a  contract 
with  his  employee.  Tribune  Co.  v.  Industrial  Com.,  290  111.  402,  125  N.  E. 
351;  Chicago  Railways  Co.  v.  Industrial  Board,  276  111.  112.  114  N.  E. 
534;  Wabash  Railway  Co.  v.  Industrial  Com.,  286  111.  194,  121  N.  E.  569. 
What  was  said  in  these  cases  with  reference  to  an  employer  relieving 
himself  in  toto  from  liability  under  the  Workmen's  Compensation  Act 
applies  with  equal  force  here,  where  it  is  sought  by  the  employer  to 
relieve  himself  partially  from  said  liability.  It  was  said  by  this  court  in 
the  Wabash  Railway  Co  .Case,  supra: 

"PlaintiflF  in  error  was  operating  under  the  act,  and  any  settlement 
or  agreement  made  with  an  injured  employee  must  be  considered  as 
having  been  made  under  the  act,  whether  so  expressly  stated  or  not  It 
is  contrary  to  the  policy  of  the  act  to  allow  an  employer,  while  choosing 
to  come  under  its  provisions  by  not  filing  an  election  in  writing  to  the 
contrary,  to  relieve  himself  from  liability  under  the  act  by  private  agree- 
ment or  contract  with  the  employee." 

This  language  applies  with  equal  force  here,  where  the  employer  is 
seeking  to  limit  its  liability  by  settlement  in  the  nature  of  the  lump  sum 
payment.  This  cannot  be  done  without  the  approval  of  the  Industrial 
Commission.  Here  there  was  no  attempt  to  secure  the  approval  of  the 
commission,  and  such  agreement  could  not  deprive  the  commission,  of 
jurisdiction.  Furthermore,  the  agreement  was  disaffirmed  by  Nidiolas 
when  the  award  made  by  the  arbitrator  came  up  before  the  commission. 
The  act  by  section  9  provides  the  method  by  which  lump  sum  settlements 
ipay  be  presented  to  the  commission.  There  was  no  petition  here  to  have 
a  lump  sum  settlement  made.  No  evidence  was  taken  as  to  whether  or 
not  it  was  for  the  best  interest  of  the  applicant  that  such  a  settlement 
should  be  made.  The  commission  therefore  did  not  err  in  declining  to 
recognize  this  settlement  and  in  proceeding!  to  a  hearing  of  the  application 
on  review  of  the  award  from  the  arbitrator. 

It  is  also  objected  that  there  is  no  competent  evidence  to  sustain  an 
award  for  disfigurement;  that  the  scars  caused  b^  the  powder  bums  on 
the  neck  of  defendant  in  error  were  not  discernible,  as  they  are  below 
the  line  of  his  collar;  also  that  there  is  no  competent  evidence  to  sus- 
tain disfigurement  of  the  hands.  Examination  of  the  record  shows  that 
one  side  of  the  face  of  the  defendant  in  error  is  discolored  by  many  dark 
blue  or  black  powder  marks,  and  that  a  noticeable  scar  was  caused  by 
powder  bums  under  the  left  jaw.  Applicant's  hands  were  likewise  scarred 
by  powder  bums.  We  are  of  the  opinion  that  there  is  evidence  in  the 
record  upon  which  to  base  the  award  made  by  the  commission  for  dis- 
figurement. Paragraph  (c)  of  section  8  of  the  Workmen's  Compensation 
Act  provides  for  compensation  for  serious  and  permanent  disfigurement 
of  the  hand,  head,  or  face. 

[3.  4]  is  urged  that  the  Industrial  Commission  has  awarded  com- 
pensation for  disfigurement  and  for  the  loss  of  use  of  the  same  member. 
The  commission  has  no  power  to  award  compensation  for  disfigurement 
of  a  member  and  also  for  the  loss  of  use  of  such  member.  Wells  Bros. 
Co.  V.  Industrial  Com.,  285  111.  647,  121  N.  E.  256.  The  record  in  this 
case,  however,  shows  that  an  award  was  made  for  disfigurement  of  the 
face,  while  the  award  for  a  loss  of  use  applies  only  to  the  eyes  and  arms. 
This  award  does  not  therefore  contravene  the  rule. 

[5-7]  It  is  also  contended  that  there  is  no  competent  evidence  in  the 
record  to  sustain  the  award  for  50  per  cent  loss  of  the  use  of  the  right 
eye,  25  per  cent,  loss  of  the  use  of  the  left  arm,  and  15  per  cent  loss  of 
the  use  of  the  right  arm.    An  examination  of  the  record  discloses  that 
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while  the  evidence  shows  injuries  to  both  arms  and  powder  bums  around 
the  right  eye,  yet  the  evidence  in  the  record  upon  which  the  commission 
apparently  based  its  finding  of  the  percentage  of  loss  was  the  opinion  of 
the  applicant.  It  is  the  rule  that  a  witness,  though  he  be  not  qualified  as 
an  expert,  may  testify  as  to  his  state  of  health.  He  may  tesify  that  he 
is  suffering  pain  or  as  to  his  physical  condition  generally,  but  he  is  not 
allowed  to  give  his  opinion  that  an  injury  will  be  permanent  1  Elliott  on 
Evidence,  §  679.    As  is  said  in  McKelvey  on  Evidence,  p.  218,  note  3: 

"As  a  rule,  witnesses  must  state  facts  and  not  draw  conclusions  or 
give  opinions.  It  is  the  duty  of  the  jury  or  court  to  draw  concluions  from 
the  evidence  and  form  opinions  upon  the  facts  proved.' 

[8,  9]  The  determination  of  the  per  cent,  of  loss  of  use  of  the  right 
eye  and  of  the  arms  of  the  applicant  was  an  issue  of  the  ultimate  fact 
before  the  arbitrator  and  commission.  Peabody  Coal  Co.  v.  Industrial  Com., 
289  111.  449,  124  N.  E.  566.  It  is  competent  to  prove  conditions,  such  as 
the  comparative  ability  of  the  applicant  to  do  certain  things  in  the  use  of 
the  injured  member  before  and  after  the  accident,  as  well  as  any  other 
fact  which  would  enable  the  commission  to  draw  an  inference  as  to  the 
ultimate  fact  to  be  determined,  but  under  the  rule  in  this  state  neither 
an  expert  witness  nor  a  law  witness  may  take  the  place  of  the  commission 
and  declare  his  belief  as  to  the  ultimate  fact.  Peabody  Coal  Co.  v.  In- 
dustrial Com.,  supra;  Keefe  v.  Armour  &  Co.,  258  111.  28,  101  N.  K  252. 
Ann.  Cas.  1914B,  188;  Yarber  v.  Chicago  &  Alton  Railway  Co.,  235  111. 
589,  85  N.  E.  928;  Illinois  Central  Railroad  Co.  v.  Smith,  208  111.  608, 
70  N.  E.  628.  The  opinion  evidence  of  the  applicant  was  not  competent, 
and  there  being  no  other  evidence  in  the  record  from  which  the  commis^ 
sion  could  determine  the  per  cent  of  loss  of  the  arms  and  right  eye,  such 
finding  was  error,  and  the  circuit  court  should  have  remanded  the  cause 
to  the  commission  for  a  further  hearing  on  that  subject. 

[10,  11]  It  is  objected  by  the  plaintiff  in  error  that  the  Industrial 
Commission  erred  in  not  giving  it  credit  for  more  than  $115.14  payments 
made.  While  plaintiff  in  error  had  no  right  to  make  a  lump  sum  settle- 
ment, such  as  was  attempted  it  did  have  a  right  tmder  the  law,  to  make 
payment  of  installments  under  the  act  as  they  accrued,  and  it  is  entitled 
to  credit  for  such  payments  up  to  the  time  of  the  final  determination  of 
the  award  by  the  commission.  Payments,  however,  which  go  beyond  this, 
by  means  of  an  attempted  lump  sum  settlement,  are,  as  we  have  seen, 
illegal  and  unauthorized,  and,  while  it  might  seem  harsh  to  say  that  the 
defendant  in  error  here  should  receive  the  benefit  of  such  lump  sum  and 
yet  not  be  bound  thereby,  it  is  a  settled  rule  in  this  state  that  the  court 
will  not  assist  either  party  to  an  illegal  transaction,  but  will  leave  them 
where  they  have  chosen  to  place  themselves.  Artcr  v.  Byington,  44  IlL 
468;  Neustadt  v.  Hall.  58  111.  172;  Harris  v.  Hatfield,  71  111.  298;  Woffc- 
ingmen's  Banking  Co.  v.  Rautenberg,  103  111.  460,  42  Am.  Rep.  25.  As 
was  said  by  this  court  in  Goodrich  v.  Tenney,  144  111.  422,  33  N.  E.  44, 
19  L.  R.  A.  371,  36  Am.  St.  Rep.  459: 

"It  is  not  enough  that  the  parties  may  have  intended  no  wrong,  or 
that  the  testimony  produced  in  the  case  may  have  been  true.  It  is  the 
tendency  of  such  contracts  to  the  perversion  of  justice  that  renders  them 
illegal." 

So  it  may  be  said  here.  While  this  contract  may  have  been  entered 
into  in  perfect  good  faith,  yet  the  purpose  of  the  Compensation  Act  is, 
as  we  have  said,  that  the  economic  loss  caused  by  accidents  should  not 
be  permitted  to  rest  in  any  way  upon  the  public,  but  that  it  shotild  be 
absorbed  by  the  industry  in  which  the  accident  occurs,  and,  carrying  out 
that  purpose,  all  settlements  of  this  character  were  by  the  law  placed 
under  the  jurisdiction  of  the  Industrial  Commission.  No  lump  sum  set- 
tlement is  authorized  to  be  made  in  any  other  way,  except  under  Ae 
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jurisdiction  of  the  commission,  and  any  contract  that  makes  such  a  set> 
tlement  otherwise  is  an  illegal  contract,  and  this  court  will  not  aid  in  the 
enforcement  thereof,  but  will  leave  the  parties  as  it  finds  them. 

[12]  We  do  not  here  pass  upon  what  should  be  done  in  case  of  a 
petition  for  a  lump  sum  settlement,  as  no  such  petition  is  before  us.  If 
this  settlement  was  made  in  good  faith  and  under  circumstances  showing 
it  to  have  been  for  the  best  interests  of  both  parties,  such  facts  may  be 
shown  before  the  Industrial  Commission  upon  a  petition  for  a  lump  sum 
settlement,  should  such  be  presented  to  that  body,  and  would,  of  course, 
be  matters  proper  to  be  considered  by  the  commission  in  determining 
whether  or  not  a  lump  sum  settlement  should  be  authorized  and  what 
the  amount  of  the  same  would  be. 

For  the  reasons  herein  expressed  the  decree  of  the  circuit  court  will 
be  reversed  and  the  cause  remanded  to  that  court,  with  direction  to  remand 
the  case  to  the  Industrial  Commission  for  a  correction  of  the  award  in 
harmony  with  the  views  herein  expressed  and  for  a  further  hearing  as  to 
the  question  of  loss  of  use  of  the  eye  and  arms  if  such  is  desired. 

Reversed  and  remanded,  with  directions. 


OHIO  OIL  CO.  V.  INDUSTRIAL  COMMISSION  et  al.    (No.  13254.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter  744. 

3.  MASTER  AND  SERVANT —  COMPENSATION   CLAIM  JURIS- 

DICTIONAL. 

Notice  of  the  employee's  injuries  to  the  employer  within  30  days  and 
claim  for  compensation  under  the  act  within  6  months  are  jurisdictional, 
and  an  award  of  compensation  cannot  be  sustained  in  the  absence  of  evi- 
dence of  compliance  with  such  requirement  of  the  act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

4.  MASTER    AND    SERVANT— COMPENSATION    CLAIM    HELD 

NOT  WAIVED  BY  VOLUNTARY  PAYMENTS. 

Where  certain  payments  to  an  injured  employee  were  not  made  by 
his  employer  imder  the  Compensation  Act,  but  were  voluntarily  made 
without  reference  to  the  act,  the  employee's  widow  is  not  entitled  to 
maintain  her  proceeding  for  compensation  under  section  24,  on  any  theory 
of  waiver  of  notice  of  injury  and  written  claim  for  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §398.) 

5.  MASTER   AND    SERVANT  — COMPENSATION   CLAIM    HELD 

TOO  LATE. 

Where  an  employee  was  injured,  and  returned  to  work  for  a  time, 
his  widow  was  not  entitled,  under  Workmen's  Compensation  Act,  §  8, 
par.  (d),  to  18  months  from  the  time  of  returning  to  work  in  which  to 
file  notice  of  claim  with  the  Industrial  Board,  being  required  to  do  so 
within  6  months. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Error  to  Circuit  Court,  Crawford  County;    Charles  H.  Miller,  Judge. 

Proceeding   for   compensation   under   the   Workmen's    Compensation 

Act  by  Cora  Brown,  administratrix,  for  the  death  of  William  G.  Brown, 


Digitized  by 


Google 


1930.]  OHIO  OIL  CO.  v.  INDUSTRIAL  COMM.     (111.)  285 

her  husband,  the  employee,  opposed  by  the  Ohio  Oil  Company,  the  em- 
ployer. Compensation  was  awarded  by  the  Industrial  Commission,  the 
award  confirmed  by  the  circuit  court,  and  the  employer  brings  error. 
Judgment  of  the  circuit  court  reversed,  and  record  of  the  Industrial  Com- 
mission quashed. 

M.  N.  Poe  and  McCarty  &  Arnold,  of  Robinson,  for  plaintiff  in  error. 
Newlin,  Parker  &  Newlin,  of  Robinson,  for  defendant  in  error. 

Dunn,  J.  This  writ  of  error  to  the  circuit  court  of  Crawford  county 
was  allowed  for  the  purpose  of  reviewing  a  judgment  of  that  court,  which 
confirmed  an  awaj-d  of  compensation  against  the  Ohio  Oil  Company  by 
the  Industrial  Commission  in  favor  of  Cora  Brown,  administratrix  of 
the  estate  of  William  G.  Brown,  for  the  death  of  the  intestate,  who  was 
her  husband.  The  points  argued  for  reversal  are  that  no  notice  was 
given  to  the  company  within  30  days  after  the  accident,  that  no  claim  for 
compensation  was  made  within  6  months,  and  that  there  is  no  competent 
evidence  that  the  deceased  was  injured  in  the  course  of  his  employment, 
or  that  his  death  resulted  from  an  injury  so  received. 

The  deceased  was  in  the  employ  of  the  Ohio  Oil  company,  which  was 
engaged  in  the  production  of  oil  from  land  leased  for  that  purpose  in 
Crawford  county,  as  a  pumper.  It  is  claimed  that  he  was  injured  by 
being  struck  in  the  face  by  a  piece  of  wood  which  he  was  cutting  in  the 
course  of  his  employment  for  the  purpose  of  repairing  shackle  rods,  and 
that  he  died  from  a  cancer  resulting  from  this  injury.  On  August  29, 
1914  after  dinner,  he  went  back  to  his  work,  and  in  a  half  or  three- 
quarters  of  an  hour  his  wife  went  to  where  he  was  at  work.  She  testified 
that  she  had  seen  him  cutting  sticks,  and  when  she  came  to  the  place 
where  he  was  working  she  found  him  leaning  against  the  rod  line  in  a 
dazed  condition,  his  face  and  hands  white,  the  stick  of  wood  which  he 
had  been  choking  lying  on  the  ground,  and  his  right  cheek  scraped  under 
the  eye,  though  the  kin  was  not  broken.  He  remained  dazed  for  a  second 
or  more,  when  he  came  to,  and  she  asked  him  what  was  the  matter.  She 
was  not  permitted  to  give  his  answer.  No  effect  on  the  eye  appeared 
until  the  next  day,  when  it  darakened  ,and  remained  dark  for  a  few  days. 
He  went  right  on  with  his  work.  This  happened  on  Wednesday.  On 
Saturday  Mrs.  Brown  went  with  her  husband  to  the  company's  tool  house, 
and  told  John  Raglin,  the  field  boss  under  whom  he  was  working,  that 
he  had  been  injured.  The  only  evidence  of  the  injury  or  the  notice  was 
this  testimony  of  Mrs.  Brown,  which  was  objected  to  as  incompetent 
In  December  the  eye  and  face  began  to  swell  and  the  skin  was  red.  The 
swelling  grew  worse  gradually,  but  Brown  continued  at  his  work  until 
March  22,  1917,  when  he  went  to  the  hospital  at  Robinson.  He  was 
found  to  have  a  cancer  on  the  right  side  of  his  face,  for  which  he  was 
operated  on  the  following  day,  and  afterward  he  received  treatment  there. 
He  returned  to  work  for  the  company  on  August  13,  1917,  and  worked 
until  October  22,  when  his  health  finally  broke  down,  and  he  quit.  The 
plaintiff  in  error  paid  him  from  December  18,  1917,  until  March  27,  1918, 
at  the  rate  of  $10  per  week.  It  also  paid  the  hospital  bill  Until  October  1, 
1917,  amounting  to  $228.50.  Brown  died  on  April  2,  1918,  from  the  effect 
of  the  cancer.  The  opinion  of  two  physicians  who  treated  him,  given  in 
answer  to  a  question  based  on  the  hypothesis  that  Brown  received  a  blow 
on  the  cheek,  was  that  the  cancer  resulted  from  the  blow. 

No  claim  for  compensation  was  made  within  6  months  after  the 
accident  In  March,  1917,  Brown  told  Lawrence  Wagner,  farm  foreman 
of  the  plaintiff  in  error,  what  caused  the  trouble  to  his  eye,  and  Wagner 
sent  him  to  Charles  Baker,  distric  foreman,  who  sent  him  to  the  hospital. 
Some  time  after  the  operation,  J.  T.  Lindsay,  an  attorney  representing 
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Mr.  and  Mrs.  Brown,  talked  with  W.  W.  McDonald,  a  superintendent  of 
the  Ohio  Oil  Company,  about  Brown's  financial  condition,  and  asked  him 
to  pay  Brown  compensation  under  the  Compensation  Act.  Afterward 
McDonald  told  Lindsay  that  he  had  taken  the  matter  up  with  the  company 
and  that  the  company  refused  to  do  anjrthing  because  it  was  not  liable 
On  account  of  not  having  been  notified,  and  later  that  the  company  said  the 
only  thing  to  do  was  to  institute  proceedings  before  the  board.  After- 
ward McDonald  came  back  to  Lindsay's  office  at  a  time  when  Mrs.  Brown 
was  there.  Lindsay  told  him  something  of  Brown's  financial  condition, 
that  they  were  almost  destitute,  and  McDonald  said,  "Well,  I  just  came 
over  to  see  about  that;  Mr.  Kerr  and  I  have  talked  it  over;  we  thought 
we  would  do  something  for  him."  He  did  not  say  how  much  they  were 
going  to  pay,  or  why;  but  he  held  out  all  the  time  that  they  were  not 
liable.  No  contract  or  settlement  was  agreed  on,  and  no  further  refer- 
ence was  made  to  the  Compensation  Act.  McDonald  did  not  agree  to  pay 
any  definite  amount  or  for  any  specific  time,  but  weekly  payments  of  $10 
(whidi  exceeded  half  of  Brown's  wages,  which  were  $80  a  month),  were 
made  to  him  after  December  28,  1917,  during  his  lifetime,  by  the  com- 
pany's cashier,  who  took  receipts  for  the  payments  without  any  refrjence 
to  the  account  on  which  they  were  paid  or  to  the  Compensation  Act 
(Kurd's  Rev.  St.  1917,  c.  48,  §§  126.152i). 

[1.  2]  The  only  evidence  of  the  giving  of  notice  to  the  company 
within  30  days  after  the  happening  of  the  accident  is  the  testimony  of 
Mrs.  Brown  that  she  heard  her  husband  tell  the  field  boss  that  he  had 
been  injured,  and  her  competency  as  a  witness  is  objected  to  because  of 
her  relation  to  the  deceased.  At  common  law  husband  and  wife  were 
incompetent  to  testify  for  or  against  one  another,  and  they  were  also  in- 
competent to  testify  either  during  the  marriage  relation  or  after  its 
termination  by  death  or  divorce,  even  in  suits  to  which  neither  was  a 
party,  as  to  any  matter  knowledge  of  which  was  obtained  in  consequence 
of  the  marriage  relation.  Monakhan  v.  Green,  265  111.  233,  106  N.  E.  792- 
The  rule  has  been  modified  by  sections  1  and  5  of  the  act  in  regard  to 
evidence  (Kurd's  Rev.  St.  1917,  c  51);  but  the  exceptions  do  not  apply 
to  any  admissions  or  conversations  between  husband  and  wife,  or  by 
either  with  third  persons,  except  in  suits  between  the  husband  and  wife. 
The  rule  is  founded  in  public  policy,  and  under  this  statute  the  wife  has 
been  held  incompetent  to  testify  to  a  conversation  of  her  deceased  hus- 
band in  her  presence.  Reeves  v.  Herr,  59  111.  81.  Mrs.  Brown  was  not 
a  competent  witness  to  the  conversation  between  her  husband  and  the 
field  boss. 

[3,  4]  The  notice  within  30  days  and  the  claim  for  compensation 
within  6  months  are  jurisdictional,  and  an  award  cannot  be  sustained,  in 
the  absence  of  evidence  of  a  compliance  with  these  requirements  of  the 
sUtute.  Haiselden  v.  Industrial  Board,  275  111.  114,  113  N.  E  877;  Bush- 
nell  V.  Industrial  Board,  276  111.  262,  114  N.  E.  496.  On  June  25,  1918, 
Mrs.  Brown  served  upon  the  company  a  written  claim  for  compensation. 
This  was  within  6  months  after  the  last  of  the  weekly  payments  made  to 
Brown  by  the  company,  and  defendant  in  error  claims  that  these  pay- 
ments were  made  under  the  provisions  of  the  act,  and  she  is  therefore 
entitled  to  maintain  this  proceeding  under  the  last  clause  of  section  24. 
From  the  evidence  in  regard  to  these  payments,  which  has  already  been 
set  forth,  it  is  manifest  that  they  were  not  made  under  the  provisions  of 
the  act,  but  were  voluntarily  made  without  reference  to  those  provisions; 
the  plaintiff  in  error  denying  its  liability  and  the  administratrix  and  her 
attorney  knowing  that  it  denied  all  liability. 

The  case  is  different  from  that  of  Tribune  Co.  v.  Industrial  Com., 
290  111.  402,  125  N.  E.  351.  In  that  case,  as  in  this  case,  no  claim  for 
compensation  was  made  within  6  months  of  the  accident,  though  within 
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that  time  payments  of  compensation  were  made  while  none  were  made  in 
this  case  In  that  case  a  contract  of  settlement  was  made,  which  was  ap- 
proved by  the  Industrial  Commission  under  the  Workmen's  Compensation 
Act  The  agreement  of  settlement  recited  that  jurisdiction  had  been  lost 
under  the  Workmen's  Compensation  Act,  and  that  the  settlement  was 
purely  voluntary  on  the  part  of  the  employer,  but  it  was  held,  following 
Wabash  RaUway  Co.  v.  Industrial  Com.,  286  111.  194,  121  N.  £.  569.  that 
any  settlement  or  agreement  made  between  an  employer  operating  under 
the  act  and  an  injured  employee  must  be  considered  as  having  be^  made 
under  the  act,  and  is  a  submission  to  the  jtuisdiction  of  the  Industrial 
Commission,  and  a  waiver  as  to  any  question  of  time  limitation  then 
existing,  even  though  the  agreement  stated  to  the  contrary. 

In  the  present  case  there  was  no  agreement  whatever.  The  employer, 
as  the  claimant's  attorney  knew,  denied  any  liability,  and  made  no  attempt 
to  settle  its  liability,  or  any  claim  made  against  it,  but  suggested  that  the 
only  thing  to  do  was  to  institute  proceedings  before  the  Industrial  Com- 
mission. Later  the  employer,  through  some  of  its  officers,  determined 
not  to  settle  with  the  employee,  but  to  "do  something  for  him."  No  con- 
tract was  made  to  pay  anytiiing — ^no  promise  of  any  amount  or  for  any 
time.  There  was  nothing  for  the  Industrial  Commission  to  strove  or 
disapprove,  and  since  there  was  no  agreement  there  was  no  waiver.  The 
attorney  testified  that  they  did  not  see  any  use  of  filing  the  claim  at  that 
time  after  they  were  helping  him  out,  and  there  would  have  been  no  use, 
for  the  claim  was  already  barred  by  the  lapse  of  time. 

[5]  P  aragraph  (d)  of  section  8  of  the  Compensation  Act  provides: 

''In  the  event  the  employee  returns  to  the  emplo3rment  of  the  em- 
ployer in  whose  service  he  was  injured,  the  employee  shall  not  be  barred 
from  asserting  a  claim  for  compensation  under  this  act.  Provided,  notice 
of  such  claim  is  filed  with  the  Industrial  Board  within  eighteen  months 
aftex  he  returned  to  such  emplo3rment,  and  the  said  board  shsdl  immediately 
send  to  the  employer,  by  registered  mail,  a  copy  of  such  notice." 

The  claim  is  made  that  under  this  provision  Brown  and  his  adminis- 
tratrix were  entitled  to  file  a  claim  for  compensation  at  any  time  within 
18  months  after  August  13,  1917,  the  date  when  Brown  returned  to  work 
after  his  absence  at  the  hospital.  That  provision  does  not  apply  to  this 
case.  Its  intention  is  to  extend,  for  18  months  after  his  return  to  work, 
the  right  of  an  employee  to  maintain  an  existing  claim,  and  not  to  grant 
a  right.  If  an  employee,  who  has  been  injured  and  has  a  right  to  conv 
pensation  returns  to  work  for  the  same  employer,  the  law  gives  him  18 
months  in  which  to  file  his  claim  with  the  Industrial  Commission,  but 
does  not  create  in  him  a  new  right,  which  he  did  not  have  at  the  time  he 
returned. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  record  of  the 
Industrial  Commission  is  quashed. 

Judgment  reversed. 


ORIENTAL  LAUNDRY  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  13152.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  676. 

1.  MASTER  AND  SERVANT— CERTIORARI  TO  REVIEW  AWARD 

OF  COMPENSATION  BEGUN  BY  PRiECIPE. 

Within  Workmen's  Compensation  Act,  §  19   (f),   requiring  suit  by 
cfrtiorari  to  be  commenced  within  20  days  of  the  receipt  of  notice  of  the 
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decision  of  the  board,  a  suit  for  writ  of  certiorari  was  begun  by  filing  the 
praecipe  for  the  writ. 

(Kor  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4>41.) 

2.  MASTER    AND    SERVANT    —    COMPENSATION    ACT    CON- 

STRUED  ACCORDING  TO  INTENTION. 

The  intention*  of  the  Legislature  is  to  be  gathered,  in  construing  the 
Workmen's  Compensation  Act,  from  the  necessity  or  reason  of  the  act, 
and  the  meaning  of  the  words,  enlarged  or  restricted,  according  to  such 
intention  as  ascertained  from  the  consideration  of  the  whole  act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACT  HELD  TO 

AUTHORIZE  ISSUANCE  OF  ALIAS  WRITS  BY  REVIEWING 

COURT. 

Where  the  employer  filed  in  time  his  praecipe  for  writ  of  certiorari 
and  scire  facias,  as  required  by  the  Workmen's  Compensation  Act,  the 
court  can  thereafter  issue  alias  writs  to  replace  those  lost  before  service 
on  the  commission  or  the  employee,  though  there  is  no  express  provision 
in  the  statute  authorizing  alias  writs. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4}4].) 

4.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  BEFORE 

AMENDMENT    EXCLUDED  NONHAZARDOUS  EMPLOY- 
MENT, UNLESS  EMPLOYER  ALSO  ENGAGED  IN  HAZARD- 
OUS BUSINESS  FILED  NOTICE  OF  ELECTION. 
Before  Workmen's  Compensation  Act,  §  3,  was  amended  in  1917  to 
bring  employers  in  extrahazardous  employments  automatically  under  the 
act  without  the  filing  of  a  notice,  an  employer  operating  a  steam  laundry, 
which  was  extrahazardous  under  the  terms  of  the  act  as  to  employees 
working  with  the  machinery,  was  not  within  the  terms  of  the  act  as  to 
an  employee  who  only  solicited  orders  outside  the  latmdry,  unless  the 
employer  had  given  notice  of  intention  to  come  within  the  act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceeding  for  compensation  by  Jeanette  K  CXirtis,  employee,  against 
the  Oriental  Laundry  Company,  employer.  An  award  of  compensation 
by  the  Industrial  Conunissicm  was  confirmed  by  the  Circuit  Court,  and 
the  employer  brings  error.    Reversed. 

Ralph  F.  Potter  and  Earl  D.  Hostetter,  both  of  Chicago,  for  plain- 
tiff in  error. 

Gustav  E.  Beerly,  of  Chicago,  and  Ellis  S.  Chesbrotigh,  for  defend- 
ant in  error. 

Caster,  J.  Defendant  in  error,  Jeanette  E.  Curtis,  made  application 
Cor  compensation  for  an  injury  sustained  by  a  fall  on  an  icy  sidewalk 
in  Chicago  while  soliciting  laundry  business  for  plaintiff  in  error.  On  a 
hearing  under  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St.  1917, 
c.  48,  §§  126-152i)  the  arbitrator  found  for  the  plaintiff  in  error.  On 
review  before  the  Industrial  Commission  some  additional  testimony  was 
heard,  and  the  commission  found  that  the  applicant's  injury  arose  out  of 
and  in  the  course  of  the  employment,  and  that  she  was  entitled  to  con>- 
pensation,  specifying  the  amount  due  her,  which  award  the  circuit  court 
confirmed  on  review,  and  the  case  is  now  here  by  writ  of  error. 

Plaintiff  in  error's  laundry  was  operated  by  and  used  power-driven 
machinery.    It  does  not  appear  that  the  company  had  filed  with  the  In- 
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dustrial  Commission  any  notice  of  its  application  to  come  within  the  act. 
Jeanette  E.  Curtis,  at  the  time  of  her  injury  and  prior  thereto,  was  cm- 
ployed  by  plaintiff  in  error  in  soliciting  laundry  orders  from  families  at 
a  salary  of  $12  a  week.  She  mailed  in  the  orders  as  she  received  them, 
and  called  in  person  at  the  laundry  office  each  Tuesday  night  for  her 
salary.  On  the  day  of  her  injury,  December  27.  1916,  she  was  walking 
along  Huron  street,  between  Central  and  Pine  avenues,  to  solicit  orders 
in  an  apartment  building,  when  she  fell  to  the  icy  pavement  and  broke 
her  hip  bone,  from  which  injury  she  was  confined  to  her  bed  six  weeks, 
and  for  two  weeks  longer  was  obliged  to  be  lifted  from  the  bed  to  a 
chair. 

Counsel  for  defendant  in  error  have  raised  a  question  of  procedure, 
whidi  should  be  first  determined.  The  decision  on  review  by  the  Indus- 
trial Commission  was  dated  June  20,  1918.  The  attorney  here  of  record 
filed  an  affidavit  in  the  circuit  court  May  13,  1919,  stating  that  the  files 
in  said  cause  was  turned  over  to  him  by  the  former  attorney  for  plain- 
tiff in  error,  and  affiant  had  made  diligent  search  in  said  files  for  the  writ 
of  certiorari  and  the  writ  of  scire  facias  issued  by  the  clerk  at  the  time 
the  pfTaecipe  was  filed  on  July  9,  1918,  but  the  same  could  not  be  located; 
that  they  had  not  been  delivered  to  the  sheriff,  and  had  been  lost  The 
same  day  an  order  was  entered  in  the  circuit  court,  directing  the  clerk 
to  issue  an  alias  writ  of  certiorari  and  scire  facias,  and  to  place  the  cause 
at  the  foot  of  the  workmen's  compensation  calendar.  The  alias  writ  of 
scire  facias  to  summon  the  defendant  in  error  was  issued  May  20.  1919. 
On  June  13,  1919,  a  special  appearance  was  entered  by  defendant  in  error 
for  the  sole  purpose,  of  contesting  the  jurisdiction  of  the  circuit  court  as 
to  her,  and  moving,  by  the  same  motion,  to  quash  tiie  alias  writ  of  scire 
facias  and  the  alleged  service. 

It  is  argued  by  counsel  for  defendant  in  error  that,  as  this  is  purely 
a  statutory  proceeding,  no  process  can  issue,  except  as  provided  for  in 
the  act;  that  there  is  no  provision  for  an  alias  writ  of  scire  facias  or 
alias  writ  of  certiorari  in  the  act ;  that  it  was  the  intention  of  the  Work- 
men's Compensation  Act  that  all  the  process  should  be  served  before  the 
return  day;  and  that,  as  these  alias  writs  were  void,  the  plaintiff  in 
error  is  without  remedy  in  the  procedure  pursued.  Paragraph  (f)  of 
section  19  of  the  Workmen's  Compensation  Act  (section  144)  provides, 
in  part,  as  follows: 

"The  circuit  court  of  the  county  where  any  of  the  parties  defendant 
may  be  found  shall  by  writ  of  certiorari  to  the  Industrial  Board  have 
power  to  review  all  questions  of  law  presented  by  such  record.  Such 
writ  shall  be  issued  by  the  clerk  of  such  court  upon  praecipe.  Service 
upon  any  member  of  the  Industrial  Board  or  the  secretary  thereof  shall 
be  service  on  the  board,  and  service  upon  other  parties  in  interest  shall 
be  by  scire  facias,  or  service  may  be  made  upon  said  board  and  o\ther 
parties  in  interest  by  mailing  notice  of  the  commencement  of  the  proceed- 
ings and  the  return  day  of  the  writ  to  the  office  of  said  board  and  the 
last  known  place  of  residence  of  the  other  parties  in  interest  at  least  ten 
days  before  the  return  day  of  said  writ;  or  any  party  in  interest  may 
commence  a  suit  in  chancery.  ♦  *  ♦  Such  suit  by  writ  of  certiorari 
or  in  chancery  shall  be  commenced  witiiin  twenty  days  of  the  receipt  of 
notice  of  the  decision  of  the  board."     Hurd's  Stat.  1917,  p.  1461. 

That  section  also  provides  for  the  giving  of  a  bond  by  the  party 
bringing  the  suit.  A  praecipe  and  bond  were  filed  in  the  time  required  by 
the  statute.  It  will  be  noted  from  the  quoted  provision  of  the  statute  that 
the  writ  is  to  be  issued  upon  the  filing  of  a  praecipe,  and  that  the  suit 
must  be  commenced  within  20  days  of  the  receipt  of  the  notice  of  the 
board's  decision.  It  is  true  that  there  is  no  provision  for  the  issuance  of 
alias  writs.  All  proceedings  under  the  Workmen's  Compensation  Act  are 
statutory.    People  v.  McGoorty,  270  111.  610,  110  N.  E.  ?91.    The  question 
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as  to  the  construction  of  the  statute  on  this  point  has  not  been  directly 
decided  by  this  court.  In  Fruit  v.  Industrial  Board,  284  111.  154,  1 19  N. 
E.  931,  liie  question  was  indirectly  under  consideration,  and  the  fair 
inference  from  the  decision  is  that  an  alias  writ  would  be  authorized 
under  the  statute,  for  it  was  there  held  that  where  the  original  praecipe 
was  filed  within  the  statutory  period,  if  service  was  not  had  according 
to  statute  this  "necessitated  the  issuance  of  the  alias  writ." 

[1]  It  is  argued  by  counsel  for  defendant  in  error  that,  as  an  alias 
writ  is  not  mentioned  in  the  Workmen's  Compensation  Act,  under  the 
reasoning  of  this  court  in  construing  the  Attachment  Act  an  alias  writ 
here  could  not  be  held  authorized.  See  Pack,  Woods  &  Co.  v.  Savings 
Bank,  172  111.  192.  50  N.  E.  326.  and  Keeley  Brewing  Co.  v.  Carr,  198 
111.  492,  64  N.  E.  1030.  In  Schroeder  v.  Merchants'  &  Mechanics'  Ins. 
Co.,  104  111.  71,  this  court  said  (page  74)  : 

"What  is  the  commencement  of  a  suit?  It  is  not  claimed  that  it  is 
the  service  of  process  on  the  defendant  It  is  believed  that  no  case  can 
be  found  that  holds  the  suit  is  not  commenced  tmtil  service,  or  appear- 
ance of  the  defendant.  We  may  therefore  conclude  that  jurisdiction  of 
the  person  of  the  defendant  is  not  essential  to  the  commencement  of  a 
suit  But  it  is  apparent  that  a  suit  is  not  commenced  until  the  court 
has  in  some  manner  acquired  jurisdiction  of  something  in  relation  to  the 
controversy.  It  must  therefore  be  over  the  person  of  the  plaintiff,  or  the 
subject  matter,  or  both.  The  court  acquires  jurisdiction  of  the  plaintiff 
when  he  applies  for  its  power  and  assistance  to  compel  the  defendant  to 
render  him  his  rights  under  the  law;  but  this  aid  must  be  sought  ac- 
cording to  prescribed  forms,  and  under  our  practice  that  form  requires 
that  he  file  with  the  clerk  of  the  court  a  praecipe  for  the  process  he  de- 
sires. ♦  ♦  ♦  The  court  clearly  has  jurisdiction  of  the  plaintiff  when 
he  thus  invokes  its  aid.  When  he  thus  submits  his  person  to  the  court 
he,  by  asking  its  aid,  gives  the  court  jurisdiction  over  the  subject  matter 
in  controversy." 

Attachment  proceedings,  such  as  are  referred  to  in  the  above  cases 
cited  by  counsel  for  defendant  in  error,  are  instituted  upon  the  filing 
of  an  affidavit  and  bond,  instead  of  a  praecipe,  and  it  is  the  facts  set 
forth  in  the  affidavit  at  the  time  of  the  filing  that  are  grounds  for  the  is- 
suance of  the  attachment.  A  writ  of  attachment  performs  a  double  of- 
fice. It  is  a  summons  and  an  execution,  upon  which  the  property  of  the 
defendant  is  seized  before  judgment  Keeley  Brewing  Co.  v.  Carr, 
9upra.  The  distinction  in  the  grounds  for  jurisdiction,  as  illustrated  in 
these  decisions  and  that  of  the  Schroeder  Case,  supra,  is  apparent  as  to 
the  subject-matter  and  the  plaintiff.  That  there  must  be  jurisdiction  is 
necessary,  but  the  tendency  in  the  workmen's  compensation  cases  in  fol- 
lowing out  the  spirit  of  the  act  has  been  to  permit  the  hearing  and  adju- 
dication of  claim-s  with  as  little  delay  and  formality  as  is  consistent  with 
orderly  procedure.  The  filing  of  the  praecipe  should  be  held  to  be  the 
beginning  of  this  suit  thus  giving  the  circuit  court  jurisdiction  to  review 
the  proceedings  of  the  Industrial  Commission.  Smith-Lohr  Coal  Co,  v. 
Industrial  Board,  279  111.  88,  116  N.  E.  656. 

[2,  3]  The  intention  of  the  Legislature  in  construing  this  statute 
is  to  be  gathered  from  the  necessity  or  reason  of  the  enactment  and  the 
meaning  of  the  words,  enlarged  or  restricted  according  to  such  intention 
as  ascertained  from  a  consideration  of  the  whole  act.  Louisville  & 
Nashville  Railroad  Co.  v.  Industrial  Board,  282  111.  136.  118  N.  E.  483. 
To  hold  that  the  circuit  court  had  no  authority  to  enter  an  order  direct- 
ing alias  writs  of  certiorari  and  scire  facias  when  there  was  a  praecipe  on 
file,  and  in  view  of  the  proof  of  loss  of  the  previous  papers  would,  in  our 
judgment  be  contrary  to  the  intention  of  the  Legislature 
and  the  purposes  and  wording  of  the  act.    The  conclusion  follows  that  the 
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circuit  court  did  not  err  in  holding  that  it  had  jurisdiction  under  the  alias 
writ. 

[4]  Counsel  for  plaintiff  in  error  do  not  deny  that  in  the  business 
of  the  Oriental  Laundry  Company  power-driven  machinery  was  used, 
but  contended  that,  as  it  had  not  filed  with  the  Industrial  Commission 
any  notice  of  its  election  to  provide  and  pay  compensation  under  the 
act,  and  as  the  applicant's  injury  had  no  connection  with  the  operation 
of  the  machinery,  her  occupation  could  not  be  regarded  as  extrahazard- 
ous under  section  3  of  the  act  (section  128).  The  injury  occurred  in 
1916,  and  the  application  for  compensation  was  filed  in  January,  1917, 
before  the  Workmen's  Compensation  Act  was  amended  to  make  em- 
ployers engaged  in  extrahazardous  occupations  come  automatically  under 
the  act  without  the  filing  of  a  notice  to  that  effect.  Under  such  circum- 
stances the  reasoning  in  Marshall  v.  City  of  Pekin,  276  111.  187.  190,  114 
N,  E.  497,  499,  is  applicable  here,  where  it  is  said: 

"An  employer  who  is  engaged  in  an  extrahazardous  occupation,  and 
who  has  made  no  election  to  come  under  the  Workmen's  Compensation 
Act,  cannot  be  compelled  to  pay  compensation  under  said  act  to  any  em- 
ployee injured  in  an  occupation  not  deemed  extrahazardous  under  said 
act  simply  because  such  employer  is  also  engaged  in  an  extrahazardous 
employment  and  in  which  said  employee  is  not  engaged." 

This  court  also  said  in  Brennan  v.  Industrial  Com.,  289  111.  49,  on 
page  51,  124  N.  K  297: 

"Because  some  other  employees  may  have  been  engaged  in  some 
other  part  of  the  work  that  was  extrahazardous  would  not  change  the 
character  of  the  defendant  in  error's  employment  or  bring  him  within 
the  provisions  of  the  Workmen's  Compensation  Act." 

See,  also,  to  the  same  effect,  Compton  v.  Industrial  Com.,  288  III. 
41,  122  N.  E.  872,  and  Mattoon  Water  Co.  v.  Industrial  Com.,  291  111. 
487,  126  N.  E.  168. 

Under  the  reasoning  in  those  cases  and  the  authorities  there  cited, 
the  employer  not  having  elected  to  pay  compensation  to  all  his  employees, 
and  as  the  law  existing  at  the  time  of  the  accident  and  application  here 
in  question  did  not  bring  the  employer  automatically  within  the  Compen- 
sation Act  as  to  such  employees,  the  Industrial  Board  is  without  ju- 
risdiction to  award  compensation  to  an  employee,  such  as  the  applicant, 
whose  duties  were  entirely  separate  and  apart  from  any  work  about  the 
laundry  or  the  power-driven  machinery  operated  therein.  The  evidence 
shows  clearly  that  the  only  time  the  ai^licant  ever  came  to  the  laundry 
was  when  she  went  each  Tuesday  to  the  office  to  receive  her  pay  for  the 
orders  she  had  secured.  There  is  nothing  in  the  record  to  indicate  that 
on  such  visits  she  had  anything  to  do  with  the  power-driven  machinery 
or  was  expected  to  go  near  it. 

We  are  not  intending  to  intimate  by  anything  said  here  that  under 
the  present  law,  which  brings  employers  engaged  in  extrahazardous  oc-. 
cupations  automatically  under  the  act,  employees  engaged  in  an  oc- 
cupation entirely  independent  and  separate  from  the  extrahazardous  env- 
ployment  would  come  within  the  act.  That  question  is  not  involved  here 
and  we  do  not  in  any  way  consider  or  pass  upon  it,  that  being  unneces- 
sary, as  at  the  time  of  this  accident  the  act  had  not  been  amended,  so  as 
to  bring  employers  engaged  in  extrahazardous  occupations  automatically 
under  it. 

This  conclusion  renders  it  unnecessary  for  us  to  discuss  or  decide 
whether  the  injury  did  or  did  not  arise  out  of  and  in  the  course  of  the 
emplo3mient  as  argiied  by  counsel  in  their  briefs. 

As  the  Industrial  Commission  was  without  jurisdiction  to  award 
compensation  to  the  applicant,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  finding  of  the  commission  set  aside. 

Judgment  reversed. 
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SLAGO  COAL  CO.   v.  INDUSTRIAL  COMMISSION  ct  al. 
(No.  13261.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter.  751. 

1.  MASTER  AND  SERVANT  — COMPENSATION  FOR  TEMPOR- 

ARY PARTIAL  INCAPACITY  FOR  WORK  AND  FOR   PER- 

MANENT  PARTIAL  LOSS  OF  MEMBER  PROPER. 

An  employee  may  recover  under  Workmen's  Compensation  Act,  § 
8,  par.  (d),  for  temporary  partial  incapacity  for  work,  and  at  the  same 
time  recover,  under  paragraph  (e),  cl.  17,  for  permanent  partial  loss  of 
use  of  a  member,  where  the  partial  incapacity  arises  out  of  injuries  other 
than  those  received  by  the  member  for  which  the  award  for  permanent 
partial  loss  of  use  is  allowed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

2.  MASTER  AND  SERVANT  —  AWARD  HELD  IMPROPER  AS 

GIVING  DOUBLE  COMPENSATION. 

Where  there  was  no  evidence  that  an  employee's  temporary  partial 
loss  of  capacity  for  work  was  due  to  any  other  injury  than  the  one  for 
which  compensation  was  allowed  for.  permanent  partial  loss  of  the  tise  of 
the  right  arm,  an  award  for  the  temporary  partial  loss  of  capacity  for 
work,  as  well  as  for  permanent  partial  loss  of  the  use  of  the  arm, 
amounted  to  double  compensation,  which  the  Workmen's  Compensation 
Act  does  not  authorize. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

Error  to  Circuit  Court,  Williamson  County;  D.  T.  Hartwell,  Judge. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  by  Frank  Kelley,  the  employee,  opposed  by  the  Slago  Coal  Company, 
the  employer.  Compensation  was  awarded  by  the  Industrial  Commis- 
sion, the  award  affirmed  by  the  circuit  court,  and  the  employer  brings 
error.     Judgment  modified  and  affirmed. 

Denison  &  Spiller,  of  Marion  (R.  H.  Davis,  of  St.  Louis,  Mo.,  of 
counsel),  for  plaintiff  in  error. 

Stone,  J.  Defendant  in  error  was  injured  while  engaged  in  the 
occupation  of  mule  driver  in  plaintiff  in  error's  mine.  The  defendant 
in  error,  according  to  his  testimony,  was  knocked  unconscious  and 
his  right  eye,  shoulder,  and  chest  were  hurt.  There  was  a  gash 
or  cut  over  the  left  eye.  His  eyesight  was  not  injured.  The  cut 
over  the  eye  left  a  bluish  scar  three-quarters  of  an  inch  long. 
The  findings  and  the  award  of  the  arbitrator  were  affirmed  by 
the  Indutrial  Commission  and  were  as  follows:  The  sum  of  $12  a 
week  for  a  period  of  3*A  weeks  for  temporary  total  incapacity;  the  sum 
of  $7.50  a  week  for  a  period  of  8*/,  weeks,  under  paragraph  (d)  of  sec- 
tion 8  of  the  Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §  133),  for 
partial  incapacity;  the  sum  of  $12  per  week  for  4  weeks  for  disfigure- 
ment to  the  face;  and  the  sum  of  $12  per  week  for  a  period  of  50  weeks 
for  a  25  per  cent.loss  of  the  use  of  the  right  arm.  The  circuit  court  of 
Williamson  county  affirmed  the  award  of  the  Industrial  Commission  on 
review,  and  the  cause  comes  here  on  writ  of  error. 

The  only  contention  made  by  plaintiff  in  error  is  that  the  award  is 
excessive;  it  being  contended  that  the  commission  was  not  authorized, 
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^dcr  paragraph  (d)  of  section  8  of  the  Compensation  Act.  to  make  an 
award  for  partial  incapacity  when  a  further  award  was  given  under  para- 
graph (e)  of  said  section  for  a  specific  loss  of  25  per  cent,  of  the  use 
of  the  right  arro,  and  that  therefore  the  award  of  $^.50  per  week  for  a 
period  of  8^/,  weeks  was  unauthorized. 

Paragraph  (d)  of  section  8  of  the  act  authorizes  an  award  where  the 

employee,  by  reason  of  injuries  sustained,  becomes  partially  incapacitated, 

jn  all  cases  except  those  covered  by  the  specific  schedule  as  set  forth 

in  paragraph  (e)  of  said  section.     Cause  17  of  paragraph   (e)   of  said 

section  authorizes  an  award  for  a  permanent  partial  loss  of  use  of  a 

^n ember  of  the  body  or  the  loss  of  sight  of  an  eye,  and  plaintiff  in  error 

contends  that  an  award  of  $7.50  per  week  for  8*/,  weeks  for  partial  in- 

capadry  amounts  to  double  payment   for  said  period;   it  being  argued 

^at    the  partial  incapacity  in  this  case,  according  to  the  evidence  of  the 

defenciant  in  error,  arose  solely  out  of  the  injury  to  his  shoulder,  and 

that    tHe  permanent  partial  loss  of  use  of  the  right  arm  arose  out  of  the 

same    injury. 

[  1 ,     2]  While  an   employee   may   recover   for   temporary   partial   in- 
capacity for  work,  and  at  the  same  time  recover  for  permanent  partial 
}oss    o£    use  of  a  member,  where  the  partial  incapacity  arises  out  of  in- 
Jurics    other  than  those  received  by  the  member  for  which  the  award  for 
PerrnaLncnt  partial  loss  of  use  is  allowed,  yet  we  are  of  the  opinion  that 
''^    ta^is     case  the  award  was  not  authorized,  for  the  reason  that  there  is 
no   eviclence  in  the  record  which  tends  to  show  that  the  temporary  partial 
^^ss    of    capacity  for  work  was  due  to  any  other  injury  than  the  one  for 
wnioH     compensation  was  allowed  for  permanent  partial  loss  of  use  of 
*^^    rigrHt  arm.    The  record  shows  that  the  defendant  in  error  received  a 
^*  over  the  eye,  bruises  on  the  chest,  and  an  injury  to  the  right  shoulder. 
He     Was   allowed   for  temporary  total  disability.     He  was  also  allowed 
for   disAgurement  caused  by  the  cut  over  his  eye.    There  was  no  injury 
**^^^c    arm  according  to  the  testimony  of  the  defendant  in  error,  and  it 
toIIoMirs^   that  the  permanent  partial   loss  of  use   of   that   member  must 
nave  arisen  by  reason  of  the  injury  to  the  right  shoulder,  so  that  the  tem- 
Porar>r     partial  incapacity  for  work  for  which  the  commission  awarded 
Q,^  ^**"^    °^  ^^-^  *  ^^^^  ^^^  *  period  of  8^/,  weeks  must  have  arisen  out 
.  fj    ^    same  injury  which  caused  the  permanent  partial  loss  of  tise  of  the 
•'^    *    ai-rn.    There  is  nothing  in  the  record  from  which  any  other  conclu- 
sat"    *^^*^    be  drawn.    This  award,  therefore,  amounted  to  double  compcn- 

**^]p^or  a  period  of  8*/,  weeks,  which  the  law  does  not  authorize. 
^1^      A  lie     judgment  of  the  circuit  court  will  therefore  be  modified,  and 
jjj^  ^'^^ar-^i  corrected,  by  striking  out  the  allowance  of  $7.50  per  week  for 
^^rio^  of  8*/t  weeks,  and,  as  modified,  the  judgment  will  be  affirmed. 
-'^^firtnent  modified  and  affirmed. 


H>vi^:^ 


H  WASHED  COAL  CO.  v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  13260.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  752. 

^'      T^^t^ER  AND  SERVANT  — COMPENSATION  AWARD  HELD 

-;^,^^T  JUSTIFIED  BY  EVIDENCE. 
^Q    a.      ^^  Industrial  Commission  is  not  justified  in  fiinding  for  one  party 
g^fjd.i^'^^pcnsation   proceeding   because   there   is   some   evidence   which, 
^^  undisputed,   would  justify  the  finding,  nor   should  it   base   its 
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finding  on  testimony  which  all  the  facts  and  circumstances  show  to  be 
untrue. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  40S[1].) 

2.MASTER  AND  SERVANT— COMPENSATION   AWARD   BASED 

ON  CONJECTURE  CANNOT  STAND. 

If  in  the  opinion  of  the  Industrial  Commission  there  was  sufficient 
evidence  to  justify  an  award  under  the  Workmen's  Compensation  Act 
the  Supreme  Court  is  not  authorized  to  set  aside  the  award  because  it 
would  have  reached  a  different  conclusion  from  the  evidence,  but  a  find- 
ing based  on  mere  conjecture  cannot  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

3  MASTER  AND  SERVANT— COMPENSATION  AWARD  WITH- 
OUT REQUIRING  SUBMISSION  TO  EXAMINATION  BY 
PHYSICIANS  HELD  ERRONEOUS. 

In  view  of  the  circumstances,  Industrial  Commission  held  to  have 
erred  in  proceeding  to  award  compensation  without  requiring  the  in- 
jured employee  to  submit  to  examination  by  physicians,  selected  by  the 
employer  in  accordance  with  the  provisions  of  Workmen's  (Dompensation 
Act,  §  12,  or  physician  selected  by  the  commission  in  accordance  with 
section  19. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  399.) 

Error  to  Circuit  Court,  Williamson  Coimty;  D.  T.  Hartwell,  Judge. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Wiley  Yates,  the  employee,  opposed  by  the  Hafer  Washed  0»I 
Company,  the  employer.  Compensation  was  awarded  by  the  Industrial 
Commission,  the  award  affirmed  by  the  circuit  court,  and  the  employer 
brings  error.     Reversed  and   remanded,  with   directions. 

Denison  &  Spiller,  of  Marion  (R.  H.  Davis,  of  St  Louis,  Mo.,  of 
counsel),  for  plaintiff  in  error. 

A.  W.  Kerr,  of  Springfield  and  George  R.  Stone,  of  Marion,  for 
defendant  in  error. 

Thompson,  J.  This  writ  of  error  is  prosecuted  by  leave  of  court  to 
review  the  judgment  of  the  circuit  court  of  Williamson  county  con- 
firming an  award  of  the  Industrial  Commission  awarding  compensation 
to  Wiley  Yates,  defendant  in  error,  for  a  period  of  12  days*  temporary 
total  incapacity  and  for  a  period  of  50  weeks  for  the  loss  of  25  per  cent, 
of  the  vision  of  both  eyes,  the  injuries  being  sustained  while  defendant 
in  error  was  an  employee  of  the  Hafer  Washed  Coal  Company,  plaintiff 
in  error. 

Defendant  in  error  was  employed  to  repair  gasoline  engines  used  in 
the  mines  of  plaintiff  in  error.  About  4  o'clock  on  the  morning  of 
September  10,*  1918,  defendant  in  error  went  to  the  oil  house  of  plaintiff 
in  error  to  draw  some  gasoline.  He  hung  his  miner's  lamp  on  a  staple 
about  five  feet  from  the  barrel  of  gasoline,  and  when  he  had  drawn 
about  a  gallon  the  fumes  arising  from  the  gasoline  caught  fire.  Defend- 
ant in  error  ran  out  of  the  oil  house.  His  shirt  sleeves  were  burned, 
and  he  was  scorched  about  the  arms  and  face.  He  makes  some  extra- 
vagant statements  to  the  effect  that  his  hands,  arms,  and  face  were  so 
badly  burned  that  all  the  skin  came  off,  and  that  his  eyes  were  so  severely 
burned  that  now  he  has  only  50  per  cent,  of  his  normal  vision.  The  un- 
disputed facts  appearing  in  the  record  from  his  testimony  and  that  of 
other  witnesses  are  that  he  waited  around  the  mine  until  after  7  o'dock; 
that  he  helped  put  out  the  fire,  and  then  washed  up  and  changed  clothes; 
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that  he  did  not  go  to  the  doctor  until  some  time  later  that  morning; 
that  the  doctor  treated  his  hands  and  arms  that  morning  and  again  4  or 
5  days  later;  that  there  are  now  no  scars  from  the  burns  anywhere  on 
his  body;  that  he  has  never  consulted  any  physician  regarding  his  eyes; 
that  he  has  had  no  examination  by  an  eye  specialist;  that  he  returned  to 
work  September  26,  and  has  been  paid  his  regular  wages,  and  has  lost  no 
more  time  as  a  result  of  the  injury.  The  employees  who  were  about  the 
mine  on  the  morning  of  the  accident  testified  that  he  made  no  complaint 
of  injury  to  his  eyes,  and  that  they  saw  nothing  wrong  with  his  face  or 
eyes.  Dr.  B.  F.  Crain,  the  physician  selected  by  defendant  in  error  to 
treat  his  injuries,  testified  that  defendant  in  error  made  no  complaint 
to  him  regarding  injuries  to  his  face  and  eyes,  and  that  he  made  no  ex- 
amination whatever  of  his  eyes.  He  further  testified  that  the  injuries 
to  his  hands  and  arms  were  slight  scorches  of  the  skin,  with  the  possible 
exception  of  a  few  spots  where  the  burns  went  through  the  skin. 

[1]  Over  the  objection  of  plaintiff  in  error  defendant  in  error  was 
permitted  to  express  the  opinion  that  he  had  suffered  a  50  per  cent,  loss 
of  the  vision  of  both  eyes.  This  court  is  not  permitted  to  review  the 
evidence  for  the  purpose  of  determining  where  the  preponderance  lies, 
but  we  are  authorized  to  consider  the  evidei.ee  to  determine  whether 
there  is  any  evidence  in  the  record  to  sustain  the  finding  of  the  commis- 
sion. It  is  the  duty  of  the  commission  to  hear  and  weigh  the  evidence 
and  to  make  its  finding  for  that  party  in  whose  favor  the  evidence  pre- 
ponderates. It  is  not  justified  in  finding  for  one  party  because  there  is 
some  evidence  in  the  record  which,  standing  undisputed,  would  justify 
that  finding,  nor  should  it  base  its  finding  on  testimony  which  all  the 
facts  and  circumstances  in  the  record  show  to  be  untrue.  Exaggerated 
statements  and  groundless  assertions  that  have  no  foundation  in  fact  are 
not  the  character  of  evidence  which  the  law  recognizes  as  worthy  to 
support  any  legal  finding.  It  was  error  to  permit  defendant  in  error  to 
express  an  opinion  regarding  the  per  cent  of  his  loss  of  vision. 

[2]  Defendant  further  testified  that  he  could  not  see  as  well  after 
the  accident  as  he  could  before;  that  he  could  not  read  by  electric  light 
for  any  length  of  time  because  the  print  became  blurred;  that  if  he 
looked  at  an  object  steadily  for  a  time  it  disappeared;  that  the  wind 
made  his  eyes  water;  and  that  the  light  and  heat  hurt  his  eyes.  This 
evidence  was  competent  to  be  considered  by  the  commission  in  determin- 
ing that  defendant  in  error  had  suffered  an  injury  to  his  eyes,  and,  if  in 
the  opinion  of  the  commission  there  was  sufficient  evidence  to  Justify 
an  award,  this  court  is  not  authorized  to  set  aside  that  award  because  it 
would  have  reached  a  different  conclusion  from  the  evidence.  On  the 
other  hand,  the  finding  of  the  commission  cannot  be  based  on  mere  con- 
jecture, but  must  have  some  substantial  foundation  in  the  evidence. 

[3]  It  is  further  urged  that  the  commission  erred  in  not  requiring 
the  defendant  in  error  to  submit  to  an  examination  by  an  eye  specialist 
Section  12  of  the  Workmen's'  Compensation  Act  provides  that  an  em- 
ployee entitled  to  receive  disability  payments  shaU  submit  himself  for 
examination  to  a  duly  qualified  medical  practitioner  selected  by  the  tWf 
ployer,  at  a  time  and  place  reasonably  convenient  for  the  employee,  as 
soon  as  practicable  after  the  injury  and  at  intervals  after  the  first  ex- 
amination, **for  the  purpose  of  determinmg  the  nature,  extent  and  pro- 
bable duration  of  the  injury  received  by  the  employee,  and  for  the  pur- 
pose of  ascertaining  the  amowit  of  compensation  which  may  be  due  the 
employee  from  time  to  time  for  disability  according  to  the  provisions  of 
this  act."  Kurd's  Stat.  1917,  p.  1457.  We  think,  on  principle,  the  pur- 
pose of  the  examination  is  a  legitimate  and  proper  one.  In  the  first 
place,  the  employer  is  entitled  to  obtain  from  a  man  of  skill  an  opinion 
as  to  the  workman's  condition  for  the  purpose  of  determining  whether 
or  not  he  will  settle  the  claim  without  litigation,  and,  in  the  second  place, 
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if  a  settlement  cannot  be  reached  he  is  entitled  to  this  information  so  that 
he  may  present  it  to  the  arbitrator  or  Industrial  Commission  for  its  con- 
sideration in  determining  the  amount  of  compensation  to  which  the  em- 
ployee is  entitled.  When  the  case  was  called  for  hearing  before  the  In- 
dustrial Commission  plaintiff  in  error  requested  that  this  examination 
be  made  at  its  expense  by  either  of  two  eye  specialists  suggested  by  it  or 
by  any  qualified  physician  to  be  selected  by  the  commission.  It  appears 
from  the  statement  of  attorneys  for  plaintiff  in  error  to  the  commission 
that  some  two  months  before  the  hearing  they  had  requested  defendant 
in  error  to  submit  to  an  examination  by  Dr.  J.  M.  Keller,  and  had  ad- 
vanced to  him  money  necessary  to  cover  expenses  that  would  be  occas- 
ioned by  his  trip  to  the  office  of  the  physician.  The  request  of  the  em- 
ployer for  a  physical  examination  of  the  employee  should  be  made  at  a 
reasonable  time,  and  ordinarily  before  the  case  is  called  for  a  hearing 
before  the  arbitrator  or  the  Industrial  Commission.  Under  the  circum- 
stances shown  in  this  record  we  think  it  was  error  for  the  commission 
to  proceed  without  requiring  defendant  in  error  to  submit  to  an  examina- 
tion by  physicians  selected  by  plaintiff  in  error  in  accordance  with  the 
provisions  of  section  12  of  the  act  or  a  physician  selected  by  the  com- 
mission in  accordance  with  section  19  of  the  act. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  of  Williamson  county,  with  directions  to  re- 
mand the  cause  to  the  Industrial  Commission  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


HENRY     PRATT     CO.    v.     INDUSTRIAL    COMMISSION     ct    al. 

(No.  13252.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  ReiK>rtcr  754. 

1.  MASTER  AND  SERVANT— FATHER  EARNING  STEADY  IN- 

COME  HELD   NOT   "PARTIALLY    DEPENDENT"   ON    SON, 

WITHIN  COMPENSATION  ACT. 

A  father  of  seven  children  held  not  partially  dependent,  under  Work- 
men's Compensation  Act,  on  a  son  who  had  contributed  some  of  his 
earnings  to  pay  for  home  and  a  fixed  amount  for  board,  where  the  father 
earned  $18  a  week,  of  which  amount  he  gave  his  wife  $10. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388^) 

2.  MASTER  AND   SERVANT— PARTIAL  DEPENDENCY,  WITH- 

IN  COMPENSATION  ACT  NOT  DEPENDENT  ON  ABSENCE 

OF  NECESSARIES  OF  LIFE. 

Partial  dependency  may  exist,  though  evidence  shows  claimant  could 
have  subsisted  without  contributions  of  deceased  employee,  and  it  is  not 
necessary  to  show  that  claimant  would  have  been  without  the  necessaries 
of  life,  or  without  other  means  of  su^ort,  as  the  test  is  whether  the 
contributions  were  relied  on  by  the  dependent  for  a  living,  and  existence 
of  dependency  is  largely  one  of  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
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3.  MASTER  AND  SERVANT— PARTIAL  DEPENDENCY.   WITH. 

IN  COMPENSATION  ACT,  HELD  QUESTION  OF  FACT. 

Whether  a  mother,  who  received  $10  a  Week  from  her  husband,,  was 
partially  dependent  on  deceased  son,  under  Workmen's  Compensation 
Act,  the  son  contributing  fixed  sum  for  board  and  aiding  in  paying  for 
home,  held  a  question  of  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6]>) 

4.  MASTER  AND  SERVANT— FINDING  OF  PARTIAL  DEPENO- 

ENCY  CONCLUSIVE. 

Finding  of  Industrial  Commission  that  mother  of  son,  killed  in  course 
of  his  employment,  was  partially  dependent  on  him  for  support,  will  not 
be  disturbed  on  writ  of  error  to  circuit  court,  confirming  award  of  com- 
mission. 

(For  other  cases,  see  Master  and  servant,  Dec.  Dig.  §  418[6].) 

5.  MASTER     AND     SERVANT  —  INDUSTRIAL     COMMISSION 

MUST  DETERMINE  PERSONS  ENTITLED  TO  COMPENSA- 
TION. 

Under  Workmen's  Compensation  Act,  where  there  is  no  voluntary 
payment  on  part  of  employer,  and  the  Industrial  Commission  must  de- 
termine the  compensation  for  death  of  employee,  it  is  the  further  duty 
of  the  commission  to  determine  the  person  or  persons  entitled  to  com- 
pensation. ' 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Error  to  Circuit  Court,  Cook  County.  O.  M.  Torrison,  Judge. 

Proceeding  by  Henry  Olson  and  another  under  the  Workmen's 
CompensationAct  to  recover  for  death  of  Hugo  Olson,  a  son,  opposed 
by  the  Henry  Pratt  Company,  employer  From  a  judgment  of  tJie  circuit 
court,  confirming  award  of  Industrial  Commission  to  applicants,  the  em- 
ployer brings  error.    Modified  and  affirmed. 

Frank  M.  Cox  and  Albert  N.  Powell,  both  of  Chicago,  for  plaintiff 
in  error. 

Edward  J.  Kelley,  of  Chicago,  for  defendants  in  error. 

Thompson,  J.  This  writ  of  error  is  prosecuted  by  leave.,  of  court  ,to 
review  the  judgment  of  the  circuit  court  of  Cook  county  confirming 
an  award  of  the  Industrial  Commission  awarding  compensation  to  Henry 
Olson  and  Ellen  Olson,  parents  of  Hugo  Olson,  an  employee  of  plaintiff 
in  error,  who  died  from  an  accidental  injury  arising  out  of  and  in  the 
course  of  his  employment.  Compensation  was  fixed  at  $1,650,  payable  in 
installments,  in  accordance  with  the  provisions  of  paragraph  (c)  of  sec- 
tion 7  of  the  Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §  132).  The 
only  question  presented  is  whether  the  applicants,  or  either  of  them,  were 
dependent  upon  the  earnings  of  deceased  within  the  meaning  of  the  Com- 
pensation Act  as  amended  and  in  force  May  31,  1917. 

[1]  From  the  testimony  of  the  applicants,  the  only  witnesses  before 
the  arbitrator,  it  appears  that  the  family  of  Henry  Olson  consisted  of 
himself,  his  wife  and  seven  children.  He  was  54  years  old,  his  wife  was 
59  years  old,  and  deceased  was  29  years  old,  at  the  time  of  his  death.  The 
two  oldest  daughters  were  married,  and,  while  they  lived  much  of  the 
time  with  their  parents,  they  were  supported  by  their  husbands.  The 
other  four  children— Emma,  25;  Teckla,  24;  Lydia,  22;  and  Walter,  19— 
were  single  and  lived  with  their  parents.  The  home  cost  $2,500  and  was 
paid  for  in  installments  of  $20  a  month.    The  last  installment  was  paid 


Digitized  by 


Google 


298  6  WORKMEN'S   COMPENSATION   L.  J.     (111.)         [Sept., 

a  year  or  more  before  the  death  of  Hugo.  He  contributed  toward  the 
payments  on  the  home,  furnished  materials  for  painting,  papering,  and 
repairing  the  home,  and  did  the  work  at  odd  times.  He  paid  part  of  the 
taxes  and  the  coal  bills,  and  paid  to  his  mother  $7  a  week  for  board  and 
room.  He  furnished  her  spending  money  and  gave  here  funds  with  which 
to  buy  clothes.  It  does  not  appear  from  the  record  whether  any  of  the 
other  children  paid  board  or  otherwise  contributed  toward  the  support 
of  the  home.  The  father  was  steadily  employed  at  $18  a  week.  Of  this 
amount  he  gave  his  wife  $10,  which,  with  the  contributions  from  the 
children,  constituted  the  fund  from  which  Mrs.  Olson  paid  all  the  house- 
hold expenses. 

[2]  Partial  dependency  may  exist,  even  though  the  evidence  shows 
the  claimant  could  have  subsisted  without  the  contributions  of  the  de- 
ceased employee.  It  is  not  necessary  to  show  that  the  claimant  would  have 
been  without  the  necessities  of  life,  nor  is  it  necessary  to  show  that  the 
dependent  was  without  other  means  of  support.  Appeal  of  Hotel  Bond 
Co.,  89  Conn.  143,  93  Atl.  245;  Havey  v.  Erie  Railroad  Co.,  87  N.  J.  Law, 
444,  95  Atl.  124;  Kenney  v.  City  of  Boston,  222  Mass.  401,  111  N.  E.  47. 
The  test  is  whether  the  contributions  were  relied  on  by  the  dependent  for 
his  or  her  means  of  living,  judging  this  by  the  position  in  life  of  the  de- 
pendent, or  whether  the  dependent  is  to  a  substantial  degree  supported  by 
the  employee  at  the  time  of  the  employee's  death.  The  problem  presented 
by  this  test  is  largely  one  of  fact.  Miller  v.  Riverside  Storage  &  Cartage 
Co.  (Mich.)  155  N.  W.  462;  Rock  Island  Bridge  &  Iron  Works  v.  In- 
dustrial Com.,  287  111.  648,  122  N.  E.  830;  Keller  v.  Industrial  Com.,  291 
111.  314,  126  N.  E.  162.  In  addition  to  the  $8  retained  by  him  from  his 
weekly  wages  Henry  Olson  claimed  his  son  contributed  largely  to  his 
suport.  It  does  not  appear  what  use  he  made  of  this  money,  but,  regard- 
less of  the  use  he  made  of  it,  we  cannot  see  how  it  can  be  said  that  this 
father,  who  was  regularly  employed,  and  whose  legal  duty  it  was  to  sup- 
port his  family  was  dependent  upon  his  son  for  support. 

[3-5]  On  the  other  hand,  Ellen  Olson  had  no  income  and  was  neces- 
sarily dependent  on  some  one  for  support.  While  her  husband  was  under 
a  legal  duty  to  support  her,  the  question  whether  she  actually  received 
all  or  a  part  of  her  support  from  her  son,  and  looked  to  him  for  such 
support,  is  a  question  of  fact,  which  upon  this  record  is  concluded  by  the 
finding  of  the  commission  that  she  was  partially  dependent  upon  him. 
Where  there  is  no  voluntary  payment  on  the  part  of  the  employer,  and  the 
Industrial  Commission  must  determine  the  compensation,  it  is  the  further 
duty  of  the  commission  to  determine  the  person  or  persons  entitled  to  the 
compensation.  Keller  v.  Industrial  Com.,  supra;  Smith-Lohr  Cool  Mining 
Co.  v.  Industrial  Com.,  286  111.  34.  121  N.  E.  231.  This  the  commission  has 
failed  to  do,  but  the  record  Justifies  a  finding  that  Ellen  Olson  was  the 
only   person   entitled   to   compensation. 

The  judgment  is  modified  by  awarding  compensation  to  Ellen  Olson 
only  ,  and,  as  modified,  is  affirmed. 

Judgment  modified  and  affirmed. 
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SPARKS    MILLING   CO.    v.    INDUSTRIAL    COMMISSION    et    all. 

(No.  13253.) 

(Supreme  C<nirt  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter  737. 

I.  MASTER  AND  SERVANT— ACCIDENTAL  DEATH.  WITHIN 
COMPENSATION  ACT,  PRESUMED  UNDER  CIRCUM- 
STANCES. 

In  a  proceeding  under  Workmen's  Comipensation  Act  to  obtain  com- 
pensation for  death  of  an  employee,  whose  body  was  found  on  the  pave- 
ment under  a  window  of  the  mill  where  he  worked,  where  there  is  no 
evidence  of  suicide  or  murder,  the  presumption  against  the  commission 
of  crime  is  sufficient  to  support  a  finding  that  death  resulted  from  accident. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER  AND  SERVANT— INJURY  "ARISING  OUT  OF  EM- 

PLOYMENT," WITHIN  COMPENSATION  ACT,  DENIED. 

An  injury  arises  out  of  employment,  within  the  Workmen's  Compen- 
sation Act,  when  the  accident  results  from  a  risk  reasonably  incidental  to 
the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

4.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

MUST  SHOW  ACCIDENTAL  INJURY  ARISING  OUT  OF  EM- 
PLOYMENT. 

In  a  proceeding  tinder  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  the  death  of  a  servant,  the  burden  is  on  the  claimant 
to  show  that  death  was  caused  by*accidental  injury  arising  out  of  the  em- 
ployment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

5.  MASTER  AND  SERVANT  —  INJURY  ARISING  OUT  OF  EM- 

PLOYMENT,   WITHIN    COMPENSATION    ACT,    PROVABLE 

BY  CIRCUMSTANTIAL  EVIDENCE. 

One  claiming  compensation  for  death  of  a  servant  imder  the  Work- 
men's Compensation  Act  may  show  that  death  was  caused  by  accidental 
injtuy  arising  out  of  the  employment  by  circumstantial  as  well  as  direct 
evidence,  but  an  award  cannot  be  based  on  surmise  or  conjecture. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

6.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  IN- 

JURY  ARISING    OUT    OF    EMPLOYMENT,    WITHIN    COM- 
PENSATION ACT, 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  the  death  of  a  mill  employee,  whose  body  was  found  on 
ihe  pavement  under  a  window  of  the  mill  where  he  had  been  at  work, 
evidence  held  sufficient  to  sustain  a  finding  that  the  injuries  resulting  in 
death  arose    out  of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §405 [4].) 
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7.  MASTER    AND     SERVANT  —  DEATH     FROM     FALL  FROM 
WINDOW  HELD  ACCIDENT  "ARISING  OUT  OF  EMPLOY- 
MENT." WITHIN  COMPENSATION  ACT. 
.    Where  it  was  the  established  custom  of  mill  employees  to  go  to  the 
windows    for    fresh    air    when   the    heated    atmosphere    became    heavily 
saturated  with  dust,  an  employee,  who  was  killed  by  falling  to  the  pave- 
ment below  when  at  the  window  for  fresh  air  met  his  death  in  an  accident 
arising  out  of  his  employment,  within  the  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

Error  to  Circuit  Court,  Madison  County;  Louis  Bemreuter,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Cora  J.  May, 
executrix,  to  recover  compensation  for  the  death  of  William  F.  May, 
opposed  by  the  Spark  Milling  Company,  the  employer.  There  was  an 
award  of  compensation  by  the  Industrial  Commission,  which  was  con- 
firmed by  the  circuit  court,  and  the  employer  brings  error.    Affirmed. 

Samuel  A.  Harper,  of  Chicago,  for  plaintiff  in  error 
GilFon  Brown,  of  Alton,  for  defendant  in  error. 

Thompson,  J.  October  12,  1918,  William  F.  May  sufifered  injuries  at 
the  mill  of  plaintiff  in  error  which  resulted  in  his  death.  He  had  been 
employed  by  plaintiff  in  error  for  about  12  years.  At  the  time  of  the 
accident  he  was  employed  as  a  sweeper  and  deaner.  It  was  his  duty  to 
sweep  the  floors  and  clean  up  the  dirt  and  mill  dust,  to  brush  and  clean 
the  machinery,  and  generally  to  keep  the  entire  mill  and  its  equipment 
clean.  The  mill  consisted  of  four  floors  and  a  cupola.  On  the  morning 
of  the  accident  he  left  home  about  6:30,  which  was  his  usual  time,  and 
went  to  the  mill,  where  he  changed  clothes  and  went  to  work  at  7  o'clock. 
He  talked  with  Sam  C.  Willct,  second  miller,  about  7  o'clock,  and  again 
about  7:15.  Willet  saw  the  deceased  cleaning  around  the  machinery  on 
the  fourth  floor  about  7:30.  On  this  floor  there  is  considerable  ma- 
chinery, including  four  swinging  sifters.  These  sifters  work  back  and 
forth  with  sufficient  force  to  knock  a  man  over  if  he  gets  in  their  way. 
The  south  end  of  the  room  on  the  fourth  floor  is  22  feet  wide.  At  this 
end  there  are  three  windows.  Across  the  west  window  is  a  table  about 
3  feet  high.  The  window  sill  is  about  a  foot  high,  leaving  about  2  feet  of 
the  lower  half  of  the  window  below  the  table.  Immediately  outside  of 
this  window  is  the  platform  of  a  fire  esape.  which  is  about  on  the  level 
with  the  mill  floor.  The  middle  window  on  the  south  side  is  about  10 
feet  .east  of  the  window  just  described.  Near  the  west  window  is  a  wheat 
scourer.  The  west  sifter  is  about  12  feet  from  the  west  window  and  the 
sifters  extend  eastward;  the  east  sifter  being  opposite  the  east  window. 
One  of  the  sifters  extends  out  to  within  2  or  3  feet  of  the  edge  of  the 
middle  window.  There  is  no  table  and  no  fire  escape  at  the  middle 
window.  The  air  inside  the  mill  was  usually  filed  with  dust,  and  it  was 
customary  to  keep  all  the  windows  open  when  the  weather  permitted. 

The  proof  shows  that  the  weather  was  clear  and  warm  on  the  day 
of  the  accident,  and  while  there  is  no  proof  that  the  windows  were  open 
before  the  accident,  many  wintnesses  testify  that  they  found  then>  open 
immediately  after  the  accident.  We  think  the  evidence  clearly  warrants 
the  finding  that  the  windows  were  open  at  the  time  of  the  accident  When 
Willet  last  saw  and  talked  to  deceased,  at  7:30  o'clock,  the  latter  was 
working  between  the  second  and  third  sifters,  which  would  place  him 
practically  opposite  the  middle  window.  About  8  o'clock  May  was  found 
lying  on  the  pavement,  below  and  slightly  to  the  east  of  the  west  window. 
No  one  saw  him  fall,  but  Fred  Collins  stood  within  15  feet  of  the  place 
where  he  fell.    He  was  attracted  by  the  soiund  of  the  body  striking  the 
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pavement,  and  turned  and  saw  deceased  lying  on  his  back,  his  head  toward 
the  mill,  and  about  6  feet  from  the  wall.  He  was  tmconscious,  his  legs 
were  broken,  and  his  shoulders  and  face  bruised.  He  did  not  regain 
consciousness,  and  made  no  statement  The  Industrial  Commission  fotmd 
that  the  injury  resulting  in  his  death  arose  in  the  course  of  and  out  of  his 
employment  and  awarded  compensation.  On  certiorari  the  circuit  court  of 
Madison  county  confirmed  this  award.  By  leave  of  this  court  this  writ  of 
error  is  prosecuted  to  review  that  judgment 

[1,  2]  Only  one  thing  is  certain  and  clear  in  this  case:  That  William 
F.  May  was  found  in  a  dying  condition,  lying  on  the  pavement  below 
the  windows  of  the  fourth  floor  of  this  mill.  There  may  be  at  least  three 
theories,  any  one  of  which  will  account  for  his  death.  It  might  have  been 
suicide;  it  might  have  been  murder;  it  might  have  been  accident,  and  such 
accident  may  or  may  not  have  arisen  out  of  the  employment.  All  who 
saw  deceased  on  the  morning  of  the  accident — his  family  and  his  fellow 
workmen — ^testify  that  he  was  in  his  usual  good  spirits,  and  that  so  far 
as  was  known  he  had  no  enemies.  There  is  no  evidence  of  suicide  or 
murder,  and  therefore  the  presfumption  against  the  commission  of  a  crime 
is  sufficient  to  support  the  finding  of  the  commission  that  this  death 
resulted  from  accident.  Humphrey  v.  Industrial  Com.,  265  111.  372,  120 
N.  E.  816;  In  re  Von  Ette,  223  Mass.  56,  111  N.  E.  696,  L.  R  A.  1916D, 
641;  Steers  v.  Dumewald,  85  N.  J.  Law,  449,  89  Atl.  1007;  State  v.  District 
Court,  138  Minn.  138,  164  N.  W.  582;  Bekkedal  Lumber  Co.  v.  Industrial 
Com..  168  Wis.  230,  169  N.  W.  561.  Where  the  evidence  shows  deceased 
to  have  been  in  good  health,  and  there  is  a  complete  absence  of  evidence 
showing  suicide,  it  must  be  presumed  that  the  death  was  accidental. 
Wi'Ucinson  v.  iEtna  Insurance  Co.,  240  111.  205,  88  N.  E.  550,  25  L.  R.  A. 
(N.  S.)  1256,  130  Am.  St  Rep.  269.  Wiscaless  v.  Hammond,  Standish  & 
Co.,  201  Mich.  192,  166  N.  W.  993. 

[3-6]  We  think  it  cannot  be  seriously  contended  that  the  injury  caus- 
ing this  death  did  not  arise  in  the  course  of  the  employment  The  only 
serious  question  presented  is  whether  or  not  the  injury  arose  out  of  the 
employment,  and  this  qestion  is  not  without  its  difficulty.  An  injury  arises 
out  of  the  employment,  within  the  meaning  of  our  Workmen's  Compen- 
sation Act  (Hurd's  Rev.  St  1917,  c.  48,  §§  126-152i),  when  the  accident 
results  from  a  risk  reasonaably  incidental  to  the  employment.  Dietzen 
Co.  V.  Industrial  Board.  279  111.  113,  116  N.  E.  684  Ann.  Cas.  1918B,  764; 
Mueller  Construction  Co.  v.  Industrial  Board,  283  111.  148,  118  N.  E. 
1028,  L.  R.  A.  1918E.  891,  Ann.  Cas.  1918E,  808.  The  burden  was  on 
the  executrix  to  show  that  the  death  of  May  was  caused  by  accidental 
injury  arising  out  of  the  employment,  and  to  show  it  by  direct  and  posi- 
tive evidence,  or  by  evidence  from  which  such  inference  could  be  drawn. 
Savoy  Hotel  Co.  v.  Industrial  Board,  279  111.  329,  116  N.  E.  712;  Edel- 
weiss Gardens  v.  Industrial  Com.,  290  111.  459,  125  N.  E.  260.  The  proof 
of  these  facts  may  be  by  circumstantial  as  well  as  by  direct  evidence 
When  it  is  said  that  the  claimant  must  prove  her  case,  it  is  meant  that 
she  must  necessarily  prove  it  by  direct  evidence,  and  that  somebody 
actually  saw  what  took  place,  because  in  many  cases  that  is  impossible. 
While  the  commission  cannot  surmise,  conjecture,  or  guess  its  conclusion, 
yet  it  may  draw  an  inference  from  proven  facts,  so  long  as  it  is  a  legiti- 
mate inference.  Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  279 
111.  352,  116  N.  E.  651.  We  think  that  the  facts  proven  clearly  warranted 
the  commission  in  finding  that  the  windows  on  the  fourth  floor  of  the 
mill  were  open,  that  the  deceosed  was  employed  at  his  regular  duties  on 
this  floor,  and  that  he  was  either  knocked  from  the  middle  window  by 
one  of  the  sifters,  or  that  he  fell  from  tihe  fire  escape  whfle  there 
recovering  from  exhaustion  caused  by  the  heat  and  dust  inside  the  mill. 
Finding,  as  we  do,  that  there  was  evidence  in  the  record  justifying  these 
conclusions,  it  necessarily  follows  that  the  injuries  resulting  in  this  death 
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arose  out  of  the  employment  of  deceased.    Our  conclusion  in  this  regard 
find  support  in  the  following,  among  other  authorities: 

In  Ohio  Building  Vault  Co.  v.  Industrial  Board.  127  III.  95, 115  N.  E.  149, 
a  night  watchman  was  found  seriously  injured.  The  evidence  strongly 
tended  to  show  that  his  injuries  were  the  result  of  a  felonious  assault. 
There  were  no  eyewitnesses,  and  no  direct  proof  as  to  why  the  assault 
was  made.  We  held  that  the  facts  justified  the  conclusion  that  the  assault 
was  made  for  the  purpose  of  burglarizing  the  building,  and  that  therefore 
the  injury  arose  out  of  employment. 

In  Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  supra,  a  fireman 
suffering  from  a  pre-existing  disease  fell  from  his  engine  cab  and  sus- 
tained injuries  resulting  in  his  death.  We  held  that  the  facts  justified 
the  inference  that  the  fall,  and  not  the  disease,  was  the  proximate  cause 
of  the  fireman's  death. 

In  Mechanics'  Furniture  Ca  v.  Industrial  Board,  281  111.  530,  117 
N.  E.  986,  a  night  watchman  was  found  dead  upon  the  premises  with 
a  bullet  in  his  body.  There  were  no  eyewitnesses  to  the  killing,  and 
there  was  no  direct  evidence  showing  who  shot  the  watchman  or  tiie 
reason  for  shooting  him.  We  held  that  the  facts  and  circumstances  justi- 
fied the  commission  in  holding  that  the  shooting  was  done  by  a  marauder 
who  intended  to  burglarize  the  building,  and  that  therefore  tiic  injury 
arose  out  of  the  employment. 

In  Smith-Lohr  Coal  Mining  Co.  v.  Industrial  Com.,  286  111.  34,  121  N. 
El.  231,  a  motorman  w|s  foimd  dead  on  his  motorcar,  and  the  car  was 
running  without  control.  On  investigation  it  was  found  that  his  neck 
was  broken.  His  cap  was  fotmd  about  a  mile  away,  where  the  ceiling  of 
passageway  was  low.  There  were  no  eyewitnesses  to  an  accident  in  that 
tase,  and  there  was  no  direct  proof  showing  how  or  where  the  neck  of 
the  deceased  was  broken.  We  held  that  the  evidence  justified  the  inference 
by  the  Industrial  Commission  that  the  head  of  the  deceased  had  come  in 
contact  with  the  ceiling  of  the  passageway  and  that  his  neck  was  broken 
by  the  force  of  the  contact  The  decision  of  the  Industrial  Commission 
that  his  death  arose  dut  of  the  employment  was  sustained. 

In  Stephens  Engineering  Co.  v.  Industrial  Com,,  290  111.  88,  124  N. 
E.  869,  an  employee  was  found  on  the  ground  below  the  door  leading 
from  the  bin  floor  of  an  elevator.  There  was  a  pulley  fastened  near  the 
top  of  this  door  for  the  purpose  of  hauling  up  heavy  articles.  On  the 
outer  wall  of  the  building,  near  the  door  was  a  fire  escape.  There  were 
no  eyewitnesses  to  the  accident,  but  we  held  it  fair  to  presume  from  the 
evidence  that  the  deceased  attempted  to  swing  by  the  rope  carried  by  the 
pulley  onto  the  fire  escape,  and  that  for  some  reason  he  lost  his  balance 
and  fell  to  the  ground. 

In  Walsh  Teaming  Co.  v.  Industrial  Com.,  290  III.  536,  125  N.  E.  331, 
a  truck  driver  was  found  pinched  beneath  the  loading  platform  and  the 
freight  elevator.  There  were  no  eyewitnesses  as  to  what  the  deceased 
was  doing  at  the  time  of  or  immediately  prior  to  the  accident,  but  we 
held  that  the  evidence  justfied  the  holding  of  the  commission  that  the 
injury  arose  out  of  the  employment. 

[7]  In  re  Von  Ette,  supra,  a  compositor  of  a  newspaper  was  last  seen 
alive  about  11  p.  m.  At  3:45  o'clock  the  next  morning  his  dead  body  was 
found  upon  the  ground,  six  stories  below  the  floor  where  he  worked. 
The  evidence  showed  it  to  be  custom  of  the  employees  to  go  upon 
the  roof  of  an  adjoining  building  for  the  purpose  of  getting  fresh  air. 
In  deciding  whether  or  not  the  injury  causing  Von  Ette's  death  arose 
out  of  his  employment,  the  Supreme  Judicial  Court  of  Massachusetts 
said,  among  other  things: 

'If  this  claimant  were  required  to  prove  affirmatively  all  the  facts 
and  circumstances  attending  her  husband's  death  bjr  direct  evidence,  it  is 
plain  that  her  claim  would  fail;  but  she  is  not  limited  to  such  proof.    * 
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♦  ♦  The  accident  happened  upon  the  premises  of  the  employer,  and 
we  think,  in  view  of  the  practice  which  might  have  been  found  to  exist 
under  which  the  men  went  upon  the  roof  for  fresh  air,  that  the  act  of 
the  deceased  in  going  there  on  a  warm  night  was  not  necessarily  outside 
of  his  employment,  but  could  have  been  found  to  be  incidental  thereto." 

And  so  in  the  instant  case  it  was  proven  to  be  the  established  cus- 
tom of  the  men  to  go  to  the  windows  for  fresh  air  when  the  heated 
atmosphere  became  heavily  saturated  with  dust.  This  case  is  clearly 
distinguishable  from  those  cases  where  the  employee  was  disobeying  or- 
ders or  otherwise  misconducting  himself. 

There  is  nothing  in  this  record  that  justifies  any  other  conclusion 
than  the  one  reached  by  the  Industrial  Commission.  The  judgment  of 
the  circuit  court  is  affirmed. 

Judgment  affirmed. 


STEEL  SALES  CORPORATION   v.  INDUSTRIAL  COMMISSION 
ET  AL.     (No.  13251.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  698. 

1.  MASTER  AND  SERVANT  —  APPLICANT  FOR  COMPENSA- 

TION   MAY    PROVE   ACCIDENTAL   INJURY    BY    CIRCUM- 
STANTIAL EVIDENCE. 

An  applicant  for  compensation  has  the  burden  of  proof  that  the  in- 
jury was  accidental,  but  such  proof  may  be  made  by  direct  or  circum- 
stantial evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

2.  MASTER  AND  SERVANT— INJURIES  IN  WASHROOM  INCI- 

DENTAL   TO    EMPLOYMENT    WITHIN     COMPENSATION 

ACT. 

An  employee  while  at  work  for  his  employer  may  go  to  the  wash- 
room for  a  purpose  personal  and  necessary  to  himself,  and  such  acts 
will  be  considered  incidental  to  his  employment,  so  that  compensation 
may  be  awarded  for  accidental  injuries  received  while  there. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  *§  375[1].) 

3.  MASTER  AND  SERVANT— PARTY  TO  COMPENSATION  PRO- 

CEEDING CANNOT  OBJECT  TO  EVIDENCE  BROUGHT  OUT 

BY  OWN  CROSS-EXAMINATION. 

On  review  of  an  award  by  the  Industrial  Commission,  an  employer 
cannot  object  to  testimony  as  hearsay  which  he  brought  out  by  his  cross- 
examination  of  applicant,  where  he  made  no  objection  or  motion  to  strike 
it  from  the  record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

4.  MASTER  AND   SERVANT— "ACCIDENT"   WITHIN   COMPEN- 

SATION ACT  DEFINED, 

The  word  "accident,"  as  used  in  Workmen's  Compensation  Act, 
should  not  be  construed  technically,  but  includes  every  injury  suffered  in 
the  course  of  employment,  if  it  can  be  traced  to  a  definite  time,  place, 
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and  cause,  and  occurred  unexpectedly  without  affirmative  act  or  design 

of  the  employee. 

(For  other  cases,  see  Master  and   Servant,   Dec.   Dig.  §  371.) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 

Series,  Accident.) 

5.  MASTER  AND  SERVANT  —  INJURIES  BY  BURNING  FROM 
MATCHES   CARRIED    HELD   TO   ARISE   OUT   OF   EMPLOY- 
MENT WITHIN  COMPENSATION  ACT. 

Where  there  was  no  rule  forbidding  the  carrying  of  matches,  though 
smoking  was  forbidden,  the  commission  could  find  that  injuries  to  an 
employee  caused  by  the  burning  of  his  oilsoaked  clothing,  ignited  acci- 
dentally from  matches  which  he  carried  while  he  was  in  Uie  washroom, 
arose  out  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.)    . 

6.  MASTER  AND  SERVANT— FINDING  WARRANTED  BY  EVI- 

DENCE CONCLUSIVE. 

Where  there  is  evidence  which  warrants  an  inference  that  the  injury 
arose  in  the  course  of  the  employment,  the  court,  on  writ  of  error  to 
review  an  award  of  compensation  by  the  commission,  cannot  hold  as 
a  matter  of  law  that  the  accident  did  not  arise  out  of  or  in  the  course 
of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [6].) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  John 
Schwinn,  administrator,  for  compensation  for  the  death  of  Frederick 
Schwinn,  employee,  opposed  by  Uie  Steel  Sales  Corporation,  employer. 
An  award'  of  compensation  by  the  Industrial  Commission  was  affirmed 
by  the  circuit  court,  and  the  employer  brings  error.    Affirmed. 

Frank  M.  Cox  and  Albert  N.  Powell,  both  of  Chicago,  for  plaintiff 
in  error. 

Harry  A.  Fleck,  of  (Chicago,  for  defendant  in  error. 

Carter,  J.  Frederick  Schwinn,  an  employee  of  the  plaintiff  in  error 
corporation  working  as  a  machine  hand,  went  into  the  toilet  room  of  the 
building  of  said  company  on  November  9,  1916,  and  while  there  his  cloth- 
ing caught  fire,  and  before  it  was  extinguished  he  was  so  badly  burned 
that  he  died.  The  arbitrator  found  the  injury  did  not  arise  out  of  the 
employment.  The  Industrial  Commission  found  to  the  contrary  and 
made  an  award,  which  was  affirmed  by  the  circuit  court.  The  cause  is 
now  here  on  writ  of  error. 

The  duties  of  the  deceased  were  to  cut  cold  steel  plates  on  a  cutting 
machine  in  the  basement  of  plaintiff  in  error's  plant,  his  working  hours 
being  from  7:30  to  5:30  each  day,  with  half  an  hour  for  lunch.  He 
worked  on  a  machine  with  a  fellow  employee  about  80  or  1(X)  feet  from 
the  washroom,  which  latter  room  contained  lockers  for  the  employees' 
street  clothes  and  a  drinking  faucet.  A  toilet  was  located  in  one  comer 
of  the  washroom,  being  divided  from  the  rest  of  the  room  by  a  partition 
extending  part  way  to  the  ceiling.  There  was  only  one  window  in  the 
room,  admitting  but  little  light,  and  an  electric  light  was  suspended  from 
the  ceiling  just  outside  the  toilet  room,  but  not  in  such  a  position  as  to 
thoroughly  light  the  same.  At  the  time  of  the  accident  deceased  had  his 
working  clothes  on — overalls  and  an  apron  but  no  coat — and  the  evi- 
dence tends  to  show  that  his  working  clothes  had  become  oily  from  his 
work.     Immediately  prior   to   the-  accident   deceased's  brother   and    two 
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other  employees  were  in  the  washroom.  One  of  them  still  remained 
in  the  washroom  when  deceased  went  into  the  toilet,  but  at  the  exact 
time  deceased's  clothing  was  ignited  none  were  near  him  or  where  they 
could  see  him.  He  had  been  in  the  toilet  only  a  moment  when  he  ran 
out  with  his  clothing  on  fire,  passing  the  man  in  the  washroom,  then  to 
the  basement  workroom  and  on  upstairs  past  his  brother,  who  tried  to 
hold  him  and  throw  water  on  him,  and  then  out  into  an  alley,  where 
finally,  after  most  of  his  clothing  had  been  burned  away,  a  blanket  was 
thrown  around  him  and  the  fire  put  out.  The  brother  of  the  deceased, 
on  cross-examination  by  counsel  for  plaintiff  in  error  here,  stated  the 
deceased  had  said  to  him  shortly  after  the  accident  as  to  the  cause  of  the 
fire,  "I  went  into  the  washroom  and  bumped  into  the  locker  and  had 
matches  in  my  pfocket."  A  rule  was  in  force  in  plaintiff  in  error's  plant 
prohibiting  smoking.  There  is  no  testimony  that  deceased  was  smoking 
or  had  been  smoking  immediately  before  the  accident.  The  proof  shows 
that  he  did  carry  matches  in  his  pocket,  but  there  appears  to  have  been 
no  rule  as  to  this  last  point. 

[1,  2]  The  principal  question  raised  here  is  whether  the  injury  arose 
out  of  and  in  the  course  of  the  employment.  The  applicant  has  the  bur- 
den of  proof  as  to  whether  the  injury  was  accidental  and  as  to  its  cause, 
but  it  is  not  necessary,  in  order  to  make  this  proof,  that  such  testimony 
be  g^iven  by  an  eyewitness.  The  proof  may  be  made  by  direct  or  cir- 
cumstantial evidence.  Ohio  Building  Vault  Co.  v.  Industrial  Board,  277 
111.  96,  115  N.  E.  149;  Mechanics'  Furniture  Co.  v.  Industrial  Board,  281 
111.  530,  117  N.  E.  986;  Northern  Illinois  Traction  Co.  v.  Industrial 
Board,  279  111.  565,  117  N.  E.  95.  An  employee  while  at  work  for  his 
employer  may  do  those  things  which  are  necessary  to  his  own  health  and 
comfort,  even  though  they  are  personal  to  himself,  and  such  acts  will  be 
considered  incidental  to  his  employment.  Rainf  ord  v..  Chicago  City  Rail- 
way Co.,  289  111.  427,  124  N.  E.  643;  Nelson  Construction  Co.  v.  In- 
dustrial Com.,  286  111.  632,  122  N.  E.  113;  1  Honnold  on  Workmen's 
Comp.  §  111;  Papinaw  v.  Grand  Trunk  Railway  Co.,  189  Mich.  441,  155 
N.  W.  545,  12  Neg.  &  Comp.  Cas.  Ann.  (111.  Ed.)  243,  and  cases  cited  in 
note.  Harper  on  Workmen's  Comp.  §  39;  Corpus  Juris,  treatise  on  Work- 
men's Comp.  Acts,  §  69.  There  can  be  no  question,  tmder  the  authorities, 
that  the  deceased  had  a  right  to  be  where  he  was  at  the  time  of  the  acci- 
dent. Somewhat  analogous  as  to  facts,  though  with  perhaps  not  the  same 
reason  for  the  application  of  compensation  acts,  are  those  cases  where  an 
accident  arises  from  something  incidental  to  smoking,  where  smoking 
has  not  beeii  prohibited  by  the  employer.  Such  accidents  have  frequently 
been  held  to  be  covered  by  compensation  acts  as  arising  out  of  the  em- 
ployment. Bradbury  on  Workmen's  Comp.  (3d  Ed.)  §  88,  p.  660;  Boyd 
on  Workmen's  Comp.  Act  (1913)   §  482. 

In  McLaughlan  v.  Anderson,  4  B.  W.  C.  C.  376,  a  workman  was  in- 
jured in  attempting  to  regain  his  pipe  which  he  had  dropped.  In  that 
case  the  opinion  states  (p.  378)  : 

"I  think  an  accident  befalls  a  man  *in  the  course  of  his  employment 
if  it  occurs  while  he  is  doing  what  a  man  so  employed  may  reasonably 
do  within  a  time  during  which  he  is  employed  and  at  a  place  where  he 
may  reasonably  be  during  that  time  to  do  that  thing.  Now,  this  man's 
operation  in  getting  down  from  the  wagon  to  recover  his  pipe  seems  to 
me  to  satisfy  all  these  conditions.  Taking  them  in  their  inverse  order, 
he  had  a  right  to  be  at  the  place,  riding  or  walking  beside  the  wagons;  he 
was  within  the  time  during  which  he  was  employed,  because  the  acci- 
d^t  happened  during  the  actual  period  of  transit;  and  he  was  doing  a 
thing  which  a  man,  while  working,  may  reasonably  do.  A  workman  of 
his  sort  may  reasonably  smoke,  and  he  may  reasonably  drop  his  pipe,  and 
he  may  reasonably  pick  it  up  again." 

A  workman  during  a  lull  in  his  work  struck  a  match  to  light  a 
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cigarette,  which  ignited  an  apron  which  he  had  on  and  which  his  work 
required  him  to  wear  and  which  had  naturally  become  oil-soaked.  The 
employer  was  held  to  be  liable  under  the  Workmen's  Compensation  Act 
(Kurd's  Rev.  St.  1917,  c  48,  §§  126-152i).  Dzikowska  v.  Superior  Steel 
Co.,  259  Pa.  578;  103  Atl.  351,  L.  R.  A.  1918F,  888. 

In  another  case,  where  the  accident  was  somewhat  similar  to  the 
one  here  under  consideration,  the  cause  of  the  fire  was  not  direcUy  shown. 
The  employee  had  on  his  working  clothes  and  the  flannel  shirt  he  wore 
had  become  somewhat  saturated  with  oil  from  his  work.  There  was  no 
rule  against  smoking  in  the  factory.  His  shirt  became  ignited  and  he 
was  injured  and  was  permitted  to  recover.  Chuldzinski  v.  Standard  Oil 
Co.,  176  App.  Div.  87,  162  N.  Y.  Supp.  225. 

In  a  number  of  cases  shown  in  a  note  to  Standard  Oil  Co.  v.  Reagan, 
8  Neg.  &  Comp.  Cas.  209,  employers  have  been  held  liable  for  injuries 
arising  from  employees  or  others  causing  explosions,  striking  matches, 
and  the  like.  In  the  Chludzinski  Case,  supra,  although  smoking  was  pro- 
hibited and  matches  were  not  required  in  the  performance  of  the  duties 
of  the  deceased,  yet  so  far  as  shown  there  was  no  rule  against  carrying 
matches  or  any  further  prohibition  against  the  risk  of  igniting  materials. 

[3,  4]  Counsel  for  plaintiff  in  error  argue  that  the  brother's  testi- 
mony that  deceased  told  him  the  matches  were  ignited  by  striking  against 
the  locker  was  hearsay  testimony  and  therefore  improperly  admitted. 
We  do  not  see  how  counsel  for  plaintiff  in  error  are  entitled  to  raise 
this  question.  That  evidence  was  brought  out  on  cross-examination  by 
counsel  for  plaintiff  in  error,  and  we  can  find  no  objection  made  to  it  or 
motion  to  strike  it  from  the  record.  The  word  "accident,"  as  used  in 
the  Workmen's  Compensation  act,  should  not  be  construed  technically. 
It  was  meant  to  include: 

Every  injury  suffered  in  the  course  of  employment  "for  which  there 
was  an  existing  right  of  action  at  the  time  the  act  was  passed ;  also  to 
extend  the  liability  of  the  employer  to  make  compensation  for  injuries 
for  which  he  was  not  previously  liable  and  to  limit  such  compensation. 
If  an  injury  can  be  traceable  to  a  definite  time,  place  and  cause  and  the 
injury  occurs  in  the  course  of  the  employment,  the  injury  is  accidei^l 
within  the  meaning  of  the  act."  Baggot  Co.  v.  Industrial  Com.,  290  111. 
530,  125  N.  E.  254. 

The  injury,  to  be  accidental,  "must  be  traceable  to  a  definite  time, 
place  and  cause,  but  if  there  is  such  a  definite  time,  place  and  cause  and 
the  injury  occurs  in  the  course  of  the  employment  the  injury  is  accidental 
within  the  meaning  of  the  act.  ♦  ♦  ♦  While  it  is  not  intended,  and 
perhaps  not  possible,  to  give  a  definition  of  the  words  used  in  the  act 
s^s  applied  to  all  possible  circumstances,  it  may  safely  be  said  that  an  in- 
jury is  accidental,  within  the  meaning  of  the  act,  which  occurs  in  the 
course  of  the  employment  unexpectedly  and  without  the  affirmative  act 
or  design  of  the  employee."  City  of  Joliet  v.  Industrial  Com.,  291  111. 
555,  126  N.  E.  618. 

[5,  6]  Carrying  matches  is  a  very  common  practice  among  men,  es- 
pecially those  who  smoke,  in  all  employments,  and  unless  expressly  pro- 
hibited, where  the  surroundings  are  not  apparently  dangerous  for  em- 
ployees to  carry  matches,  it  could  hardly  be  held  unreasonable,  as  a 
matter  of  law,  for  an  employee,  under  the  circumstances  here  shown, 
to  have  matches  in  his  possession.  Under  the  evidence  in  this  record 
we  think  the  Industrial  Commission  was  justified  in  finding  that  it  was 
a  reasonable  inference  that  the  accident  arose  out  of  and  in  the  course 
of  the  employment,  and,  there  being  such  evidence  in  the  record,  it  can- 
not be  held  as  a  matter  of  law  by  the  court  that  such  accident  did  not 
arise  out  of  or  in  the  course  of  the  employment. 

The  Judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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WEIS   PAPER  MILL  CO.  v.   INDUSTRIAL  COMMISSION   et  al. 

(No.  13263.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  732. 

1.  MASTER  AND  SERVANT— INJURY  "ARISING  OUT  OF  AND 

IN  COURSE  OF  EMPLOYMENT"  WITHIN  COMPENSATION 
ACT  DEFINED;  "RISK  INCIDENTAL  TO  EMPLOYMENT." 
To  recover  for  an  accident  under  the  Workmen's  Compensation 
Act,  it  must  have  arisen  out  of  and  in  the  course  of  the  employment, 
that  is,  have  resulted  from  a  risk  reasonably  incidental  to  the  employ- 
ment; and  a  risk  is  incidental  to  the  employment  when  it  belongs  to  or 
is  connected  with  what  the  employee  has  to  do  in  fulfilling  his  contract 
of  service. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 
(For  other  definitions,  see   Words  and   Phrases,   First  and   Second 
Series,  Course  of  Employment;  Risk.) 

2.  MASTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 

MAKE  EMPLOYER  INSURER. 

An  employer  within  the  Workmen's  Compensation  Act  is  not  an  in- 
surer of  the  safety  of  his  employees,  and  is  liable  for  compensation  only 
for  an  injury  which  occurs  to  the  employee  while  performing  some  act  in 
the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

3.  MASTER  AND  SERVANT— INJURIES  TO  EMPLOYEE  SLEEP- 

ING  ON  SWITCH  TRACK  DURING  LEISURE  PERIOD  HELD 

NOT  WITHIN   COMPENSATION   ACT;   "ARISING  OUT   OF 

AND  IN  COURSE  OF  EMPLOYMENT." 

Where  an  employee  loading  wagons  of  straw  at  a  stack  sought  rest 
in  the  shade  of  a  box  car  during  his  leisure  period  and  fell  asleep  and 
was  fatally  injured  by  the  moving  of  the  car,  the  injtiry  did  not  arise  out 
of  or  in  the  course  of  the  employment  within  the  Workmen's  Compen- 
sation Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

Error  to  Circuit  Court,  Adams  County.  Albert  Akers,  Judg[e. 

Claim  by  Pearl  Klosing,  under  the  Workmen's  Compensation  Act, 
for  compensation  for  the  death  of  Charles  P.  Klosing,  against  the  Weis 
Paper  Mill  Company.  Compensation  was  awarded  by  the  arbitrator 
and  the  Industrial  Commission,  and  the  circuit  court  confirmed  the  de- 
cision of  the  Commission  in  proceedings  by  the  employer  against  the  In- 
dustrial Commission  and  others,  and  the  employer  brings  error.  Re- 
versed. 

Fyffe,  Ryner  &  Dale,  of  Chicago,  for  plaintiff  in  error. 
John  E.  Wall,  of  Quincy,  for  defendant  in  error. 

Carter,  J.  diaries  P.  Klosing  at  the  time  of  his  injury,  in  June, 
1918,  was  employed  by  plaintiflF  in  error  in  loading  wagons  of  straw  near 
its  mill.^  During  a  rest  period,  while  lying  in  the  shade  of  a  box  car 
on  a  switch  trade  on  plaintiff  in  error's  premises,  the  car  was  backed  up 
and  ran  over  his  legs,  crushing  them,  and  he  died  the  next  day  in  the 
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hosi>ital.  Compensation  was  awarded  by  the  arbitrator  and  the  Indus- 
commission.    The  cause  has  been  brought  to  this  court  on  writ  of  error. 

The  record  shows  no  controversy  as  to  the  facts.  The  plaintiff  in 
error  operated  a  paper  mill  in  Quincy,  Adams  county.  A  large  straw- 
stack  was  situated  about  half  a  block  south  of  the  mill.  There  was  also 
a  shed  300  or  400  feet  from  the  stack,  and  there  were  switch  tracks  on 
the  mill  premises  between  the  shed  and  the  stack.  The  employees  were 
accustomed  to  go  to  the  shed  for  drinking  water  and  kept  some  of  their 
clothes  there.  Two  wagons  were  employed  in  taking  the  straw  to  the 
mill  from  the  stack.  While  one  was  going  to  the  mill  and  being  un- 
loaded the  other  would  be  in  process  of  loading  at  the  stack.  Klosing's 
work  was  to  assist  in  loading  wagons  at  the  stack  and  other  employees 
had  charge  of  taking  the  wagons  to  the  mill  and  unloading  them.  The 
evidence  shows  that  the  men  loading  at  the  stack,  would  frequently  have 
to  wait  until  a  space  was  cleared  upstairs  in  the  mill  for  the  uoloading 
of  the  straw  hauled  there.  The  deceased  and  two  other  persons  who 
were  engaged  in  loading  the  wagon  at  the  strawstack  were  resting  dur- 
ing such  an  interval  while  a  wagon  was  being  unloaded  at  the  mill  at 
the  time  this  accident  occurred.  It  seems  to  have  been  a  very  warm 
day,  and  no  point  is  made  that  it  was  the  duty  of  the  deceased  to  be  work- 
ing at  the  time  of  his  injury,  but  it  is  argued,  rather,  that  the  spot  he 
chose  for  his  rest  was  improper  and  dangerous;  that  it  could  not  reason- 
ably have  been  contemplated  in  the  contract  of  employn^nt  that  the  de- 
ceased, while  he  had  no  duties  to  perform  at  the  strawstack,  would  lie 
down  on  the  switch  track  in  the  shade  of  a  freight  car,  which  might  be 
moved  at  any  time.  It  appears  from  the  record  that  a  switch  engine 
came  upon  that  track  twice  a  day.  It  is  also  shown  that  there  was  shade 
at  the  stack  where  the  deceased  had  been  working,  and  he  could  have 
gone  to  the  shed  to  rest  if  he  had  desired. 

[1-3]  In  order  for  an  employee  to  recover  for  an  injury,  such  in- 
jury must  have  arisen  out  of  and  in  the  course  of  the  employment.  This 
court  has  said  that  to  recover  for  an  accident  under  the  Workmen's 
Compensation  Act  (Laws  1913,  p.  335  it  must  result  from  a  risk  rea- 
sonably incidental  to  the  employment;  that  an  accident  arises  in  the 
course  of  the  employment  if  it  occurs  while  the  employee  is  doing  what 
a  man  so  employed  may  reasonably  do  within  a  time  during  which  he  is 
employed  and  at  a  place  where  he  may  reasonably  be  during  that  time 
to  do  that  thing;  that  an  accident  arises  out  of  the  employment  when  it 
is  something  the  risk  of  which  might  have  been  contemplated  by  a  rea- 
sonable person  when  entering  the  employment,  as  incidental  to  it.  A 
risk  is  incidental  to  the  employment  when  it  belongs  to  or  is  connected 
with  what  a  workman  has  to  do  in  fulfilling  his  contract  of  service.  It 
may  be  incidental  to  the  employment  when  it  is  either  an  ordinary  risk 
directly  connected  with  the  employment  or  an  extraordinary  risk  which  is 
only  indirectly  connected  therewith.  Dietzen  Co.  v.  Industrial  Board, 
279  111.  11,  116  N.  E.  684,  Ann.  Cas.  1918B,  764.  This  court  has  said 
that  it  was  not  intended  by  this  act  that  the*employer  who  comes  within 
its  provisions  shall  be  the  insurer  of  the  safety  of  the  employee. 

"The  employer  is  liable  for  compensation  only  for  an  injury  which 
occurs  to  the  employee  while  performing  some  act  for  the  employer  in 
the  course  of  his  employment  or  incidental  to  it."  Fairbank  v.  Indus- 
trial Com..  285  111.  11,  120  N.  E.  457. 

"An  accident,  to  be  within  the  Workmen's  Compensation  Act,  must 
have  had  its  origin  in  some  risk  of  the  employment."  Edelweiss  Gar- 
dens V.  Industrial  Com.,  290  111.  459,  125  N.  E.  260. 

Conceding  that  it  may  be  fairly  inferred  from  the  facts  in  this  re- 
cord that  this  accident  arose  in  the  c6urse  of  the  employment,  it  may 
well  be  questioned  whether  it  arose  out  of  the  employment.  It  is  not 
the  rule  that  all  accidents  which  happen  during  the  leisure  periods  of  the 
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employee  in  attendance  on  personal  comforts  or  necessities  are  held  not 
to  arise  out  of  the  employment;  for,  if  an  accident  happens  at  such  a 
time,  ther^  would  be  no  break  in  the  employment,  even  though  the  em- 
ployee is  paid  for  the  time  he  is  actually  at  work,  especially  when  the  ac- 
cident occurs  on  the  employer's  premises  or  about  his  property,  unless 
the  workman  is  doing  something  wholly  foreign  to  his  employment. 
Acts  of  ministration  to  himself,  such  as  quenching  his  thirst,  relieving 
his  hunger,  protecting  himself  from  excessive  cold,  the  performance  of 
which  while  at  work  are  reasonably  necessary  to  his  health  and  comfort, 
are  incidental  to  the  employment.  1  Honnold  on  Workmen's  Comp.  § 
111,  and  cases  cited;  Whiting- Mead  Commercial  Co.  v.  Industrial  Acci- 
dent Com.,  178  Cal.  505,  173  Pac.  1105.  See,  also,  Papinaw  v.  Grand 
Trunk  Railway  Co.,  12  Neg.  &  Comp.  Cas.  Ann.  (111.  Ed.)  243,  and  cases 
cited  in  note. 

Where  a  ship's  engineer  in  an  intensely  cold  place  rigged  up  a  tem- 
porary stove  to  warm  his  cabin,  though  he  was  told  during  the  daytime 
by  his  superior  officer  that  it  was  dangerous  and  warned  not  to  use  it  at 
night,  it  was  held  that  it  was  reasonably  necessary  to  have  his  cabin 
Seated  at  night,  and,  the  engineer  having  been  asphyxiated  at  night,  it 
yas  held  the  accident  arose  out  of  the  employment.  Edmunds  v.  Owners 
Steamship  Peterson,  5  B.  W.  C.  C.  157. 

Where  an  employee,  after  having  worked  outside  in  wintry  weather 

•or  several  hours,  came  into  a  building,  and  while  awaiting  an  opportunity 

^^  ^se  a  freight  elevator  to  carry  up  beef  for  his  employer  sat  down  in 

^^''t  of  the  fire  box  of  the  boiler  and  fell  asleep,  and  a  few  minutes  after 

tij^* Wakened  by  finding  his  greasy  clothing  on  fire,  it  was  held  that  upon 

if.  ^  facts  the  arbitrator  or  commissioner  properly  found  that  the  in- 

/>^   a  lose  out  of  the  emfployment.     Richards  v.   Indianapolis  Abattoir 

\     ^^   Conn.  274.  102  Atl.  604. 

^«-a      a  plant  manufacturing  iron  briquettes  the  injured  employee  was 

^^^r^<l  in  dumping  cars  loaded  with  briquettes  as  they  came  out  of  the 

^an-e -one  car  about  every  15  minutes — and  had  intervals  of  rest  between 

anloai.<3.s^iig  them.  A  car  loaded  with  warm  briquettes  came  out  of  the 
plan-r^  ^nd  he  blocked  it  and  sat  or  lay  down  on  the  track  to  get  wafm 
fronrK  "^iie  heat  of  the  briquettes,  the  night  being  very  cold  and  while  ly- 
|ngtl:»^»e  or  while  picking  up  the  briquettes  in  a  recumbent  position  after 
8"cj*^*^^r  warm  he  was  caught  and  injured  by  the  next  loaded  car.  It  was 
.  f  Si^^^  ^c  w^s  entitled  to  recover.  Northwestern  Iron  Co.  v.  Indus- 
trial     <ir<3Tn..  1^  ^is   533   152  n.  W.  416. 

''^^^     employee  working  during  the  night  shift  ate  his  supper,  for  the 
w**      <^^   warmth,  while  seated  on  a  tank  in  the  pump  room.     His  cm- 
P^^y^T"^     had  provided  a  dining  room  for  the  workmen,  but  they  were  not 
^tt^^w   ^^  ^    ^  ^^^^  meals  there.     In  getting  off  the  tank  this  employee 
ieu   '^^Y-ough  an  aperture  in  the  tank  and   was  scalded,   receiving  inju- 
ries   ^«^^:>in  which  he  died.     It  was  held  that  the  accident  did  not  arise 
ott^^^jE^  tJie  employment.    Brice  v.  Lloyd,  2  B.  W.  C.  C.  26. 

I^^^ere  a  sailor  went  on  deck  from  his  cabin  in  the  course  of  his 

^^^  *^^*^ent  on  a  hot  night  for  the  purpose  of  getting  fresh  air  and  dis- 

*J?^T^^f  his  body  being  foimd  the  next  day  in  the  water  close  to  the 

\    It     ^ag  1,^1^  thg  accident  was  not  shown  to  have  arisen  out  of  the 

^P^^^^rncnt.    Marshall  v.  Owners  of  Ship  Wild  Rose,  2  B.  W.  C.  C  76. 

j|^    "Workman  ordered  by  his  foreipan  to  proceed  from  one  part  of  the 

^j    -  "^o  another  stopped,  saying  that  he  was  going  to  ease  himself.    He 

,^^  'w^^^^  found  dead  in  a  hoist  where  it  was  held  it  was  imreasonable 

that    u*  to  ^o  and  where  he  could  not  have  gone  by  mistake.    It  was  held 

ft,  x-^^^  accident  did  not  arise  out  of  the  employment.    Rose  v.  Morrison 

^  city  employee  doing  teaming  for  the  city  with  his  own  hor8e5  and 
^^  during  the  noon  hour  of  the  day  on  which  he  had  been  hauling  coal 
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from  a  pile  near  a  railroad,  sat  down  to  eat  his  lunch  on  the  railroad 
track,  when  another  car  struck  the  car  against  which  he  was  leaning, 
causing  it  to  "kick/'  It  was  held  he  was  not  injured  in  the  course  of  his 
employment  and  could  not  recover  from  the  city  under  the  Compensa- 
tion Act;  that  he  incurred  "a  danger  of  his  own  choosing  and  one  al- 
together outside  of  any  reasonable  exercise  of  his  employment"  Hag- 
gard's Case  (Mass.)  125  N.  E.  565. 

To  recover  on  the  ground  that  an  accident  arose  out  of  the  employ- 
ment, under  the  authorities  it  must  be  held  that  what  the  employee  was 
doing  was  reasonably  incident  to  the  employment.  He  must  not  unnec- 
essarily increase  the  risk  of  injury  to  himself,  and  so  the  risk  of  liability 
of  his  master,  beyond  that  contemplated  in  his  contract  of  emplojrment 
He  may  not  choose  an  unnecessarily  dangerous  place  for  the  domg  of 
such  things,  nor  may  he  do  them  in  an  unnecessarily  dangerous  way.  25 
Harvard  Law  Review,  411,  and  cases  cited.  It  would  hardly  be  con- 
sidered as  a  reasonable  incident  of  the  employment  that  an  employee, 
in  the  interval  of  rest  between  the  loading  of  two  wagons,  would  lie 
down  on  the  switch  track,  in  the  shade  of  a  box  car,  and  run  the  risk 
of  going  to  sleep,  when  the  track  was  known  to  be  used  by  switch  en- 
gines during  the  day;  and  it  does  not  materially  affect  this  conclusion 
that  at  the  time  Klosing  lay  down  on  the  tracks,  and  before  he  went  to 
sleep,  two  of  his  fellow  employees  were  near  him,  though  we  conclude 
from  the  record  that  they  had  left  before  the  car  was  backed.  This  case 
differs  in  its  facts  materially  from  that  of  Northwestern  Iron  Co.  ▼. 
Industrial  Com.,  supra,  where  the  duties  of  the  injured  employee  re- 
quired him  to  be  working  continuously  in  and  around  the  tracks  and  the 
cars  by  which  he  was  injured.  Here  the  employee's  duties  did  not  so 
require.  He  could  have  rested,  if  he  desired,  during  the  interval  between 
the  loading  of  the  wagons,  in  the  shade  of  the  strawstack  or  in  the  shed 
where  some  of  his  clothes  were,  but  he  chose,  for  his  own  convenience, 
an  unreasonably  dangerous  place,  thus  exposing  himself  to  a  wholly  un- 
necessary risk.  We  cannot  hold  that  there  would  be  a  resonable  implica- 
tion in  the  contract  of  employment  that  this  employee  might  rest  in  such 
a  dangerous  place  during  the  interval  between  his  periods  of  actual  work 
in  loading  wagons. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed. 

Judgment  reversed. 


BOARD  OF  COM'RS  OF  GREENE  COUNTY  v.  SHERTZER  et  al. 

(No.  10790.) 

(Appellate  Court  of  Indiana.     Division  No.   1.     June  25,   1920.) 

127  Northeastern  Reporter,  ^43, 

1.  MASTER  AND  SERVANT  —  PAINTER  HELD  A  "SERVANT" 
WITHIN  COMPENSATION  ACT,  AND  NOT  AN  INDEPEND- 
ENT CONTRACTOR 

()ne  hired  to  do  painting  and  paper  hanging,  at  50  cents  per  hour  for 
painting  and  30  cents  a  roll  for  paper  hanging,  who  was  his  own  boss  as 
to  how  the  paint  and  paper  was  to  be  put  on,  with  appliances  and  ma- 
terials furnished  by  the  owner  of  the  building,  held  a  "servant,"  within 
the  Workmen's  Compensation  Act,  and  not  an  independent  contractor. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Servant) 
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Z  MASTER  AND  SERVANT  —  DEATH  BY  FALL  DURING  AT- 
TACK OF  VERTIGO  HELD  ACCIDENT.  WITHIN  COMPEN- 
SATION ACT;  "ARISING' OUT  OF  EMPLOYMENT." 
Wher€  a  painter  standing  on  a  ladder  by  reason  of  his  employmeiit 
fell  as  the  result  of  sudden  attadc  of  vertigo,  the  injuries  causing  his 
death  resulted  from  an  accident  "arising  out  of  his  employment"  and  not 
from  disease,  and  compensation  under  the  Workmen's  ConH>ensation  Act 
was  allowable. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 
^  (For  other  definitions,  see  Words  and   Phrases.  First  and  Second 
Scries,  Course  of  Employment.) 

3.  MASTER  AND  SERVANT— INDUSTRIAL  BOARD'S  FINDING 

ON  EVIDENCE  HNAL. 

A  finding  by  the  Industrial  Board  that  the  death  of  an  employee  was 
the  result  of  an  accident  arising  out  of  the  employment,  within  the  Work- 
men's Compensation  Act,  will  not  be  disturbed,  where  there  is  evidence 
to  support  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Gaim  under  the  Workmen's  Compensation  Act  (Laws  1915,  c  106) 
by  Jennie  M.  Shertzer  and  another  for  the  death  of  John  H.  Shert^er,  an 
employee,  against  the  Board  of  (Commissioners  of  (Greene  County^  em- 
ployer. From  an  award  of  the  Industrial  Board  in  favor  of  claimants, 
the  employer  appeals.    Affirmed. 

William  L.  Cavins,  of  Bloomfield,  D.  W.  Mcintosh,  of  Linton,  and 
Gmj  H.  Humphreys,  of  Bloomfield,  for  appellant. 
William  L.  Slinkard,  of  Bloomfield,  for  appellees. 

Remy,  J.  The  superintendent  of  the  county  poor  asylum  of  Greene 
county,  by  oral  direction  of  the  board  of  commissioners  of  said  county, 
the  appellant  herein,  employed  one  John  H.  Shertzer,  a  painter  and  paper- 
hanger,  to  do  certain  painting  and  paper  hanging,  for  which  work  said 
Shertzer  was  to  receive  50  cents  an  hour  for  painting  and  30  cents  a  roll 
for  hanging  the  paper.  Appellant  was  to,  and  did,  furnish  the  necessary 
ladders  and  scaffolding,  and  was  also  to  select  and  furnish  the  paints, 
paper,  and  other  materials  to  be  used  in  the  work.  Shertzer  was  to  be 
'•his  own  boss"  as  to  how  the  paint  and  paper  was  to  be  put  on.  A  few 
minutes  after  he  had  eaten  a  heavy  dinner,  and  while  doing  the  work, 
Shertzer  fell  from  a  ladder  on  which  he  was  standing  and  upon  the  floor 
of  the  room  where  the  work  was  being  done.  When  asked  how  he  came 
to  fall,  he  replied  that  he  "became  dizzy,  and  seemed  to  be  going  round 
and  round."  As  a  result  of  the  injuries  thus  received,  Shertzer  died  ten 
da3r5  later.  The  physician  who  attended  him  stated  that  dizziness  such 
as  was  complained  of  by  Shertzer  might  have  been  the  result  of  eating 
an  excessive  meal. 

Appellees,  who  were  the  dependents  of  Shertzer,  made  ai^lication 
to  the  Industrial  Board  for  compensation,  and,  upon  hearing  evidence 
showing  the  above  facts,  the  board  found  that  Shertzer  at  the  time  of 
his  injury  was  in  the  employment  of  appellant,  and  that  his  death  was  the 
result  of  an  accident  arising  out  of  and  in  the  course  of  such  employment, 
and  made  an  award  in  favor  of  appellee  Jennie  M.^  Schertzer.  Appellant 
has  assigned  as  error  that  the  award  is  not  sustained  by  sufficient  evi- 
dence, and  IS  contrary  to  law. 

It  is  first  urged  by  appellant  that  Schertzer  at  the  time  of  the  accident 
which  resulted  in  his  death  was  an  independent  contractor,  and  that  there 
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is  no  evidence  to  sustain  the  finding  of  the  Industrial  Board  that  he  was 
at  that  time  in  the  employment  of  appellant. 

[1]  It  appears  from  the  evidence,  as  aboye  stated,  that  Shertzer  was 
hired  to  do  the  painting  and  paper  hanging,  the  materials  to  be  selected 
and  furnished  by  appellant;  that  appellant  was  to  supply  the  ladders  and 
scaffolding  required  in  the  conduct  of  the  work  and  that  his  compensation 
was  to  be  SO  cents  an  hour  for  the  painting  and  30  cents  a  roll  for  the 
papering.  Under  such  contra-ct  Shertzer  could  have^  ceased  work  at  any 
time  he  chose,  and  appellant  could  have  discharged  him  at  any  time.  The 
evidence  that  in  the  work  of  putting  on  the  paint  and  paper  Shertzer 
"was  his  own  boss"  must  be  considered  in  conection  with  the  other  evi- 
dence as  to  the  relationship  of  the  parties  to  the  contract,  and  when  so  con- 
sidered it  cannot  be  said  that  Shertzer  must  be  held  to  have  been  an  in- 
dependent contractor.  We  hold  that  there  is  evidence  to  support  the  find- 
ing of  the  Industrial  Board  that  Shertzer  was  at  the  time  in  the  employ- 
ment of  appellant  See  Muncie  Foundry,  etc.,  Co.  v.  Thompson,  123  N. 
E.  196.  Caca  v.  Woodruff,  123  N.  E.  120;  Zeitlow  v.  Smock,  117  N.  E.  665. 

It  is  asserted  by  appellant  that  it  conclusively  appears  from  the 
evidence  that  Shertzer  fell  to  his  death  as  a  result  of  an  attack  of  vertigo, 
and  that  therefore  there  can  be  no  recovery  of  compensation,  even  though 
it  should  be  found  that  at  the  time  of  the  accident  he  was  in  the  employ 
of  appellant. 

[2]  If  it  be  conceded  that  Shertzer's  fall  was  the  result  of  vertigo, 
it  does  not  follow^  that  the  cause  of  his  death  was  the  disease.  A  fall 
as  a  result  of  vertigo  would  not,  in  all  probability,  have  caused  death  or 
serious  injury,  had  it  not  be^n  for  the  fact  that  Shertzer  was  at  the  time, 
and  by  reason  of  his  employment,  standing  upon  the  ladder.  The  exact 
question  here  presented  was  recently  decided  by  this  court  adversely  to 
appellant's  contention.  Miller  v.  Beil,  127  N.  E.  567.  See,  also,  Carroll 
V.  What  Cheer  Stables  Co.,  38  R.  I.  421,  96  Atl.  208,  L.  R.  A.  1916D,  154, 
Ann.  Cas.  1918B,  346;  Wicks  v.  Dowell  &  Co.,  2  K.  B.  225,  2  Ann.  Cas.  732. 

[3]  The  question  as  to  whethier  or  not  the  death  of  the  employee  was 
the  result  of  an  accident  arising  out  of  his  employment  was  a  question 
for  the  Industrial  Board.  American  Hominy  Co.  v.  Davis,  126  N.  E.  703. 
There  is  evidence  to  support  the  finding  and  award.    * 

The  award  is  affirmed,  and  by  virtue  of  the  statute  the  amount  is 
increased  5  per  cent. 


-♦♦♦- 


INDIAN  CREEK  COAL  &  MINING  CO.  v.  BEACH.    (No.  10734.) 

(Appellate  Court  of  Indiana,  Division  No.  1.    June  22,  1920.) 

127  Northeastern  Reporter  850. 

MASTER   AND   SERVANT— BOOKKEEPER'S   KNOWLEDGE   OF 

EMPLOYEE'S  INJURY  HELD  NOT  NOTICE  TO  EMPLOYER 

REQUIRED   BY  COMPENSATION  ACT. 

That  employer's  bookkeeper  had  actual  knowledge  of  employee's  in- 
jury did  not  dispense  with  necessity  of  giving  empfloyer,  a  corporation, 
the  written  notice  required  by  Workmen's  Compensation  Act,  §  22,  which 
notice  required  to  be  served  on  employer  or  agent  on  whom  a  summons 
in  a  civil  action  could  be  served. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
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Appeal  from  Industrial  Board. 

Proceeding  under  Workmen's  Compensatoin  Act  by  Cora  Beach  for 
compensation  for  death  of  her  husband,  Paris  H.  Beach,  opposed  by  the 
Indian  Creek  Coal  &  Mining  Company,  employer.  Award  for  claimant 
by  the  Industrial  Board,  and  the  employer  appeals.  Reversed  and  re- 
manded. 

Chas.  E.  Henderson  and  James  L.  Murray,  both  of  Indinapolis, 
for   appellant. 

John  A.  Riddle,  of  Vincennes,  for  appellee. 

Enlope,  p.  J.  One  Paris  H.  Beach  was,  on  the  29th  day  of  Novem- 
ber, 1917,  an  employee  of  the  appellant  company,  and  it  is  claimed  that 
on  said  date  he  received  an  injury  by  being  stru=ck  in  the  pit  of  the 
stomach,  while  engaged  at  his  work,  by  a  "jack  pipe,"  which  then  and 
there  fell.  On  the  Sth  day  of  July,  1919,  the  said  Paris  H.  Beach  filed  an 
application  before  the  Industrial  Board,  for  the  adjustment  of  his  claim 
for  compensation  for  said  alleged  injury.  The  case  was  first  heard  by 
one  member  of  the  board,  but  before  an  award  was  made  the  said  Paris 
H.  Beach  died  of  cancer  of  the  stomach.  Thereafter  by  agreement  of 
the  parties,  his  widow,  Cora  Beach,  was  substituted  as  a  party  to  the 
action.  The  one  member  of  the  board  who  heard  said  cause  made  an 
award,  allowing  the  appellee  compensation  at  $13.20  per  week  for  300 
weeks  and  burial  expenses  not  exceeding  $100.  Application  was  duly 
made  for  the  review  of  such  award  by  the  full  Industrial  Board,  which 
.application  was  granted  and  such  review  had. 

Upon  review  by  the  full  board  said  board  by  a  majoiSty  of  its 
members  made  the  following  finding: 

"*  ♦  *  And  the  full  board  having  heard  the  argument  of  coimsel, 
having  reviewed  the  original  evidence,  and  being  fully  advised  in  the 
premises  finds  by  a  majority  of  its  members  that  on  the  29th  day  of 
November,  1917,  one  Paris  H.  Beach  was  in  the  employment  of  the  de- 
fendant at  an  average  weekly  wage  in  excess  of  $24;  that  on  said  date 
he  received  a  personal  injury  by  an  accident,  arising  out  an  in  the  course 
of  said  employment,  which  resulted  in  his  death  on  the  24th  day  of  Jul^, 
1919.  That  the  defendant  had  actual  knowledge  of  the  injury  to  the  said 
Paris  H.  Beach  on  the  first  or  second  day  after  it  occurred,  and  had 
actual  knowledge  of  his  death  immediately  after  it  occurred..  That  the 
said  Paris  H.  Beach  left  as  his  sole  and  only  dependent  the  plaintiff, 
Cora  Beach,  his  wife,  with  whom  he  was  living  at  the  time  of  his  injury 
and  death." 

Upon  which  finding  by  a  majority  of  its  members,  it,  by  a  majority 
of  its  members,  made  the  same  award  heretofore  stated.  From  this  award 
this  apeal  is  prosecuted,  and  the  appellant  alleges  that  "the  award  of  the 
full  Industrial  Board  of  Indiana  is  contrary  to  law.'' 

The  appellant  contends  that  the  said  award  is  contrary  to  law  for 
the  reason  '*that  the  uncontradicted  evidence  shows  that  no  notice  of  any  ac- 
cident or  injury  to  the  deceased  was  given  to  his  employer,  and  that  his 
cmjrioyer  had  no  knowledge  of  the  same  within  the  time  required  by  the 
statute." 

Section  22  of  the  Compensation  Act  (Acts  of  1915,  p.  392)  prpvides: 
"Every  injured  employee  or  his  representative  shall  immediately  upon 
the  occurence  of  an  injury  or  as  soon  thereafter  as  practicable  give  or 
cause  to  be  given  to  the  employer  written  notice  of  the  injury  and  the 
employee  shall  not  be  entitled  to  pyhsician's  fees  nor  to  any  compensation 
which  may  have  accrued,  under  the  terms  of  this  act,  prior  to  the  giving 
of  such  Aotice;  unless  it  can  be  shown  that  the  employer,  his  agent  or 
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representative  had  knowledge  of  the  injury  or  death,  or  that  the  party 
required  to  give  such  notice  had  been  prevented  from  doing  so  by  reason 
of  ^ysical  or  mental  incapacity  or  the  fraud  or  deceit  of  some  third 
person,  or  for  equally  good  reason  ^  but  no  compensation  shall  be  pay- 
able unless  such  written  notice  is  given  within  thirty  days  after  the  oc- 
currence of  the  injury  or  death,  unless  reasonable  excuse  is  made  to  the 
satisfaction  of  the  Industrie  Board  for  not  giving  such  notice." 

In  this  case  there  is  no  claim  that  any  written  notice  was  given,  nor 
are  any  of  the  reasons  mentioned  in  said  section  for  not  giving  such 
written  notice  offered  in  this  case  save  and  except  the  first  only,  to  wit, 
"that  the  appellant  had  actual  knowledge  of  the  said  alleged  injury  on  the 
first  or  second  day  after  the  same  occurred,"  and  that  therefore,  under 
said  section  of  the  statute,  no  notice  was  required. 

The  Industrial  Board  found  in  accordance  with  the  claim  of  the 
appellee  that  the  appellant  had  such  actual  knowledge,  and  the  question 
which  we  have  to  consider  is  ,  Is  there  any  evidence  in  the  record  to 
support  said  finding?  If  there  is,  this  award  must  be  affirmed,  otherwise 
reversed.  The  deceased  in  his  said  application  for  compensation  had 
alleged  that  the  appellant  had  actual  knowledge  of  said  injury,  and  at 
the  hearing  there  was  an  attempt  to  establish  this  fact.  The  deceased  in 
his  testimony  given  before  the  one  member  of  the  Industrial  Board  had 
testified,  so  far  as  material  to  the  point  now  under  consideration: 

"Mr.  Blakely  was  with  me.  *  *  *  It  knocked  the  breath  out  of 
me  and  Mr.  Blakely  carried  me  back,  but  I  went  back  to  work  in  a  couple 
or  three  hours.  *  *  *  After  my  injury  and  at  the  time  no  represen- 
tative of  the  mine  or  any  of  the  bosses  knew  anything  of  it  unless  some 
one  told  them.  I  did  not  tell  them.  *  *  *  William  McQuade  was  the 
superintendent  at  the  time.  I  did  not  talk  to  him  about  it.  *  *  * 
I  did  not  talk  to  any  one,  except  some  of  the  men.  I  do  not  know  which 
ones.  ♦  *  *  I  think  Mr.  Gray  is  the  only  one  I  told  about  getting  hit 
I  never  gave  the  mine  any  other  kind  of  notice,  or  take  any  thought  about 
it  *  *  *  I  never  sent  regular  word  to  my  boss.  *  ♦  *  I  told  Mr. 
Gray  about  getting  hit  in  the  stomach  the  night  following.  *  *  *  I 
think  he  asked  me  why  I  was  not  at  work.  *  *  *  I  do  not  remember 
that  I  told  Mr.  Gray  to  tell  them  I  was  sick.  ♦  *  *  At  the  time  the 
jack  pipe  blew  off  I  told  Ed  Gray,  the  bookkeeper,  about  it  when  I 
came  home.  He  lived  right  here.  *  *  *  J  talked  to  Jack  or  Pa^t  or 
Bill  [McQuade] — ^I  don't  know  which  one." 

From  the  foregoing  it  conclusively  appears  that  the  knowledge,  which 
it  was  necessary  for  appellant  to  have,  which  would  excuse  the  giving 
of  the  notice  required  by  the  statute,  must  rest,  if  at  all,  upon  the  con- 
versation had,  as  testified  to  between  the  deceased,  Paris  H.  Beach,  and 
Ed  Gray,  one  of  the  bookkeepers  at  appellant's  mine.  Was  notice  to  Ed. 
Gray  a  sufficient  notrce  to  bind  appellant  in  the  nwtter  of  its  having 
knowledge? 

The  statute  then  in  force  concerning  the  giving  of  notice  (section 
23  of  said  act)  provided: 

"Said  notice  shall  be  given  personally  to  the  employer  or  any  of  his 
agents  upon  whom  a  summons  in  civil  action  may  be  served  tinder  the 
laws  of  this  state.    *    *    *  »» 

It  will  not  be  contended  that  a  summons  served  on  Ed  Gray,  as  one 
of  the  bookkeepers,  at  his  home  at  the  time  and  under  the  circumstances 
disclosed  by  the  testimony  of  the  deceased,  without  a  further  showing 
that  there  was  no  superior  officer  of  appellant  company  in  said  county 
upon  whom  service  of  process  could  be  had,  would  be  a  valid  service; 
and  it  has  been  expressly  held  that  a  conversation  between  the  wife  of  an 
injured  employee  and  the  bookkeeper,  at  the  employer's  factory,  was  not 
a  verbal  notice  to  the  employer  of  the  accident,  nor  can  it  be  inferred 
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that  the  bookkeeper  was  under  any  duty  to  communicate  what  the  wife 
told  him  to  the  employer,  or  that  he  actually  did  so.  Eydman  v.  Prem- 
ier, etc.,  Co,  Ltd.  (1915)  W.  C  &  Ins.  Rep.  82. 

The  finding  of  the  Industrial  Board  as  to  the  appellanV's  knowledge 
of  said  accident,  not  being  sustained  by  any  evidence,  the  said  award  is 
therefore  contrary  to  law.  The  award  of  the  Industrial  Board  is  there- 
fore reversed,  and  this  cause  remanded  to  the  Industrial  Board  for  fur- 
ther proceedings. 


MILLER  ET  AL.  V.  BEIL  et  al.     (No.  10759.) 
(Appellate  Court  of  Indiana,  Division  No.  1.    June  2,  1920.) 

127  Northeastern  Reporter,  567.  , 

1.  MASTER  AND  SERVANT  —  DEATH  OF  EPILEPTIC  FROM 

DROWNING  IN  TANK  AN  ACCIDENT  "ARISING  OUT  OF 

EMPLOYMENT." 

Where  an  epileptic  employee  during  a  seizure  fell  into  a  tank  of 
jvater  because  in  a  position  where  his  employment  required  him  to  be, 
and  was  drowned,  the  accident  "arose  out  of  his  employment,"  though 
its  remote  cause  was  to  be  found  in  his  own  physical  condition,  and  his 
dependents  were  entitled  to  compensation  under  Workmen's  Compensa- 
tion Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment. 

2.  MASTER  AND  SERVANT— ACCIDENT  ARISING  OF  EMPLOY- 

MENT QUESTION  OF  FACT  FOR  INDUSTRIAL  BOARD. 

Whether  or  not  the  death  of  an  employee  was  the  result  of  an  acci- 
dent arising  out  of  his  emplo3rment  was  a  question  of  fact  for  the  In- 
dustrial Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  for  the  death 
of  Carl  Beil,  the  employee,  by  Frank  J.  Beil  and  Charlotte  E.  Bcil, 
against  Jacob  Miller  and  John  Young,  the  employers.  Compensation  was 
awarded  by  the  Industrial  Board,  and  the  employers  appeal.  Judgment 
affirmed. 

Turner,  Merrell  &  Locke,  of  Indianapolis,  for  appellants. 
O.  E.  Brumbaugh,  of  Frankfort,  for  appellees. 

R£MY,  J.  Appellants  were  in  the  business  of  threshing  wheat  and 
other  grain.  Steam  power  was  used,  and  appellants  had  in  their  employ 
at  the  time  one  Carl  Beil  whose  duty  it  was  to  haul  water  from  a  nearby 
reservoir,  in  a  water  tank  drawn  by  horses.  The  water  tank  was  made 
of  wood,  and  was  7y2  feet  long,  3  feet  wide,  and  28  inches  deep,  with 
an  opening  in  the  top  23  inches  square.  By  the  side  of  the  opening,  and 
fastened  to  the  top  of  the  tank,  was  a  pump.  When  the  tank  was  being 
iilled,  the  water  was  pumped  through  a  hoae  which  connected  the  pump 
with  the  reservoir.    In  operating  the  pump  it  was  necessary  for  Beil  to 
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stand  on  the  top  of  the  tank  near  the  opening.  On  the  morning  of  July 
12,  1919,  and  a  short  time  after  Beil  in  the  course  of  his  employment  had 
gone  to  get  water,  the  tank,  partially  filled  with  water,  was  found  at  the 
reservoir,  and  in  the  tank  was  the  lifeless  body  of  Beil.  The  employee 
who  thus  lost  his  life  was  subject  to  epilepsy. 

Appellees,  who  were  the  dependents  of  Beil,  made  application  to  the 
Industrial  Board  for  compensation,  and,  upon  hearing  the  evidence  show- 
ing the  above  facts,'  the  board  found  that  said  employee  died  as  the  result 
of  an  injury  received  by  him  by  reason  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  and  made  an  award. 

Appellants  have  assigned  as  error  that  the  findings  and  award  are 
not  sustained  by  sufficient  evidence,  and  are  contrary  to  law.  It  is  urged 
by  appellants  that  there  is  no  evidence  to  show  that  the  death  of  the  em- 
ployee was  the  result  of  an  injury  arising  out  of  his  employment,  but 
that  "from  all  the  evidence  in  the  case  it  appears  conclusively  that  the 
death  was  the  result  of  a  disease  to  which  deceased  was  subject,"  and 
that,  under  clause  (d)  of  section  76  of  the  Workmen's  Compensation  Act 
(Acts  1915,  p.  416),  the  dependents  are  not  entitled  to  compensation. 

[IJ  Conceding  that  the  evidence  does  conclusively  show  that  de- 
cedent fell  in  the  tank  as  a  result  of  an  epileptic  fit,  it  does  not  follow 
that  the  cause  of  his  death  was  the  disease.  Had  it  not  been  that  his  em- 
plo3rment  required  him  to  work  at  or  near  t^e  opening  in  the  tank,  the 
epileptic  fit  may  not  have  caused  death.  Beil's  death,  which  was  by 
drowning,  came  about  because  he  fell  into  the  tank,  and  from  a  position 
in  which  his  employment  required  him  to  be.  The  accident  none  the  less 
arose  out  of  his  employment  because  its  remote  cause  is  to  be  found  in 
his  own  physical  condition.  Carroll  v.  What  Cheer  Stables  Co.,  38  R.  I. 
421,  96  Atl.  208,  L.  R.  A.  1916D,  154,  Ann.  Cas.  1918B,  346;  Wicks  v. 
Dowell  &  Co.,  2  K.  B.  225,  2  Ann.  Cas.  732. 

[2]  The  question  as  to  whether  or  not  tihe  death  of  the  employee 
was  the  result  of  an  accident  arising  out  of  his  employment  was  a  ques- 
tion of  fact  for  the  Industrial  Board.  American  Hominy  Co.  v.  Davis, 
126  N.  £.  703.    There  was  some  evidence  to  support  the  finding. 

Judgment  affirmed. 


INDIANA  POWER  &  WATER  CO.  v.  MILLER.    (No.  10760.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  June  24,  1920.) 

127  Northeastern  Reporter,  837. 

MASTER    AND    SERVANT    —    EVIDENCE    HELD    TO    SHOW 

BLINDNESS  RESULTED   FROM  INJURY  AND  NOT  FROM 

DISEASE. 

Evidence  that  an  employee's  sight  began  to  fail  shortly  after  an  in- 
jury to  one  eye,  and  that  in  seven  months  he  lost  the  sight  of  both  eyes, 
with  expert  testimony  that  the  condition  might  have  resulted  from  the 
injury,  held  sufficient  to  support  a  finding  that  blindness  was  diie  to  the 
injury;  claimant  not  being  required  to  present  proof  which  entirely  ex- 
cluded the  possibility  that  his  blindness  was  due  to  constitutional  disease. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  (Laws  1915,  c 
106)  by  John  E.  Miller  against  the  Indiana  Power  &  Water  Company 


Digitized  by 


Google 


192a]    BIANCHI  V.  B'D  OF  COM'S  OF  P'T  OF  N.  ORL.    (La.)      317 

to  recover  compensation  for  loss  of  sight.  From  an  award  of  compen- 
sation by  the  Industrial  Board,  the  employer  appeals.  Award  ai&rmed, 
and  increased  5  per  cent. 

J.  W.  Fester,  Harvey  J.  Elam,  and  Howard  S.  Young,  all  of  Indiana- 
polis, and  Elmison,  Hoover  &  Gregg,  of  Vincennes,  for  appellant. 
John  Riddle,  of  Vincennes,  for  appellee. 

McMahon,  C  J.  Appellee,  while  working  in  appellant's  coal  mine, 
received  an  injury  in  his  left  eye;  following  this  injury  he  was  not  able 
to  work  for  two  or  three  weeks;  he  had  the  eye  treated  by  eye  special- 
ists; his  sight  began  to  fail  shortly  after  the  injury,  and  in  six  or  seven 
months  thereafter  he  had  completely  lost  the  sight  of  both  eyes. 

The  Industrial  Board  found  that  the  injury  complained  of  arose  out 
of  and  in  the  course  of  appellee's  employment  while  working  for  appel- 
lant, and  awarded  500  weeks'  compensation  at  the  rate  of  $13.^  per  week, 
with  the  provision  that  the  total  comj>ensation  should  not  exceed  ^,000. 
Appellant  appeals  from  this  award,  and  contends  that  the  award  is  not 
supported  by  tiie  evidence  and  is  contrary  to  law.  There  is  no  conten- 
tion over  the  finding  that  appellee  was  injured  in  the  course  of  his  en>- 
ployment  by  being  struck  in  the  eye  with  a  piece  of  coal  or  something. 
Appellant  contends  that  there  is  no  evidence  that  this  injury  caused  ap- 
pellee to  lose  his  eyesight,  but  that  the  undisputed  evidence  shows  that 
the  blindnes  was  caused  by  a  constitutional  disease.  In  support  of  this 
contention  appellant  insists  that,  in  a  case  of  this  kind,  the  fact  that  the 
blindness  was  the  result  of  the  injury  must  be  proven  by  the  testimony 
of  physicians,  and  that  such  fact  cannot  be  proven  by  nonexpert  witnesses. 

It  is  not  necessary  for  us  to  pass  upon  this  contention,  as  Dr.  Knapp, 
in  answering  the  first  questjion  asked  by  appellant  on  cross-examination, 
testified  that  the  condition  of  appellee's  eyes^  the  atrophy  of  the  optic 
nerves  in  both  eyes,  might  have  resulted  from  the  injury  suffered  by  ap- 
pellee in  February,  1917.  This  statement,  when  taken  with  the  other 
evidence,  is  sufficient  to  support  the  award.  We  have  carefully  ex- 
amined the  evidence  as  set;  out  in  the  briefs  and  as  shown  by  the  record, 
and  find  that  there  is  ample  evidence  to  support  the  award. 

Appellee  was  not  required  to  present  such  proof  as  would  entirely 
exclude  the  possibility  that  his  blindness  was  due  to  a  constitutional  dis- 
ease.    Bucyrus  Co.  v.  Townsend,  117  N.  E.  656. 

Award  affirmed,  and  increased  5  per  cent.  ^     .    _ 


BIANCHI  V.  BOARD  OF  COM'RS  OF  PORT  OF  NEW  ORLEANS. 

(No.  23538.) 

(Supreme  Court  of  Louisiana.    May  3,  1920.) 

84  Southern  Reporter,  657. 

(Syllabus  by  Editorial  Staff.) 
MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  THAT 
EMPLOYEE,   SUING   FOR   COMPENSATION,   HAD   RECOV- 
ERED. 

In  action  under  Employers'  Liability  Act  by  employee,  who  had 
received  compensation  while  he  was  out  of  work  because  of  injury,  and 
who  had  returned  to  work  and  had  been  thereafter  discharged,  evidence 
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held  to  sustain  finding  that  employee  had  regained  his  capacity  for  work 
before  being  discharged. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  405 [6 J.) 

Appeal  from  Civil  District  Court;,  Parish  of  Orleans;  Hugh  C.  Cage, 
Judge. 

Action  by  Charles  Bianchi  against  the  Board  of  Commissioners  of 
the  Port  of  New  Orleans.  Judgment  for  defendant,  and  plaintiff  ap- 
peall.    Affirmed. 

James  J.  McLoughlin,  of  New  Orleans,  for  appellant 
James  Wilkinson,  of  New  Orleans,  for  appellee. 

O'NiELL,  J.  Plaintiff  appeals  from  a  judgment  rejecting  his  demand 
for  compensation  under  the  Employers*  Liability  Act  (Laws  1914,  p.  44). 
He  sprained  his  back,  or  suffered  what  the  doctors  call  a  subluxation  of 
the  spine,  while  working  as  a  carpenter  for  the  defendant  board.  The 
injury  did  not  compel  him  to  quit  work  until  four  days  after  the  occur- 
rence. He  was  then  attended  by  defendant's  physician,  and  later  by  his 
own  physician,  and,  on  the  advice  of  defendant's  physician,  was  put  on 
the  compensation  roll.  He  received  compensation  for  five  weeks,  $15 
for  the  first  week  and  $10  a  week  for  four  weeks.  At  the  end  of  the 
five  weeks  he  applied  to  defendant's  physician  for  a  certificate  with  which 
he  might  return  to  work.  When  he  applied  for  re-employment,  he  stated 
that  he  was  not  yet  able  to  do  hard  work,  and  was  therefore  given  a  posi- 
tion as  watchman.  At  the  end  of  three  weeks  he  was  discharged.  It 
appears  that  there  was  cause  for  his  discharge,  and  that  it  had  no  rela- 
tion his  physical  condition.  He  applied,  then,  to  be  re-employed  as  a 
carpenter,  and  was  tendered  employment;  but,  because  of  a  disagrree- 
ment  as  to  the  wages  he  demanded,  he  declined  to  return  to  work.  There- 
after, he  made  application  to  defendant's  physician  to  be  reinstated  on 
the  compensation  roll,  and,  on  the  doctor's  refusal  to  issue  the  certificate, 
he  brought  this  suit. 

The  district  judge,  in  his  reasons  for  judgment,  states  that  he  was 
convinced  by  the  testimony  that  plaintiff  had  regained  his  capacity  for 
work  before  he  was  discharged  from  the  position  of  watchman.  Having 
carefully  read  the  testimony,  we  concur  in  the  Judge's  conclusion  of  fact. 
It  would  serve  no  good  purpose  to  print  a  review  of  the  evidence,  con- 
sisting of  the  testimony  of  X-ray  experts,  as  well  as  of  a  layman  who 
testified  that  he  saw  the  man  do  hard  work  after  he  was  discharged  from 
the  position  of  watchman. 

The  judgment  appeded  from  is  affirmed. - 
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GRITTA'S  CASE. 


In  re  J.  M.  HARTWELL  &  D.  KNOWLTON. 

In  re  FEDERAL  MUT.  LIABILITY  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts.     Suffolk.    June  23,  1920.) 

127  Northeastern  Reporter,  889. 

1.  MASTER  AND  SERVANT— "CHILD  OR  CHILDREN"  IN  COM- 

PENSATION ACT.  MEANS  LEGITIMATES. 

The  expression  "child  or  children."  used  in  Workmen's  Compensa- 
tion Act,  part  2,  §  7,  cl.  (c),  as  amended  by  St.  1914,  c.  708,  §  3,  cl.  (c), 
and  St.  1919,  c.  204,  refers  only  to  a  legitimate  child  or  children,  in  view 
of  Rev.  Laws.  c.  133.  §  3. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Secoiid 
Series,  Child.) 

2.  MASTER  AND  SERVANT— ILLEGITIMATE  CHILDREN,  MEM- 

BERS OF  EMPLOYEE'S  FAMILY,  HELD  DEPENDENTS  EN- 
TITLED TO  COMPENSATION. 

Illegitimate  children  of  deceased  employee,  living  with  him  and  his 
mistress,  who  had  a  living  husband  undivorced,  in  one  family,  and  in 
fact  dependent  on  the  employee,  held  entitled  to  compensation  under 
Workmen's  Compensation  Act,  as.  amended,  though  their  mother  was 
not. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
^'.  '  » 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Maria  S. 
Gritta,  alleged  widow,  for  compensation  for  the  death  of  Andrea  Gritta, 
the  employee,  opposed  by  J.  M.  Hartwell  &  D.  Knowlton,  the  employer, 
and  the  Federal  Mutual  Liability  Insurance  Company,  the  insure.  Com- 
pensation was  denied  the  widow  but  awarded  her  children,  the  award  af- 
firmed by  the  superior  court,  and  the  insurer  appeals.  Decree  of  the  su- 
perior court  confirming  award  affirmed. 

The  second  and  third  rulings  requested  by  the  insurer,  referred  to  in 
the  opinion;  follow: 

(2)  On  all  the  evidence,  Frances  and  Andrea  Pappalardo  [deced- 
ent's children],  otherwise  known  as  Frances  and  Andrea  Gritta,  are  not 
entitled  to  compensation. 

(3)  On  all  the  evidence,  Frances  and  Andrea  Pappalardo,  otherwise 
known  as  Frances  and  Andrea  Gritta,  were  not  members  of  the  de- 
ceased employee's  family. 

J.  Frank  Scannell,  of  Boston,  for  appellant 
A.  David  Epstein,  of  Boston,  for  appellees. 

Crosby,  J.  The  record  shows  that  Mary  Pappalardo  was  married  in 
Italy  and  lived  there  with  her  husband;  that  before  she  left  that  coun- 
try, in  1911,  her  husband  had  been  convicted  of  serious  offenses  and  com- 
mittvd  to  prison  for  life;  that  his  wife  then  came  to  America,  met  the 
deceased  employee,  and  later,  about  September  26,  1913,  'Vent  through 
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a  marriage  ceremony,  legal  in  form,"  with  him;  and  that  thereafter  the 
parties  lived  together  as  husband  and  wife. 

The  single  member  of  the  Industrial  Accident  Board  found  that  in 
entering  into  the  alleged  marriage  contract  she  did  so  with  the  belief 
there  was  no  legal  obstacle  to  it^  and  that  "at  no  time  was  any  question 
raised  in  her  mind  as  to  the  legality  of  her  marriage,  until  the  present 
proceedings  were  begun";  that  two  children  were  bom,  and  the  parents 
and  children  lived  together  mitril  the  employee  received  an  injury  which 
resulted  in  his  death;  and,  further,  that  the  children  were  totally  depend- 
ent upon  the  deceased. 

[1]  'He  also  found  that  the  mother  is  nob  entitled  to  compensation 
under  the  act;  that  finding,  upon  review,  has  been  affirmed  by  the  Indus- 
trial Accident  Board  without  appeal.  The  board  also  affirmed  the  find- 
ing that  the  children  did  notJ  come  within  the  definition  of  ''child  or 
diildren"  as  those  words  are  used  in  St.  1911,  c.  751,  part  2,  §  7,  d.  (c), 
as  amended  by  St.  1914,  c.  708,  §  3,  cl.  (c),  and  St.  1919,  c  204.  They 
must  be  held  to  refer  only  to  a  legitimate  child  or  children.  R.  L.  c. 
133,  §  3;  Baylis  v.  Baylis,  207  N.  Y.  446,  101  N.  E.  176. 

After  defining  the  persons  who  are  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  employee,  in  part  2,  §  7, 
it  is  further  provided  in  the  same  section  that — 

'In  all  other  cases  questions  of  dependency,  in  whole  or  in  part, 
shall  be  determined  in  accordance  with  the  fact,  as  the  fact  may  be  at  the 
time  of  the  injury." 

Part  5,  §  2,  defines  dependents  as  follows: 

"  'Dependents'  shall  mean  members  of  the  employee's  family  or  next 
of  kin  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the 
employee  for  support  at  the  time  of  the  injury." 

In  Cowden's'  Case,  225  Mass,  66,  at  page  dl,  113  N.  £.  1036^  1037, 
it  was  said: 

"  'Family^  in  its  usual  sense  means  'the  collective  body  of  persons 
who  live  in  one  house  and  under  one  head  or  management'  Dodge  v. 
Boston  &  Providence  R.  R.,  154  Mass.  299,  301.  That  is  the  significance 
ordinarily  attributed  to  the  word  under  the  act  Kell^s  Case,  222  Mass. 
538.    See  Newman's  Case.  222  Mass.  563.  568." 

See  cases  cited  19  Cyc.  451.  452.  453. 

The  board  has  found  that  the  children  were  members  of  the  em- 
ployee's family,  tiiat  finding  is  amply  supported  by  the  evidence.  It 
would  seemr  plain  from  the  facts  recited  in  the  record,  that  these  children 
from  the  date  of  their  respective  births  lived  with  their  mother  and  the 
employee  until  his  death ;  that  he  supported  them  and  they  were  a  part  of 
his  family  to  the  same  extent  as  if  their  parents  had  been  lawfully  mar- 
ried. The  deceased  employee  recognized  the  moral  obligation  which 
rested  upon  him  to  support  the  children  and  cared  for  them  as  his  own 
lawful  offspring,  and  manifestly  they  were  in  fact  members  of  his  family 
at  the  time  of  his  death. 

[2]  The  question  remains  whether  the  illegitimacy  of  these  children 
affects  their  status  as  members  of  the  employee's  family  under  the  act. 
It  is  the  contention  of  the  insurer  that,  as  the  act  does  not  specifically 
include  illegitimate  children  as  entitled  to  its  benefits,  they  should  not  be 
held  to  take  by  implication;  and  that  in  the  interests  of  marital  morality 
and  sound  public  policy  they  should  not  be  held  to  be  members  of  the 
employee's  family.  Considerations  of  public  policy  which  would  prevent 
a  wrongdoer  from  participating  in  the  benefits  of  the  act  ought  not  to 
apply  to  innocent  children  bom  out  of  lawful  matrimony;  they  are  not 
responsible  for  their  existence  or  status,  they  have  committed  no  wrong, 
and  they  must  be  supported  as  the  death  of  the  employee  has  taken  from 
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them  the  care  and  maintenance  which  they  had  previously  received  from 
him  as  the  head  of  the  family.  We  are  of  opinion  that  upon  the  facts 
disclosed  by  the  record  they  are  entitled  to  compensation  under  the  act. 

Although  the  question  has  not  previously  been  considered  by  this 
court,  the  conclusion  reached  is  in  harmony  with  that  of  courts  in  other 
jurisdictions  where  it  has  arisen  under  workmen's  compensation  acts  con- 
taining provisions  similar  to  our  own  in  this  respect.  Roberts  v.  Whaley 
192  Mich.  133,  158  N.  W.  209,  L.  R.  A.  1918A,  189;  Scott's  Case,  117  Me. 
436.  104  Atl.  794;  Piccinim  v.  Connecticut  Light  &  Power  Co.,  93  Conn. 
423,  106  Atl.  330. 

The  cases  of  Bell  v.  Terry  &  Tench  Co.,  177  App.  Div.  123,  163  N.  Y. 
Supp.  733,  and  Scott  v.  Independent  Ice  Co.  (Md.)  109  Atl.  117,  are  not 
at  variance  with  the  conclusion  here  reached.  The  language  of  the  Work- 
men's Compensation  A<:ts  there  construed  are  materially  different  from 
ours,  and  for  that  reason  need  not  be  considered. 

It  follows  that  the  rulings  2  and  3,  requested  by  the  insurer,  could 
not  properly  have  been  made. 

Decree  affirmed. 

^^^ 


HOGAN'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.     Suffolk.    June  26,  1920.) 

127  Northeastern  Reporter,  892. 

1.  MASTER  AND  SERVANT— FINDING  BY  ACCIDENT  BOARD 

MUST  STAND  UNLESS  UNSUPPORTED. 
A  finding  by  the  Industrial  Accident  Board  must  stand  unless  wholly 
tmsupported  by  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

2.  MASTER   AND   SERVANT— COMPENSATION    CLAIMANT.   A 

TEAMSTER  LET  TO  ANOTHER  HELD  TO  REMAIN  IN  EM- 
PLOY OF  GENERAL  EMPLOYER. 

Teamster  let  with  team,  who  received  order  from  foreman  of  hiring 
company  to  ^o  to  freight  house  for  wool  and  deliver  it,  who  was  injured 
while  delivenng  a  load  at  a  warehouse  while  using  rope  and  tackle  owned 
by  the  consignee,  held  to  have  remained  in  the  employ  of  his  general  em- 
ployer, having  been  given  only  general  directions  by  the  hiring  company, 
so  that  compensation  was  properly  awarded  against  the  general  employer. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  John  H. 
Hogan,  the  employee,  opposed  by  M.  J.  McCarthy  &  Company  and  another 
the  employers,  and  the  London  Guarantee  &  Accident  Company  and  anoth- 
er, the  insurers.  Compensation  was  awarded  to  be  paid  by  the  named 
insurer,  the  award  confirmed  by  the  superior  court,  and  the  insurer  appeals. 
Decree  affirmed. 

H.  S.  Avery,  of  Boston,  for  insurer. 

Carholl,  J.  John  J.  Hogan,  the  employee,  at  tne  time  he  received 
the  injury  coipplained  of  was  a  teamster  in  the  general  employ  of  M.  J. 
McCarthy  &  Company.     On  the  morning  of  the  accident  he  drove  the 
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team  from  the  general  employer's  stable  to  the  Youlden,  Smith  &  Hop- 
kins' ''stand"  on  Atlantic  aventie,  Boston,  and  received  an  order  from  the 
foreman  of  that  company  to  go  to  the  freight  house  for  some  wool  and 
deliver  it  at  the  storehouse  of  the  owner.  Two  loads  had  been  disposed 
of,  and  as  the  employee  was  deliverinfif  the  third  to  the  firm  of  Cordingly 
&  Company  at  its  warehouse  on  Summer  street,  he  was  injured.  In  un- 
loading the  wool  a  rope  and  tackle  owned  by  Cordingly  &  Company 
were  used.  The  rope  was  lowered  from  the  building  to  the  wagon  by  an 
employee  of  Cordingly  &  Company,  and  Hogan  fastened  the  tackle  to 
one  of  the  bags  of  wool,  which  in  some  way  broke  away  from  the  fast- 
ening and  fell  upon  him.  Both  M.  J.  McCarthy  &  Company  and  Youlden, 
Smith  &  Hoi^ins  were  insured.  The  Industrial  Accident  Board  found 
that  Hogan  was  in  the  employ  of  M.  J.  McCarthy  &  Company  when  in- 
jured, and  awarded  compensation.  From  a  decree  of  the  superior  court 
sustaining  this  finding,  the  insurer  of  M.  J.  McCarthy  &  Company  appeal- 
ed. 

[1,  2]  The  question  we  have  to  decide  is  whefther  the  finding  of  the 
Industrial  Accident  Board,  that  Hogan  when  injured  was  in  the  employ 
of  M.  J.  McCarthy  &  Company,  was  wholly  unsupported  by  the  agreed 
facts  and  the  evidence.  The  employee  received  his  wages  from  the  gen- 
eral employer,  and  in  the  management  of  the  team  was  its  servant  He 
was  doing  the  work  of  a  teamster  under  the  special  emplo3rment  of 
Youlden,  Smith  &  Hopkins  precisely  as  he  would  have  done  it  imder  his 
general  employment  if  the  owner  of  the  wool  had  hired  the  general  em- 
ployer to  do  Uie  teaming.  No  specific  instructions  were  given  to  Hogan 
by  Youlden,  Smith  &  Hopkins  as  to  the  manner  of  delivering  or  unload- 
ing the  wool,  only  the  most  general  directions  were  given  him,  he  was 
told  to  go  to  the  freight  house,  get  the  wool  and  deliver  it  where  or- 
dered; in  doing  the  work  of  loading  and  unloading,  of  transporting  and 
delivering  it,  he  was  left  entirely  to  himself,  and  no  further  directions 
were  given  by  Youlden,  Smith  &  Hopkins.  It  is  the  ordinary  work  of  a 
truckman  to  unload  that  which  he  has  carried,  and  it  could  be  found  to 
be  within  the  scope  of  the  authority  of  the  general  employer  to  give 
specific  orders  to  such  driver,  as  was  the  employee,  as  to  the  manner  in 
which  he  was  to  unload  the  wool.  At  least  in  the  absence  of  evidence 
showing  such  control  by  Youlden,  Smith  &  Hopkins,  it  may  be  presunied 
that  the  authority  still  continued  in  the  general  employer.  The  case  at 
bar  is  to  be  distinguished  from  Scribner's  Case,  231  Mass.  132,  120  N. 
£.  350,  3  A.  L.  R.  1178^  where  the  right  and  exercise  of  specific  control 
as  to  the  work  of  the  employee  passed  from  the  general  to  the  special 
employer.  It  might  have  been  found  (as  it  was  found  by  the  Industrial 
Accident  Board),  that  the  work  which  Hogan  was  doing  when  injured 
was  within  the  general  control  of  M.  J.  MrCarthy  &  Company,  and  not 
of  Youlden,  Smith  &  Hopkins;  and  that  the  act  of  the  employee  at  the 
time  of  the  injury  was  one  in  which,  under  the  practice  of  the  parties, 
the  employee  continued  subject  to  the  direction  and  control  of  his  general 
employer,  and  did  not  become  subject  to  that  of  the  company  to  whom  he 
was  lent  or  hired.  The  case  comes  within  the  principle  and  authority  of 
Clancy's  Case,  228  Mass.  316,  117  N.  E.  347,  and  Emack's  Case,  232  Mass. 
596,  123  N.  E.  86;  Quinby  Co.  v.  Estey,  221  Mass.  56,  108  N.  E.  908; 
Paulson  v.  Jarvis,  122  L.  T.  Rep.  471. 

Decree  affirmed. 
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WHITE  V.  SLATTERY  CO. 

(Supreme  Judicial  Court  of  Massachusetts.    Suffolk.     May  20,  1920.) 

127  Northeastern  Reporter,  597. 

4.  MASTER  AND  SERVANT  —  EMPLOYEE'S  FAILURE  TO  RE- 

SERVE    UNDER     COMPENSATION     ACT     COMMON-LAW 

RIGHTS  HELD  A  BAR  TO  ACTION. 

The  facts  that  defendant  employer  was  a  subscriber  under  the 
Workmen's  Compensation  Act,  and  that  plaintiff,  an  injured  employee, 
had  not  reserved  her  common-law  rights  as  provided  in  such  act  (St 
1911,  c.  751,  pt  1,  §  5),  were  a  complete  bar  to  plaintiff's  cause  of  ac- 
tion for  her  injuries  at  common  law,  if  they  arose  out  of  and  in  the 
course  of  her  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 

5.  MASTER    AND    SERVANT    —    INJURIES    WHILE    LEAVING 

WORK  DURING  LUNCH  HOUR  HELD  TO  "ARISE  OUT  OF 

AND  IN  COURSE  OF  EMPLOYMENT." 

Injuries  to  female  buyer  of  millinery  employed  by  department  store 
when  using  its  elevator  to  leave  store  during  lunch  hours  to  buy  theater 
tickets  for  herself  and  mother  held  to  have  arisen  out  of  and  in  the 
"course  of  her  employment"  within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  37S[2].) 

(For  other  definitions,  see  Words  and  Phrases,  F5rst  and  Second 
Series,  Course  of  Emplo3micnt.) 

6.  MASTER  AND  SERVANT— EMPLOYEE  OF  SUBSCRIBER  UN- 

DER COMPENSATION  ACT  HELD  NOT  ENTITLED  TO  SUE 

AT  LAW,  NOT  HAVING  GIVEN  NOTICE. 

Plaintiff  having  been  employee  of  defendant,  a  subscriber  under  the 
Workmen's  Compensation  Act,  and  not  having  given  notice  necessary 
under  St.  1911,  c.  751,  pt.  1,  §  5,  to  retain  her  right  to  action  at  law  for 
injuries,  injuries  having  been  received  and  having  arisen  out  of  and  in 
course  of  emplojrment,  she  could  not  maintain  action  at  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  $  351.) 

Exceptions  from  Superior  Court,  Suffolk  County.  Lloyd  E.  White, 
Judge. 

Action  by  Katherine  M.  White  against  K  T.  Slattery  Company, 
wherein  defendant  filed  a  plea  in  abatement  as  well  as  the  general  issue. 
There  was  a  finding  for  plaintiff  on  the  issue  of  fadt  involved  in  the 
plea  in  abatement,  and  directed  verdict  for  defendant  on  the  general  issue, 
and  both  parties  except  Defendant's  exceptions  to  finding  on  its  plea  in 
abatement  sustained,  and  judgment  entered  for  it;  plaintiff's  exceptions 
overruled. 

John  J-  O'Hare  and  John  P.  Sylvia,  Jr.,  both  of  Boston,  for  plain- 
tiff. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (E.  C.  Stone  and  (lay 
Gleason,  both  of  Boston,  of  counsel),  for  defendant. 

RuGG,  C.  J.  This  is  an  action  of  tort  wherein  the  plaintiff  seeks  to 
recover  compensation  for  injuries  sustained  by  her  in  1912.  The  j^in- 
tiff  filed  a  declaration  briefly  but  adequately  setting  forth  her  cause  of 
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Department  1. 

Appeal  from  Superior  Court,  Los  Angeles  County,  Curtis  D.  Wilbur, 
Judge. 

Action  by  the  Massachusetts  Bonding  &  Insurance  Company  against 
the  Los  Angeles  Railroad  Corporation.  Judgement  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Gibson,  Dunn  &  Crutcher  and  Norman  S.  Sterry,  all  of  Los  Angeles, 
for  appellant. 

£.  B.  Drake  and  Kemp,  Mitchell  &  Silberberg,  all  of  Los  Angeles, 
for  respondent. 

Olney,  J.  This  is  an  appeal  from  a  judgment  for  plaintiff  in  an  ac- 
tion for  damages  sustained  by  the  death  of  one,  Ogan,  through  the  al- 
leged negligence  of  the  defendant.  At  the  time  of  his  death  Ogan  was 
employed  by  a  corporation  known  as  Bowles  Bros  Company,  and  in 
the  course  of  his  employment  was  driving  a  wagon  westerly  on  Pico 
street  in  Los  Angeles.  The  defendant  operates  a  two-track  electric  street 
railroad  on  the  street,  the  tracks  occupying  the  middle  of  the  street. 
Ogan  was  on  the  northerly  or  right-hand  side  of  the  street  as  he  was 
going,  and  off  the  tracks.  On  approaching  the  intersection  of  South 
Union  street  he  turned  to  the  left  or  south  across  the  tracks  as  if  to  turn 
into  South  Union  street.  He  was  driving  slowly,  and  apparently  turned 
without  any  signal  of  his  intention  and  without  looking  back.  His  wagon 
was  struck  by  one  of  the  defendant's  cars  coming  up  behind  him;  he  was 
thrown  from  the  wagon  and  sustained  injuries  from  which  he  died.  He 
left  a  widow  and  two  adult  sons.  His  widow  made  claim  against  his 
employer  under  the  Industrial  Compensation  Act  (St  1913,  p.  279),  and 
the  claim  was  allowed,  and  was  paid  by  the  plaintiff  as  the  insurance 
carrier  for  the  employer.  The  plaintiff  then  brought  the  present  action 
as  subrogated  by  the  Industrial  Compensation  Act  to  any  right  of  ac- 
tion against  the  defendant  for  Ogan's  death. 

There  seems  to  be  little  doubt  but  that  Ogan  was  guilty  of  contri- 
butory negligence  in  turning  as  he  did  across  the  defendant's  tracks 
without  signal  and  without  looking  back.  Counsel  for  the  plaintiff  do 
not  contend  to  the  contrary.  The  case  was  tried  for  the  plaintiff  in  the 
lower  court  chiefly  upon  the  theory  that  after  Ogan  had  turned  and  had 
placed  himself  in  a  position  of  peril,  his  peril  was  observed  and  realized 
by  the  motorman  of  the  approaching  car  in  time  for  him,  acting  with 
reasonable  promptness  under  the  circumstances,  to  stop  the  car  and 
avoid  the  accident,  and  he  did  not  do  so.  It  is  upon  this  theory  alone 
that  it  is  sought  here  to  justify  the  verdict  for  the  plaintiff.  If  the  evi- 
dence be  sufficient  to  sustain  the  verdict  upon  this  ground  it  is  at  best 
but  little  more  than  sufficient  for  that  purpose.  It  is  not  a  case  of  which 
it  can  be  said  that  a  verdict  for  the  plaintiff  is  certainly  a  just  one  or 
that  a  new  trial  would  reasonably  result  in  another  such  verdict  In 
other  words  it  is  not  a  case  where  it  can  be  said  with  any  certainty  that 
substantial  justice  has  Ijeen  done  and  that  the  result  should  therefore 
not  be  disturbed  because  of  errors  which  may  have  occurred  in  reaching 
it.  There  was  one  substantial  error  which  did  occur  and  which  under 
these  circumstances  requires  a  reversal  and  new  trial. 

The  plaintiff's  complaint  alleged  the  fact  of  Ogan's  death  throug^h 
the  negligence  of  the  defendant;  that  he  left  a  widow  and  two  sons  of 
whom  the  widow  was  dependent  on  him  for  support;  that  the  plaintiff 
by  reason  of  its  pa3rment  of  the  claim  of  the  widow  against  Ogan^s 
em|>loyer  had  been  subrogated  to  any  right  of  action  for  his  death,  and 
then,  as  the  only  allegation  of  damages  suffered,  alleged  that  by  reason 
of  Ogan's  death,  his  widow  had  been  damaged  in  the  sum  of  $10,000. 
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There  was  no  allegation  of  damage  to  the  sons  nor  of  facts  from  which 

such  damage  might  be  inferred.     The  complaint,   also,  in  alleging  the 

pght  in  the  plaintiff  by  way  of  subrogation  to  maintain  the  action  alleged 

j't  to  be  to  maintain  an  action  for  all  damages  suffered  by  the  widow 

nrithout  mention  of  any  damages  to  the  sons.    At  the  trial  no  evidence 

was   introduced  of  any  relation  between  Ogan  and  his  adult  sons  who 

were  not  living  with  him,  which  showed  any  pecuniary  damage  on  their 

part. 

£1}  In   this   condition   of   the   pleadings   and   the  evidence  the   jury 
Were   charged  that  the  action  was  one  prosecuted  by  the  plaintiff  to  re- 
covcr   damages  alleged  to  have  been  sustained  by  the  widow  and  sons  of 
Og^an  ;    that  the  right  of  the  widow  and  heirs  to  recover  for  his  death 
hid     vested  in  the  plaintiff;  that  if  the  jury  found  for  the  plaintiff  the 
Qiea^uj-'c  of  the  recovery  which  should  be  allowed  was  the  amount  of 
danra^r^  suffered  by  the  heirs;  that  the  jury  in  fixing  damages  might 
consider  the  relation  of  the  widow  and  children  to  their  deceased  hus- 
band    ^Lxid  father;  and  that  the  fact  that  the  widow  and  children  had  been 
and    ^^firoxiM  be  deprived  of  the  comfort,  society,  and  protection  of  the  de- 
fai<Ia:n.t  might  be  considered  in  arriving  at  the  pecuniary  value  of  the 
life  €>^      Ogan  to  his  widow  and  children. 

I»*      other  words,  while  the  complaint  alleged  and  the  evidence  showed 

only     cSaunage  to  the  widow,  the  case  was  unequivocally  submitted  to  the 

JULry     9.^    one  wherein  their  verdict,  if  they  found  for  the  plaintiff,  should 

'^  for      the  amount  of  damages  suffered  by  the  adult  sons,  as  well  as  by 

the  ^v«ri<:low.    The  error  in  so  instructing  the  jury  is  manifest. 

.      t^J     In  this  connection  it  may  be  well  to  note  a  claim  made  by  the 

flefencisfcnt.     It  is  that  since  only  the  widow  made  claim  against  Ogan's 

fini>lc>3r-^r  and  was  alone  paid  by  the  plaintiff,  the  plaintiff's  right  by  way 

.  *'*^^«-ogation  was  limited  to  a  recovery  of  the  damages  suffered  by  her 

aion^.  This  is  not  correct.    The  making  of  a  lawful  claim  for  compen- 

satior^^     under  the  Industrial  Compensation  Act  works  a  subrogation  of 

^^   ^*S"lit  of  action  to  recover  for  his  death,  whether  the  person  making 

l^^^l^Jmn  be  the  exclusive  beneficiary  for  whom  such  action  would  lie  or 

Th  '^^estem   States,  etc.,  Co.  v.  Bayside  Lumber  Co.,   187   Pac.  735. 

J^    I*l^intiff,  therefore,  was  entitled  to  maintain  an  action  for  any  dam- 

iP^.  ^i^ifered  by  the  sons,  as  well  as  by  the  widow.    But  the  point  is  that 

^^"-^      xiot  bring  such  an  action.     The  action  it  brought  was  only  for 

that^^^^®  suffered  by  the  widow.    The  jury,  nevertheless,  were  instructed 

^    ^1^^  action  was  one  for  damages  suffered  by  the  sons,  as  well  as  by 

jIj    ^^iclow,  and  that  if  they  found  for  the  plaintiff  they  should  determine 

^^**ount  of  the  verdict  accordingly. 
^  .  f-^i  The  only  answer  made  by  plaintiff's  counsel  to  the  defendant's 
jjj^^  oi  error  in  the  respect  under  discussion  is:  First,  that  it  appears 
jIj^  ^^^  trial  court  in  charging  the  jury  stated,  "It  is  admitted  by  coimsel 
jQ  *o«-  the  purpose  of  this  litigation  the  right  of  the  widow  and  heirs 
Ijy.  ^^Over  for  the  death  of  the  deceased  husband  and  father  have  vested 
^^^^T-^iion  of  law  in  the  plaintiff  corporation";  and,  second,  that  at- 
Ij.;^!^^*^  was  not  called  to  the  point  in  argument  on  motion  for  a  new 
^jj^  "^^^Hcn,  in  fairness,  it  should  have  been.  It  is  argued  that,  in  view  of 
gmj^^^^^cme»t  in  the  charge  as  to  admission  by  counsel,  it  must  be  pre- 
m^^j^^  that  such  admission  was  made,  even  though  there  be,  as  there  is, 
whe^J?^  in  the  record  showing  such  admission.  We  need  not  decide 
^^*^^r  such  statement  in  a  charge  to  the  jury  proves  itself,  so  to  speak, 
3j^[,^T^^t  anything  in  the  record  to  substantiate  it,  for,  assuming  that  an 
^J^^^^ion  was  made  as  stated,  it  was  plainly  no  more  than  an  admission 
p\ab^^-  subrogation  worked  by  law.  It  was  not  an  admission  that  the 
^ij^^'^iiflF  was  entitled  to  recover  for  damages  suffered  by  the  sons,  as 
^is  by  the  widow.     The  language  quoted  itself  shows  that  it  was 
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not  this  question,  but  the  matter  of  subrogation  which  was  in  the  mind  of 
the  court  as  that  which  was  admitted,  and  a  reading  of  the  balance  of 
the  instruction  confirms  this  view. 

[4J  As  to  the  second  contention  of  plaintiff's  counsel,  that  attention 
was  not  called  to  the  point  in  the  argument  on  motion  for  a  new  trial 
when,  in  fairness,  it  should  have  been,  suffice  it  to  say,  both  that  this 
fact  does  not  appear  from  the  record,  but  only  from  counsel's  state- 
ment, and  also  that  it  cannot  be  said  that  the  right  to  complain  of  an 
error  appearing  on  the  record  is  lost  by  a  failure  to  call  specific  attention 
to  it  in  presenting  a  motion  for  a  new  trial. 

Judgment  reversed. 

We  concur:  Shaw,  J.;  Lawlor,  J. 


WESTERN  INDEMNITY  CO.  v.  INDUSTRIAL  ACQDENT  COM- 
MISSION  ET  AL.    (S.  F.  8796.) 

(Supreme  Court  of  California.    May  12,  1920.) 

109  Pacific  Reporter,  27. 

2.  MASTER  AND  SERVANT— FINDING  OF  FACTS  IN  COMPEN- 

SATION CASE  CONCLUSIVE. 

Findings  of  the  Industrial  Accident  Commission  under  Workmen's 
Compensation  Act  upon  questions  of  fact  are  conclusive,  where  there  is 
any  substantial  evidence  to  support  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7J.) 

3.  MASTER  AND  SERVANT  —  EVIDENCE  INSUFFIQENT  TO 

SHOW  CONTRACT  OF  INSURANCE  PRIOR  TO  ACCIDENT. 

Evidence  of  employer  in  a  proceeding  under  Workmen's  Compensa- 
tion Act  as  to  acceptance  of  counter  offer  of  the  indemnity  company  on 
receiving  employer's  application  stating  a  certain  minimum  premium  held 
not  sufficiently  definite  upon  which  to  base  a  finding  that  the  employer 
accepted  the  counter  offer  prior  to  the  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[1J.) 

5.  MASTER  AND  SERVANT  —  FINDING  OF  AUTHORITY  OF 

AGENT  TO  BIND  INDEMNITY  COMPANY  BY  PAROL  HELD 

NOT  SUSTAINED  BY  EVIDENCE. 

In  a  compensation  proceeding  involving  liability  of  an  indemnity 
company  to  an  employer  of  an  injured  servant,  evidence  held  insufficient 
to  support  a  finding  that  a  local  agent  of  the  indemnity  company  had 
authority  to  bind  the  company  by  parol  from  application. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[1].) 

6.  MASTER  AND  SERVANT-FINDING  OF  CUSTOM  THAT  AS- 

SURED   WAS    COVERED    FROM    DATE   OF   APPLICATION 

NOT  SUSTAINED  BY  EVIDENCE. 

In  a  proceeding  under  Workmen's  Compensation  Act,  a  finding  that 
it  was  the  custom  and  the  practice  that  an  employer  was  covered  by  insur- 
ance from  the  date  of  his  application,  where  the  terms  of  the  application 
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^ere  not  unconditionally  accepted  by  the  company,  held  not  supported 
^y  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

Wilbur,  J.,  dissentmg. 

In  Bank. 

Certiorari  to  Industrial  Accident  Commission. 

Proceeding  by  Ethel  Lamb,  under  the  Workmen's  Compensation  Act, 
to  obtain  compensation  for  the  death  of  her  husband,  John  Lamb,  op- 
posed by  M.  B.  Pond,  the  employer,  and  the  Western  Indemnity  Com- 
pany. There  was  an  award  of  compensation,  and  the  Indemnity  Com- 
pany boings  certiorari.    Award  annulled. 

E.    F.  Conlin,  of  San  Francisco,  for  petitioner. 

Clarence  N.  Riggins,  of  Napa,  appearing  specially  and  not  otherwise, 
^or    respondent  Ethel  Lamb. 

Oliristopher  M.  Bradley  and  A.  E.  Graupner,  both  of  San  Francisco, 
'or   respondents. 


-  -'WLOR,  J.     This  is  a  writ  of  review  issued  upon   the  application 

of   petitioner,    the    Western   Indemnitty    Company,    a   corporation.     The 

Indus t: rial  Accident  Commission,  on  April  23,   1918,  made  an  award  in 

«e  sur^  of  $2,596.14  against  the  petitioner  and  in  favor  of  Ethel  Lamb, 

jor    tF&^  accidental  death  of  her  husband,  John   Lamb,  an  employee  of 

^^\  I^ond,  of  Napa  county,  it  having  been  found  by  the  commission  that 

petit iox^er  was  the   insurance  carrier   of  Dr.   Pond  at  the   time  of   the 

"*J"r3r-       It   appears   that   Dr.    Pond   had    been   engaged   in    operating   a 

small     ^arm  and  fruit  orchard  some  10  or  12  miles  from  the  city  of  Napa. 

John     X_amb  was  employed  on  the  place  as  a  man  of  all  work,  and,  al- 

Jjoug^^     ^hj^^  l^jn^l   q£   occupation   does   not    fall   within   the   Workmen's 

^^"^P^aisation  Act,  both  Dr.  Pond  and  Lamb  nevertheles  elected  to  come 

/^_   **^  provisions. 

I  .         1^^    October  2,  1917,  Lamb  took  a  team  of  horses  used  on  the  place 

f  w  *        ^  acksmith  shop  in  the  city  of  Napa  to  be  shod.    About  noon,  as  he 

.  j^*    *^^iJcing  the  horses  out  of  the  shop,  they  became  unmanageable  and 

'  ^''^P^^d  upon  him,  inflicting  injuries  from  which  he  died  on  October  6. 

ancf».  principal  contention  of  petitioner  is  that  it  was  not  the  insur- 

'  nert"    ^^^^"^  of  Dr.  Pond  when  the  accident  occurred,  and  in  this  con- 

•  com*^^^    petitioner  makes  the  claim   that  the   following   findings   of   the 

JJ^^^sion  are  without  support  in  the  evidence: 

-ij^      ^^)    That  prior  to  the  said  2d  day  of  October,   1917,  and  on  or 

a^r^      -tte  24th  day  of  September,  1917,  the  defendant  M.  B.  Pond  had 

3^yV^^^   to  Arthur  H.  Smith  of  Napa,  the  duly  accredited  and  authorized 

tjjgj^  ^     <:fcf  the  defendant  Western  Indemnity  Company,  for  a  renewal  of  a 

eny^j    ^^-^cpiring  policy  of  insurance  covering  his  liability  for  injury  to  his 

to  t^iz^*^^'  ^"^  ^^^  requested  said  agent  to  procure  for  him  such  policy, 

^oi4:^i^^   effect   upon   the   expiration   of   his   then   existing   policy,   which 

cust,;^       expire   on   September   25,    1917.     That   at  that   time   it   was  the 

sub^     ^^•^  and  the  practice  that  an  assured  was  covered  by  the  insurance 

That^^^^^^^y  provided  in   the  policy,   from  the   date  of   his  application. 

2d  cj        ^  fter  the  application  by  said  defendant  Pond,  and  before  the  said 

Smit:^'^^    of  October,  1917,  said  defendant  Pond  was  notified  by  said  agent 

ejta^^JV^       that   the  premium   or   rate   of   said   insurance  had   increased,   the 

^^,^^        ^unount  of   such  increase  being  at  that  time  not  known   to  said 

con^  That  thereupon  said  defendant   Pond  stated  his  willingness  and 

6e     i^^^^  *o  P^y  *^^  increased  rate,   and  again  requested  that  the  policy 

^'^^ed.     That  thereafter,  and  pn  or  about  the  10th  day  of  October, 
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1917,  the  general  agents  of  said  Western  Indemnity  Company  duly 
issued  their  policy  of  insurance  dated  the  25th  day  of  September,  1917, 
to  the  said  defendant  Pond,  insuring  him  against  his  liability  for  injuries 
to  his  employees,  and  that  on  the  10th  day  of  October,  1917,  said  de- 
fendant duly  paid  to  said  agent  Smith  the  full  premium  for  said  insur- 
ance, which  premium  was  duly  received  and  accepted  by  said  agent 
(7)  That  by  reason  of  the  facts  as  set  forth  in  paragraph  6  hereof,  the 
defendant  Western  Indemnity  Company  was  the  insurance  carrier  of 
said  defendant  employer  at  the  time  of  said  injury,  and  had  insured  said 
employer  against  liability  for  full  compensation  for  said  injury,  and 
said  employer  is  entitled  to  be  relieved  from  such  liability  under  the 
provisions  of  subdivision  (e)  (2)  of  section  30  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act  of  1917." 

The  evidence  will  sufficiently  appear  in  the  discussion. 

Arthur  H.  Smith,  doing  business  under  the  name  of  "Arthur  H. 
Smith  &  Co.'  'in  the  city  of  Napa,  was  engaged  in  placing  insurance  for 
various  companies,  including  the  Western  Indemnity  Company.  Upon 
the  filing  by  petitioner  with  the  state  insurance  commissioner  of  "a  du- 
plicate power  of  attorney"  on  July  1,  1917,  a  license  was  issued  to 
Smith  for  the  term  of  one  year  in  compliance  with  the  provisi<Mis  of 
section  633  of  the  Political  Code.  The  license  gave  Smith  authority 
"to  solicit  implications  for  insurance  or  surety  bonds  or  to  effect  insur- 
ance or  surety  bonds  in  the  name  of  said  company."  This  power  of 
attorney  was  not  introduced  in  evidence,  but  we  shall  assume  that  it 
corresponded  with  the  license. 

In  September,  1916,  Smith  secured  for  Dr.  Pond  a  policy  of  com- 
pensation insurance  in  "the  Massachusetts  Company."  That  policy  ex- 
pired on  September  25,  1917.  On  September  24,  1917,  Dr.  Pond  went 
to  the  office  of  Smith,  and  "verbally"  requested  that  such  policy  be 
"renewed."  There  is  a  dispute  in  the  testimony  of  Dr.  Pond  and  Smith 
as  to  whether  on  this  occasion  Dr.  Pond  saw  Smith  personally  or  dealt 
with  an  employee  in  Smith's  office    Dr.  Pond  testified  that — 

"Some  time  in  September,  I  think  after  the'  15th,  I  received  a 
letter  from  Mr.  Smith  stating  that  my  policy  terminated  *  *  *  asking 
me  ♦  ♦  '  if  I  wanted  a  renewail.  I  gave  the  letter  to  Mr.  Smith 
when.  I  went,  and  ordered  a  renewal  of  insurance.  I  left  it  as  a  re- 
minder. *  ♦  ♦  He  says,  'The  premium  will  be  raised.'  I  was  in- 
formed that  the  last  premium  would  be  $10  for  farmers,  and  it  would 
be  probably  $15.  ♦  ♦  ♦  Any  discussion  we  had  was  simply  his  state- 
ment to  me  that  it  would  be  probably  not  less  than  $15,  and  I  told  him  to 
go  ahead.  I  wanted  to  be  insured  even  if  it  was  more.  He  told  me 
right  on  the  start  it  would  probably  be  that  much,  'possibly  more,'  is  the 
way  he  put  it' 

Smith  was  asked: 

"At  the  time  you  took  that  application  from  Dr.  Pond,  was  there  any 
question  about  the  issuance  of  a  policy  on  account  of  the  premium — 
minimum  premium  " 

And  he  anwered: 

"You  will  have  to  ask  the  young  lady  in  the  office.  She  did  that 
work  that  day.    I  was  not  in.    ♦    *    ♦" 

Smith  also  testified  that  the  general  agent  had  informed  him  in  a 
letter  of  June  29,  1917,  that  the  premium  rate  for  compensation  insur- 
ance would  be  $10  "at  least  temporarily,"  and  that— 

"The  first  notice  I  had  that  the  minimum  premium  on  farm  labor 
policies  had  been  raised  by  petitioner  was  when  this  application  was 
referred  to  in  this  case  as  being  $15." 
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Smith  stated  further  that,  as  the  Massachusetts  Company  had  dis- 
continued   writing   compensation    insurance,    on    September    24    he    for- 
warded to  the  general  agent  a  written  application  for  coverage  for  Dr. 
^ond  to  begin  on  September  25,  1917,  the  application  being  signed  by 
Smith  alone,  and  in  item   14  thereof,  opposite  the  printed   words  "the 
minimum  premium  for  this  policy,"  appearing  the  figures  "$10.00."    This 
application   was  received  on   September  25  in  the  office  of  the  general 
^^ent,  Arthur  G.  Nason,  who  conducted  the  agency  as  "Arthur  G.  Npson 
^  CoJ*    In  due  course  Smith  received  an  answer  to  the  application  under 
dsttc    of  September  26  to  the  effect  that  the  minimum  premium  on  farm 
labor   policies  was  $15,  and  stating: 

^•'We  shall  hold  the  application  pending  receipt  of  your  advices  as 
to    iwlx ether  or  not  we  may  write  at  this  rate." 
On  September  29  Smith  wrote  to  Dr.  Pond : 

'''We  are  in  receipt  of  a  letter  from  the  company  stating  that  the 
J^a^t  they  can  write  a  compensation  policy  on  fji«-m  labor  is  $15  mini- 
mvirart     premium.     Kini!/  advise  us  by  return  mail  if  this  is  satisfactory 

Tlicre  is  a  further  lack  of  agreement  ir  the  testimony  of  Dr.  Pond 
^'<^  Smith  as  to  what  occurred  after  September  24.  Smith  testified  as 
fcllo^ws: 

**Q.  Did  you  not  sec  him  between  September  24  and  October  2? 
^•1    ^<^«?    No.     *     '  <j.    Do  yiu  knew   whether  he  came  lo  yonr 

omo^      during  that  interval?    A.    I  couldn't  say.     Q.    Was  it  reported  to 
?o^      "tliat  he  had  been  in  there  i*     A.    No.     I   don't  recall   it  if  it  was. 
**  *    Q-    Tlion  he  ditln't  answer  your  letter  of  September  29  until 

aft^x-  %he  accident  on  October  2  A.  That  is  r-^ht.  ♦  *  ♦  Q.  Did 
y^  »«^  him  on  the  afternoon  of  October  ?.?  A.  •  did.  ♦  ♦  *  In  m\ 
cffiO|C  ♦  ♦  »  ^j^.  g3Jj  j^  would  be  all  right  at  the  $15  premium. 
*  ^    Q.   Whii  Dr  Pond  'lid  call  on  you  on  (Viober  2  did  you  then 

kno^^PV'     -that  this  acc'»»ciit  had  occurrc  * .     A.    J  tlid." 
,       ^^«r.  Pond's  teitim:»ny  is  less  definite  as  to  v.-h^n.  after  September  24, 
^  ^^llced  with  Smith  about  the  matter: 

'<^.   And  did  you  return  afterwards  to  Mr.  ^m'th's  office  for  your 

l?*J**"^«ce  policy,    ♦    ♦    *    and  on  what  date?    A.   I  can't  say  as  to  the 

'M     ^**T»^—the  date— but  I  went  and  had  a  talk  with  Mr.  Smith,  and  he 

**J*     i%    was  all  right    *    *    *    Q.   When  did  you  go  back  to  Mr.  Smith 

iJ^^"      Requesting  that  he  have  the  policy  renewed?     Was  it  before  or 

*'!?^      October  2d      A.    Well,  my  memory  is  this:     that  I  had  another 

""^  ,  "^^ith  Mr.  Smith  after  ordering  a  renewal,  when  he  told  me  that  it 

^l^-^    1)C  at  least  $15.    'Well,  it  might  be  more/  he  said.    'Well,'  I  said, 

»1*         draw  you  a  check  for  $15,  it  doesn't  make  any  difference.    If  it 

«5*^*"^»  I  will  give  you  more,  and  if  it  is  less  you  can  refund  it.'     He 

^^*      Xt  would  not  be  less.'    On  October  2d  I  called  again  on  Mr.  Smith 

^^^^^ain  tendered  money  which  he  refused  because  he  did  not  know 

I^*^*V    what  it  would  be.     He  had  written  me  a  letter,  and  T  think  it 

Jff     .^a.ted  the  29th  of   September,  that  it  would  be  $15.     Whether  I 

(f    *^^    between  the  29th  and  the  2d  day  of  October,  the  date  of  the  acci- 

^l^^»    X    don't  remember  positively.    Q.    But  on  October  2d,  was  it  after 

Q      ^cident  that  you  called  at  Mr.  Smith's  office?    A.   It  was.    *    ♦    ♦ 

j^^,  ^^^cn  did  you  receive  that  letter.  Doctor?    A.    I  can't  tell  you  ex- 

Qjj  ?-       I  don't  know.    Q.    But  after  you  received  that  letter,  you  called 

^-.  .^t'.   Smith,  did  you  not?    A.   Yes,  sir.    Q.    And  that  was  after  the 

^m^nt  had  occurred?     A.    I  think  I  called  on  Mr.  Smith  before.     I 

Q    ^P^  positive.     I  called  immediately  on  receiving  the  letter.    ♦  ♦     ♦ 

J  *  *^d  ycfu  get  it  before  or  after  the  accident.    A.  I  am  not  positive. 

^'^t  immediately  when  I  did  receive  it  to  Mr.  Smith,  but  I  can't  say 
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positively  whether  it  was  before  the  accident  or  after.  Q.  Then,  imme- 
diately upon  receiving  the  letter — ^you  received  it  before  the  accident — 
you  went  to  Mr.  Smith?  A.  Yes,  sir.  My  impression  is  that  I  did. 
Q.  Did  what?  A.  That  I  did  go  to  Mr.  Smith  before  the  accident  to 
tell  him  it  was  all  right,  verbally.  My  impression  is  that,  but  I  wouldn  t 
say  positively.  ♦  ♦  ♦  Q.  You  are  not  sure  before  the  accident  or 
after?  A.  I  am  not  sure.  *  ♦  ♦  j  think  so,  but  I  am  not  positive. 
Q.  You  have  testified  very  clearly  that  you  went  to  Mr.  Smith's  office 
after  the  accident  on  October  2?  A.  Yes.  Q.  But  it  is  not  clear  in 
your  mind  whether  you  had  the  conversation  at  that  time  with  Mr. 
Smith  about  the  minimum  premium  of  $15  or  not  A.  No,  I  am  not, 
but  mind  you,  before  that  Mr.  Smith  had  told  me  that  would  probably 
be  $15  and  probably  more — before  that  time." 

On  the  afternoon  of  October  2,  after  Dr.  Pond  had  called  on  Smith 
and  they  were  both  aware  of  the  injury  to  Lamb,  Smith  wrote  the  fol- 
lowing letter  to  the  general  agent: 

"In  anwer  to  your  favor  of  the  26th  of  September  in  regard  to  ap- 
plication of  Milo  B.  Pond,  would  ask  that  you  kindly  issue  policy  at 
the  $15.00  minimum." 

No  mention  of  the  accident  was  made  in  this  letter.  On  October  3 
Smith  wrote  again  to  the  general  agent: 

We  herewith  inclose  you  report  of  accident  to  John  Lamb,  em- 
ployed by  Dr.  M.  B.  Pond.    Kindly  give  this  jrour  attention." 

Before  the  receipt  of  this  letter,  and  in  response  to  that  of  October 
2,  the  office  of  the  general  agent  issued  a  policy  at  the  $15  rate  and 
dated  it  October  3.  This  was  received  by  Smith  on  October  4.  On 
October  5  he  sent  the  following  letter  to  the  general  agent: 

"We  herewith  return  you  policy  No.  CC-14425,  Milo  B.  Pond,  as 
you  have  made  an  error  in  dating  same.  Under  date  of  September  24, 
1917,  we  sent  you  application  askmg  you  to  issue  the  policy,  and  under 
date  of  September  26th  you  wrote  us  advising  us  of  the  increase  in  the 
minimum  charge  and  also  stating  that  you  would  hold  the  application 
pending  receipt  of  our  advice.  Kindly  issue  this  policy  from  date  of 
application." 

No  written  reply  was  'made  to  this  letter,  but  Smith  tesftified  that 
the  date  of  the  policy  was  changed  from  October  3  to  September  25. 
while  he  was  in  the  office  of  the  general  agent  on  October  8  or  9.  From 
the  testimony  that  follows  it  would  appear  that  the  actual  date  of  this 
meeting  and  the  alteration  of  the  policy  was  October  9.  A  report  of 
the  results  of  the  post  mortem  examination  was  forwarded  from  Smith's 
office  to  the  general  agent  on  the  last-mentioned  date.  On  October  10 
Dr.  Pond  paid  the  $15  premium  to  Smith,  who  issued  a  receipt  therefor 
and  delivered  the  policy  to  him. 

Oiarles  M.  Wilson,  manager  of  Nason's  office,  and  head  of  the 
indemnity  insurance  department  thereof,  testified  that  Sntith  himself 
called  at  the  office  in  San  Frrancisco  about  October  9,  and  claimed  that 
Dr.  Pond's  policy  had  been  incorrectly  dated;  that  on  this  last-men- 
tioned occasion  the  witness  examined  the  records  of  the  office,  and 
found  that  Russell  B.  Adams,  an  "underwriter  and  clerk"  in  the  oflSce, 
had  changed  the  date  of  the  original  application  to  October  3;  that, 
"as  a  matter  of  custom"  he,  without  consulting  the  general  agent  or  any 
of  his  staff,  then  changed  the  date  of  the  policy  to  conform  to  the  time 
of  the  receipt  of  the  application — September  25--and  delivered  the  policy 
with  the  altered  date  to  Smith.  Wilson  then  knew  that  "Dr.  Pond  had 
an  accident  to  one  of  his  employees." 

Nason  himself  testified  that  he  did  not  learn  of  the  accident  until 
"'after  October  3.  ♦  ♦  The  first  that  came  to  my  attention  was  that 
I  was  informed  that  the  claim  adjuster  was  called  upon  by  Mr.  Wilson 
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^  go  to  Napa  to  attend  the  coroner's  inquest.  ♦  ♦  ♦  That  was  the 
"'St  that  I  knew.  *  ♦  ♦  Q.  As  a  matter  of  fact,  you  arc  not  familiar 
^ith  the  details  of  your  office?  A.  Absolirtely  not.  Q.  You  left  it  to 
^^T  manager,  did  you  not?  A.  Yes;  unless  some  trouble  arose  over 
^  niattcr  I  wouldn't  interfere  at  all." 

The  following  testimony  was  given  by  Russell  B.  Adams : 
Q.   State  whether  or  not  on  behalf  of  Arthur  G.  Nason  &  Co.  you 
accepted  said  application    *    ♦    ♦    from    ♦    ♦    *    Dr.  Milo  B.  Pond.    A. 
The  application  was  not  accepted.    Q.  Please  state  what  action  you  took 
^Pon  the  said  application.    ♦    *    ♦    A.  On  receipt  of  the  application  I 
^oted   the  premium  specified  was  not  up  to  our  charge.     A  letter  was 
^ntten  by  me  to  Smith  advising  of  this,  and  saying  the  application  would 
"P  iield  pending  his  advices.     Q.  In  acknowledging  the  said  letter  from 
*      *     Smith    *    ♦    ♦    state  whether  or  not  it  was  your  intention  as 
'■«!Presentative  of    ♦    ♦    ♦    Nason    *    *    ♦    to  hold    ♦    ♦    ♦    Dr.   Pond 
^ver-ed  under  a  policy.     A.  It  was  not  my  intention  to  cover  the  risk, 
ft  ^Icstse  state  what  your  intentions  were  as  to  the  said  application.  A^ 
Jo  iic>lcJ  it  until  advised  by  our  agent  as  to  whether  the  insurance  was 
oesfr-ed     at  the  higher  rate.     Q   Was  it  at  any  time  subsequently  to  the 
receipt     of  the  application  your  intention  to  bind  or  consider  said  applica- 
hon   of     any  force  or  effect,  or  as  constituting  any  insurance  covering  Dr. 
Ponci  ?         A.  No.    ♦    ♦    ♦    No  instructions  were  ever  given  me  to  bind 
this    x-^slc  or  to  write  a  policy.     Q.  In  issuing  a  binder  for  such  policy 
*   *        ^       what  has  been  your  custom  while  employed  by  Nason?     A.  A 
record       ^^f  risks  bound   was  kept  by   Nason.     The  name,   date   covered, 
and    a^^-ture  of  covering  was   always   kept.     Q.  Please   state   fully  what 
coarse      you  would  have  taken   had  you   intended    *    ♦    *    to  hold   Dr. 
pond      c^overed   under  a  policy.    ♦    ♦    *    A.  A   binder  would  have  been 
jjlsucd     s;ti(i  recorded  as  above;  in  any  case  there  would  have  been  a  rec- 
ord 2^     ^'^y  covering  granted." 

.^^i«  respondents  in  their  reply  to  petitioner's  supplemental  brief  take 
a  <i^"^^*"cnt  position  with  regard  to  the  evidence  as  to  when  Dr.  Pond  ex- 
prcss^<i^  jjjg  willingness  to  accept  the  $15  rate  from  that  stated  in  their 
ftrst  orief     It  is  insisted  in  their  last  position  that — 

At:   the  time  of  the  application  for  a  renewal  Dr  Pond  was  told  by 
w  ^^^  ^^^  premium  would  be  raised,  and  that  it  would  be  pro- 

bably ^15  as  a  minimum.  Dr.  Pond  thereupon  informed  Mr.  Smith  that 
tbe^atnount  of  the  premium  was  immaterial — that  he  wanted  a  policy. 
*  .  *  Respondents  contend  that  this  made  a  complete  meeting  of 
vt\vT\ds  on  the  only  issue — ^the  premium." 

^rom  this  it  is  argued  that  the  Utter  of  September  29  "was  super- 

jluou^,  anrf  should  not  in  any  ivaybe  considered  in  this  cause,  for  the 

reason  that  Smith  had  already  beeiTtold  by  Dr.  Pond  that  he  wanted  the 

Volicy  regardless  of  the  amount  of  the  premium."     (Italics  ours.)     In 

tncvr  first  brief  respondents  state  that — 

"On  September  24,  1917,  Pond  applied  to  Smith  at  Napa  for  a  policy. 
*  *  *  There  may  or  may  not  have  been  some  discussion  between 
S^th  and  Pond  *  *  *  concerning  the  premium  *  *  *  at  the  time 
the  (application  was  made..  It  is  immaterial.  *  *  *  The  oflFer  of  Dr. 
Pond  when  it  reached  the  office  of  the  general  agent  ♦  ♦  ♦  was  re- 
fused. *  »  *  The  petitioner  made  a  new  offer  to  extend  cover- 
age to  Dr.  Pond  *  *  *  at  an  increased  price.  ♦  *  ♦  This  offer 
of  petitioner  is  contained  in  the  letter  to  Smith  ♦  ♦  ♦  under  date  of 
September  26  ♦♦  *  and  in  the  letter  from  Smith  to  Dr.  Pond  under 
^9te  o£  September  29.  The  oflFer  thus  niade  by  petitioner  was  never  at 
^fiy  timt  withdrawn.  Indisputably  it  was  accepted  by  Dr.  Pond  *  »  » 
^^/  f^Ppened  in  the  interim  is  of  no  consequence."     (Italics  ours.) 
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We  do  not  a^ree  with  respondents,  as  will  appear  from  our  discus- 
sion, that  the  letter  of  September  29  was  "superfluous,*'  or  that  "it  is 
immaterial"  what  discussion  was  had  on  September  24.  One  reason  for 
setting  forth  at  length  the  variant  positions  of  respondents  is  that  our 
interpretation  of  the  findings  on  this  point  may  s^pear  more  clearly. 
The  use  of  the  relative  terms  "before"  and  "after**  in  the  sentence  re- 
lating to  the  notification  to  Dr.  Pond  of  the  increased  rate  precludes  the 
idea  that  the  commission  meant  to  find  that  there  was  a  meeting  of 
minds  on  September  24.  As  already  shown,  Smith's  testimony  was  that 
he  personally  had  only  one  interview  with  Dr.  Pond  about  the  rate — 
after  the  accident  on  October  2.  We  shall  asstmie,  for  iht  purposes  of 
this  discussion,  that  the  commission  found  that  Smith  did  discuss  the 
rate  with  Dr.  Pond  on  September  24.  Dr.  Pond  is  less  definite  as  to  the 
number  of  times  he  canvassed  the  premium  rate  with  Smith,  but  we  think 
his  testimony  indicates  that  he  meant  to  convey  the  impression  that  he 
saw  Smith  three  times:  (1)  on  September  24;  (2)  on  a  later  date  before 
Smith  had  received  the  letter  of  September  26;  and  (3)  after  Dr.  Pond 
had  received  tlie  letter  of  September  29— but  as  to  this  he  would  not  say 
definitely  whether  it  was  before  or  after  the  accident  Indeed,  Dr.  Pond 
did  not  testify  definitely  to  any  date  except  October  2.  when  he  called  at 
Smith's  office  after  Lamb  was  injured.  There  is  further  disagreement 
in  the  testimony  in  that  Smith  stated  that  he  did  not  know  of  the  in- 
creased rate  until  he  received  the  letter  of  September  26,  while  Dr.  Pond 
claims  that  the  higher  premium  was  discussed  when  he  ordered  the  "re- 
newal." 

[1]  We  have  said  that  the  finding  cannot  be  interpreted  to  mean 
that  the  contract  was  concluded  on  September  24,  nor  do  we  think  it 
can  be  ascertained  therefrom  when,  according  to  the  commission.  Dr. 
Pond  consented  to  the  rate.  And,  unless  the  conjunctive  "thereupon" 
connotates  an  interval  between  the  notification  and  the  consent,  it  cannot 
be  determined  whether  the  commission  found  that  the  rate  was  agreed 
upon  before  or  after  the  injury.  Do  the  findings  refer  to  the  second 
occasion  mentioned  in  Dr.  Pond's  testimony?  The  plausible  theory  is 
that  they  do.  The  word  "thereupon**  could  properly  have  reference 
only  to  an  occasion  where  there  was  at  once  a  proposal  and  an  accep- 
tance. The  term  would  not  describe  either  of  the  other  occasions.  Con- 
sidered in  connection  with  the  statement  that  he  "agrain"  requested  that 
the  policy  be  issued,  "thereupon"  indicates  that  he  accepted  the  rate  im- 
mediately, and  "agrain"  connects  up  with  the  original  request  for  a  "re- 
newal." And,  as  further  supporting  this  theory,  is  the  circumstance  that, 
according  to  the  same  finding,  Smith  did  not  then  know  what  the  amount 
of  the  premium  would  be.  We  think  it  clear  that  the  finding  does  not 
refer  either  to  the  first  or  to  the  third  occasion  mentioned  in  the  testi- 
mony of  Dr.  Pond.  The  word  "thereupon"  could  not  allude  to  the  inter- 
val— ^however  brief  it  may  have  been — ^between  the  receipt  by  Dr.  Pond 
of  the  letter  of  September  29  and  the  interview  which  followed  in 
Smith's  office.  Moreover,  it  is  shown  by  the  letter  of  September  29  that 
when  Smith  sent  it  he  did  know  "the  exact  amount  of  such  increase." 
It  is  also  to  be  noted  that  in  the  sentence  we  are  discussing  the  phrase 
found  in  the  precedini?  sentence— **and  before  the  2d  day  of  Octobers- 
is  significantly  missing.  In  our  opinion  it  was  important  for  the  com- 
mission to  find  whether  Dr.  Pond  accepted  the  rate  on  the  first,  the  sec- 
ond, or  the  third  of  these  occasions,  for  if  it  was  upon  the  first  or  second 
occasion  we  should  be  obliged  to  declare  that  the  findings  are  not  sup- 
ported by  the  evidence.  Upon  the  receipt  of  the  application,  whatever 
the  scope  or  extent  of  Smith's  authority  may  have  been — and  we  shall 
consider  this  later— the  matter  of  the  rate  was  taken  out  of  his  hands  by 
the  letter  from  the  general  agent  of  September  26,  which  constituted  a 
ooimter  offer.  So  that,  up  to  the  time  Dr.  Pond  accepted  the  counter 
offer,  there  was  no  meeting  of  minds  on  one  of  the  elements  of  the  con- 
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tract    This  would  be  tnie  even  if  the  testimony  of  Dr.  Pond  was  ac- 
cepted by  the  commission  that  he  stated  on  the  first  occasion  he  wanted 
^^e  insurance,  though  the  premium  might  be  more  than  $15,  or  when  he 
^is  in  Smith's  office  on  the  second  occassion,  for  upon  the  counter  offer 
^  was  called  upon  either  to  accept  it  or  to  reject  it  definitely.    We  must 
conclude,  therefore,  that  the  commission  based  its  findings  on  the  first 
or  seoond  occasion,  or  both,  and  not  upon  the  period  following  the  re- 
ceipt  l>y  Dr.  Pond  of  the  letter  of  September  29,  although  if  the  findings 
<Wd   relate  to  the  last  occasion  we  are  not  to  be  tmderstood  to  say  that 
™e  evm<lence  would  be  sufficient    We  are  fortified  in  this  conclusion  by 
w  te^^imony  of  Dr.  Pond  himself.     He  admits  that  he  went  to  Smith's 
office    ^Mjter  the  injury.    He  does  not  say  that  he  called  at  any  other  time 
^  Ocr-^ober  2.  or  that  he  was  in  the  office  more  than  once  after  he  got 
J"c   ^^^"ter.    Nor  is  his  testimony  definite  as  to  whether  he  received  the 
letter    l>^fore  or  after  the  accident.    We  are  not  losing  sight  of  his  tcsti- 
"J^^ny     -fcliat  he  reported  to  Smith  "immediately"  on  receipt  of  the  letter; 
that    H^   thought  he  received  it  and  saw  Smith  before  Lamb  was  hurt; 
*{j^*    o»^  the  second  occasion   he  offered  and   Smith   refused  his  check; 
that    kms  pt&rpose  in  £oing  to  Smith's  office  on  October  2  was  again  to 
Q°*^       "the  premium  and  receive  the  policy;    and  that  "I  did  go  to  Mr. 
Smitli       iDefore  the  accident  to  tell  him  it  was  all  rig^t  verbally.'     But,  in 
^y  ^'"^nt,  in  our  opinion  the  evidence  would  not  support  a  finding  that 
pr.  I*<:i^(i  accepted  the  rate  at  any  time  prior  to  the  afternoon  of  Oc- 
tober ^_ 

f.^»  3]  Tt  is  well  settled  that  the  findings  of  the  commission  upon 
quest io»^s  of  fact  are  conclusive  where  there  is  any  substantial  evidence 
JS  '^r^I>ort  the  award.  Western  Indemnity  Co.  v.  Pillsbury  ct  al.,  172 
V"  ^C^^",  159  Pac.  721;  Mass.  B.  &  I.  Co.  v.  Industrial  Accident  Commis- 
sion, 1^^  Cal.  488,  168  Pac.  1050.  Upon  the  question  of  fact  we  have  been 
d]scuss£^^^  however,  taking  into  accotmt  all  the  pertinent  evidence  bcar- 
^^.^IJ*        the  point,  the  apparently  consistent  and  convincing  testimony  of 

pniitt> supported  as  it  is  by  the  correspondence  and  the  sequence  and 

import  Qf  events  concerning  which  there  is  no  dispute,  the  uncertain 
testirric>»->y  of  Dr.  Pond  in  most  particulars— especially  in  respect  to  the 
time  vw:iien  he  acted  upon  the  letter  of  September  29,  and  the  lack  of 
cl<;ar»ie-^^  and  definiteness  in  the  findings  on  the  conflict  in  the  evidence 
.  "^*  c:an  be  said  that  the  evidence  is  really  involved  in  conflict  as  to 
tnc  tirrm^  of  his  acceptance,  we  are  constrained  to  declare  that,  even  if  the 
nnmn^^  are  to  be  interpreted  as  meaning  that  Dr.  Pond  had  accepted  the 
count^^"  offer  prior  to  the  accident,  they  are,  nevertheless,  without  tup- 
K'  -*'J_^  the  evidence.  We  are  not  prepared  to  say,  however,  that  if  EH". 
t^c  ^^^'  ^'^^  ^omt  regard  for  certainty  and  precision,  fixed  his  accep- 
mv»  ^  ^-55.  of  a  time  prior  to  the  casualty  we  would  set  aside  the  finding. 
Q^^^^^  xiot  think  that  his  testimony  can  be  said  to  contradict  that  of  his 
a  cori'n^^^^^*'  S"^*^^»  ^^  ^^  pomX  that  it  was  sufficiently  definite  to  raise 
n»«^i  ^^^t,  or.  if  there  was  a  conflict,  that  the  findings  in  any  true  sense 
^5aw^^    it. 

clufie^rt^      Having   reached    the   conclusion   that   a   contract   was   not   con- 
^   t^        T>rior  to  the  injury,  we  shall  now  dispose  of  petitioner's  objection 
^^Q^^    Ending  that  Smith  was  the  agent  of  the  company  in  the  transac- 
" ^^    *t  is  claimed  in  the  brief  of  petitioner  that— 

^o  ^3e  ^*^  ^^^  "°*  ^^^"  given,  and  did  not  have  and  never  attempted 

^^^^^'"cise  any  power  or  authority  over  the  policies  of  the  company,  ex- 

l,g^     *^    receive  and  deliver  the  same,    ♦    ♦    ♦    and  at  no  time  did  he 

jig^     ^r  claim  that  he  had  the  right  to  fix  the  rate  or  to  execute,  issue, 

•    Countersign,  or  modify  a  policy  issued  by  this  company.    *    ♦    ♦  •' 

P(^^^^ith  testified  that  he  was  the  agent  of  petitioner,  and  not  of  Dr. 

^-     If  this  be  true  it  might  be  held  that  if  Dr.  Pond  had,  prior  to  the 

Vol.  VI— Comp.  18. 
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accident,  notified  Smith  of  his  acceptance  of  the  counter  oflPer  the  con- 
tract would  thereupon  have  been  completed,  notwithstanding  that  Smith 
did  not  communicate  such  acceptance  to  his  principal  before  the  loss  oc- 
curred. "If  the  applicant  accepts  the  terms  granted  by  the  company  the 
contract  is  considered  complete,  without  waiting  for  the  local  agent  to 
communicate  the  acceptance  to  the  company."  Cooley,  Briefs  on  Insur- 
ance, vol  1,  p.  424.  See,  also,  Tayloe  v.  Merchants',  etc.,  Co.,  50  U.  S. 
(9  How.)  390,  13  L.  Ed.  187;  Carter  v.  Bankers'  L.  I.  Co.,  83  Neb.  810, 
120  N.  W.  455;  Joyce  on  Insurance,  vol.  1,  p.  230.  But  on  this  question 
it  must  be  kept  in  view,  as  tending  to  show  that  in  the  mind  of  at  least 
one  of  the  parties  the  contract  was  not  complete,  that  Smith  waited  until 
he  heard  from  Dr.  Pond  concerning  the  counter  offer  before  ordering 
the  policy,  and  that  when  he  did  hear  from  him  he  promptly  notified 
the  general  agent 

[5]  It  is  to  be  noted,  however,  that  the  commission  did  not  in  its 
findings  determine  the  character  and  scope  of  Smith's  authority  as  agent 
for  petitioner,  and  this  renders  it  necessary  next  to  consider  whether 
he  could  bind  petitioner  by  a  parol  contract  of  insurance.  Smith  testi- 
fied that  ''binders'*  were  used  in  San  Francisco,  but  not  in  Ns^a;  that 
he  issued  none  in  this  instance,  but  that  he  had  been  "advised  by  Mr. 
Nason  and  Mr.  Wilson  ♦  ♦  ♦  that  before  the  policy  is  issued  the  ap- 
plicant is  covered  ♦  *  ♦  from  the  date  of  the  application."  Smith's 
own  position — erroneously  assumed,  as  we  shall  see — was  that  coverage 
was  effected  from  the  date  of  the  application,  notwithstanding  the  con- 
tract was  not  completed  before  the  loss.  Wilson,  when  he  was  asked 
whether  Smith  was  "authorized  to  bind  the  company  from  the  date  of 
the  application.  ♦  ♦  *"  answered,  "I  don't  know."  Nason's  position 
was  stated  as  follows: 

"Q.  Is  it  your  custom  during  that  interim  [between  the  original  ap- 
plication and  the  final  acceptance  or  rejection  thereof]  to  consider  the 
man  or  the  assured  covered?    A.  Not  unless  a  binder  is  given." 

Dr.  Pond  testified: 

"Q.  But  on  October  2d,  was  it  after  the  accident  you  called  again  at 
Mr.  Smith's  office?  A.  It  was.  Q.  And  did  Mr.  Smith  at  that  time  tell 
you  that  the  policy  had  been  applied  for  or  had  been  issued?  A.  He  told 
me  it  had  not  only  been  applied  for,  but  I  was  perfectly  secured.  *  ♦  ♦ 
Q.  Did  he  tell  you  positively  that  he  had  made  application  to  the  insur- 
ance company  for  you  to  have  a  policy  issued  in  your  favor?  A.  Showed 
me  a  copy  of  the  application.  Read  it  to  me  to  show  that  I  was  secured. 
*  ♦  ♦  Q.  Doctor,  did  Mr.  Smith  tell  you  you  were  wholly  covered? 
A.  Yes.  Q.  And  you  never  considered  that  you  did  not  have  any  in- 
surance?   A.  I  never  questioned  it  for  a  moment" 

From  this  testimony  it  would  appear  that  Smith  did  not  give  as- 
surances of  coverage  to  Dr.  Pond  until  after  the  accident  This  is  in 
accord  with  the  former's  testimony,  for,  as  already  shown,  he  said  he 
saw  Dr.  Pond  only  once— on  the  afternoon  of  October  2.  Smith  also 
testified  that  he  had  not  been  in  the  habit  of  issuing  policies  for  peti- 
tioner, and  that  the  invariable  custom  was  to  send  the  applications  to  the 
general  agency,  where  the  policies  were  issued  and  forwarded  to  him 
for  delivery.  We  shall  assume  that  Smith  was,  for  certain  purposes  at 
least,  petitioner's  agent;  but  neither  in  the  testimony  we  have  just  quoted, 
nor  elsewhere  in  the  record,  is  there  a  particle  of  evidence  to  indicate 
that  he  had  authority  to  bind  petitioner  by  parol.  Hence,  even  if  the 
commission  had  meant  so  to  convey  by  its  finding  that  Smith  was  "the 
duly  accredited  and  authorized  agent  of  ♦  *  *  Western  Indemnity 
Company."  and  if  Smith  had  given  assurances  of  coverage  to  Dr.  Pond 
before  the  injury — and  not  afterwards — as  the  fact  seems  to  be,  still 
such  a  finding  would  be  without  support  in  the  evidence. 
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[6]  We  turn  now  to  the  question  whether  the  finding  "that  it  was 
the  custom  and  the  practice  that  an  assured  was  covered  by  the  insurance, 
subsequently  provided  in  the  policy,  from  the  date  of  his  application," 
may  be  sustained.  We  cannot  determine  from  the  record  whether  the 
commission  intended  to  find  that  such  "custom  and  practice"  was  fol- 
lowed as  well  when  the  contract  of  instiranice  was  not  concluded  before  a 
loss  as  when  it  was.  If  the  former,  from  the  conclusion  we  have  already 
reached  as  to  when  the  contract  was  completed,  we  must  hold  that  the 
finding  is  not  supported  by  the  evidence.  In  addition  to  Smith's  tes- 
timony that  he  was  advised  by  the  general  agent  and  Wilson  that  an  ap- 
applicant  was  covered  from  the  date  of  his  application,  he  stated  that 
in  all  the  policies  he  had  received  from  the  company,  the  date  corres- 
ponded with  that  of  the  application,  but  he  admitted  that  he  had  never, 
except  in  this  instance,  sent  in  an  application  to  petitioner  whose  terms 
were  not  acceptable.  Wilson's  testimony  corroborates  that  of  Smith  on 
the  point  that  the  policies  sent  to  him  had  always  borne  the  date  of  the 
application,  so  as  to  provide  coverage  from  the  beginning,  but  he  does 
not  state  that  such  custom  and  practice  were  observed  where  the  terms 
of  an  application  were  not  unconditionally  accepted  by  the  company.  The 
testimony  of  Nason  and  Adams,  which  we  have  quoted,  tends  to  show 
positively  that  this  custom  and  prajctice  did  not  prevail  in  such  drcun»- 
stances.  It  seems  to  us  that  this  finding  is  without  support  in  the  evi- 
dence. 

It  only  remains  to  consider  whether,  -where  the  loss  has  occurred 
before  the  parties  had  come  to  an  understanding  upon  the  terms  of  the 
contract,  the  general  agent  has  authority  to  issue  a  policy  so  as  to  cover 
the  uncovered  loss.  The  cause  was  argued  before  this  court  and  sub- 
mitted for  decision.  The  submission  was  subsequently  vacated,  and  the 
cause  set  for  further  argument  upon  the  questions: 

"(1)  As  to  the  authority  of  the  general  agent  of  a  foreign  insurance 
company  after  a  loss  not  amounting  to  a  total  loss  has  occurred  to  the 
knowledge  of  the  agent,  to  deliver  a  policy  of  insurance  antedated  so  as 
to  cover  the  loss,  there  being  at  the  time  no  binding  agreement  for  the 
insurance  between  the  insured  and  the  company;  and  (2)  as  to  the  au- 
thority in  the  particular  case  of  Wilson,  the  employee  of  the  general 
afirent,  to  make  such  delivery  on  behalf  of  the  general  agent,  assuming 
that  the  general  agent  had  himself  such  authority." 

After  the  above  order  of  resubmission  the  respondent  commission 
filed  a  supplemental  brief  in  which,  among  other  points,  it  is  urged  that 
•'the  actions  of  the  employees  of  Nason  Company  were  the  actions  of 
Nason  Company,"  and  in  support  of  the  contention  the  following  au- 
thorities are  cited:  International  Trust  Co.  v.  Insurance  Co.,  71  Fed. 
81.  17  C.  C  A.  608;  Mound  City  Ins.  Co.  v.  Huth,  49  Ala.  529;  Electric 
Ins.  Co.  V.  Fahrenkrug,  68  111.  463;  Continental  Ins.  Co.  v.  Ruckman,  127 
111.  364.  20  N.  E.  77,  11  Am.  St.  Rep.  121 ;  Mayer  v.  Ins.  Co.,  38  Iowa. 
304.  18  Am.  Rep.  34;  Bodine  v.  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  566. 
But  we  do  not  deem  it  necessary  to  discuss  this  point,  and  we  shall,  there- 
fore, proceed  on  the  assumption  that  the  acts  of  Wilson  and  Adams 
stand  as  the  acts  of  the  general  agent  just  as  if  Smith  had  dealt  directly 
with  him. 

The  policy  was  introduced  in  evidence,  and  contained  the  following 
provisions : 

"K.  No  assignment  or  change  of  interest  and  no  change,  waiver,  or 
extension  of  any  of  the  terms  or  conditions  of  this  policy  shall  be  valid, 
unless  indorsed  hereon  and  signed  by  an  officer  of  the  company,  nor  shall 
notice  to  any  agent  or  any  other  person  be  held  to  effect  a  waiver  or 
change  in  any  part  of  the  polky.  *  ♦  *  M.  The  term  of  this  policy 
shall  be  twelve  months  from  October  3,  1917,  beginning  and  ending  at 
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twelve  o'clock  noon,  standard  time,  at  the  assured's  business  address 
stated  herein." 

It  is  contended  by  petitioner  that  as  Nason,  according  to  his  own 
testimony,  was  not  an  officer  of  the  company,  the  alteration  of  the  date 
of  the  policy  was  not  binding  on  petitioner,  the  policy  did  not  cover  lia- 
bility prior  to  October  3,  and  therefore  petitioner  was  not  the  insurance 
carrier  of  Dr.  Pond  at  the  time  of  the  accident.  But,  as  the  decisive 
question  here  is  whether  the  general  agent  had  authority  to  issue  a  policy 
covering  a  known  loss,  rather  than  whether  he  was  authorized  to  alter  a 
policy  properly  issued  in  the  first  place,  we  are  not  called  upon  to  discuss 
the  provision  in  clause  K. 

[7]  The  general  rule  covering  this  question  is  thus  stated  in  G)oley's 
Briefs  on  Insurance,  vol.  1,  at  page  354: 

"It  may  *  *  *  be  regarded  as  elementary  that  an  agent  has  no 
authority  to  insure  goods  which  he  knows  to  have  already  been  destroyed 
by  fire." 

And  this  rule  finds  snipport  in  the  following  cases:  Mead  v.  Phenix 
Ins.  Co.,  158  Mass.  124  [32  N.  E.  945] ;  Qark  v.  Ins.  Co..  89  Me.  26 
[35  Atl.  1008,  35  L.  R.  A.  276] ;  Stebbins  v.  Ins.  Co.,  60  N.  H.  65.  And 
in  Waterloo  Lumber  Co.  v.  Ins.  Co.,  158  Iowa,  563,  138  N.  W.  504,  51  L. 
R.  A.  (N.  S.)  539,  the  court  said : 

"It  has  frequently  been  held  that  an  agent  has  no  authority  to  insure 
property  already  destroyed.    ♦.  *    *  " 

See,  also,  Bentley  v.  Columbia  Ins.  Co..  17  N.  Y.  421 ;  28  Cent.  Dig. 
p.  703:  11  Dec.  Dig.  Ins.  §  127.  The  principle  laid  down  in  these  authori- 
ties is  equally  applicable  to  compensation  insurance. 

Whether  or  not  the  insurer,  under  all  the  circumstances,  could  have 
is^ed  a  policy  which  covered  the  loss— either  total  or  partial — the  au- 
thorities we  have  dted  sustain  the  proposition  that,  unless  there  is  a 
subsisting  contract  of  insurance  when  the  loss  occurs,  a  general  agent  in 
the  absence  of  express  authority,  has  no  power  to  issue  a  policy.  We 
fhivk  it  has  been  made  clear  that  in  this  case  there  was  no  contract  in 
force  at  the  time  of  the  injury.  One  was  written  on  the  day  following 
the  loss,  but  was  never  "issued"  until  it  was  delivered  to  Smith  on  Octo- 
ber 9.  Before  that  time  the .  date  of  the  application  had  been  changed 
from  September  25  to  October  3,  and  the  policy  from  October  3  to 
September  25. 

The  following  cases  are  cited  in  the  brief  filed  by  the  respondent 
commission  in  support  of  the  proposition  that  a  general  agent  has  au- 
thority to  issue  a  policy  covering  a  known  loss  and  binding  on  his 
principal:  New  York  Ins.  Co.  v.  Rtissell,  77  Fed.  103,  23  C  C.  A.  43; 
Insurance  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560,  567,  22  L.  Ed.  423;  Eames 
V.  Home  Ins.  Co..  94  U.  S.  621,  24  L.  Ed.  298;  Schultz  v.  Phoenix  Ins. 
Co.  (C.  C)  77  Fed.  374,  392;  Kennebec  v.  Insurance  Co.,  6  Gray  (Mass.) 
204;  Warner  v.  Insurance  Co..  14  Wis.  345;  Komula  v.  Gen,  Assurance 
Co.,  165  Wis.  520,  162  N.  W.  919.  These  authorities  are  distinguishable 
from  the  case  here  in  tfiat  in  each  of  them,  prior  to  the  loss,  the  insured 
had  signified  his  acceptance  of  the  terms  offered  by  the  insurance  com- 
pany, and  thus  a  contract  of  insurance  had  been  concluded.  No  authority 
has  been  cited,  and  we  are  aware  of  none,  holding  that  a  general  agent, 
unless  specially  authorized,  may  issue  a  policy  for  a  known  loss,  where 
the  terms  of  the  contract  of  insurance  had  not  already  been  settled  upon. 

The  general  rule  is  that  whenever  the  parties  have  entered  into  a 
contract  before  the  loss  occurs  or  the  policy  has  been  issued,  unless  the 
authority  of  the  general  agent  is  expressly  delimited,  the  policy,  when  is- 
sued, by  operation  of  law  relates  back  to  the  application,  and  is  dated 
accordingly— the  policy  being  thereafter  merely  evidence  of  the  contract; 
but  this  general  rule  has  no  application  where  the  parties  were  not  un- 
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der  contract  at  the  time  of  the  injury,  and  the  general  agent  is  without 
special  authority  to  issue  a  policy  to  cover  the  loss. 

Since  it  appears,  then,  that  no  contract  of  insurance  was  concluded 
prior  to  the  accident,  that  Smith  had  no  authority  to  bind  petitioner  by  a 
parol  contract  of  insurance,  that  the  "custom  and  the  practice"  found 
by  the  commission  to  have  been  followed  did  not  extend  to  a  case  whei^ 
at  the  time  of  the  loss,  the  parties  had  not  agreed  upon  the  terms  of  the 
contract,  and  that  the  general  agent  was,  in  such  cirounstances  without 
siutfaority  to  issue  a  policy  it  follows  that  the  findings  cannot  be  sustained. 

The  award  is  annulled. 

We  concur:  AngcUotti,  C.  J.;  Shaw,  J.;  Olney,  J.;  Lennon,  J. 

Wilbur^  J.  I  dissent.  The  evidence  shows  that  the  Workmen's 
G>mpensation  Law  did  not  apply  to  Dr.  Pond  until,  at  the  soliciation  of 
the  agent  Smith,  he  elected  to  be  bound  by  its  terms.  The  effect  of  his 
election  was  to  charge  him  with  responsibility  for  the  injury  to  his  em- 
ployees tmder  the  terms  of  that  law,  even  if  he  was  wholly  without  fault 
as  in  this  case.  Because  of  such  election  Dr.  Pond  evidently  intended  to 
keep  covered  by  insurance.  Accordingly  he  notified  Smith,  petitioner's 
agent,  that  he  desired  an  indemnity  policy,  dating  from  the  expiration  of 
his  existing  insurance,  and  that  he  was  willing  to  pay  whatever  premium 
was  charged  by  the  company.  The  petitioner  offered  its  insurance  poli- 
cies for  sale  to  the  public  generally  at  a  fixed  and  uniform  rate.  The 
terms  and  provisions  of  the  policy  being  thus  fixed,  the  question  of  in- 
surance turned  upon  the  willingness  of  the  prospective  policy  holder  to 
pay  the  premium  demanded  therefor  by  the  company.  At  the  time  Dr. 
Pond  applied  to  Smith  for  the  policy  he  stated  that  he  was  willing  to  pay 
the  premium,  whatever  it  might  be.  Instead  of  communicating  this  fact 
to  the  general  agent.  Smith  inserted  in  the  written  application  the  amount 
of  the  premium  as  $10.  This  resulted  in  the  complications  detailed  in  the 
main  opinion.  The  evidence  discloses  that  the  company  was  willing  to 
write  the  policy,  and  that  Pond  was  willing  to  pay  the  amount  of  the 
insurance,  and  this  willingness  had  been  communicated  by  the  one  to 
the  other.  The  whole  difficulty  arose  from  the  failure  of  Smith  to  state 
in  the  written  application  for  insurance  the  fact  that  Dr.  Pond  was  will- 
ing to  pay  the  increased  premium.  This  was  not  the  fault  of  Dr.  Pond. 
The  policy  applied  for  was  one  dated  September  25,  1917,  and  the  policy 
finally  issued  and  paid  for  was  so  dated.  Wilson,  to  all  intents  and  pur- 
poses, was  the  general  agent  of  the  company.  He  conducted  the  entire 
business  of  the  general  agent,  in  the  name  of  the  general  agent,  with- 
out consultation  with  him.  Upon  the  insistence  of  Smith  that  Dr.  Pond 
was  entitled  to  a  policy  dated  September  25,  1917.  in  accordance  with 
the  custom  of  the  office  he  issued  such  a  policy  so  dated,  after  knowledge 
of  the  accident,  which  policy  covered  the  liability  here  sought  to  be  en- 
forced. In  view  of  the  delay  caused  by  the  failure  of  its  agent  Smith 
to  communicate  to  the  general  agent  the  facts,  namely,  the  willingness  of 
Dr.  Pond  to  pay  the  premiimi  asked,  which  would  have  resulted  in  the 
prompt  issuance  of  the  policy,  it  would  seem  that  common  honesty  de- 
manded of  the  defendant  that  it  accept  the  responsibility  due  to  the  de- 
lay of  its  own  agent  in  communicating  a  correct  statement  of  the  actual 
terms  of  the  application.  The  finding  of  the  ultimate  fact  by  the  com- 
mission was  that  the  written  policy  which  by  its  terms  covered  the  ac- 
cident was  binding  by  reason  of  a  previous  oral  negotiation  between  the 
parties.  I  think  the  evidence  is  sufficient  to  justify  this  finding.  Under 
somewhat  similar  facts  in  Eames  v.  Home  Ins.  Co.,  94  U.  S.  621,  24  L. 
£d.  298,  it  was  held  under  the  circumstances  there  stated  that  the  ac- 
ceptance of  the  rate  by  the  insured  in  a  communication  to  the  local  agent 
was  sufficient  to  bind  the  company  where  the  rate  had  been  previously 
6xed  by  the  general  agent,  and  that,  although  no  policy  was  ever  issued. 
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the  insurance  company  was  bound.  The  only  difference  in  the  two  cases 
in  principle  is  that  in  the  case  at  bar  the  information  that  the  applicant 
was  willing  to  pay  the  premium  demanded  was  communicated  to  the  local 
agent  before  the  premium  was  fixed  by  the  general  agent,  and  in  Eames 
V.  Home  Ins.  Co.  it  was  communicated  afterward.  In  neither  case  did 
the  information  that  the  applicant  was  willing  to  pay  the  premium  de- 
manded reach  the  general  agent  in  time  for  the  issuance  of  the  policy 
before  the  loss,  while  in  Eames  v.  Home  Ins.  Co.  the  policy  was  never 
issued,  and  in  the  case  at  bar  it  was  issued  with  full  knowledge  of  the 
fact  I  think  that  Dr.  Pond  had  signified  his  acceptance  of  the  terms 
offered  by  the  insurance  company  and  thus  a  contract  of  insurance  had 
been  concluded. 


SCHILLING  V.  INDUSTRIAL  ACCIDENT  COMMISSION  OF 
CALIFORNIA  et  al.     (Civ.  3385.) 

(District  Court  of  Appeal,  First  District,  Division  2,  California.     April 
21.  1920.    Rehearing  Denied  May  13,  1920.) 

190  Pacific  Reporter,  373. 

1.  MASTER  AND   SERVANT--COMPENSATION   ACT   AUTHOR- 

IZES COMMISSION  TO  FIX  FEES  OF  CLAIMANT'S  ATTOR- 
NEYS. 

The  Industrial  Accident  Commission  has  authority,  under  Workmen's 
Compensation  Insurance  and  Safety  Act,  §§  24(b)  (1),  and  24(d),  to 
fix  the  fees  of  attorneys  representing  a  claimant. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

2.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  MERELY 

AUTHORIZES  DETERMINATION  OF  REASONABLENESS  OF 

ATTORNEY'S  FEE. 

In  fixing  the  fee  of  claimant's  attorney  under  Workmen's  Compen- 
sation Insurance  and  Safety  Act,  §§  24(b)  (1)  and  24(d),  the  jurisdic- 
tion of  the  Industrial  Accident  Commission  is  confined  to  determination 
of  the  reasonableness  of  the  fee  for  the  services  in  the  proceedings  before 
it,  and  does  not  extend  to  the  determination  of  the  legality  of  a  contract 
for  the  payment  for  services  in  independent  proceedings,  though  the  con- 
tract is  made  payable  out  of  the  award  of  compensation  made  by  the 
commission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION 

BOUND  TO  GIVE  ATTORNEY  FAIR  HEARING  ON  QUES- 
TION OF  REASONABLENESS  OF  FEE. 

If  a  claimant  under  the  Workmen's  Compensation,  Insurance,  and 
Safety  Act,  who  has  entered  into  a  contract  employing  an  attorney  and 
agreeing  to  pay  him  compensation  for  the  services  to  be  rendered,  seeks 
to  avoid  the  obligation  of  the  contract  after  the  services  have  been  ren- 
dered and  the  profits  retained  by  him,  the  attorney  is  entitled  to  a  fair 
hearing  before  the  commission  on  the  question  of  the  reasonableness  of 
the  fee  agreed  to  be  paid 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 
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Proceeding  by  John  B.  Costello  under  the  Workmen's  Compensation 

Act  to  obtain  compensation  for  personal  injuries.    Application  by  Frank 

Schilling  for  certiorari  to  review  an  order  of  the  Industrial  Accident 

Commission  fixing  his  compensation  for  legal  services.      Order  annulled. 

Frank  Schilling,  of  San  Francisco,  pro  se. 

A  K  Graupner,  of  San  Francisco,  for  respondents. 

JE^ER  Curiam.  Petitioner  instituted  this  proceeding  in  certiorari  to  re- 
view-   the  order  of  the  Industrial  Accident  Commission  fixing  his  compen- 
sations, after  rehearing,  for  le^al  services  rendered  to  an  applicant  for 
com^g>«nsation   under   the   provisions    of    the    Workmen's    Compensation, 
ItisuMSunct,  and  Safety  Act  (St.  1917,  p.  831). 

X-^  appears  from  the  record  that  the  applicant,  having  been  injured 
wJiil^  in  the  course  of  his  employment,  consulted  petitioner,  who  is  an 
attor~M:».<ey  at  law,  and  through  his  advice  and  coimsel  procured  temporary 
com{>-^^nsation  from  the  insurance  carrier;  that  thereafter  he  obtained 
other-  employment,  during  the  course  of  which  he  was  again  injured  and 
agaira  consulted  petitioner;  and  that  thereafter,  as  the  result  of  further 
consua  1  tation  with  petitioner,  he  was  advised  that  he  might  apply  for  per- 
mane-m-mt  compensation  as  the  result  of  the  first  injury  upon  medical  testi- 
mony- ^hich  it  was  deemed  possible  to  procure  at  that  time.  This  applica- 
tion ^%^/as  made  through  the  advice  and  assistance  of  petitioner,  and  a 
partis  E  hearing  was  had  thereon  before  the  commission,  wherein  the  evi- 
dence was  very  unfavorable  to  the  applicant;  but  thereafter,  through 
the  a.<zlTice  and  activities  of  petitioner  a  settlement  was  made  with  the 
insure  :«^ce  carrier  for  $650,  which  was  approved  by  the  commission  and 
subse^ -gently  paid.  It  further  appears  that  at  the  time  of  the  approval 
j  of  til  £^   settlement  the  commission  fixed  the  compensation  for  petitioner's 

I  legal     ^^rvices  at  $45  without  a  hearing;  that  at  the  request  of  petitioner 

?  ^^"^^ring  was  granted  by  the  commission  for  the  purpose  of  determin- 
I  ing   tha^  reasonableness  of  the  order  fixing  such  fee.     Petitioner  claimed 

*jj?*    *^^  had  an  oral  contract  with  the  applicant  for  the  payment  of  one- 
tnir<i    ^^>^  the  amount  recovered  from  the  insurance  carrier,  which  amount 
f  mclud^^  payment  for  legal  services  rendered  by  him  to  the  applicant  in 

■  matter-^   not  directly  connected  with  the  proceeding  in  which  the  recovery 

I  was    K^^,^    He  insisted  that  this  contract  should  not  be  declared  void  in 

i  W    "    ^^*^<1  *hat  in  any  event  the  allowance  of  $45  was  wholly  unreasona- 

1"^*  ??^     :E>ayment  for  the  legal  services  which  he  had  rendered  in  the  pro- 
^    A  ^^    before  the  commission. 
J  th  disclosed  by  the  record  filed  by  respondent  herein,  the  attitude  of 

{  tnc  reC^ree  to  whom  the  rehearing  had  been  referred  by  the  commission 

f*  cSo  ^^^"^'cracly  hostile  and  prejudicial  to  petitioner  throughout  the  entire 

J^^^^<iings.  Immaterial  and  irrelevant  testimony  was  taken  for  the 
^oolc  ^^  of  attacking  the  professional  standing  of  petitioner;  the  referee 
ijj  Jf-  I^^titioner's  witnesses  out  of  his  hands  conducted  their  examination 
^jj  *^  c>wn  way,  refused  to  permit  petitioner  to  cross-examine  witnesses 
his    a  J^^*"^  antagonistic  to  him.   and  studiously  obstructed  petitioner  in 

^Y^^tnpts  to  produce  testimony  favorable  to  his  cause. 

i,j^^!-*»    2]  Counsel  for  respondent  states  that  there  is  but  one  question 

fo«"»*i^^^  in  this  proceeding,  "What  was  the  value  of  the  services  per- 

^13^^-^^    by  petitioner,    *    *    ♦  "  or  "Has  the  Industrial  Accident  Com- 

Co,^*^>i  authority  under  sections  24  (b)  (1)  and  24  (d)  of  the  Workmen's 

re|>x'^^*^sation.  Insurance,  and  Safety  Act,  to  fix  the  fees  of  attorneys 

vai^    ^^nting  applicants  before  it?"    This  court  is  unable  to  determine  the 

^^c>^^  of  the  services  performed  by  the  petitioner  because  the  referee  to 

2^  £^?^   that  matter  was  referred  for  adjudication  failed  to  give  petitioner 

/^(^^^^  opportimity  to  make  proof  of  such  value.     That  the  Industrial 

^^nt  Commission  has  authority  under  the  sections  cited  to  fix  fees 
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can  scarcely  be  questioned.  Section  24,  subdivision  (b)  (1),  authorizes 
the  commission  to  fix  and  determine  a  reasonable  attorney's  fee  for  legal 
services  pertaining  to  any  claim  for  compensation  or  application  filed 
therefor.  No  constitutional  objection  has  been  raised  to  this  provision  of 
the  act,  and  it  may  therefore,  in  this  proceeding  be  taken  for  granted  that 
the  power  is  one  which  the  commission  may  lawfully  exercise.  Subdivi- 
sion (d)  of  t^e  same  section  provides  that  ''no  claim  or  agreement  for 
the  legal  services  or  disbursements  *  *  *  in  excess  of  a  reasonable- 
amount,  shall  be  valid  or  binding  in  any  respect,  and  it  shall  be  competent 
for  the  commission  to  determine  what  constitutes  such  reasonable 
amount.''  No  constitutional  objection  has  been  raised  to  this  provision 
of  the  act,  and  for  the  purpose  of  this  proceeding  it  also  may  be  as- 
sumed to  be  valid.  But  it  must  be  evident  that  if  the  obligation  of  a 
contract  to  pay  for  legal  services,  which  has  been  executed  by  parties 
legally  competent  to  contract,  is  to  be  impaired  by  the  order  of  the  com- 
mission solely  on  the  ground  that  it  is  unreasonable,  some  semblance  of 
a  judicial  hearing  must  be  accorded  the  contracting  parties  before  such 
order  is  made.  Furthermore,  the  jurisdiction  of  the  commission  is  con- 
fined to  the  determination  of  the  reasonableness  of  the  fee  to  be  paid 
to  counsel  for  the  legal  services  rendered  to  the  applicant  in  connection 
with  the  proceedings  before  it,  and  does  not  extend  to  the  determination 
of  the  legality  of  a  contract  for  the  payment  for  legal  services  rendered 
in  independent  proceedings,  even  though  such  contract  is  made  payable 
out  of  the  award  of  compensation  made  to  the  applicant  by  the  commis- 
sion. 

[3]  An  applicant  for  compensation  is  entitled  to  be  represented  by 
counsel  in  proceedings  before  the  commission.  There  is  no  odium  at- 
tached to  counsel  who  render  such  services.  Though  the  efforts  of  the 
commission  to  protect  the  interests  of  applicants  for  compenstion  are 
highly  commendable,  it  is  just  as  important  that  other  persons  coming 
within  its  jurisdiction  be  treated  with  equal  justice.  If  a  party  who  has 
entered  into  a  contract  employing  an  attorney  and  agreeing  to  pay  him 
compensation  for  the  services  to  be  rendered  seeks  to  avoid  the  obliga- 
tion of  such  contract  after  the  services  have  been  rendered  and  the  bene- 
fits retained  by  him,  the  attorney  is  entitled  to  a  fair  and  impartial  hear- 
ing before  the  commission  on  the  questioi)  of  the  reasonableness  of  the 
fee  which  the  contracting  parties  had  agreed  should  be  paid. 

That  petitioner  in  this  case  did  not  receive  such  a  hearing  is  too 
plain  to  question.  The  award  of  $45  as  compensation  to  petitioner  for  the 
services  admitted  to  have  been  rendered  by  him  in  the  proceedings  before 
the  commission  is  less  than  the  ordinary  charge  made  by  attorneys  for 
the  collection  of  a  promissory  note  without  any  form  of  legal  proceedings. 
Upon  the  meager  showing  petitioner  was  permitted  to  make  it  is  apparent 
that  the  fee  allowed  was  Unreasonably  low  for  the  services  rendered. 
But  as  heretofore  stated,  it  is  impossible  for  this  court  to  determine  what 
allowance  should  be  made  for  the  services  rendered,  because  the  referee 
failed  to  permit  petitioner  to  fairly  present  his  evidence  on  that  issue. 

For  these  reasons  the  order  of  the  commission  is  annulled. 
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SAUNDERS  IT  AL.  V.  NEW  ENGLAND  COLLAPSIBLE  TUBE  CO. 

ET  AL. 

(Supreme  Court  of  Errors  of  Connecticut.  June  10,  1920.) 
110  Atlantic  Reporter,  538. 

1.  MASTER  AND  SERVANT  —  ENTIRE  FINDING  AND  MEMO- 

RANDUM DECISION  OF  COMPENSATION  COMMISSIONER 

MUST  BE  READ  TOGETHER  AS  A  WHOLE. 

On  appeal  from  an  award  of  the  workmen's  compensation  commis- 
sioner, the  entire  finding  and  the  memorandum  decision  are  to  be  read 
together  as  a  whole. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 

2.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

HAS  BURDEN  OF  PROOF. 

One  claiming  compensation  under  the  Workmen's  Compensation  Act 
has  the  burden  of  proving  the  statutory  essentials  of  his  case,  and  he 
must  establish  by  competent  evidence  that  his  injuries  arose  out  of  and 
in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION- 

ER'S FINDING  BASED  UPON  INFERENCE  CANNOT  STAND 

IF  UNREASONABLE. 

Upon  appeal  in  workmen's  compensation  case,  where  an  essential 
finding  is  based  upon  inference,  if  the  inference  is  one  which  a  reasonable 
man  could  not  draw  in  a  reasonable  way  the  finding  cannoit  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER  AND  SERVANT— FINDING  OF  INJURY  IN  COURSE 

OF  EMPLOYMENT  WITHIN  COMPENSATION  LAW  HELD 

REASONABLE. 

Where  a  15  year  old  girl  employed  in  a  factory  was  accustomed 
daily  to  take  elevator  in  goin^  to  and  from  work  and  in  getting  material 
when  needed,  or  in  taking  fimshed  work  to  another  department,  and  was 
killed  by  a  descending  elevator,  a  finding  that  she  was  engaged  in  fulfill- 
ing the  duties  of  her  employment  when  killed  held  not  an  unreasonable 
inference. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

5.  MASTER  AND  SERVANT— ONE  FOUND  INJURED  AT  PLACE 

WHERE  DUTY  LIES  PRESUMED  INJURED  IN  COURSE  OF 

EMPLOYMENT  WITHIN  COMPENSATION  ACT. 

In  workmen's  compensation  cases  there  is  a  natural  presumption  that 
one  charged  with  the  performance  of  a  duty  and  found  injured  at  the 
place  where  duty  may  have  required  him  to  be  is  injured  in  the  course  of 
and  as  a  consequence  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  4(K3.) 

8.  MASTER  AND  SERVANT— POWERS  OF  APPELLATE  COURT 
TO  WEIGH  EVIDENCE  IN  COMPENSATION  CASE  DEFINED. 
The  superior  court,  on  appeal  from  the  findings  of  the  compensation 
commissioner,  does  not  weigh  evidence,  but  it  may  determine  whether 
the  finding  oif  the  commissioner  should  be  corrected  or  not,  or  whether 
there  was  any  evidence  to  support  the  conclusions  reached. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 
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Appeal  from  Superior  Cofurt,  New  London  County;  Joel  H.  Reed, 
Judge. 

Proceedings  by  John  Saunders  and  others  under  the  Workmen's 
Compensation  Act  to  recover  for  the  death  of  Genevieve  Saunders,  op- 
posed by  the  New  England  Collapsible  Tube  Company  and  others.  Find- 
ing and  award  by  the  compensation  commissioner  in  plaintiffs'  favor  was 
set  aside  by  the  superior  court,  and  plaintiffs  appeal.  Reversed  with  di- 
rections. 

Frank  L.  McGuire  and  Clayton  B.  Smith,  both  of  New  London,  for 
appellants. 

Philip  Pond,  of  New  Haven,  for  appellees. 

Wheeler,  J.  The  plaintiff's  intestate,  Genevieve  Saunders,  IS  years 
of  age,  was  employed  by  the  New  England  Collapsible  Tube  Company  on 
the  third  floor  of  its  factory.  A  number  of  girls  worked  on  this  floor 
with  the  deceased.  The  factory  building  consisted  of  several  floors,  and 
it  was  necessary  for  the  girls  employed  in  the  factory  to  go  from  one 
floor  to  another  for  the  purpose  of  getting  material  as  needed,  or  for  the 
purpose  of  taking  finished  work  to  another  department  It  was  custom- 
ary for  the  girls  so  employed  daily  to  use  the  elevator  for  this  purpose, 
and  they  also  used  the  elevator  in  going  to  work  in  the  morning  or  at 
noontime  and  in  leaving  their  place  of  employment  at  night. 

The  decedent  used  this  elevator  in  this  way  during  the  period  of  her 
employment  with  the  defendant  On  October  24.  1918,  and  during  work- 
ing hours  the  decedent  left  her  bench  and  went  to  the  elevator  and  leaned 
her  head  over  the  gate,  and  the  elevator  descending  crushed  her  head  be- 
tween the  top  of  the  gate    aand  the  bottom  of  the  elevator. 

No  testimony  was  offered  before  the  commissioner  that  at  the  time 
of  her  injuries  the  decedent  was  about  to  use  the  elevator  in  the  course 
of  her  employment,  or  that  at  this  time  she  had  occasion  to  so  use  the 
elevator.    The  commissioner  awarded  compensation  to  the  claimants. 

The  superior  court  on  appeal  held  that  the  commissioner  erred  in 
holding  that  the  injuries  arose  out  of  and  in  the  course  of  her  employ- 
ment and  in  requiring  the  defendants  to  prove  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the  employment  The  court  set  aside 
because  it  could  find  no  evidence  from  which  it  could  be  found  that  the 
accident  arose  in  the  course  of  the  employment  And  the  court  inter- 
preted the  commissioner's  finding  that  "There  was  no  evidence  to  show 
that  this  Saunders  girl  had  reason  to  use  this  elevator  on  this  particular 
day,  at  this  particular  hour^  nor  is  there  evidence  to  the  contrary,"  as 
meaning  that  there  was  absolutely  not  evidence  from  which  the  commis- 
sioner could  find  the  ultimate  fact  that  the  accident  arose  out  of  and  in 
the  course  of  her  employment 

fl]  The  entire  finding  and  memorandum  of  decision  are  to  be  read 
together  as  a  whole.  So  read,  we  think  it  clear  that  by  the  words  "there 
is  no  evidence"  the  commissioner  intended  to  convey  the  meaning  that 
there  was  no  testimony,  no  statement  either  from  a  witness  or  in  a  writ- 
ten document  of  this  fact,  that  is,  that  there  was  no  direct  evidence,  as 
it  is  called  in  common  speech,  of  this  fact.  But  he  did  not  intend  to  ex- 
clude from  consideration  the  realm  of  inference  and  it  was  in  reliance 
upon  the  inference  to  be  drawn  from  facts  in  evidence  that  the  commis- 
sioner reached  his  conclusion.  The  court  was  in  error  in  thinking  the 
commissioner  required  the  employer  to  assume  the  burden  of  proving 
that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  employment, 

[2]  The  burden  of  proof  in  a  claim  for  compensation  under  the 
Workmen's  Compensation  Act  (Pub.  Acts  1913,  c.  138,  as  amended  by 
Pub.  Acts  1915,  c.  288)  is  upon  the  claimant  to  prove  the  statutory  essen- 
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tials  of  his  case.  He  must  establish  by  competent  evidence  that  the  in- 
juries for  which  he  seeks  compensation  arose  out  of  and  in  the  course 
of  his  employment.  Sponatski's  Case,  220  Massi  526,  108  N.  E.  466, 
L.  R.  A.  1916A,  333;  Wcstman's  Case,  118  Me.  133,  106  Atl.  532,  535. 

What  the  commissioner  did  was  everyday  practice  with  a  trial  judge; 
he  found  the  fact  in  issue  as  an  inference  of  fact  drawn  from  other  facts 
in  the  testimony. 

[3]  The  appeal  fairly  raises  the  question  whether  the  inference  drawn 
was  unjustifiable.  If  it  was  an  inference  which  a  reasonable  man  could 
not  draw  in  a  reasoning  way  the  finding  cannot  stand,  for  it  would  then 
be  so  unreasonable  as  to  justify  judicial  interference.  Powers  v.  Hotel 
Bond  Co.,  S9  Conn.  143,  93  Atl.  245.  No  one  saw  the  accident,  but  that 
fact  is  not  fatal  to  a  finding  of  how  it  occurred  It  occurred  within  the 
period  of  the  employment,  at  a  place  where  the  decedent  might  reasona- 
bly have  been,  and  where  her  work  required  her  frequently  to  be.  Her 
duties  required  her  to  use  the  elevator  in  going  from  floor  to  floor  for 
the  purposes  of  her  employment.  If  she  was  so  engaged  she  was  reasona- 
bly fulfilling  the  duties  of  her  employment. 

[4]  Whether  she  was  so  engaged  at  the  time  of  her  injury  seems  to 
us  an  inference  which  cannot  be  said  to  be  an  inference  of  a  character 
which  the  reasonable  man  could  not  draw.  Is  it  more  likely  than  other- 
wise that  one  injured  during  the  period  of  employment  and  in  a  place 
where  he  had  a  right  to  be  was  at  this  time  engaged  in  her  employment, 
or  upon  some  matter  of  her  own  and  apart  from  her  employment? 

[5]  There  is  a  natural  presumption  that  one  charged  with  the  per- 
formance of  a  duty  and  found  injured  at  the  place  where  duty  may  have 
required  him  to  be  is  injured  in  the  course  of,  and  as  a  consequence  of, 
the  employment.  We  think  it  more  likely  than  otherwise  that  the  de- 
cedent was  doing  her  duty  when  injured,  and  that  this  is  a  reasonable 
inference  to  draw  in  the  absence  of  evidence  to  the  contrary. 

[6]  Facts  may  be  found  proven  of  which  there  was  no  direct  proof, 
but  which  are  inferences  of  fact  drawn  from  facts  which  are  in  proof. 
Sliwowski  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  94  Conn.  — ,  108  Atl.  805. 

[7]  It  is  the  duty  of  the  trier  to  infer  what  one  has  done  or  left 
undone,  although  there  be  no  positive  testimony  of  this.  And  when  the 
appellate  court  passes  upon  whether  this  duty  has  been  judicially  per- 
formed by  legal  standard  it  cannot  inquire  whether  it  Would  have  reached 
the  same  result ;  it  must  limit  its  inquiry  to  the  ascertainment  of  whether 
the  inference  is  so  imreasonable  as  to  be  tmjustifiable.  It  is  the  right  of 
every  trier  to  infer  what  one's  conduct  has  been  in  the  circumstances,  even 
though  the  inference  reaches  beyond  the  positive  testimony  in  the  case. 
Bunnell  v.  Berlin  Iron  Bridge  Co.,  66  Conn.  24.  36,  33  Atl.  533;  Union 
Bank  v.  Middlebrook,  33  Conn.  95,  100;  Dubuque  v.  Coman,  64  Conn.  475, 
479,  30  Atl.  W, 

The  appellants  urge  as  one  ground  of  error  the  use  by  the  court  of 
the  evidence  for  the  purpose  of  determining  the  validity  of  the  award. 
They  say  that  when  the  court  denied  the  motion  to  correct  the  limited 
purpose  of  the  evidence  had  been  satisfied.  The  motion  to  correct  was 
not  filed  in  the  superior  court,  and  hence  was  not  before  the  court. 

The  evidence  was  before  the  court  to  enable  it  to  determine  whether 
there  was  any  evidence  that  the  injuries  of  the  decedent  arose  in  the 
*  course  of  and  out  of  her  employment.  The  court  held  that  there  was  not. 
"Here,"  says  the  court  "the  theory  that  the  decedent  was  injured  while 
on  some  purpose  of  her  own,  outside  of  her  employment,  is  equally  consis- 
tent with  the  theory  that  she  was  acting  within  her  employment" 

[8]  Though  this  were  true,  it  was  the  province  of  the  commissioner 
to  determine  which  theory  was  supported  by  the  evidence.  And  if  the 
evidence  reasonably  supported  either  theory  he  might  adopt  that  theory, 
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and  the  superior  court  on  appeal  could  not  disturb  his  decision  upon  that 
ground.  The  superior  court  does  not  weigh  evidence  in  this  class  of 
cases;  it  may  determine  whether  the  finding  of  the  commissioner  should 
be  corrected  or  not,  or  whether  there  was  any  evidence  to  support  the  con- 
clusions reached.  And  when  it  has  done  this  its  control  over  the  evidence 
ceases. 

There  is  error;  the  judgment  is  reversed,  and  the  superior  court  is 
directed  to  enter  judgment  dismissing  the  appeal  from  the  commissioner 
and  affirming  the  award. 

All  concur. 


ALDEN  COAL  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 
(No.  13150.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  641. 

1.  MASTER  AND  SERVANT  —  "DEPENDENT,"  WITHIN  COM- 

PENSATION LAW.  DEFINED. 

A  "dependent"  is  one  sustained  by  or  relying  for  support  on  the  aid 
of  another,  or  looking  to  another  for  support  and  relying  on  another  for 
reasonable  necessaries  consistent  with  the  dependent's  position  in  life. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

2.  MASTER  AND   SERVANT  —  DEPENDENCY  QUESTION   OF 

FACT  DETERMINABLE  BY  COMMISSION. 

The  question  of  dependency  is  one  of  fact,  and  the  court  will  not 
interfere  with  the  decision  of  the  commission^  if  there  is  evidence  tending 
to  sustain  it. 

(For  other  cases,  see  Master  and  Servant,  Dea  Dig.  §  417 [7].) 

3.  MASTER  AND  SERVANT  —  MOTHER  HELD  NOT  DEPEND- 

ENT ON  SON  AT  TIME  OF  HIS  DEATH. 

Where  son  was  managing  mother's  business,  though  not  for  pay, 
and  it  did  not  appear  that  he  was  contributing  to  her  support,  the  fact 
that  she  wrote  him  to  come  to  another  state  to  work  for  her  to  help  her, 
and  that  he  was  to  go  after  getting  money  enough,  being  killed  before 
he  could  go,  did  not  show  she  was  actually  dependent  on  him  at  time  of 
the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

Error  to  Circuit  Court,  Fulton  County;  G.  W.  Thompson,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  J.  M.  Hazlett, 
administrator,  to  recover  compensation  for  the  death  of  Arthur  Eshel- 
man,  employee,  opposed  by  the  Alden  Coal  Company,  employer.  Award 
by  ^e  Industrial  Commission  was  confirmed,  and  the  employer  brings 
error.  Judgment  reversed,  and  record  of  the  Industrial  Conmiission 
quashed. 
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Henry  Kueller,  for  plaintiff  in  error. 

A.  W.  Kerr  and  W.  J.  MacDonald,  both  of  Springfield,  for  defend- 
ant in  error. 

Dunn,  J.  The  circuit  court  of  Fulton  county  having  confirmed  an 
award  by  the  Industrial  Commission  of  compensation  for  the  death  of 
Arthur  Eshelman,  the  Alden  Coal  Company,  the  employer,  has  sued  out 
a  writ  of  error  to  review  the  judgment. 

The  deceased  left  no  widow  or  children,  but  was  survived  by  his 
mother,  Margaret  Mohr,  and  the  only  question  in  the  record  is  whether 
she  was  partially  dependent  on  his  earnings.  The  employer  paid  $1^  to 
tfie  administrator  for  burial  expenses,  and  insists  that  no  further  com- 
pensation can  be  awarded  under  the  statute  (Laws  1913,  p.  335). 

Mrs.  Mohr  was  the  only  witness  examined.     From  her  testimony  it 
appears  that  her  husband,  the  deceased's  father,  died  on  June  1,  1915,  leav- 
ing   four    children:  Arthur,    the    deceased,    who    was    18   years    M;    a 
brother,   Harry,   a  year  or  two   older;   and   a   brother   and  sister,  who 
were  younger.     On   or  before   December  24.   1916,   she   married   Henry 
Mohr  and  on  that  date  went  with  htm  to  Colorado,  where  they  lived  to- 
gether until  his  death,   which   occurred  on  April  30,   1917.     After  her 
first  husband's  death  she  was  the  owner  of  a  shoe  and  harness  repair 
shop  in  Farmington.  which  was  conducted  for  her  by  Arthur  and  Harry. 
Arthur  received  no  wages  or  salary,  and   lived  with   his  mother,  who 
furnished  him  with   clothes,  board,   and   all  his  expenses.     After  Mrs. 
Mohr's  marriage  and  removal  to  Colorado,  the  two  brothers  continued 
to  conduct  the  shop  until  February,  1917,  when  Harry  left,  and   from 
that  time  Arthur  ran  the  shop  until  June,  when  it  was  sold.    A  payment 
of  $75  was  made  on  the  sale,  of  which  Arthur  sent  his  mother  $25.    The 
remainder  of  the  purchase  price  she  collected  after  his  death.    He  never 
received  any  compensation  for  running  the  shop,  except  that  he  paid  his 
living  expenses  out  of  the  receipts.     He  never  sent  her  any  money,  and 
all  the  income  from  the  shop  was  used  by  her  authority  to  pay  the  ex- 
penses of  the  two  young  men,  the  debts  incurred  in  the  business^  and  an 
insurance  premium  on  the  lives  of  all  the  family.    When  Mohr  died,  he 
left,  besides  his  widow,  four  heirs.     He  left  160  acres  of  land,  but  no 
money,   and  no  will.     Mrs.   Mohr  had  no  money  or   other  immediate 
means  of  support,  and  she  got  Mohr's  son  to  work  the  farm  for  half  the 
crop.    The  only  income  she  received  from  the  farm  was  what  was  raised 
on  it,  and  she  got  nothing  from  that  source  until  October,  1917.     She 
hoaght   no   clothes,    did    not   have    to   pay   rent,    and   bought   necesary 
groceries  on  credit,  paying  the  bills  in  October  out  of  her  receipts  from 
the  crops.    After  Mohr's  death  she  wrote  to  Arthur  to  come  out  in  June 
and  work  for  her,  to  help  her;   but  he  did  not  want  to  go  until  he  got  a 
little  more  money,  because  he  had  not  enough  left  after  paying  the  bills. 
He  was  to  come  out  after  -getting  money  enough,  and  so  he  went  to  work 
for  the  plaintiff  in  error  on  Tune  23,  19i7.  and  was  killed  on  July  16. 

ri-3]  If  any  compensation  beyond  $150  for  funeral  expenses  was 
payable,  it  was  by  virtue  of  paragraph  (c)  of  section  7,  which  provides 
for  compensation  to  a  parent  "who  at  the  time  of  the  injury  was  de- 
oendent  upon  the  earnings  of  the  employee."  A  dependent  is  one  who 
is  sustained  by  or  relies  for  support  on  the  aid  of  another,  or  looks  to 
another  for  support  and  relies  on  another  for  reasonable  necessaries  con- 
sistent with  the  dependent's  position  in  life.  The  question  of  dependency 
is  one  of  fact,  and  the  court  will  not  intefere  with  the  decision  of  the 
commission,  if  there  is  evidence  tending  to  sustain  it.  Rock  Island  Iron 
Works  v.  Industrial  Com.,  287  111.  648,  122  N.  E.  830.  Mrs.  Mohr  never 
received  any  part  of  her  support  from  her  son.  Until  April  30,  before 
his  death  in  July,  she  was  living  with  her  husband,  and  was  presumably 


Digitized  by 


Google 


276  6  WORKMEN^S  COMPENSATION   L.  J.     (111.)         [Sept., 

supported  by  him;  certainly  she  was  not  sustained  by  the  deceased,  and 
did  not  rely  upon  his  aid  for  support.  She  did  not  look  to  him  for  any 
necessa,ries  of  life,  and  there  is  no  evidence  tending  to  show  that  she 
either  needed  or  received  aid  from  him.  He  was  managing  her  business, 
though  not  for  pay,  and  the  evidence  does  not  tend  to  show  that  he  was 
contributing  to  her  support,  rather  than  that  she  was  contributing  to  his. 
After  her  husband's  death  she  did  not  become  dependent  upon  Arthur, 
but  provided  for  herself  from  her  own  resources.  Had  he  lived  to  carry 
out  the  arrangement  contemplated  by  his  mother  and  himself,  a  different 
question  would  be  presented;  but  the  question  here  is  one  oif  actual  de- 
pendency at  the  time  of  the  injjury,  and  evidence  of  a  proposed  arrange- 
ment which  might  result  in  a  condition  of  dependency  in  the  future  does 
not  tend  to  show  an  actual,  existing  dependency. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  record  of  the 
Industrial  Commission  quashed. 

Judgment  reversed. 


HENRY  V.  INDUSTRIAL  COMMISSION  et  al.     (No.  13151.) 

(Supreme  Court  of  Illinois.    Jime  16,  1920.) 

127  Northeastern  Reporter,  714. 

MASTER  AND  SERVANT  —  INJURY  WHILE  WORKING  AT  A 
DIFFERENT  MACHINE  THAN  THAT  ASSIGNED  DID  NOT 
"ARISE  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT," 
WITHIN  COMPENSATION  ACT. 

Injury  to  employee  does  not  "arise  out  of  and  in  the  course  of  his 
employment,"  within  Workmen's  Compensation  Act,  where  he  was  set  to 
work  at  one  machine,  then  worked  at  another,  where  he  was  seen  by  the 
foreman,  and  then,  without  the  employer's  knowledge,  went  to  work  at 
a  third  and  different  machine,  where  he  was  injured. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other  definitions,   see  Words   and   Phrases,   First   and   Second 
Series,  Course  of  Employment.) 
Carter,  J.,  dissenting. 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 
Proceeding  under  Workmen's  Compensation  Act  by  Abe  Grossman, 
opposed  by  Henry  Henry,  employer.     Award  by  the  Industrial  Commis- 
sion was  confirmed,  and  the  employer  brings  error.    Judgment  reversed 
and  record  of  Industrial  Commission  quashed. 

William  A.  Jennings,  of  Chicago,  for  plaintiff  in  error. 
ShaeflFer  &  Foster,  of  Chicago,  for  defendant  in  error. 

Dunn,  J.  Abe  Grossman,  a  yoimg  man  18  years  old,  was  injured 
while  working  for  the  plaintiff  in  error  on  the  first  day  of  his  employ- 
ment, October  9,  1918.  On  his  application  the  Industrial  Commission 
made  an  award  of  compensation  to  him,  which  the  circuit  court  of  Cook 
county  confirmed.    A  writ  of  error  to  the  circuit  court  has  been  allowed. 
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The  only  question  is  whether  the  injury  to  the  claimant  arose  out 
of  and  in  the  course  of  his  employment.  He  was  employed  to  do  punch 
press  work,  and  was  put  to  work  by  the  foreman  on  a  machine  called 
a  "kicker,"  which  was  operated  by  foot  power  and  shaped  pieces  of  tin 
used  in  the  making  of  tin  boxes  in  forms  about  four  inches  long,  by 
turning  up  about  a  thirty-second  of  an  inch  at  the  edges  Two  other 
machines  in  the  room  where  the  claimant  was  put  to  work  were  also  used 
-  in  the  making  of  the  boxes,  both  of  which  were  power-driven.  The  first 
of  these  (the  cutting  machine)  punched  the  blanks  for  making  the  boxes 
out  of  strips  of  tin  three  or  four  feet  long.  The  second  was  a  forming 
press,  which  formed  the  boxes.  This  machine  was  guarded  so  that  any 
one  could  run  it,  whether  experienced  or  not  without  any  danger  of  getting 
hurt.  It  was  the  former  machine  by  which  the  claimant  was  injured. 
This  machine  was  not  so  strongly  guarded  as  the  other,  was  dangerous, 
and  required  care  on  the  part  of  the  operator  to  avoid  injury. 

The  claimant  testified  that  he  worked  on  the  press  the  foreman  told 
him  to  work  at  about  an  hour,  and  completed  all  the  work  there  was  to 
be  done  on  the  kicker  before  he  left  it.  He  did  not  ask  for  more  work 
to  do  on  the  kicker,  but  a  young  fellow  whose  name  he  did  notlcnow  put 
him  to  work  on  the  forming  press  and  showed  him  how  to  run  it  This 
young  man  worked  near  him  on  the  kicker,  which  the  foreman  had  told 
the  claimant  to  work  on.  Claimant  worked  on  the  forming  press  until 
noon  and  about  three  hours  in  the  afternoon.  The  foreman  came  in  and 
saw  him  working  on  this  press,  but  did  not  say  anything  to  him.  About 
4  o'clock  the  claimant  had  run  out  of  work  on  the  forming  press,  and 
the  other  young  man  told  him  to  work  on  the  cutting  machine.  Soon 
after  he  began  working  on  this  machine  the  accident  occurred,  by  which 
the  claimant's  hand  was  caught  in  the  machine  and  crushed,  so  that  the 
fingers  had  to  be  amputated.  He  was  warned  by  the  other  employees  as 
to  the  dangerous  character  of  the  machine.  The  foreman  had  no  knowl- 
edge of  the  claimant's  working  at  this  machine,  and  the  young  man  who 
told  him  to  work  on  the  cutting  machine  had  no  authority  to  do  so,  or 
to  control  or  direct  him  as  to  where  he  should  work  or  what  he  should 
do,  but,  so  far  as  the  evidence  shows,  was  merely  an  employee,  with  no 
more  authority  than  the  claimant.  Another  employee,  named  Gastoria, 
was  in  charge  of  the  floor  in  the  absence  of  the  foreman,  but  there  is 
no  evidence  that  he  had  any  authority  to  act  as  foreman  or  direct  the 
work. 

The  compensation  required  by  the  Workmen's  Compensation  Act 
(Hurd's  Rev.  St  1917,  c.  48.  §§  126-152i)  is  only  for  accidents  which 
arise  out  of  and  in  the  course  of  the  injured  person's  employment. 
There  is  no  liability  for  injury  to  a  workman,  unless  the  workman  was 
at  the  time  of  the  injury  in  the  performance  of  some  duty  for  which  he 
was  employed,  and  if  a  workman  voluntarily,  and  without  his  employer's 
direction  or  acquiescence,  undertakes  work  which  he  was  not  employed 
to  do,  he  is  not  as  to  such  work,  within  the  protection  of  the  aidt. 
I>:etzen  Co.  v.  Industrial  Board,  279  111.  11,  116  N.  E.  d84,  Ann.  Cas. 
1918B.  764;  International  Harvester  Co.  v.  Industrial  Board,  282  111.  489, 
lis  N.  E.  711.  The  claimant  was  employed  and  put  to  work  at  a  par 
ticular  machine.  There  is  no  evidence  that  he  was  ever  told  to  work  at 
any  other  machine  by  any  one  acting  by  the  authority  of  his  employer. 
He  went  of  his  own  will  and  worked  at  another  machine  for  a  time,  and 
then  of  his  own  will  again  went  to  a  third  machine,  where  he  was  hurt. 
If  knowledge  of  the  foreman  that  the  claimant  was  working  at  another 
machine  would  have  made  the  employer  liable  for  an  accident  happening 
at  such  other  machine,  that  rule  cannot  apply  to  an  injury  happening  at 
a  third  machine,  where  the  claimant,  without  his  employer's  knowledge, 
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was  engaged  in  other  work  than  that  which  he  had  been  told  to  do,  and 
was  exposed  to  risks  not  incidental  to  such  work. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  record 
of  the  Industrial  Commission  quashed. 

Judgment  reversed. 

Carter,  J.,  dissents. 


#♦♦ 


INTERNATIONAL  COAL  &  MINING  CO.  v.  INDUSTRIAL  COM- 
MISSION ET  AL..    (No.  13063.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  703. 

1.  MASTER  AND  SERVANT  —  LUMP  SUM  SETTLEMENT  UN- 

DER   WORKMEN'S   COMPENSATION    ACT   WITHOUT   AP- 
PROVAL OF  INDUSTRIAL  COMMISSION  VOID. 
An  injured  employee's  lump  sum  settlement  for  a  smaller  amount 
than  that  awarded  him  by  the  arbitrator,  made  without  a  petition  there- 
for or  approval  thereof  by  Industrial  Commission,  as  required  by  Work- 
men's Compensation  Act  §§  9,  23,  is  void. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  382.) 

2.  MASTER  AND  SERVANT  —  EMPLOYER  CANNOT  RELIEVE 

HIMSELF  OF  LIABILITY  UNDER  WORKMEN'S  COMPENSA- 
TION ACT  BY  CONTRACT  WITH  EMPLOYEE. 
An  employer  cannot  relieve  himself  of  liability  under  the  Workmen's 
Compensaticm  Act  by  a  contract  with  employee. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  382.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  FOR  DISFIG- 

UREMENT OF  AND  ALSO  FOR  LOSS  OF  INJURED  MEM- 
BER  IMPROPER  UNDER  WORKMEN'S  COMPENSATION 
ACT. 

Industrial  Commission  has  no  power  to  award  compensation  for  dis- 
6gurement  of  a  member,  and  also  for  the  loss  of  the  use  thereof. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  387.) 

4.  MASTER  AND  SERVANT— COMPENSATION  OR  DISFIGURE- 

MENT OF  FACE  AND  HANDS  AND  ALSO  FOR  LOSS  OF 

USE  OF  EYES  AND  ARMS  PROPER  UNDER  WORKMEN'S 

COMPENSATION  ACT. 

Award  of  compensation  for  disfigurement  of  face  and  hands  under 
Workmen's  Compensation  Act,  §  8»  par.  (c),  docs  not  preclude  award- 
ing of  compensation  for  loss  of  eyes  and  arms. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  387.) 

8.  MASTER  AND  SERVANT  _  EVIDENCE  COMPETENT  TO 
PROVE  EXTENT  OF  DISABILITY  WITHIN  WORKMEN'S 
COMPENSATION  ACT. 

In  workmen's  compensation  proceedings  involving  issue  as  to  peroeirt- 
age  of  loss  of  use  of  employee's  injured  member,  it  is  competent  to  prove 
conditions  such   as  the  comparative   ability  of  employee  to  do  certain 
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things  in  the  use  of  the  injured  member  before  and  after  the  accident,  as 
well  as  any  other  fact  which  will  enable  the  commission  to  draw  an  in- 
ference as  to  the  percentage  of  loss  of  use  of  the  member. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

10.  MASTER  AND  SERVANT  —  EMPLOYER  HELD  NOT  EN- 
TITLED TO  CREDIT  FOR  COMPENSATION  PAYMENTS 
UNDER  ILLEGAL  LUMP  SETTLEMENT. 

An  employer,  liable  for  compensation  under  Workmen's  Compensa- 
tion Act  is  entitled  to  credit  for  payments  of  installments  made  under 
the  act  as  they  accrued  up  to  the  time  of  the  final  determination  of  the 
award  by  the  Industrial  Commission,  but  is  not  entitled  to  credit  for  pay- 
ments beyond  amotuit  so  paid  under  an  illegal  lump  sum  settlement. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  f  382.) 

12.  MASTER  AND  SERVANT— ILLEGAL  SETTLEMENT  MADE 
IN  GOOD  FAITH  MAY  BE  CONSIDERED  BY  INDUSTRIAL 
COMMISSION  ON  PETITION  FOR  LUMP  SUM  SETTLE- 
MENT. 

That  an  employer,  liable  for  compensation  under  Workmen's  Com- 
pensation Act,  has  in  good  faith  made  a  lump  sum  settlement,  which  is 
illegal,  may  be  shown  on  petition  to  Industrial  Commission  for  lump 
sum  settlement,  and  may  be  considered  in  determining  whether  settle- 
ment should  be  authorized,  and  what  the  amount  should  be. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

Error  to  Circuit  Court,  St  Clair  County;  J.  F.  (jillham,  Judge. 

Bill  by  the  International  Coal  &  Mining  Company  to  review  proceed- 
ii^s  before  the  Industrial  Commission  by  James  Nicholas.  Bill  dismiss- 
ed, and  complainant  brings  error.  Reversed  and  remanded,  with  direc- 
tions. 

R.  W.  Ropiequet,  of  Chicago,  for  plaintiff  in  error. 
A.  W.  Kerr,  of  Springfield,  and  Fred  H.  Kruger,  of  Belleville,  for 
defendant  in  error. 

Stone.  J.  The  plaintiff  in  error  filed  its  bill  in  equity  in  the  circuit 
court  of  St  Oair  county  to  review  the  proceedings  had  before  the  In- 
dustrial Commission  in  the  above  entitled  cause.  The  circuit  court  after 
hearing,  dismissed  the  complainant's  bill  for  want  of  equity  and  con- 
firmed the  findings  of  the  Industrial  Commission. 

Defendant  in  error,  James  Nicholas,  was  injured  on  February  12, 
1918.  in  the  course  of  his  employment  as  a  coal  miner  in  the  mine  of 
plaintiff  in  error,  by  the  premature  explosion  of  powder  which  he  was 
using  in  connection  with  his  work.  Plaintiff  in  error  and  Nicholas  were 
working  under  the  provisions  of  the  Workmen's  Compensation  Act  (Laws 
1913,  p.  335),  and  it  is  admitted  that  the  injury  arose  out  of  and  in  the 
course  of  the  employment  of  Nicholas,  and  that  notice  was  given  and 
claim  made  within  the  periods  required  by  that  act  Medical  aid  was  fur- 
nished by  plaintiff  in  error.  It  is  admitted  that  the  wages  of  Nicholas 
were  $34  per  week.  He  had  no  children  under  16  years  of  age.  The 
sum  of  $115.14  was  paid  subsequent  to  the  injury  and  prior  to  the  hear- 
ing before  the  arbitrator  on  the  petition  for  compensation  on  the  29th 
of  August  1918.  On  hearing  before  the  arbitrator  an  award  was  made 
as  follows: 

Vol.  VI — Comp.  19, 
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18*/t  weeks  temporary  total  incapacity,  at  $12   $  221  14 

100  weeks  loss  of  use  of  left  eye,  at  $12 1,200  00 

50  weeks  25%  loss  of  use  of  left  arm,  at  $12 600  00 

30  weeks  15%  loss  of  use  of  right  arm,  at  $12 360  00 

35  weeks  disfigurement,  at  $12  420  00 


$2,801  14 
On  October  5,  1918,  the  plaintiff  in  error  petitioned  the  Industrial 
Commission  for  a  review  of  the  award  so  made  by  the  arbitrator,  and  on 
the  same  day  secured  from  Nicholas,  in  consideration  of  the  payment  to 
him  of  $1,615.14  and  the  further  paymentt  of  $204^  for  hospital,  medi- 
cal, and  surgical  expenses,  a  release  from  any  and  all  claims  and  de- 
mands, damages,  actions,  or  causes  in  action  in  law  or  in  equity  or  any 
and  all  claims  arising  under  the  Workmen's  Compensation  Act  on  account 
of  persona]  injuries  resulting  or  to  result  from  the  accident  in  ques- 
tion. This  release  was  acknowledged  before  a  notary  public  after  hav- 
ing been  interpreted  to  Nicholas  by  Michael  Kakazis.  Upon  the  payment 
by  the  plaintiff  in  error  to  Nicholas  of  the  consideration  mentioned  in 
the  release,  they  agreed  that  the  matters  then  pending  before  the  Indus- 
trial Commission  of  the  state  of  Illinois  should  be  dismissed.  They  also 
stipulated  the  items  that  should  constitute  the  basis  of  such  settlement, 
as  follows: 

9^/,  weeks  temporary  total  disability $   115  14 

Loss  of  ejre  and  both   arms   partially 1,300  00 

Disfigurement    and    medical    services 404  20 

Total  $1,819  34 

Attached  to  this  basis  of  settlement  is  the  usual  final  receipt  pro- 
vided for,  on  a  form  of  the  Industrial  Commission,  for  said  sum  of 
money,  subject  to  review  by  the  Industrial  Commission,  and  signed  by 
Nicholas. 

The  cause  came  on  for  a  hearing  before  James  A.  Culp,  one  of  the 
members  of  the  Industrial  Commission,  on  the  above  petition  for  review, 
on  the  12th  day  of  December,  1918.  At  this  hearing  for  review  the 
plaintiff  in  error  offered  in  evidence  the  release  signed  by  Nicholas  on 
the  5th  day  of  October.  1918,  the  stipulation  to  dismiss,  and  the  receipt 
for  final  settlement,  to  which  Nicholas  by  his  attorney  objected,  on  the 
ground  that  the  final  receipt  amounts  to  a  lump  sum  settlement,  which 
had  not  as  yet  been  presented  to  the  Industrial  Commission,  and  that  the 
release  and  stipulation  to  dismiss,  under  the  circumstances,  were  mat- 
ters that  could  not  be  agreed  upon  without  the  consent  of  the  Industrial 
Commission. 

Some  evidence  was  taken  on  review  touching  the  facts  and  circum- 
stances surrounding  the  execution  of  the  above  release  and  stipulation 
to  dismiss,  and  the  Industrial  Commission  made  its  finding  and  award 
as  follows: 

Disfigurement    $420  00 

Temporary  total  disability,  9*A  weeks,  at  $12. . . .  116  00 
Total  loss  of  use  of  left  eye.  100  weeks,  at  $12. . . .  1,200  00 
50%  OSS  of  use  of  right  eye,  50  weeks,  at  $12. . . .  600  00 
25%  loss  of  use  of  left  arm,  50  weeks,  at  $12. ...  60O  00 
15%  loss  of  use  of  right  arm,  30  weeks,  at  $12. . .    360  00 


Total  award  $3,296  00 

The  commission  further  found  that  plaintiff  in  error  had  paid  to 
Nicholas  the  sum  of  $115.14,  which  should  be  credited  as  a  payment  upon 
the  foregoing  installments,  and  reversed  and  set  aside  anything  in   the 
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/ladings  and  award  of  the  arbitrator  inconsisent  with  the  findings  of  the 
oommission  on  review. 

fl]     It    is   contended   that   the   Industrial    Commission   was    without 
itfrisd iction,  after  the  filing  of  the  stipulation  of  plaintiff  in  error  and 
(fefend ant  in  error,  to  dismiss  the  proceeding;    that  the  effect  of  such 
agreement  was  to  deprive  the  commission  of  any  further  jurisdiction. 
Section  23  of  the  Workmen's  Compensation  Act  is  as  follows: 

''•N'o  employee,  personal  representative  or  beneficiary  shall  have  power 
toiwaive  any  of  the  provisions  of  this  act  in  regard  to  the  amount  of  com- 
pensation which  may  be  payable  to  such  employee,  personal  representative 
or  t>er»«ficiary  hereunder  except  after  approval  by  the  Industrial  Board.*' 

I^laintiflF  in  error  contends  that  by  making  the  agreement  in  question 
bere  X^icholas  waived  no  legal  rights.  As  we  have  seen  the  award  of 
the  a.x-1>itrator  totaled  $2,801.14,  while  the  amount  paid  on  the  agreement 
totaled  1,819.34,  so  that  it  cannot  be  said,  as  a  matter  of  law  or  fact,  that 
in  tfiis  settlement  Nicholas  did  not  waive  any  of  his  rights  under  Ae 
Coini>«nsation  Act  Furthermore,  plaintiff  in  error  required  that  Nicholas 
sign  a  release  for  any  and  all  claims,  demands,  damages,  causes  of  action 
in  la^^RT  or  equity,  and  all  claims  arising  under  the  Compensation  Act  on 
^pcovin't  of  his  injuries.  This  release,  if  valid,  includes  a  release  of  any 
righ^  iwhich  the  claimant  had  under  the  Compensation  Act  for  a  review 
^ithin  18  months  in  case  of  recurrence  of  injuries.  We  are  of  the  opinion 
that  by  the  agreement,  if  valid,  Nicholas  would  waive  substantial  rights 
*^^**^irifir  to  him  under  the  act,  amounting  to  a  waiver  of  provisions  of 
™^  act  in  regrard  to  amount  of  compensation,  which  such  employee  has 
»o  power  to  do. 

^t  is  urged,  however,  that  one  of  the  purposes  of  the  act  is  to  en- 
coura^e  settlements,  and  that  the  Industrial  Commission  has  jurisdiction 
*^*y  'Where  such  settlements  have  not  been  made.  While  it  is  true  that 
onci  of  the  purposes  of  the  act  is  to  encourage  settlements  of  claims  aris- 
"f^  V'^der  it,  yet  such  a  settlement,  in  order  to  be  within  the  contemplation 
th  ^  ^ct  bust  be  made  in  accordance  with  the  terms  and  provisions  of 
^  ^^t;  and  while  it  is  likewise  true  that  the  Industrial  Commission  will 
2?  ^''^terfcre  with  such  a  settlement  when  made,  yet  it  does  not  follow 
.j?^  M/hcre  the  Indutrial  Commission  has  taken  jurisdiction  such  juris- 
^r^'^ri  can  be  taken  from  it  by  the  action  of  the  parties  unless  such 
j^^**  be  in  conformity  with  the  act.  This,  as  we  view  it,  was  an  at 
pl^'^^^d  lump  sum  settlement  on  the  part  of  the  employer  and  the  em 

*    J^^^       9iirh   o   aAffl^mAtit  must  h#»  ntf>fition<>H    for  a«  nmviH*»H   in    «^rfinn   0 


I^^.  Such  a  settlement  must  be  petitioned  for  as  provided  in  section  9 
"  -^^5^  act,  and  must  be  approved  by  the  Industrial  Commission..  Schwarm 
trj  ^'^omson  &  Sons  Co..  281  111.  486,  118  N.  E.  95;  Goelitz  Co.  v.  Indus- 
Bo^  Board,  278  111.  164,  115  N.  E.  875;  Forschner  &  Co.  v.  Industrial 
Q^^*'^!,  278  III.  99,  115  N.  E.  912.    As  was  said  by  this  court  in  the  Goelitz 

^^se: 
jj,^  I'he  fundamental  basis  of  workmen's  compensation  laws  is  that 
iti(^^^  Js  a  large  element  of  public  interest  in  accidents  occurring  from 
jj^^!^~|^*"^  industrial  conditions,  and  that  the  economic  loss  caused  by  such 
jy^./^^rjts  should  not  necessarily  rest  upon  the  public,  but  that  the  in- 
^1j^  '"^  in  which  an  accident  occurred  shall  pay,  in  the  first  instance,  for 
jy  ^ocident.  Harper  on .  Workmen's  Compensation,  §  5.  That  lump 
b^  I>Qyments,  with  proper  safeguards,  should  be  permitted  is  obvious, 
^j^^s^  on  the  part  of  the  employer  it  may  become  necessary  for  him  to 
^Ij^^^^^^ste  all  his  obligations  to  his  injured  workmen  and  others,  and  on 
^y,^I^^rt  of  the  employee  and  his  dependents  circumstances  may  arise 
j^l^**  to  deny  such  a  lump  sum  settlement  would  result  in  great  hardship 
stat^^l^tress  or  entire  loss  of  the  compensation..  On  the  other  hand,  the 
's  concerned  in  preventing  dissipation  of  the  money  paid  and  an 
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early  recourse  to  that  charitable  aid  which  systematic  compensation  aims 
to  avoid." 

[2]  It  is  well  settled  in  this  state  that  an  employer  cannot  relieve 
himself  of  liabilit>'  under  the  Workmen's  Compensation  Act  by  a  contract 
with  his  employee.  Tribune  Co.  v.  Industrial  Q)m.,  290  111.  402,  125  N.  E. 
351;  Chicago  Railways  Co.  v.  Industrial  Board,  276  III.  112,  114  N.  E. 
534;  Wabash  Railway  Co.  v.  Industrial  Com.,  286  111.  194,  121  N.  E.  569. 
What  was  said  in  these  cases  with  reference  to  an  employer  relieving 
himself  in  toto  from  liability  under  the  Workmen's  Compensation  Act 
applies  with  equal  force  here,  where  it  is  sought  by  the  employer  to 
relieve  himself  partially  from  said  liability.  It  was  said  by  this  court  in 
the  Wabash  Railway  Co  .Case,  supra: 

"Plaintiff  in  error  was  operating  under  the  act,  and  any  settlement 
or  agreement  made  with  an  injur^  employee  must  be  considered  as 
having  been  made  under  the  act,  whether  so  expressly  stated  or  not  It 
is  contrary  to  the  policy  of  the  act  to  allow  an  en^loyer,  while  choosing 
to  come  under  its  provisions  by  not  filing  an  election  in  writing  to  the 
contrary,  to  relieve  himself  from  liability  under  the  act  by  private  agfree- 
ment  or  contract  with  the  employee." 

This  language  applies  with  equal  force  here,  where  the  employer  is 
seeking  to  limit  its  liability  by  settlement  in  the  nature  of  the  lump  sum 
payment.  This  cannot  be  done  without  the  approval  of  the  Industrial 
Commission.  Here  there  was  no  attempt  to  secure  the  approval  of  the 
commission,  and  such  agreement  could  not  deprive  the  commission,  of 
jurisdiction.  Furthermore,  the  agreement  was  disaffirmed  by  Nidiolas 
when  the  award  made  by  the  arbitrator  came  up  before  the  commission. 
The  act  by  section  9  provides  the  method  by  which  lump  sum  settlements 
may  be  presented  to  the  commission.  There  was  no  petition  here  to  have 
a  lump  sum  settlement  made.  No  evidence  was  taken  as  to  whether  or 
not  it  was  for  the  best  interest  of  the  applicant  that  such  a  settlement 
should  be  made.  The  commission  therefore  did  not  err  in  declining  to 
recognize  this  settlement  and  in  proceedingi  to  a  hearing  of  the  application 
on  review  of  the  award  from  the  arbitrator. 

It  is  also  objected  that  there  is  no  competent  evidence  to  sustain  an 
award  for  disfigurement;  that  the  scars  caused  by  the  powder  bums  on 
the  neck  of  defendant  in  error  were  not  discernible,  as  they  arc  below 
the  line  of  his  collar;  also  that  there  is  no  competent  evidence  to  sus- 
tain disfigurement  of  the  hands.  Examination  of  the  record  shows  that 
one  side  of  the  face  of  the  defendant  in  er^'or  is  discolored  by  many  dark 
blue  or  black  powder  marks,  and  that  a  noticeable  scar  was  caused  by 
powder  bums  under  the  left  jaw.  Applicant's  hands  were  likewise  scarred 
by  powder  bums.  We  are  of  the  opinion  that  there  is  evidence  in  the 
record  upon  which  to  base  the  award  made  by  the  commission  for  dis- 
figurement. Paragraph  (c)  of  section  8  of  the  Workmen's  Compensation 
Act  provides  for  compensation  for  serious  and  permanent  disfigurement 
of  the  hand,  head,  or  face. 

[3.  4]  is  urged  that  the  Industrial  Commission  has  awarded  conv- 
pensation  for  disfigurement  and  for  the  loss  of  use  of  the  same  member. 
The  commission  has  no  power  to  award  compensation  for  disfigurement 
of  a  member  and  also  for  the  loss  of  use  of  such  member.  Wells  Bros. 
Co.  V.  Industrial  Com.,  285  111.  647,  121  N.  E.  256.  The  record  in  this 
case,  however,  shows  that  an  award  was  made  for  disfigurement  of  the 
face,  while  the  award  for  a  loss  of  use  applies  only  to  the  eyes  and  arms. 
This  award  does  not  therefore  contravene  the  rule. 

[5-7]  It  is  also  contended  that  there  is  no  competent  evidence  in  the 
record  to  sustain  the  award  for  50  per  cent  loss  of  the  use  of  the  right 
eye,  25  per  cent,  loss  of  the  use  of  the  left  arm,  and  15  per  cent  loss  of 
the  use  of  the  right  arm.    An  examination  of  the  record  discloses  that 
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while  the  evidence  shows  injuries  to  both  arms  and  powder  burns  around 
the  right  eye,  yet  the  evidence  in  the  record  upon  which  the  commission 
apparently  based  its  finding  of  the  percentage  of  loss  was  the  opinion  of 
the  applicant.  It  is  the  rule  that  a  witness,  though  he  be  not  qtialified  as 
an  expert,  may  testify  as  to  his  state  of  health.  He  may  tesify  that  he 
is  suffering  pain  or  as  to  his  physical  condition  generally,  but  he  is  not 
allowed  to  give  his  opinion  that  an  injury  will  be  permanent  1  Elliott  on 
Evidence,  §  679.    As  is  said  in  McKelvey  on  Evidence,  p.  218,  note  3 : 

"As  a  rule,  witnesses  must  state  facts  and  not  draw  conclusions  or 
give  opinions.  It  is  the  duty  of  the  jury  or  court  to  draw  concluions  from 
the  evidence  and  form  opinions  upon  the  facts  proved.'* 

[8,  9]  The  determination  of  the  per  cent,  of  loss  of  use  of  the  right 
eye  and  of  the  arms  of  the  applicant  was  an  issue  of  the  ultimate  fact 
before  the  arbitrator  and  commission.  Peabody  Coal  Co.  v.  Industrial  Com., 
289  111.  449,  124  N.  E.  566.  It  is  competent  to  prove  conditions,  such  as 
the  comparative  ability  of  the  applicant  to  do  certain  things  in  the  use  of 
the  injured  member  before  and  after  the  accident,  as  well  as  any  other 
fact  which  would  enable  the  commission  to  draw  an  inference  as  to  ^it 
ultimate  fact  to  be  determined,  but  under  the  rule  in  this  state  neither 
an  expert  witness  nor  a  law  witness  may  take  the  place  of  the  commission 
and  declare  his  belief  as  to  the  ultimate  fact.  Peabody  Coal  Co.  v.  In- 
dustrial Com.,  supra;  Keefe  v.  Armour  &  Co.,  258  111.  28,  101  N.  E.  252. 
Ann.  Cas.  1914B,  188;  Yarber  v.  Chicago  &  Alton  Railway  Co.,  235  111. 
58fi».  85  N.  E.  928;  Illinois  Central  Railroad  Co.  v.  Smith,  208  111.  608, 
70  N.  E.  628.  The  opinion  evidence  of  the  applicant  was  not  competent, 
and  there  being  no  other  evidence  in  the  record  from  which  the  commis^ 
sion  could  determine  the  per  cent  of  loss  of  the  arms  and  right  eye,  such 
finding  was  error,  and  the  circuit  court  should  have  remanded  the  cause 
to  the  commission  for  a  further  hearing  on  that  subject. 

[10,  11]  It  is  objected  by  the  plaintiff  in  error  that  the  Industrial 
Commission  erred  in  not  giving  it  credit  for  more  than  $115.14  payments 
made.  While  plaintiff  in  error  had  no  right  to  make  a  lump  sum  settle- 
ment, such  as  was  attempted^  it  did  have  a  right  under  the  law,  to  make 
payment  of  installments  under  the  act  as  they  accrued,  and  it  is  entitled 
to  credit  for  such  payments  up  to  the  time  of  the  final  determination  of 
the  award  by  the  commission.  Payments,  however,  which  go  beyond  this, 
by  means  of  an  attempted  lump  sum  settlement,  are,  as  we  have  seen, 
illegal  and  unauthorized,  and,  while  it  might  seem  harsh  to  say  that  the 
defendant  in  error  here  should  receive  the  benefit  of  such  lump  sum  and 
yet  not  be  bound  thereby,  it  is  a  settled  rule  in  this  state  that  the  court 
will  not  assist  either  party  to  an  illegal  transaction,  but  will  leave  them 
where  they  have  chosen  to  place  themselves.  Arter  v.  Byington,  44  lU. 
468;  Neustadt  v.  Hall.  58  111.  172;  Harris  v.  Hatfield,  71  111.  298;  Woi%* 
ingmen's  Banking  Co.  v.  Rautenberg,  103  111.  460,  42  Am.  Rep.  26.  As 
was  said  by  this  court  in  Goodrich  v.  Tenney,  144  111.  422,  33  N.  K  44, 
19  L.  R.  A.  371,  36  Am.  St.  Rep.  459: 

"It  is  not  enough  that  the  parties  may  have  intended  no  wrong,  or 
that  the  testimony  produced  in  the  case  may  have  been  true.  It  is  the 
tendency  of  such  contracts  to  the  perversion  of  justice  that  renders  them 
illegal." 

So  it  may  be  said  here.  While  this  contract  may  have  been  entered 
into  in  perfect  good  faith,  yet  the  purpose  of  the  Compensation  Act  is, 
as  we  have  said,  that  the  economic  loss  caused  by  accidents  should  not 
be  permitted  to  rest  in  any  way  upon  the  public,  but  that  it  should  be 
absorbed  by  the  industry  in  which  the  accident  occurs,  and,  carrying  out 
that  purpose,  all  settlements  of  this  character  were  by  the  law  placed 
imder  the  jurisdiction  of  the  Industrial  Commission.  No  lump  sum  set- 
tlement is  authorized  to  be  made  in  any  other  way,  except  under  the 
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jurisdiction  of  the  commission,  and  any  contract  that  makes  such  a  set- 
tlement otherwise  is  an  illegal  contract,  and  this  court  will  not  aid  in  the 
enforcement  thereof,  but  will  leave  the  parties  as  it  finds  them. 

[12]  We  do  not  here  pass  upon  what  should  be  done  in  case  of  a 
petition  for  a  lump  sum  settlement,  as  no  such  petition  is  before  us.  If 
this  settlement  was  made  in  good  faith  and  under  circumstances  showing 
it  to  have  been  for  the  best  interests  of  both  parties,  such  facts  may  be 
shown  before  the  Industrial  Commission  upon  a  petition  for  a  lump  sum 
settlement,  should  such  be  presented  to  that  body,  and  would,  of  course, 
be  matters  proper  to  be  considered  by  the  commission  in  determining 
whether  or  not  a  lump  sum  settlement  should  be  authorized  and  what 
the  amount  of  ihe  same  would  be. 

P'or  the  reasons  herein  expressed  the  decree  of  the  circuit  court  will 
be  reversed  and  the  cause  remanded  to  that  court,  with  direction  to  remand 
the  case  to  the  Industrial  Commission  for  a  correction  of  the  award  in 
harmony  with  the  views  herein  expressed  and  for  a  further  hearing  as  to 
the  question  of  loss  of  use  of  the  eye  and  arms  if  such  is  desired. 

Reversed  and  remanded,  with  directions. 


OHIO  OIL  CO.  v.  INDUSTRIAL  COMMISSION  et  al.     (No.  13254.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter  744. 

3.  MASTER  AND  SERVANT  — COMPENSATION  CLAIM  JURIS- 

DICTIONAL. 

Notice  of  the  employee's  injuries  to  the  employer  within  30  days  and 
claim  for  compensation  under  the  act  within  6  months  are  jurisdictional, 
and  an  award  of  compensation  cannot  be  sustained  in  the  absence  of  evi- 
dence of  compliance  with  such  requirement  of  the  act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

4.  MASTER    AND    SERVANT— COMPENSATION    CLAIM    HELD 

NOT  WAIVED  BY  VOLUNTARY  PAYMENTS. 

Where  certain  payments  to  an  injured  employee  were  not  made  by 
his  employer  under  the  Compensation  Act,  but  were  volimtarily  made 
without  reference  to  the  act,  the  employee's  widow  is  not  entitled  to 
maintain  her  proceeding  for  compensation  under  section  24,  on  any  theory 
of  waiver  of  notice  of  injury  and  written  claim  for  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

5.  MASTER   AND    SERVANT  — COMPENSATION   CLAIM    HELD 

TOO  LATE. 

Where  an  employee  was  injured,  and  returned  to  work  for  a  time, 
his  widow  was  not  entitled,  under  Workmen's  Compensation  Act,  §  8, 
par.  (d),  to  18  months  from  the  time  of  returning  to  work  in  which  to 
file  notice  of  claim  with  the  Industrial  Board,  being  required  to  do  so 
within  6  months. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Error  to  Circuit  Court,  Crawford  County;    Charles  H.  Miller,  Judge. 

Proceeding   for   compensation   under   the   Workmen's    Compensation 

Act  by  Cora  Brown,  administratrix,  for  the  death  of  William  G.  Brown, 
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W  husband,  the  employee,  opposed  by  the  Ohio  Oil  Company,  the  em- 
ployer. Compensation  was  awarded  by  the  Industrial  Commission,  the 
award  confirmed  by  the  circuit  court,  and  the  employer  brings  error, 
/udgment  of  the  circuit  court  reversed,  and  record  of  the  Industrial  Cdm^ 
mission  quashed. 

M.  N.  Poe  and  McCarty  &  Arnold,  of  Robinson,  for  plaintiff  in  error. 
Ncwlin,  Parker  &  Newlin,  of  Robinson,  for  defendant  in  error. 

I>UNN,  J.    This  writ  of  error  to  the  circuit  court  of  Crawford  county 

^as  flowed  for  the  purpose  of  reviewing  a  judgment  of  that  court,  which 

^onfirmed  an  award  of  compensation  against  Ae  Ohio  Oil  Company  by 

^e    Industrial  Commission  in  favor  of  Cora  Brown,  administratrix  of 

jl^e  estate  of  William  G.  Brown,  for  the  death  of  the  intestate,  who  was 

Icr    liiLsband.     The  points  argued  for  reversal  are  that  no  notice  was 

given    to   the  company  within  30  days  after  the  accident,  that  no  claim  for 

^?JP«*isation  was  made  within  6  months,  and  that  there  is  no  competent 

evidence   that  the  deceased  was  injured  in  the  course  of  his  employment, 

or  that  Imis  death  resulted  from  an  injury  so  received. 

The    deceased  was  in  the  employ  of  the  Ohio  Oil  company,  which  was 

JJ^^'^Sjed     in  the  production  of  oil  from  land  leased  for  that  purpose  in 

Lrawfor^  county,  as  a  pumper.     It  is  claimed  that  he  was  injured  by 

being    struck  in  the  face  by  a  piece  of  wood  which  he  was  cutting  in  the 

^h^^t^^w    ^^^  ^*^  employment  for  the  purpose  of  repairing  shackle  rods,  and 

^L  "^     ^ied  from  a  cancer  resulting  from  this  injury.     On  August  29, 

ari-  ^■^^*''  dinner,  he  went  back  to  his  work,  and  in  a  half  or  direc- 

h  t  ^H*   of  an  hour  his  wife  went  to  where  he  was  at  work.    She  testified 

**?^*^«    had  seen  him  cutting  sticks,  and  when  she  came  to  the  place 

v;^^    ^e  was  working  she  found  him  leaning  against  the  rod  line  in  a 

?^  ?     Condition,  his  face  and  hands  white,  the  stick  of  wood  which  he 

A^g  ^^^'^  chopping  lying  on  the  ground,  and  his  right  cheek  scraped  under 

QP  iw^^»  though  the  kin  was  not  broken.    He  remained  dazed  for  a  second 

^j5    ^*'^,  when  he  came  to,  and  she  asked  him  what  was  the  matter.    She 

until  "t^^^  permitted  to  give  his  answer.     No  effect  on  the  eye  appeared 

^*^e  next  day,  when  it  darakened  ,and  remained  dark  for  a  few  days. 


He 


'^ 


Satu«r?^t  right  on  with  his  work.     This  happened  on  Wednesday.     On 

and    ^^^y  Mrs.  Brown  went  with  her  husband  to  the  company's  tool  house, 

*^^a^^     John  Raglin,  the  field  boss  under  whom  he  was  working,  that 

ti/s    J^    been  injured.    The  only  evidence  of  the  injury  or  the  notice  was 

4  1^  testimony  of  Mrs.   Brown,  which  was  objected  to  as  incompetent 

Sw^||?^^mbcr  the  eye  and  face  began  to  swell  and  the  skin  was  red.    The 

^^^X^h^^  grew  worse  gradually,  but  Brown  continued  at  his  work  until 

fotj^^^     22,   1917,  when  he  went  to  the  hospital  at  Robinson.     He  was 

ot^,^    to  have  a  cancer  on  the  right  side  of  his  face,  for  which  he  was 

H^   ?^^^  On  the  following  day,  and  afterward  he  received  treatment  there. 

^'^til  ^^rned  to  work  for  the  company  on  August  13,  1917,  and  worked 

«Aau^  October  22,  when  his  health  finally  broke  down,  and  he  quit.    The 

\(^^<y  in  error  paid  him  from  December  18,  1917,  until  March  27,  1918, 

\<^Y?^  «*ate  of  $10  per  week.    It  also  paid  the  hospital  bill  Until  October  1, 

^i  \^^  ^''^^""t'^fif  *o  $228.50.    Brown  died  on  April  2,  1918,  from  the  effect 

^e  cancer.    The  opinion  of  two  physicians  who  treated  hini,  given  in 

^^r  to  a  question  based  on  the  h)rpothesis  that  Brown  received  a  blow 

^^  wie  cheek,  was  that  the  cancer  resulted  from  the  blow. 

Kg  claim  for  compensation  was  made  within  6  months  after  the 
^cidcnt.  In  March,  1917,  Brown  told  Lawrence  Wagner,  farm  foreman 
01  the  plaintiff  in  error,  what  caused  the  trouble  to  his  eye,  and  Wagner 
sent  him  to  Charles  Baker,  distric  foreman,  who  sent  him  to  the  hospital. 
Some  time  after  the  operation,  J.  T.  Lindsay,  an  attorney  representing 
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Mr.  and  Mrs.  Brown,  talked  with  W.  W.  McDonald,  a  superintendent  of 
the  Ohio  Oil  Company,  about  Brown's  financial  condition,  and  asked  him 
to  pay  Brown  compensation  under  the  Compensation  Act  Afterward 
McDonald  told  Lindsay  that  he  had  taken  the  matter  up  with  the  company 
and  that  the  company  refused  to  do  anything  because  it  was  not  liable 
On  account  of  not  having  been  notified,  and  later  that  the  company  said  the 
only  thing  to  do  was  to  institute  proceedings  before  the  board.  After- 
ward McDonald  came  back  to  Lindsay's  ofHce  at  a  time  when  Mrs.  Brown 
was  there.  Lindsay  told  htm  something  of  Brown's  financial  condition, 
that  they  were  almost  destitute,  and  McDonald  said,  ''Well,  I  just  came 
over  to  see  about  that;  Mr.  Kerr  and  I  have  talked  it  over;  we  rhought 
we  would  do  something  for  him."  He  did  not  say  how  much  they  were 
going  to  pay,  or  why;  but  he  held  out  all  the  time  that  they  were  not 
liable.  No  contract  or  settlement  was  agreed  on,  and  no  further  refer- 
ence was  made  to  the  Compensation  Act.  McDonald  did  not  agree  to  pay 
any  definite  amount  or  for  any  specific  time,  but  weekly  payments  of  $10 
(which  exceeded  half  of  Brown's  wages,  which  were  $80  a  month),  were 
made  to  him  after  December  2S,  1917,  during  his  lifetime,  by  the  com- 
pany's cashier,  who  took  receipts  for  the  pa)rments  without  any  refrrence 
to  the  account  on  which  they  were  paid  or  to  the  Compensaition  Act 
(Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i). 

[1,  2]  The  only  evidence  of  the  giving  of  notice  to  the  company 
within  30  days  after  the  happening  of  the  accident  is  the  testimony  of 
Mra.  Brown  that  she  heard  her  husband  tell  the  field  boss  that  he  had 
been  injured,  and  her  competency  as  a  witness  is  objected  to  because  of 
her  relation  to  the  deceased.  At  common  law  husband  and  wife  were 
incompetent  to  testify  for  or  against  one  another,  and  they  were  also  in- 
competent to  testify  either  during  the  marriage  relation  or  after  its 
termination  by  death  or  divorce,  even  in  suits  to  which  neither  was  a 
party,  as  to  any  matter  knowledge  of  which  was  obtained  in  consequence 
of  the  marriage  relation.  Monakhan  v.  Green,  265  111.  233,  106  N.  £.  792. 
The  rule  has  been  modified  by  sections  1  and  5  of  the  act  in  regard  to 
evidence  (Hurd's  Rev,  St.  1917,  c  51);  but  the  exceptions  do  not  apply 
to  any  admissions  or  conversations  between  husband  and  wife,  or  by 
either  with  third  persons,  except  in  suits  between  the  husband  and  wife. 
The  rule  is  fotmded  in  public  policy,  and  under  this  statute  the  wife  has 
been  held  incompetent  to  testify  to  a  conversation  of  her  deceased  hus- 
band in  her  presence.  Reeves  v.  Herr,  59  III.  81.  Mrs.  Brown  was  not 
a  competent  witness  to  the  conversation  between  her  husband  and  the 
field  boss. 

[3,  4]  The  notice  within  30  days  and  the  claim  for  compensation 
within  6  months  are  jurisdictional,  and  an  award  cannot  be  sustained,  in 
the  absence  of  evidence  of  a  compliance  with  these  requirements  of  the 
statute.  Haiselden  v.  Industrial  Board,  275  111.  114,  113  N.  E.  877;  Bush- 
nell  v.  Industrial  Board,  276  111.  262,  114  N.  E.  496.  On  June  25,  1918. 
Mrs.  Brown  served  upon  the  company  a  written  claim  for  compensation. 
This  was  within  6  months  after  the  last  of  the  weekly  payments  made  to 
Brown  by  the  company,  and  defendant  in  error  claims  that  these  pay- 
ments were  made  under  the  provisions  of  the  act,  and  she  is  therefore 
entitled  to  maintain  this  proceeding  under  the  last  clause  of  section  24. 
From  the  evidence  in  regard  to  these  payments,  which  has  already  been 
set  forth,  it  is  manifest  that  they  were  not  made  under  the  provisions  of 
the  act,  but  were  voluntarily  made  without  reference  to  those  provisions; 
the  plaintiff  in  error  denying  its  liability  and  the  administratrix  and  her 
attorney  knowing  Uiat  it  denied  all  liability. 

The  case  is  different  from  that  of  Tribune  Co.  v.  Industrial  Com., 
290  111.  402,  125  N.  E.  351.  In  that  case,  as  in  this  case,  no  claim  for 
compensation  was  made  within  6  months  of  the  accident,  though  within 
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that  time  payments  of  compensation  were  made  while  none  were  made  in 
this  case  In  that  case  a  contract  of  settlement  was  made,  which  was  ap- 
proved by  the  Industrial  Commission  under  the  Workmen's  Compensation 
Act  The  agreement  of  settlement  recited  that  jurisdiction  had  been  lost 
under  the  Workmen's  Compensation  Act,  and  that  the  settlement  was 
purely  voluntary  on  the  part  of  the  employer,  but  it  was  held,  following 
Wabash  Railway  Co.  v.  Industrial  Com.,  286  III.  194.  121  N.  E.  569.  that 
any  settlement  or  agreement  made  between  an  employer  operating  under 
the  act  and  an  injured  employee  must  be  considered  as  having  be^  made 
under  the  act.  and  is  a  submission  to  the  jurisdiction  of  the  Industrial 
Commission,  and  a  waiver  as  to  any  question  of  time  limitation  then 
existing,  even  though  the  agreement  stated  to  the  contrary. 

In  the  present  case  there  was  no  agreement  whatever.  The  employer. 
as  the  claimant's  attorney  knew,  denied  any  liability,  and  made  no  attempt 
to  settle  its  liability,  or  any  claim  made  against  it,  but  suggested  that  the 
only  thing  to  do  was  to  institute  proceedings  before  the  Industrial  Com- 
mission. Later  the  employer,  through  some  of  its  officers,  determined 
not  to  settle  with  the  employee,  but  to  "do  something  for  him."  No  con- 
tract was  made  to  pay  anytiiing— no  promise  of  any  amount  or  for  any 
time.  There  was  nothing  for  the  Industrial  Commission  to  approve  or 
disapprove,  and  since  there  was  no  agreement  there  was  no  waiver.  The 
attorney  testified  that  they  did  not  see  any  use  of  filing  the  claim  at  that 
time  after  they  were  helping  him  out,  and  there  would  have  been  no  use, 
for  the  claim  was  already  barred  by  the  lapse  of  time. 

[5]  P  aragraph  (d)  of  section  8  of  the  Compensation  Act  provides: 

"In  the  event  the  employee  returns  to  the  employment  of  the  em- 
ployer in  whose  service  he  was  injured,  the  employee  shall  not  be  barred 
from  asserting  a  daim  for  compensation  under  this  act.  Provided,  notice 
of  such  claim  is  filed  with  the  Industrial  Board  within  eighteen  months 
after  he  returned  to  such  employment,  and  the  said  board  shall  immediately 
send  to  the  employer,  by  registered  mail,  a  copy  of  such  notice." 

The  claim  is  made  that  under  this  provision  Brown  and  his  adminis- 
tratrix were  entitled  to  file  a  claim  for  compensation  at  any  time  within 
18  months  after  August  13,  1917,  the  date  when  Brown  returned  to  work 
after  his  absence  at  the  hospital.  That  provision  does  not  apply  to  this 
case.  Its  intention  is  to  extend,  for  18  months  after  his  return  to  work, 
the  right  of  an  employee  to  maintain  an  existing  claim,  and  not  to  grant 
a  right  If  an  employee,  who  has  been  injured  and  has  a  right  to  comr 
pensation  returns  to  work  for  the  same  employer,  the  law  gives  him  18 
months  in  which  to  file  his  claim  with  the  Industrial  Commission,  but 
does  not  create  in  him  a  new  right,  which  he  did  not  have  at  the  time  he 
returned. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  record  of  the 
Industrial  Commission  is  quashed. 

Judgment  reversed. 


ORIENTAL  LAUNDRY  CO.  v.  INDUSTRIAL  COMMISSION  et  al. 

(No.  13152.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  676. 

1.  MASTER  AND  SERVANT— CERTIORARI  TO  REVIEW  AWARD 

OF  COMPENSATION  BEGUN  BY  PRAECIPE. 

Within  Workmen's  Compensation  Act,  §   19   (f),   requiring  suit  by 
certiorari  to  be  commenced  within  20  days  of  the  receipt  of  notice  of  the 
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decision  of  the  board,  a  suit  for  writ  of  certiorari  was  begun  by  filing  the 
praecipe  for  the  writ. 

(I'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4J^].) 

2.  MASTER    AND    SERVANT    —    COMPENSATION    ACT    CON- 

STRUED ACCORDING  TO  INTENTION. 

The  intention-  of  the  Legislature  is  to  be  gathered,  in  construing  the 
Workmen's  Compensation  Act,  from  the  necessity  or  reason  of  the  act, 
and  the  meaning  of  the  words,  enlarged  or  restricted,  according  to  such 
intention  as  ascertained  from  the  consideration  of  the  whole  act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

3.  MASTER  AND  SERVANT— COMPENSATION  ACT  HELD  TO 

AUTHORIZE  ISSUANCE  OF  ALIAS  WRITS  BY  REVIEWING 

COURT. 

Where  the  employer  filed  in  time  his  praecipe  for  writ  of  certiorari 
and  scire  facias,  as  required  by  the  Workmen's  Compensation  Act,  the 
court  can  thereafter  issue  alias  writs  to  replace  those  lost  before  service 
on  the  commission  or  the  employee,  though  there  is  no  express  provision 
in  the  statute  authorizing  alias  writs. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4>^].) 

4.  MASTER  AND  SERVANT  —  COMPENSATION  ACT  BEFORE 

AMENDMENT    EXCLUDED  NONHAZARDOUS  EMPLOY- 
MENT, UNLESS  EMPLOYER  ALSO  ENGAGED  IN  HAZARD- 
OUS BUSINESS  FILED  NOTICE  OF  ELECTION. 
Before  Workmen's  Compensation  Act,  §  3,  was  amended  in  1917  to 
bring  employers  in  extrahazardous  employments  automatically  under  the  • 
act  without  the  filing  of  a  notice,  an  employer  operating  a  steam  laundry, 
which  was  extrahazardous  under  the  terms  of  the  act  as  to  employees 
working  with  the  machinery,  was  not  within  the  terms  of  the  act  as  to 
an  employee  who  only  solicited  orders  outside  the  laundry,  unless  the 
employer  had  given  notice  of  intention  to  come  within  the  act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceeding  for  compensation  by  Jeanette  E*  Curtis,  employee,  against 
the  Oriental  Laundry  Company,  employer.  An  award  of  compensation 
by  the  Industrial  Connmission  was  confirmed  by  the  Circuit  Court,  and 
the  employer  brings  error.    Reversed. 

Ralph  F.  Potter  and  Earl  D.  Hostetter,  both  of  Chicago,  for  plain- 
tiff in  error. 

Gustav  E.  Beerly,  of  Chicago,  and  Ellis  S.  Chesbrough,  for  defend- 
ant in  error. 

Caster,  J.  Defendant  in  error,  Jeanette  E.  Curtis,  made  application 
Cor  compensation  for  an  injury  sustained  by  a  fall  on  an  icy  sidewalk 
in  Chicago  while  soliciting  laundry  business  for  plaintiff  in  error.  On  a 
hearing  under  the  Workmen's  Compensation  Act  (Hurd's  Rev.  St.  1917, 
c.  48,  §§  126-152i)  the  arbitrator  found  for  the  plaintiff  in  error.  On 
review  before  the  Industrial  Commission  some  additional  testimony  was 
heard,  and  the  commission  found  that  the  applicant's  injury  arose  out  of 
and  in  the  course  of  the  employment,  and  that  she  was  entitled  to  con>- 
pensation,  specifying  the  amotmt  due  her,  which  award  the  circuit  court 
confirmed  on  review,  and  the  case  is  now  here  by  writ  of  error. 

Plaintiff  in  error's  laundry  was  operated  by  and  used  power-driven 
machinery.    It  does  not  appear  that  the  company  had  filed  with  the  In- 
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dustrial  Commission  any  notice  of  its  application  to  come  within  the  act. 
Jeanette  E.  Curtis,  at  the  time  of  her  injury  and  prior  thereto,  was  em- 
ployed by  plaintiff  in  error  in  soliciting  laundry  orders  from  families  at 
a  salary  of  $12  a  week.  She  mailed  in  the  orders  as  she  received  them, 
and  called  in  person  at  the  laundry  office  each  Tuesday  night  for  her 
salary.  On  the  day  of  her  injury,  December  27.  1916,  she  was  walking 
along  Huron  street,  between  Central  and  Pine  avenues,  to  solicit  orders 
in  an  apartment  building,  when  she  fell  to  the  icy  pavement  and  broke 
her  hip  bone,  from  which  injury  she  was  confined  to  her  bed  six  weeks, 
and  for  two  weeks  longer  was  obliged  to  be  lifted  from  the  bed  to  a 
chair. 

Counsel  for  defendant  in  error  have  raised  a  question  of  procedure, 
which  should  be  first  determined.  The  decision  on  review  by  the  Indus- 
trial Commission  was  dated  June  20,  1918.  The  attorney  here  of  record 
filed  an  affidavit  in  tiie  circuit  court  May  13,  1919,  stating  that  the  files 
in  said  cause  was  turned  over  to  him  by  the  former  attorney  for  plain- 
tiff in  error,  and  affiant  had  made  diligent  search  in  said  files  for  the  writ 
of  certiorari  and  the  writ  of  scire  facias  issued  by  the  clerk  at  the  time 
the  praecipe  was  filed  on  July  9,  1918,  but  the  same  could  not  be  located; 
that  they  had  not  been  delivered  to  the  sheriff,  and  had  been  lost  The 
same  day  an  order  was  entered  in  the  circuit  court,  directing  the  clerk 
to  issue  an  alias  writ  of  certiorari  and  scire  facias,  and  to  place  the  cause 
at  the  foot  of  the  workmen's  compensation  calendar.  The  alias  writ  of 
scire  facias  to  summon  the  defendant  in  error  was  issued  May  20,  1919. 
On  June  13,  1919,  a  special  appearance  was  entered  by  defendant  in  error 
for  the  sole  purpose,  of  contesting  the  jurisdiction  of  the  circuit  court  as 
to  her,  and  moving,  by  the  same  motion,  to  quash  the  alias  writ  of  scire 
facias  and  the  alleged  service. 

It  is  argued  by  counsel  for  defendant  in  error  that,  as  this  is  purely 
a  statutory  proceeding,  no  process  can  issue,  except  as  provided  for  in 
the  act;  that  there  is  no  provision  for  an  alias  writ  of  scire  fadas  or 
alias  writ  of  certiorari  in  the  act ;  that  it  was  the  intention  of  the  Work- 
men's Compensation  Act  that  all  the  process  should  be  served  before  the 
return  day;  and  that,  as  these  alias  writs  were  void,  the  plaintiff  in 
error  is  without  remedy  in  the  procedure  pursued.  Paragraph  (f)  of 
section  19  of  the  Workmen's  Compensation  Act  (section  144)  provides, 
in  part  as  follows: 

'The  circuit  court  of  the  county  where  any  of  the  parties  defendant 
may  be  found  shall  by  writ  of  certiorari  to  the  Industrial  Board  have 
power  to  review  all  questions  of  law  presented  by  such  record.  Such 
writ  shall  be  issued  by  the  clerk  of  such  court  upon  praecipe.  Service 
upon  any  member  of  the  Industrial  Board  or  the  secretary  thereof  shall 
be  service  on  the  board,  and  service  upon  other  parties  in  interest  shall 
be  by  scire  facias,  or  service  may  be  made  upon  said  board  and  o^er 
parties  in  interest  by  mailing  notice  of  the  commencement  of  the  proceed- 
ings and  the  return  day  of  the  writ  to  the  office  of  said  board  and  the 
last  known  place  of  residence  of  the  other  parties  in  interest  at  least  ten 
days  before  the  return  day  of  said  writ;  or  any  party  in  interest  may 
commence  a  suit  in  chancery.  ♦  ♦  ♦  Such  suit  by  writ  of  certiorari 
or  in  chancery  shall  be  commenced  within  twenty  days  of  the  receipt  of 
notice  of  the  decision  of  the  board."     Hurd's  Stat.  1917,  p.  1461. 

That  section  also  provides  for  the  giving  of  a  bond  by  the  party 
bringing  the  suit.  A  praecipe  and  bond  were  filed  in  the  time  required  by 
the  statute.  It  will  be  noted  from  the  quoted  provision  of  the  statute  that 
the  writ  is  to  be  issued  upon  the  filing  of  a  praecipe,  and  that  the  suit 
must  be  commenced  within  20  days  of  the  receipt  of  the  notice  of  the 
board's  decision.  It  is  true  that  there  is  no  provision  for  the  issuance  of 
alias  writs.  All  proceedings  under  the  Workmen's  Compensation  Act  are 
statutory.     People  v.  McGoorty,  270  111.  610,  110  N.  E.  791.    The  question 
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as  to  the  construction  of  the  statute  on  this  point  has  not  been  directlv 
decided  by  this  court.  In  Fruit  v.  Industrial  Board,  284  111.  154,  119  N. 
£•  931,  tile  question  was  indirectly  under  consideration,  and  the  fair 
inference  from  the  decision  is  that  an  alias  writ  would  be  authorized 
under  the  statute,  for  it  was  there  held  that  where  the  original  praecipe 
was  filed  within  the  statutory  period,  if  service  was  not  had  according 
to  statute  this  "necessitated  the  issuance  of  the  alias  writ." 

[1]  It  is  argued  by  counsel  for  defendant  in  error  that,  as  an  alias 
writ  is  not  mentioned  in  the  Workmen's  Compensation  Act,  under  the 
reasoning  of  this  court  in  construing  the  Attachment  Act  an  alias  writ 
here  could  not  be  held  authorized.  See  Pack,  Woods  &  Co.  v.  Savings 
Bank,  172  111.  192,  50  N.  E.  326.  and  Keelev  Brewing  Co.  v.  Carr,  198 
111.  492,  64  N.  £.  1030.  In  Schroeder  v.  Nlerchants'  &  Mechanics'  Ins. 
Co.,  104  111.  71,  this  court  said  (page  74)  : 

"What  is  the  commencement  of  a  suit?  It  is  not  claimed  that  it  is 
the  service  of  process  on  the  defendant  It  is  believed  that  no  case  can 
be  found  that  holds  the  suit  is  not  commenced  until  service,  or  appear- 
ance of  the  defendant.  We  may  therefore  conclude  that  jurisdiction  of 
the  person  of  the  defendant  is  not  essential  to  the  commencement  of  a 
suit  But  it  is  apparent  that  a  suit  is  not  commenced  until  the  court 
has  in  some  manner  acquired  jurisdiction  of  something  in  relation  to  the 
controversy.  It  must  therefore  be  over  the  person  of  the  plaintiff,  or  the 
subject  matter,  or  both.  The  court  acquires  jurisdiction  of  the  plaintiff 
when  he  applies  for  its  power  and  assistance  to  compel  the  defendant  to 
render  him  his  rights  under  the  law;  but  this  aid  must  be  sought  ac- 
cording to  prescribed  forms,  and  under  our  practice  that  form  requires 
that  he  file  with  the  clerk  of  the  court  a  praecipe  for  the  process  he  de- 
sires. ♦  »  »  The  court  clearly  has  jurisdiction  of  the  plaintiff  when 
he  thus  invokes  its  aid.  When  he  thus  submits  his  person  to  the  coiut, 
he,  by  asking  its  aid,  gives  the  court  jurisdiction  over  the  subject  matter 
in  controversy." 

Attachment  proceedings,  such  as  are  referred  to  in  the  above  cases 
cited  by  counsel  for  defendant  in  error,  are  instituted  upon  the  filing 
of  an  affidavit  and  bond,  instead  of  a  praecipe,  and  it  is  the  facts  set 
forth  in  the  affidavit  at  the  time  of  the  filing  that  are  grounds  for  the  is- 
suance of  the  attachment.  A  writ  of  attachment  performs  a  double  of- 
fice. It  is  a  summons  and  an  execution,  upon  which  the  property  of  the 
defendant  is  seized  before  judgment  Keeley  Brewing  Co.  v.  Carr, 
9ipra.  The  distinction  in  the  grounds  for  jurisdiction,  as  illustrated  in 
these  decisions  and  that  of  the  Schroeder  Case,  supra,  is  apparent  as  to 
the  subject-matter  and  the  plaintiff.  That  there  must  be  jurisdiction  is 
necessary,  but  the  tendency  in  the  workmen's  compensation  cases  in  fol- 
lowing out  the  spirit  of  the  act  has  been  to  permit  the  hearing  and  adju- 
dication of  claims  with  as  little  delay  and  formality  as  is  consistent  with 
orderly  procedure.  The  filing  of  the  praecipe  should  be  held  to  be  the 
beginning  of  this  suit,  thus  giving  the  circuit  court  jurisdiction  to  review 
the  proceedings  of  the  Industrial  Commission.  Smith-Lohr  Coal  Co,  v. 
Industrial  Board,  279  111.  88,  116  N.  E.  656. 

[2,  3]  The  intention  of  the  Legislature  in  construing  this  statute 
is  to  be  gathered  from  the  necessity  or  reason  of  the  enactment  and  the 
meaning  of  the  words,  enlarged  or  restricted  according  to  such  intention 
as  ascertained  from  a  consideration  of  the  whole  act.  Louisville  & 
Nashville  Railroad  Co.  v.  Industrial  Board,  282  111.  136,  118  N.  E.  483. 
To  hold  that  the  circuit  court  had  no  authority  to  enter  an  order  direct- 
ing alias  writs  of  certiorari  and  scire  facias  when  there  was  a  praecipe  on 
file,  and  in  view  of  the  proof  of  loss  of  the  previous  papers  would,  in  our 
judgment  be  contrary  to  the  intention  of  the  Legislature 
and  the  purposes  and  wording  of  the  act.    The  conclusion  follows  that  the 
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circuit  court  did  not  err  in  holding  that  it  had  jurisdiction  under  the  alias 
writ 

[4]  Counsel  for  plaintiff  in  error  do  not  deny  that  in  the  business 
of  the  Oriental  Laundry  Company  power-driven  machinery  was  used, 
but  contended  that,  as  it  had  not  filed  with  the  Industrial  Commission 
any  notice  of  its  election  to  provide  and  pay  compensation  under  the 
act,  and  as  the  applicant's  injury  had  no  connection  with  the  operation 
of  the  machinery,  her  occupation  couM  not  be  regarded  as  extrahazard- 
ous under  section  3  of  the  act  (section  128).  The  injury  occurred  in 
1916,  and  the  application  for  compensation  was  filed  in  January,  1917, 
before  the  Workmen's  Compensation  Act  was  amended  to  make  em- 
ployers engaged  in  extrahazardous  occupations  come  automatically  under 
the  act  without  the  filing  of  a  notice  to  that  effect.  Under  such  circum- 
stances the  reasoning  in  Marshall  v.  City  of  Pckin,  276  111.  187,  190,  114 
N.  E.  497,  499,  is  applicable  here,  where  it  is  said: 

"An  employer  who  is  engaged  in  an  extrahazardous  occupation,  and 
who  has  made  no  election  to  come  under  the  Workmen's  Compensation 
Act,  cannot  be  compelled  to  pay  compensation  under  said  act  to  any  em- 
ployee injured  in  an  occupation  not  deemed  extrahazardous  under  said 
act  simply  because  such  employer  is  also  engaged  in  an  extrahazardous 
employment  and  in  which  said  employee  is  not  engaged." 

This  court  also  said  in  Brennan  v.  Industrial  Com.,  289  111.  49,  on 
page  51.  124  N.  E.  297: 

"Because  some  other  employees  may  have  been  engaged  in  some 
other  part  of  the  work  that  was  extrahazardous  wo'uld  not  change  the 
character  of  the  defendant  in  error's  employment  or  bring  him  within 
the  provisions  of  the  Workmen's  Compensation  Act." 

See,  also,  to  the  same  effect,  Compton  v.  Industrial  Com.,  288  111. 
41,  122  N.  E.  872,  and  Mattoon  Water  Co.  v.  Industrial  Com.,  291  111. 
487.  126  N.  E.  168. 

Under  the  reasoning  in  those  cases  and  the  authorities  there  cited, 
the  employer  not  having  elected  to  pay  compensation  to  all  his  employees, 
and  as  the  law  existing  at  the  time  of  the  accident  and  application  here 
in  question  did  not  bring  the  employer  automatically  within  the  Compen- 
sation Act  as  to  such  employees,  the  Industrial  Board  is  without  ju- 
risdiction to  award  compensation  to  an  employee,  such  as  the  applicant, 
whose  duties  were  entirely  separate  and  apart  from  any  work  about  the 
laundry  or  the  power-driven  machinery  operated  therein.  The  evidence 
shows  clearly  that  the  only  time  the  applicant  ever  came  to  the  laundry 
was  when  she  went  each  Tuesday  to  the  office  to  receive  her  pay  for  the 
orders  she  had  secured.  There  is  nothing  in  the  record  to  indicate  that 
on  such  visits  she  had  anything  to  do  with  the  power-driven  machinery 
or  was  expected  to  go  near  it. 

We  are  not  intending  to  intimate  by  anything  said  here  that  under 
the  present  law,  which  brings  employers  engaged  in  extrahazardous  oc-. 
cupations  automatically  under  the  act,  employees  engaged  in  an  oc- 
cupation entirely  independent  and  separate  from  the  extrahazardous  em- 
ployment would  come  within  the  act.  That  question  is  not  involved  here 
and  we  do  not  in  any  way  consider  or  pass  upon  it.  that  being  unneces- 
sary, as  at  the  time  of  this  accident  the  act  had  not  been  amended,  so  as 
to  bring  employers  engaged  in  extrahazardous  occupations  automatically 
under  it. 

This  conclusion  renders  it  unnecessary  for  us  to  discuss  or  decide 
whether  the  injury  did  or  did  not  arise  out  of  and  in  the  course  of  the 
employment  as  argued  by  counsel  in  their  briefs. 

As  the  Industrial  Commission  was  without  jurisdiction  to  award 
compensation  to  the  applicant,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  finding  of  the  commission  set  aside. 

Judgment  reversed. 
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SLAGO  COAL  CO.   v.   INDUSTRIAL  COMMISSION   et  al. 
(No.  13261.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter.  751. 

1.  MASTER  AND  SERVANT  — COMPENSATION  FOR  TEMPOR- 

ARY PARTIAL  INCAPACITY  FOR  WORK  AND  FOR  PER- 
MANENT PARTIAL  LOSS  OF  MEMBER  PROPER. 
An  employee  may  recover  under  Workmen's  Compensation  Act,  § 
8,  par.  (d),  for  temporary  partial  incapacity  for  work,  and  at  the  same 
time  recover,  under  paragraph  (e),  cl.  17,  for  permanent  partial  loss  of 
use  of  a  member,  where  the  partial  incapacity  arises  out  of  injuries  other 
than  those  received  by  the  member  for  which  the  award  for  permanent 
partial  loss  of  use  is  allowed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

2.  MASTER  AND  SERVANT  —  AWARD  HELD  IMPROPER   AS 

GIVING  DOUBLE  COMPENSATION. 

Where  there  was  no  evidence  that  an  employee's  temporary  partial 
loss  of  capacity  for  work  was  due  to  any  other  injury  than  the  one  for 
which  compensation  was  allowed  for  permanent  partial  loss  of  the  tise  of 
the  right  arm,  an  award  for  the  temporary  partial  loss  of  capacity  for 
work,  as  well  as  for  permanent  partial  loss  of  the  use  of  the  arm, 
amounted  to  double  compensation,  which  the  Workmen's  Compensation 
Act  does  not  authorize. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

Error  to  Circuit  Court,  Williamson  County;  D.  T.  Hartwell,  Judjge. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  by  Frank  Kelley,  the  employee,  opposed  by  the  Slago  Coal  Company, 
the  employer.  Compensation  was  awarded  by  the  Industrial  Commis- 
sion, the  award  affirmed  by  the  circuit  court,  and  the  employer  brings 
error.     Judgment  modified  and  affirmed. 

Denison  &  Spiller,  of  Marion  (R.  H.  Davis»  of  St.  Louis,  Mo.,  of 
counsel),  for  plaintiff  in  error. 

Stone,  J.  Defendant  in  error  was  injured  while  engaged  in  the 
occupation  of  mule  driver  in  plaintiff  in  error's  mine.  The  defendant 
in  error,  according  to  his  testimony,  was  knocked  unconscious  and 
his  right  eye,  shoulder,  and  chest  were  hurt.  There  was  a  gash 
or  cut  over  the  left  eye.  His  eyesight  was  not  injured.  The  cut 
over  the  eye  left  a  bluish  scar  three-quarters  of  an  inch  long. 
The  findings  and  the  award  of  the  arbitrator  were  affirmed  by 
the  Indutrial  Commission  and  were  as  follows:  The  sum  of  $12  a 
week  for  a  period  of  3*/t  weeks  for  temporary  total  incapacity;  the  sum 
of  $7.50  a  week  for  a  period  of  8Vt  weeks,  tinder  paragraph  (d)  of  sec- 
tion 8  of  the  Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §  133),  for 
partial  incajJacity;  the  sum  of  $12  per  week  for  4  weeks  for  disfigure- 
ment to  the  face ;  and  the  sum  of  $12  per  week  for  a  period  of  50  weeks 
for  a  25  per  cent.loss  of  the  use  of  the  right  arm.  The  circuit  court  of 
Williamson  county  affirmed  the  award  of  the  Industrial  Commission  on 
review,  and  the  cause  comes  here  on  writ  of  error. 

The  only  contention  made  by  plaintiff  in  error  is  that  the  award  is 
excessive;  it  being  contended  that  the  commission  was  not  authorized. 
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under  paragraph  (d)  of  section  8  of  the  Compensation  Act.  to  make  an 
award  for  partial  incapacity  when  a  further  award  was  given  under  para- 
graph (e)  of  said  section  for  a  specific  loss  of  25  per  cent,  of  the  use 
of  the  right  arm,  and  that  therefore  the  award  of  ^.50  per  week  for  a 
period  of  S^A  weeks  was  unauthorized. 

Paragraph  (d)  of  section  8  of  the  act  authorizes  an  award  where  the 
employee,  by  reason  of  injuries  sustained,  becomes  partially  incapacitated, 
in  all  cases  except  those  covered  by  the  specific  schedule  as  set  forth 
in  paragraph  (e)  of  said  section.  Cause  17  of  paragraph  (e)  of  said 
section  authorizes  an  award  for  a  permanent  partial  loss  of  use  of  a 
member  of  the  body  or  the  loss  of  sight  of  an  eye,  and  plaintiff  in  error 
contends  that  an  award  of  $7.50  per  week  for  y/,  weeks  for  partial  in- 
capacity amounts  to  double  payment  for  said  period;  it  being  argued 
that  the  partial  incapacity  in  this  case,  according  to  the  evidence  of  the 
defendant  in  error,  arose  solely  out  of  the  injury  to  his  shoulder,  and 
that  the  permanent  partial  loss  of  use  of  the  right  arm  arose  out  of  the 
same  injury. 

[1,  2]  While  an   employee   may   recover   for  temporary   partial   in- 
capacity for  work,  and  at  the  same  time  recover  for  permanent  partial 
joss  of  use  of  a  member,  where  the  partial  incapacity  arises  out  of  in- 
juries other  than  those  received  by  the  member  for  which  the  award  for 
permanent  partial  loss  of  use  is  allowed,  yet  we  are  of  the  opinion  that 
in  this  case  the  award  was  not  authorized,  for  the  reason  that  there  is 
JJO  evidence  in  the  record  which  tends  to  show  that  the  temporary  partial 
*^s  of  capacity  for  work  was  due  to  any  other  injury  than  the  one  for 
^•*ich  compensation  was  allowed  for  permanent  partial  loss  of  use  of 
"^  right  arm.    The  record  shows  that  the  defendant  in  error  received  a 
^t  over  the  eye,  bruises  on  the  chest,  and  an  injury  to  the  right  shoulder, 
^or  H^^*  allowed  for  temporary  total  disability.     He  was  also  allowed 
to  rf/,  ^^%*^'"^"'€"t  caused  by  the  cut  over  his  eye.    There  was  no  injury 
y^  t/ie  arm  according  to  the  testimony  of  the  defendant  in  error,  and  it 
foffc^^s  that  the  permanent  partial   loss  of  use   of   that   member  must 
biV^   -arisen  by  reason  of  the  injury  to  the  right  shoulder,  so  that  the  tem- 
Ax^^y     partial   incapacity  for  work  for  which  the  commission  awarded 
^he  ««irTi  of  $7.50  a  week  for  a  period  of  8"/,  weeks  must  have  arisen  out 
oixVt^    same  injury  which  caused  the  permanent  partial  loss  of  use  of  the 
right    a.«-m.    There  is  nothing  in  the  record  from  which  any  other  conclu- 
sion    <r.a.xi  be  drawn.    This  award,  therefore,  amounted  to  double  compcn- 
satiorm      ^qx  a  period  of  8*/,  weeks,  which  the  law  does  not  authorize. 
-     T^^  judgment  of  the  circuit  court  will  therefore  be  modified,  and 
tnea^vw-^rd  corrected,  by  striking  out  the  allowance  of  $7.50  per  week  for 
i"eE>^r«-iod  of  8*/,  weeks,  and,  as  modified,  the  judgment  will  be  affirmed. 
Kj^ment  modified  and  aflfrrmed. 


^^^^^*:R  washed  coal  CO.  v.  industrial  COMMISSION 

ET  AL.     (No.  13260.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  752. 

^'^i^^^ter  and  servant  — compensation  award  held 
^Ot  justified  by  evidence. 

^^         *^^  Industrial  Commission  is  not  justified  in  fiinding  for  one  party 

5Uncl*  Compensation   proceeding   because    there    is   some   evidence   which, 

^^  undisputed,  would  justify  the   finding,  nor  should  it   base   its 
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finding  on  testimony  which  all  the  facts  and  circumstances  show  to  be 
untrue. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1  J.) 

2.MASTER  AND  SERVANT— COMPENSATION  AWARD  BASED 

ON  CONJECTURE  CANNOT  STAND. 

If  in  the  opinion  of  the  Industrial  Commission  there  was  sufficient 
evidence  to  justify  an  award  under  the  Workmen's  G>mpensation  Act 
the  Supreme  Court  is  not  authorized  to  set  aside  the  award  because  it 
would  have  reached  a  diflFerent  conclusion  from  the  evidence,  but  a  find- 
ing based  on  mere  conjecture  cannot  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

3  MASTER  AND  SERVANT— COMPENSATION  AWARD  WITH- 
OUT REQUIRING  SUBMISSION  TO  EXAMINATION  BY 
PHYSICIANS  HELD  ERRONEOUS. 

In  view  of  the  circumstances.  Industrial  Commission  held  to  have 
erred  in  proceeding  to  award  compensation  without  requiring  the  in- 
jured employee  to  submit  to  examination  by  physicians,  selected  by  the 
employer  in  accordance  with  the  provisions  of  Workmen's  Compensation 
Act,  §  12,  or  physician  selected  by  the  commission  in  accordance  with 
section  19. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  399.) 

Error  to  Circuit  Court,  Williamson  County;  D.  T.  Hartwell,  Judge. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Wiley  Yates,  the  employee,  opposed  by  the  Hafer  Washed  0»l 
Company,  the  employer.  Compensation  was  awarded  by  the  Industrial 
Commission,  the  award  affirmed  by  the  circuit  court,  and  the  enif>loyer 
brings  error.     Reversed  and   remanded,   with   directions. 

Denison  &  Spiller,  of  Marion  (R.  H.  Davis,  of  St  Louis,  Mo.,  of 
counsel),  for  plamtiff  in  error. 

A.  W.  Kerr,  of  Springfield  and  (Seorge  R.  Stone,  of  Marion,  for 
defendant  in  error. 

Thompson,  J.  This  writ  of  error  is  prosecuted  by  leave  of  court  to 
review  the  judgment  of  the  circuit  court  of  Williamson  cotmty  con- 
firming an  award  of  the  Industrial  Commission  awarding  compensation 
to  Wiley  Yates,  defendant  in  error,  for  a  period  of  12  days'  temporary 
total  incapacity  and  for  a  period  of  50  weeks  for  the  loss  of  25  per  cent, 
of  the  vision  of  both  eyes,  the  injuries  being  sustained  while  defendant 
in  error  was  an  employee  of  the  Hafer  Washed  Coal  Company,  plaintiff 
in  error. 

Defendant  in  error  was  employed  to  repair  gasoline  engines  uaed  in 
the  mines  of  plaintiff  in  error.  About  4  o'clock  on  the  morning  of 
September  10,'  1918,  defendant  in  error  went  to  the  oil  house  of  i^aintiff 
in  error  to  draw  some  gasoline.  He  hung  his  miner's  lamp  on  a  staple 
about  five  feet  from  the  barrel  of  gasoline,  and  when  he  had  drawn 
about  a  gallon  the  fumes  arising  from  the  gasoline  caught  fire.  Defend- 
ant in  error  ran  out  of  the  oil  house.  His  shirt  sleeves  were  burned, 
and  he  was  scorched  about  the  arms  and  face.  He  makes  some  extra- 
vagant statements  to  the  effect  that  his  hands,  arms,  and  face  were  so 
badly  burned  that  all  the  skin  came  off,  and  that  his  eyes  were  so  severely 
burned  that  now  he  has  only  50  per  cent,  of  his  normal  vision.  The  un- 
disputed facts  appearing  in  the  record  from  his  testimony  and  that  of 
other  witnesses  are  that  he  waited  around  the  mine  until  after  7  o'dock; 
that  he  helped  put  out  the  fire,  and  then  washed  up  and  changed  clothes; 
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that  he  did  not  go  to  the  doctor  until  some  time  later  that  morning; 
that  the  doctor  treated  his  hands  and  arms  that  morning  and  again  4  or 
5  days  later;  that  there  are  now  no  scars  from  the  burns  anywhere  on 
his  body;  that  he  has  never  consulted  any  physician  regarding  his  eyes; 
that  he  has  had  no  examination  by  an  eye  specialist;  that  he  returned  to 
work  September  26,  and  has  been  paid  his  regular  wages,  and  has  lost  no 
more  time  as  a  result  of  the  injury.  The  employees  who  were  about  the 
mine  on  the  morning  of  the  accident  testified  that  he  made  no  complaint 
of  injtiry  to  his  eyes,  and  that  they  saw  nothing  wrong  with  his  face  or 
eyes.  Dr.  B.  F.  Crain,  the  physician  selected  by  defendant  in  error  to 
treat  his  injuries,  testified  that  defendant  in  error  made  no  complaint 
to  him  regarding  injuries  to  his  face  and  eyes,  and  that  he  made  no  ex- 
amination whatever  of  his  eyes.  He  further  testified  that  the  injuries 
to  his  hands  and  arms  were  slight  scorches  of  the  skin,  with  the  possible 
exception  of  a  few  spots  where  the  bums  went  through  the  skin. 

[1]  Over  the  objection  of  plaintiff  in  error  defendant  in  error  was 
permitted  to  express  the  opinion  that  he  had  suffered  a  50  per  cent,  loss 
of  the  vision  of  both  eyes.     This  court  is  not  permitted  to  review  the 
evidence  for  the  purpose  of  determining  where  the  preponderance  lies, 
but  we  are  authorized  to  consider  the  evidence   to   determine  whether 
there  is  any  evidence  in  the  record  to  sustain  the  finding  of  the  commis- 
sion.   It  is  the  duty  of  the  commission  to  hear  and  weigh  the  evidence 
and  to  make  its  finding  for  that  party  in  whose  favor  the  evidence  pre- 
ponderates.    It  is  not  justified  in  finding  for  one  party  because  there  is 
sofue  evidence  in  the  record  which,  standing  undisputed,  would  justify 
thsit  finding,  nor  should  it  base  its  finding  on  testimony  which  all  the 
f^cts  and  circumstances  in  the  record  show  to  be  untrue.     Exaggerated 
sfafements  and  groundless  assertions  that  have  no  foundation  in  fact  are 
flot    the  character  of  evidence  which  the  law   recognizes  as  worthy  to 
«ttI^port  any  legal  finding.    It  was  error  to  permit  defendant  in  error  to 
^I>r^ss  an  opinion  regarding  the  per  cent  of  his  loss  of  vision. 

f 2]  Defendant  further  testified  that  he  could  not  see  as  well  after 
the  a^crcident  as  he  ccAild  before;  that  he  could  not  read  by  electric  light 
jor  ^xiy  length  of  time  because  the  print  became  blurred;  that  if  he 
'Ook«^^:3  at  an  object  steadily  for  a  time  it  disappeared;  that  the  wind 
^^^^  his  eyes  water;  and  that  the  light  and  heat  hurt  his  eyes.  This 
fvicte»-»  ce  was  competent  to  be  considered  by  the  commission  in  determin- 
UJ?  t.l-M^t  defendant  in  error  had  suffered  an  injury  to  his  eyes,  and.  if  in 
ine  c^^^inion  of  the  commission  there  was  sufficient  evidence  to  Justify 
^  ^^^^^^rdt  this  court  is  not  authorized  to  set  aside  that  award  because  it 
wouj,^  have  reached  a  different  conclusion  from  the  evidence.  On  the 
5^*"  Jiand,  the  finding  of  the  commission  cannot  be  based  on  mere  con- 
jectu^-,^  but  mtist  have  some  substantial  foundation  in  the  evidence. 
,  ^""^  ]  I*  J*  further  urged  that  the  commission  erred  in  not  requiring 
-     d^^  tjendant  in  error  to  submit  to  an  examination  by  an  eye  specialist. 


Sectic 


12  of  the  Workmen's'  Compensation  Act  provides  that  an  em- 


^^^^^      entitled  to  receive   disability  payments  shaU   submit  himself   for 

!jr^*  ^^^ation  to  a  duly  qualified  medical  practitioner  selected  by  the  cn>- 

^^^■^•.    at  a  time  and  place  reasonably  convenient  for  the  employee,  as 

^p     "^^?  practicable  after  the  injury  and  at  intervals  after  the  first  ex- 

?^?^-*ion,  "for  the  purpose  of  determining  the  nature,  extent  and  pro- 

^^       ^:3uration  of  the  injury  received  by  the  employee,  and  for  the  pur- 

^  ,  ^^  ^  ascertaining  the  amount  of  compensation  which  may  be  due  the 

empn>^^^g  from  time  to  time  for  disability  according  to  the  provisions  of 

i^L^^^"    ^"""^'s  Stat.  1917,  p.  1457.    We  think,  on  principle,  the  pur- 

^^    <^i  the  examination  is  a  legitimate  and  proper  one.     In  the  first 

pia  e,      -jij^  employer  is  entitled  to  obtain  from  a  man  of  skill  an  opinion 

^*  ^     ^ic  workman's  condition  for  the  purpose  of  determining  whether 

OT  no^    1,^  ^jj  g^^^j^  ^g  ^jg^jj^  without  litigation,  and,  in  the  second  place, 

"V-Qi.  VT— Oomp.  20. 
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\i  a  settlement  cannot  be  reached  he  is  entitled  to  this  information  so  that 
he  may  present  it  to  the  arbitrator  or  Industrial  Commission  for  its  con- 
sideration in  determining  the  amount  of  compensation  to  which  the  em- 
ployee is  entitled.  When  the  case  was  called  for  hearing  before  the  In- 
dustrial Commission  plaintiff  in  error  requested  that  this  examination 
be  made  at  its  expense  by  either  of  two  eye  specialists  suggested  by  it  or 
by  any  qualified  physician  to  be  selected  by  the  commission.  It  appears 
from  the  statement  of  attorneys  for  plaintiff  in  error  to  the  commission 
that  some  two  months  before  the  hearing  they  had  recjuested  defendant 
in  error  to  submit  to  an  examination  by  Dr.  J.  M.  Keller,  and  had  ad- 
vanced to  him  money  necessary  to  cover  expenses  that  would  be  occas- 
ioned by  his  trip  to  the  office  of  the  physician.  The  request  of  the  em- 
ployer for  a  physical  examination  of  the  employee  should  be  made  at  a 
reasonable  time,  and  ordinarily  before  the  case  is  called  for  a  hearing 
before  the  arbitrator  or  the  Industrial  Commission.  Under  the  circum- 
stances shown  in  this  record  we  think  it  was  error  for  the  commission 
to  proceed  without  requiring  defendant  in  error  to  submit  to  an  examina- 
tion by  physicians  selected  by  plaintiff  in  error  in  accordance  with  the 
provisions  of  section  12  of  the  act  or  a  physician  selected  by  the  com- 
mission in  accordance  with  section  19  of  the  act. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  of  Williamson  county,  with  directions  to  re- 
mand the  cause  to  the  Industrial  Commission  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


HENRY     PRATT    CO.    v.     INDUSTRIAL    COMMISSION     et    al. 

(No.  13252.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter  754. 

1.  MASTER  AND  SERVANT— FATHER  EARNING  STEADY  IN- 

COME  HELD   NOT   "PARTIALLY    DEPENDENT"   ON    SON, 

WITHIN  COMPENSATION  ACT. 

A  father  of  seven  children  held  not  partially  dependent,  under  Work- 
men's Compensation  Act,  on  a  son  who  had  contributed  some  of  his 
earnings  to  pay  for  home  and  a  fixed  amount  for  board,  where  the  father 
earned  $18  a  week,  of  which  amount  he  gave  his  wife  $10. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388w) 

2.  MASTER  AND   SERVANT— PARTIAL  DEPENDENCY,  WITH- 

IN COMPENSATION  ACT  NOT  DEPENDENT  ON  ABSENCE 

OF  NECESSARIES  OF  LIFE. 

Partial  dependency  may  exist,  though  evidence  shows  claimant  could 
have  subsisted  without  contributions  of  deceased  employee,  and  it  is  not 
necessary  to  show  that  claimant  would  have  been  without  the  necessaries 
of  life,  or  without  other  means  of  sui^ort,  as  the  test  is  whether  the 
contributions  were  relied  on  by  the  dependent  for  a  living,  and  existence 
of  dependency  is  largely  one  of  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
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3.  MASTER  AND  SERVANT— PARTIAL  DEPENDENCY,   WITH. 

IN  COMPENSATION  ACT,  HELD  QUESTION  OF  FACT. 

Whether  a  mother,  who  received  $10  a  Week  from  her  husband,  was 
partially  dependent  on  deceased  son,  under  Workmen's  Compensatipii 
Act,  the.  son  contributing  fixed  sum  for  board  and  aiding  in  paying  for 
home,  held  a  question  of  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6J;) 

4.  MASTER  AND  SERVANT— FINDING  OF  PARTIAL  DEPEND- 
ENCY CONCLUSIVE. 

l*'inding  of  Industrial  Commission  that  mother  of  son,  killed  in  course 
of  ills  employment,  was  partially  dependent  on  him  for  support,  will  not 
be  disturbed  on  writ  of  error  to  circuit  court,  confirming  award  of  com- 
mission. 

<For  other  cases,  see  Master  and  servant,  Dec.  Dig,  §  418[6].) 

5.   A^^rf^STER     AND     SERVANT  —  INDUSTRIAL     COMMISSION 
:i^UST  DETERMINE  PERSONS  ENTITLED  TO  COMPENSA- 

nrioN. 

X— Jnder  Workmen's  Compensation  Act,  where  there  is  no  voluntary 
P^ytM-M^nt  on  part  of  employer,  and  the  Industrial  Commission  must  de- 
^ef'rrBmMic  the  compensation  for  death  of  employee,  it  is  the  further  duty 
of  tM-M^  commission  to  determine  the  person  or  persons  entitled  to  com- 
pcns^^^ion. 

^  Por  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

:^"^  rror  to  Circuit  Court,  Cook  County.  O.  M.  Torrison,  Judge. 

~^^^^  Toceeding  by  Henry  Olson  and  another  under  the  Workmen's 
Com  j-fc  cnsationAct  to  recover  for  death  of  Hugo  Olson,  a  son,  opposed 
^y  ^y^  ^  Henry  Pratt  Company,  employer  From  a  judgment  of  the  circuit 
cour^^  confirming  award  of  Industrial  Commission  to  applicants,  the  em- 
ploy^  ^7-  brings  error.     Modified  and  affirmed. 

^^^rank  M.  Cox  and  Albert  N.  Powell,  both  of  Chicago,  for  plaintiff 
^^^ward  J.  Kellcy,  of  Chicago,  for  defendants  in  error. 

.  -*  ^^iOMPsoN,  J.  This  writ  of  error  is  prosecuted  by  leave.of  court  .to 
^^'^^"^p%7  the  judgment  of  the  circuit  court  of  Cook  county  confirming 
Q.  ^"^^^^^rd  of  the  Industrial  Commission  awarding  compensation  to  Henry 
j  ^^^"^  and  Ellen  Olson,  parents  of  Hugo  Olson,  an  employee  of  plaintiff 
"J^'"  ^*^or,  who  died  from  an  accidental  injury  arising  o'ut  of  and  in  the 
instr**^  ^^  of  his  employment.  Compensation  was  fixed  at  $1,650,  payable  in 
tmr»^ --£  *^^"**'  ^^  accordance  with  the  provisions  of  paragraph  (c)  of  sec- 
onUr  °^  ^^^  Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §  132).  The 

deiv^    ^^Tiestion  presented  is  whether  the  applicants,  or  either  of  them,  were 
^^**"  ^:3ent  upon  the  earnings  of  deceased  within  the  meaning  of  the  Com- 

^^"•^^ion  Act  as  amended  and  in  force  May  31,  1917. 
^^^  •-  ^  ]  From  the  testimony  of  the  applicants,  the  only  witnesses  before 
^  ^  ^"titrator,  it  appears  that  the  family  of  Henry  Olson  consisted  of 
cft,^^J^i,  his  wife  and  seven  children.  He  was  54  years  old,  his  wife  was 
^^^^Ts  old,  and  deceased  was  29  years  old,  at  the  time  of  his  death.  The 
^^       ^>Idest  daughters  were  married,  and,  while  they  lived  much  of  the 

.u^^^  V;ith  their  parents,  they  were  supported  by  their  husbands.     The 
oia^r*.    1^^^  children— Emma,  25;  Teckla,  24;  Lydia,  22;  and  Walter.  IS^ 
single  and  lived  with  their  parents.    The  home  cost  $2,500  and  was 


v»^ 


^  ^    lor  in  installments  of  $20  a  month.    The  last  installment  was  paid 
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a  year  or  more  before  the  death  of  Hugo.  He  contributed  toward  the 
payments  on  the  home,  furnished  materials  for  painting,  papering,  and 
repairing  the  home,  and  did  the  work  at  odd  times.  He  paid  part  of  the 
taxes  and  the  coal  bills,  and  paid  to  his  mother  $7  a  week  for  board  and 
room.  He  furnished  her  spending  money  and  gave  here  funds  with  which 
to  buy  clothes.  It  does  not  appear  from  the  record  whether  any  of  the 
other  children  paid  board  or  otherwise  contributed  toward  the  support 
of  the  home.  The  father  was  steadily  employed  at  $18  a  week.  Of  this 
amount  he  gave  his  wife  $10,  which,  with  the  contributions  from  the 
children,  constituted  the  fund  from  which  Mrs.  Olson  paid  all  the  house- 
hold expenses. 

[2]  Partial  dependency  may  exist,  even  though  the  evidence  shows 
the  claimant  could  have  subsisted  without  the  contributions  of  the  de- 
ceased employee.  It  is  not  necessary  to  show  that  the  claimant  would  have 
been  without  the  necessities  of  life,  nor  is  it  necessary  to  show  that  the 
dependent  was  without  other  means  of  support.  Appeal  of  Hotel  Bond 
Co.,  89  Conn.  143,  93  Atl.  245 ;  Havey  v.  Erie  Railroad  Co..  87  N.  J.  Law, 
444,  95  Atl.  124;  Kenney  v.  City  of  Boston,  222  Mass.  401,  111  N.  E.  47. 
The  test  is  whetiier  the  contributions  were  relied  on  by  the  dependent  for 
his  or  her  means  of  living,  judging  this  by  the  position  in  life  of  the  de- 
pendent, or  whether  the  dependent  is  to  a  substantial  dc;gree  supported  by 
the  employee  at  the  time  of  the  employee's  death.  The  problent  presented 
by  this  test  is  largely  one  of  fact.  Miller  v.  Riverside  Storage  &  Cartage 
Co.  (Mich.)  155  N.  W.  462;  Rock  Island  Bridge  &  Iron  Works  v.  In- 
dustrial Com.,  287  111.  648,  122  N.  E.  830;  Keller  v.  Industrial  Com.,  291 
111.  314,  126  N.  E.  162.  In  addition  to  the  $8  retained  by  him  from  his 
weekly  wages  Henry  Olson  claimed  his  son  contributed  largely  to  his 
suport.  It  does  not  appear  what  use  he  made  of  this  money,  but,  regard- 
less of  the  use  he  made  of  it,  we  cannot  see  how  it  can  be  said  that  this 
father,  who  was  regularly  employed,  and  whose  legral  duty  it  was  to  sup- 
port his  family  was  dependent  upon  his  son  for  support. 

[3-5]  On  the  other  hand,  Ellen  Olson  had  no  income  and  was  neces- 
sarily dependent  on  some  one  for  support.  While  her  husband  was  under 
a  legal  duty  to  support  her,  the  question  whether  she  actually  received 
all  or  a  part  of  her  support  from  her  son,  and  looked  to  him  for  such 
support,  is  a  question  of  fact,  which  upon  this  record  is  concluded  by  the 
finding  of  the  commission  that  she  was  partially  dependent  upon  him. 
Where  there  is  no  voluntary  payment  on  the  part  of  the  employer,  and  the 
Industrial  Commission  must  determine  the  compensation,  it  is  the  further 
duty  of  the  commission  to  'determine  the  person  or  persons  entitled  to  the 
compensation.  Keller  v.  Industrial  Com.,  supra;  Smith-Lohr  Cool  Mining 
Co.  V.  Industrial  Com.,  286  111.  34.  121  N.  E.  231.  This  the  commission  has 
failed  to  do,  but^  the  record  Justifies  a  finding  that  Ellen  Olson  was  the 
only   person   entitled    to   compensation. 

The  judgment  is  modified  by  awarding  compensation  to  Ellen  Olson 
only  ,  and,  as  modified,  is  affirmed. 

Judgment  modified  and  afBrmed. 
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SPARKS    MILLING    CO.    v.    INDUSTRIAL   COMMISSION    et    all. 

(No.  13253.) 

(Supreme  Co^rt  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter  IZl, 

I  JtfASTER  AND  SERVANT— ACCIDENTAL  DEATH,  WITHIN 
COMPENSATION  ACT,  PRESUMED  UNDER  CIRCUM- 
STANCES. 

In  a  proceeding  under  Workmen's  Compensation  Act  to  obtain  com- 
Pexisation  for  death  of  an  employee,  whose  body  was  found  on  the  pave- 
nient  under  a  window  of  the  mill  where  he  worked,  where  there  is  no 
evidence  of  suicide  or  murder,  the  presumption  against  the  commission 
of  orirae  is  sufficient  to  support  a  finding  that  death  resulted  from  accident. 
CX^'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  AOVSTER  AND  SERVANT— INJURY  "ARISING  OUT  OF  EM- 
I^I-OYMENT,"  WITHIN  COMPENSATION  ACT.  DENIED. 
-A.H  injury  arises  out  of  employment,  within  the  Workmen's  Compcn- 

satioxi    Act,  when  the  accident  results  from  a  risk  reasonably  incidental  to 

^^    ei^^ployment. 

CX^'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 
^      .  Cl^or  other  definitions,  see  Words  and  Phrases,  First  and  Second 

^•"*^a.  Course  of  Employment.) 

^-  ^^«:a.ster  and  servant  —  compensation  claimant 
:m:ust  show  accidental  injury  arising  out  of  em- 
i^loyment. 

Xn  a  proceeding  tinder  the  Workmen's  Compensation  Act  to  obtain 
^^*^X>ensation  for  the  death  of  a  servant,  the  burden  is  on  the  claimant 
I    ^«ovr  that  death  was  caused  by*accidental  injury  arising  out  of  the  em- 
^'"^^ent 

^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

^'     ^^^  ASTER  AND  SERVANT  —  INJURY  ARISING  OUT  OF  EM- 
PLOYMENT.   WITHIN    COMPENSATION    ACT,    PROVABLE 
^Y  CIRCUMSTANTIAL  EVIDENCE, 
m-^^^  JDne  claiming  compensation  for  death  of  a  servant  imder  the  Work- 
ing .^^    ^  Compensation  Act  may  show  that  death  was  caused  by  accidental 
cr^^-^^^'j  arising  out  of  the  employment  by  circumstantial  as  well  as  direct 
^^^nce,  but  an  award  cannot  be  based  on  surmise  or  conjecture. 
<For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

^^■^^STER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  IN- 

J^URY    ARISING    OUT    OF   EMPLOYMENT,    WITHIN    COM- 

^t^ENSATION  ACT, 

co^^^   in  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 

ih^^^^^nsation  for  the  death  of  a  mill  employee,  whose  body  was  found  on 

cr^^^^^avement  under  a  window  of  the  mill  where  he  had  been  at  woiic, 

dfe^J^^ce  held  sufficient  to  sustain  a  finding  that  the  injuries  resulting  in 

^^  arose    out  of  the  emplojrment. 

^  For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §405 [4].) 
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7.  MASTER    AND     SERVANT  —  DEATH     FROM     FALL  FROM 
WINDOW  HELD  ACCIDENT  "ARISING  OUT  OF  EMPLOY- 
MENT," WITHIN  COMPENSATION  ACT. 
.    Where  it  was  the  established  custom  of  mill  employees  to  go  to  the 
windows    for    fresh    air    when   the    heated    atmosphere    became    heavily 
saturated  with  dust,  an  employee,  who  was  killed  by  falling  to  the  pave- 
ment below  when  at  the  window  for  fresh  air  met  his  death  in  an  accident 
arising  out  of  his  employment,  within  the  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

Error  to  Circuit  Court,  Madison  County;  Louis  Bernreuter,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Cora  J.  May, 
executrix,  to  recover  compensation  for  the  death  of  William  F.  May, 
opposed  by  the  Spark  Milling  Company,  the  employer.  There  was  an 
award  of  compensation  by  the  Industrial  Commission,  which  was  con- 
firmed by  the  circuit  court,  and  the  employer  brings  error.    Affirmed. 

Samuel  A.  Harper,  of  Chicago,  for  plaintiff  in  error 
Gilson  Brown,  of  Alton,  for  defendant  in  error. 

Thompson,  J.  October  12,  1918,  William  F.  May  suffered  injuries  at 
the  mill  of  plaintiff  in  error  which  resulted  in  his  death.  He  had  been 
employed  by  plaintiff  in  error  for  about  12  years.  At  the  time  of  the 
accident  he  was  employed  as  a  sweeper  and  deaner.  It  was  his  duty  to 
sweep  the  floors  and  clean  up  the  dirt  and  mill  dust,  to  brush  and  clean 
the  machinery,  and  generally  to  keep  the  entire  mill  and  its  equipment 
clean.  The  mill  consisted  of  four  floors  and  a  cupola.  On  the  morning 
of  the  accident  he  left  home  about  6:30,  which  was  his  usual  time,  and 
went  to  the  mill,  where  he  changed  clothes  and  went  to  work  at  7  o'clock. 
He  talked  with  Sam  C.  Willet,  second  miller,  about  7  o'clock,  and  again 
about  7:15.  Willet  saw  the  deceased  cleaning  around  the  machinery  on 
the  fourth  floor  about  7:30.  On  this  floor  there  is  considerable  ma- 
chinery, including  four  swinging  sifters.  These  sifters  work  back  and 
forth  with  sufficient  force  to  knock  a  man  over  if  he  gets  in  their  way. 
The  south  end  of  the  room  on  the  fourth  floor  is  22  feet  wide.  .At  this 
end  there  are  three  windows.  Across  the  west  window  is  a  table  about 
3  feet  high.  The  window  sill  is  about  a  foot  high,  leaving  about  2  feet  of 
the  lower  half  of  the  window  below  the  table.  Immediately  outside  of 
this  window  is  the  platform  of  a  fire  esape,  which  is  about  on  the  level 
with  the  mill  floor.  The  middle  window  on  the  south  side  is  about  10 
feet. east  of  the  window  just  described.  Near  the  west  window  is  a  wheat 
scourer.  The  west  sifter  is  about  12  feet  from  the  west  window  and  the 
sifters  extend  eastward;  the  east  sifter  being  opposite  the  east  window. 
One  of  the  sifters  extends  out  to  within  2  or  3  feet  of  the  edge  of  the 
middle  window.  There  is  no  table  and  no  fire  escape  at  the  middle 
window.  The  air  inside  the  mill  wis  usually  filed  with  dust,  and  it  was 
customary  to  keep  all  the  windows  open  when  the  weather  permitted. 

The  proof  shows  that  the  weather  was  clear  and  warm  on  the  day 
of  the  accident,  and  while  there  is  no  proof  that  the  windows  were  open 
before  the  accident,  many  wintnesses  testify  that  they  found  them  open 
immediately  after  the  accident.  We  think  the  evidence  clearly  warrants 
the  finding  that  the  windows  were  open  at  the  time  of  the  accident  When 
Willet  last  saw  and  talked  to  deceased,  at  7:30  o'clock,  the  latter  was 
working  between  the  second  and  third  sifters,  which  would  place  him 
practically  opposite  th^  middle  window.  About  8  o'clock  May  was  found 
lying  on  the  pavement,  below  and  slightly  to  the  east  of  the  west  window. 
No  one  saw  him  fall,  but  Fred  Collins  stood  within  15  feet  of  the  place 
where  he  fell.    He  was  attracted  by  the  sCund  of  the  body  striking  the 
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pavement,  and  turned  and  saw  deceased  lying  on  his  back,  his  head  toward 
the  mill,  and  about  6  feet  from  the  wall.  He  was  unconscious,  his  legs 
were  broken,  and  his  shoulders  and  face  bruised.  He  did  not  regain 
consciousness,  and  made  no  statement  The  Industrial  Commission  found 
that  the  injury  resulting  in  his  death  arose  in  the  course  of  and  out  of  his 
employment  and  awarded  compensation.  On  certiorari  the  circuit  court  of 
Madison  county  confirmed  this  award.  By  leave  of  this  court  this  writ  of 
error  is  prosecuted  to  review  that  judgment. 

(1,  2]  Only  one  thing  is  certain  and  clear  in  this  case:  That  William 
F.  May  was  found  in  a  dving  condition,  lying  on  the  pavement  below 
the  windows  of  the  fourth  floor  of  this  mill.  There  may  be  at  least  three 
theories,  any  one  of  which  will  account  for  his  death.  It  might  have  been 
suicide ;  it  might  have  been  murder ;  it  might  have  been  accident,  and  such 
accident  may  or  may  not  have  arisen  out  of  the  employment.  All  who 
saw  deceased  on  the  morning  of  the  accident — his  family  and  his  fellow 
workmen — ^testify  that  he  was  in  his  usual  good  spirits,  and  that  so  far 
as  was  known  he  had  no  enemies.  There  is  no  evidence  of  suicide  or 
murder,  and  therefore  the  presfumption  against  the  commission  of  a  crime 
is  «uAicient  to  support  the  finding  of  the  commission  that  this  death 
resulted  from  accident  Humphrey  v.  Industrial  Com.,  285  111.  372,  120 
N.  E.  816;  In  re  Von  Ette,  223  Mass.  56.  Ill  N.  E.  696,  L.  R.  A.  1916D. 
641 ;  Steers  v.  Dumewald,  85  N.  J.  Law,  449,  89  Atl.  1007;  State  v.  District 
Court  138  Minn.  138,  164  N.  W.  582 ;  Bekkedal  Lumber  Co.  v.  Industrial 
Com..  168  Wis.  230,  169  N.  W.  561.  Where  the  evidence  shows  deceased 
to  have  been  in  good  health,  and  there  is  a  complete  absence  of  evidence 
showing  suicide,  it  must  be  presumed  that  the  death  was  accidental. 
WWcinson  v.  >^tna  Insurance  Ca,  240  111.  205,  88  N.  E.  550,  25  L.  R.  A. 
(N.  S.)  1256,  130  Am.  St  Rep.  269.  Wiscaless  v.  Hammond,  Standish  & 
Co..  201  Mich.  192,  166  N.  W.  993. 

[3-6]  We  think  it  cannot  be  seriously  contended  that  the  injury  caus- 
ing this  death  did  not  arise  in  the  course  of  the  employment.  The  only 
serious  question  presented  is  whether  or  not  the  injury  arose  out  of  the 
employment  and  this  qestion  is  not  without  its  difficulty.  An  injury  arises 
out  of  the  employment,  within  the  meaning  of  our  Workmen's  Compen- 
sation Act  (Hurd's  Rev.  St  1917,  c.  48,  §§  126-152i),  when  the  accident 
results  from  a  risk  reasonaably  incidental  to  the  employment.  Dietzen 
Co.  V.  Industrial  Board.  279  111.  113,  116  N.  E.  684  Ann.  Cas.  1918B,  764; 
Mueller  Construction  Co.  v.  Industrial  Board.  283  III.  148,  118  N.  E. 
1028,  L.  R.  A.  1918E.  891.  Ann.  Cas.  1918E.  808.  The  burden  was  on 
the  executrix  to  show  that  the  death  of  May  was  caused  by  accidental 
injury  arising  out  of  the  employment,  and  to  show  it  by  direct  and  posi- 
tive evidence,  or  by  evidence  from  which  such  inference  could  be  drawn. 
Savoy  Hotel  Co.  v.  Industrial  Board,  279  111.  329,  116  N.  E.  712;  Edel- 
weiss Gardens  v.  Industrial  Com.,  290  111.  459,  125  N.  E.  260.  The  proof 
of  these  facts  may  be  by  circumstantial  as  well  as  by  direct  evidence 
When  it  is  said  that  the  claimant  must  prove  her  case,  it  is  meant  that 
she  must  necessarily  prove  it  by  direct  evidence,  and  that  somebody 
actually  saw  what  took  place,  because  in  many  cases  that  is  impossible. 
While  the  commission  cannot  surmise,  conjecture,  or  guess  its  conclusion, 
yet  it  may  draw  an  inference  from  proven  facts,  so  long  as  it  is  a  legiti- 
mate inference.  Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  279 
111.  352,  116  N.  E.  651.  We  think  that  the  facts  proven  clearly  warranted 
the  commission  in  finding  that  the  windows  on  the  fourth  floor  of  the 
mill  were  open,  that  the  deceosed  was  employed  at  his  regular  duties  on 
this  floor,  and  that  he  was  either  knocked  from  the  middle  window  by 
one  of  the  sifters,  or  that  he  fell  from  tftie  fire  escape  whfle  there 
recovering  from  exhaustion  caused  by  the  heat  and  dust  inside  the  mill. 
Finding,  as  we  do,  that  there  was  evidence  in  the  record  justif)ring  these 
conclusions,  it  necessarily  follows  that  the  injuries  resulting  in  this  death 
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arose  out  of  the  employment  of  deceased.    Our  conclusion  in  this  regard 
find  support  in  the  following,  among  other  authorities: 

In  Ohio  Building  Vault  Co.  v.  Industrial  Board,  127  111.  95, 115  N.  K 149, 
a  night  watchman  was  found  seriously  injured.  The  evidence  strongly 
tended  to  show  that  his  injuries  were  the  result  of  a  felonious  assault. 
There  were  no  eyewitnesses,  and  no  direct  proof  as  to  why  the  assault 
was  made.  We  held  that  the  facts  justified  the  conclusion  that  the  assault 
was  made  for  the  purpose  of  burglarizing  the  building,  and  that  therefore 
the  injury  arose  out  of  employment. 

In  Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  supra,  a  fireman 
suffering  from  a  pre-existing  disease  fell  from  his  engine  cab  and  sus- 
tained injuries  resrulting  in  his  death.  We  held  that  the  facts  justified 
the  inference  that  the  fall,  and  not  the  disease,  was  the  proximate  cause 
of  the  fireman's  death. 

In  Mechanics'  Furniture  Co.  v.  Industrial  Board,  281  111.  530,  117 
N.  K  966,  a  night  watchman  was  fotmd  dead  upon  the  premises  with 
a  bullet  in  his  body.  There  were  no  eyewitnesses  to  the  killing,  and 
there  was  no  direct  evidence  showing  who  shot  the  watchman  or  tfie 
reason  for  shooting  him.  We  held  that  the  facts  and  circumstances  justi- 
fied the  commission  in  holding  that  the  shooting  was  done  by  a  marauder 
who  intended  to  burglarize  &e  building,  and  that  therefore  the  injury 
arose  out  of  the  employment. 

In  Smith-Lohr  Coal  Mining  Co.  v.  Industrial  Com.,  286  111.  34,  121  N. 
E.  231,  a  motorman  w§s  found  dead  on  his  motorcar,  and  the  car  was 
running  without  control.  On  investigation  it  was  fotmd  that  his  neck 
was  broken.  His  cap  was  found  about  a  mile  away,  where  the  ceiling  of 
passageway  was  low.  There  were  no  eyewitnesses  to  an  accident  in  that 
^se,  and  there  was  no  direct  proof  showing  how  or  where  the  neck  of 
the  deceased  was  broken.  We  held  that  the  evidence  justified  the  inference 
by  the  Industrial  Commission  that  the  head  of  the  deceased  had  come  in 
contact  with  the  ceiling  of  the  passageway  and  that  his  neck  was  broken 
by  the  force  of  the  contact  The  decision  of  the  Industrial  Commission 
that  his  death  arose  out  of  the  employment  was  sustained. 

In  Stephens  Engineering  Co.  v.  Industrial  Com.,  290  111.  88,  124  N. 
E.  869,  an  employee  was  fotmd  on  the  ground  below  the  door  leading 
from  the  bin  floor  of  an  elevator.  There  was  a  pulley  fastened  near  the 
top  of  this  door  for  the  purpose  of  hauling  up  heavy  articles.  On  the 
outer  wall  of  the  building,  near  the  door  was  a  fire  escape.  There  were 
no  eyewitnesses  to  the  accident,  but  we  held  it  fair  to  presume  from  the 
evidence  that  the  deceased  attempted  to  swing  by  the  rope  carried  by  the 
pulley  onto  the  fire  escape,  and  that  for  some  reason  he  lost  his  balance 
and  fell  to  the  ground. 

In  Walsh  Teaming  Co.  v.  Industrial  Com.,  290  111.  536,  125  N.  E.  331, 
a  truck  driver  was  found  pinched  beneath  the  loading  platform  and  the 
freight  elevator.  There  were  no  eyewitnesses  as  to  what  the  deceased 
was  doing  at  the  time  of  or  immediately  prior  to  the  accident,  but  we 
held  that  the  evidence  justfied  the  holding  of  the  commission  that  the 
injury  arose  out  of  the  employment. 

[7]  In  re  Von  Ette,  supra,  a  compositor  of  a  newspaper  was  last  seen 
alive  about  11  p.  m.  At  3:45  o'clock  the  next  morning  his  dead  body  was 
found  upon  the  ground,  six  stories  below  the  floor  where  he  worked. 
The  evidence  showed  it  to  be  custom  of  the  employees  to  go  upon 
the  roof  of  an  adjoining  building  for  the  purpose  of  getting  fresh  air. 
In  deciding  whether  or  not  the  injury  causing  Von  Ette's  death  arose 
out  of  his  employment,  the  Supreme  Judicial  Court  of  Massachusetts 
said,  among  other  things: 

'If  this  claimant  were  required  to  prove  affirmatively  all  the  facts 
and  circumstances  attending  her  husband's  death  by  direct  evidence,  it  is 
plain  that  her  claim  would  fail;  but  she  is  not  limited  to  such  proof.    ♦ 
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*  ♦  The  accident  happened  upon  the  premises  of  the  employer,  and 
wc  think,  in  view  of  the  practice  which  might  have  been  found  to  exist 
under  which  the  men  went  upon  the  roof  for  fresh  air,  that  the  act  of 
the  deceased  in  going  there  on  a  warm  night  was  not  necessarily  outside 
of  his  employment,  but  could  have  been  found  to  be  incidental  thereto." 

And  so  in  the  instant  case  it  was  proven  to  be  the  established  cus- 
tom of  the  men  to  go  to  the  windows  for  fresh  air  when  the  heated 
atmosphere  became  heavily  saturated  with  dust.  This  case  is  clearly 
distinguishable  from  those  cases  where  the  employee  was  disobeying  or- 
ders or  otherwise  misconducting  himself. 

There  is  nothing  in  this  record  that  justifies  any  other  conclusion 
than  the  one  reached  by  the  Industrial  Commission.  The  judgment  of 
the  circuit  court  is  affirmed. 

Judgment  affirmed. 

•  •# 


STEEL  SALES  CORPORATION   v.   INDUSTRIAL  COMMISSION 
BT  AL.     (No.  13251.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  698. 

1.  MASTER  AND  SERVANT  —  APPLICANT  FOR  COMPENSA- 

TION   MAY    PROVE   ACCIDENTAL    INJURY    BY    CIRCUM- 
STANTIAL EVIDENCK 

An  applicant  for  compensation  has  the  burden  of  proof  that  the  in- 
jury was  accidental,  but  such  proof  may  be  made  by  direct  or  circum- 
stantial evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

2.  MASTER  AND  SERVANT— INJURIES  IN  WASHROOM  INCI- 

DENTAL   TO    EMPLOYMENT    WITHIN     COMPENSATION 

ACT. 

An  employee  while  at  work  for  his  employer  may  go  to  the  wash- 
room for  a  purpose  personal  and  necessary  to  himself,  and  such  acts 
will  be  considered  incidental  to  his  employment,  so  that  compensation 
may  be  awarded  for  accidental  injuries  received  while  there. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  '§  375 [1].) 

3.  MASTER  AND  SERVANT— PARTY  TO  COMPENSATION  PRO- 

CEEDING CANNOT  OBJECT  TO  EVIDENCE  BROUGHT  OUT 

BY  OWN  CROSS-EXAMINATION. 

On  review  of  an  award  by  the  Industrial  Commission,  an  employer 
cannot  object  to  testimony  as  hearsay  which  he  brought  out  by  his  cross- 
examination  of  applicant,  where  he  made  no  objection  or  motion  to  strike 
it  from  the  record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[S].) 

4.  MASTER  AND   SERVANT— "ACCIDENT"   WITHIN   COMPEN- 

SATION  ACT  DEFINED. 

The  word  "accident,"  as  used  in  Workmen's  Compensation  Act, 
should  not  be  construed  technically,  but  includes  every  injury  suffered  in 
the  course  of  employment,  if  it  can  be  traced  to  a  definite  time,  place. 
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and  cause,  and  occurred  unexpectedly  without  affirmative  act  or  design 
of  the  employee. 

(For  other  cases,  see  Master  and   Servant,  Dec.   Dig.   §  371.) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 
Series,  Accident.) 

5.  MASTER  AND  SERVANT  —  INJURIES  BY  BURNING  FROM 
MATCHES   CARRIED    HELD   TO   ARISE   OUT   OF  EMPLOY- 
MENT WITHIN  COMPENSATION  ACT. 

Where  there  was  no  rule  forbidding  the  carrying  of  matches,  though 
smoking  was  forbidden,  the  commission  could  And  that  injuries  to  an 
employee  caused  by  the  burning  of  his  oilsoaked  clothing,  ignited  acci- 
dentally from  matches  which  he  carried  while  he  was  in  Uie  washroom, 
arose  out  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

6.  MASTER  AND  SERVANT— FINDING  WARRANTED  BY  EVI- 

DENCE CONCLUSIVE. 

Where  there  is  evidence  which  warrants  an  inference  that  the  injury 
arose  in  the  course  of  the  employment,  the  court,  on  writ  of  error  to 
review  an  award  of  compensation  by  the  commission,  cannot  hold  as 
a  matter  of  law  that  the  accident  did  not  arise  out  of  or  in  the  course 
of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  John 
Schwinn,  administrator,  for  compensation  for  the  death  of  Frederick 
Schwinn,  employee,  opposed  by  the  Steel  Sales  Corporation,  employer. 
An  award'  of  compensation  by  the  Industrial  Commission  was  affirmed 
by  the  circuit  court,  and  the  employer  brings  error.    Affirmed. 

Frank  M.  Cox  and  Albert  N.  Powell,  both  of  Chicago,  for  plaintiff 
in  error. 

Harry  A.  Fleck,  of  Chicago,  for  defendant  in  error. 

Carter,  J.  Frederick  Schwinn,  an  employee  of  the  plaintiff  in  error 
corporation  working  as  a  machine  hand,  went  into  the  toilet  room  of  the 
building  of  said  company  on  November  9,  1916,  and  while  there  his  doth- 
ing  caught  fire,  and  before  it  was  extinguished  he  was  so  badly  burned 
that  he  died.  The  arbitrator  found  the  injury  did  not  arise  out  of  the 
employment.  The  Industrial  Commission  found  to  the  contrary  and 
made  an  award,  which  was  affirmed  by  the  circuit  court.  The  cause  is 
now  here  on  writ  of  error. 

The  duties  of  the  deceased  were  to  cut  cold  steel  plates  on  a  catting 
machine  in  the  basement  of  plaintiff  in  error's  plant,  his  working  hours 
being  from  7:30  to  5:30  each  day,  with  half  an  hour  for  lunch.  He 
worked  on  a  machine  with  a  fellow  employee  about  80  or  100  feet  from 
the  washroom,  which  latter  room  contained  lockers  for  the  employees* 
street  clothes  and  a  drinking  faucet.  A  toilet  was  located  in  one  comer 
of  the  washroom,  being  divided  from  the  rest  of  the  room  by  a  partition 
extending  part  way  to  the  ceiling.  There  was  only  one  window  in  the 
room,  admitting  but  little  light,  and  an  electric  light  was  suspended  from 
the  ceiling  just  outside  the  toilet  room,  but  not  in  such  a  position  as  to 
thoroughly  light  the  same.  At  the  time  of  the  accident  deceased  had  his 
working  clothes  on — overalls  and  an  apron  but  no  coat — and  the  evi- 
dence tends  to  show  that  his  working  clothes  had  become  oily  from  his 
work.     Immediately  prior   to  the  accident   deceased's  brother  and    two 


Digitized  by 


Google 


1930.]  STEEL  SALES  CORP.  v.  INDUS.  COMM.    (III.)  305 

other  employees  were  in  the  washroom.  One  of  them  still  remained 
in  the  washroom  when  deceased  went  into  the  toilet,  but  at  the  exact 
time  deceased's  clothing  was  ignited  none  were  near  him  or  where  they 
could  see  him.  He  had  been  in  the  toilet  only  a  moment  when  he  ran 
out  with  his  clothing  on  fire,  passing  the  man  in  the  washroom,  4lien  to 
the  basement  workroom  and  on  upstairs  past  his  brother,  who  tried  to 
hold  him  and  throw  water  on  him,  and  then  out  into  an  alley,  where 
finally,  after  most  of  his  clothing  had  been  burned  away,  a  blanket  was 
thrown  around  him  and  the  fire  put  out.  The  brother  of  the  deceased, 
on  cross-examination  by  counsel  for  plaintiff  in  error  here,  stated  the 
deceased  had  said  to  him  shortly  after  the  accident  as  to  the  cause  of  the 
fire,  "I  went  into  the  washroom  and  bumped  into  the  locker  and  had 
matches  in  my  pocket."  A  rule  was  in  force  in  plaintiff  in  error's  plant 
prohibiting  smoking.  There  is  no  testimony  that  deceased  was  smoking 
or  had  been  smoking  immediately  before  the  accident.  The  proof  shows 
that  he  did  carr^  matches  in  his  pocket,  but  there  appears  to  have  been 
no  rule  as  to  this  last  point. 

[1,  2]  The  principal  question  raised  here  is  whether  the  injury  arose 
out  of  and  in  the  course  of  the  employment.  The  applicant  has  the  tmr- 
den  of  proof  as  to  whether  the  injury  was  accidental  and  as  to  its  cause, 
but  it  is  not  necessary,  in  order  to  make  this  proof,  that  such  testimony 
be  given  by  an  eyewitness.  The  proof  may  be  made  by  direct  or  cir- 
cumstantial evidence.  Ohio  Building  Vault  Co.  v.  Industrial  Board,  277 
III.  96,  115  N.  E.  149;  Mechanics'  Furniture  Co.  v.  Industrial  Board,  281 
111.  530,  117  N.  E.  986;  Northern  Illinois  Traction  Co.  v.  Industrial 
Board,  279  111.  565,  117  N.  E.  95.  An  employee  while  at  work  for  his 
employer  may  do  those  things  which  are  necessary  to  his  own  health  and 
comfort,  even  though  they  are  personal  to  himself,  and  such  acts  will  be 
considered  incidental  to  his  employment.  Rain  ford  v..  Chicago  City  Rail- 
way Co.,  289  111.  427,  124  N.  E.  643;  Nelson  Construction  Co.  v.  In- 
dustrial Com.,  286  111.  632,  122  N.  K  113;  1  Honnold  on  Workmen's 
Comp.  §  111;  Papinaw  v.  Grand  Trunk  Railway  Co.,  189  Mich.  441,  155 
N.  W.  545,  12  Neg.  &  Comp.  Cas.  Ann.  (III.  Ed.)  243,  and  cases  cited  in 
note.  Harper  on  Workmen's  Comp.  §  39;  Corpus  Juris,  treatise  on  Work- 
men's Comp.  Acts,  §  69.  There  can  be  no  question,  tmder  the  authorities, 
that  the  deceased  had  a  right  to  be  where  he  was  at  the  time  of  the  acci- 
dent. Somewhat  analogous  as  to  facts,  though  with  perhaps  not  die  same 
reason  for  the  application  of  compensation  acts,  are  those  cases  where  an 
accident  arises  from  something  incidental  to  smoking,  where  smoking 
has  not  been  prohibited  by  the  employer.  Such  accidents  have  frequently 
been  held  to  be  covered  by  compensation  acts  as  arising  out  of  the  em- 
ployment Bradbury  on  Workmen's  Comp.  (3d  Ed.)  §  88,  p.  660;  Boyd 
on  Workmen's  Comp.  Act  (1913)   §  482. 

In  McLaughlan  v.  Anderson,  4  B.  W.  C.  C.  276,  a  workman  was  in- 
jured in  attempting  to  regain  his  pipe  which  he  had  dropped.  In  that 
case  the  opinion  states  (p.  378) : 

"I  think  an  accident  befalls  a  man  *xn  the  course  of  his  employment 
if  it  occurs  while  he  is  doing  what  a  man  so  employed  may  reasonably 
do  within  a  time  during  which  he  is  employed  and  at  a  place  where  he 
may  reasonably  be  during  that  time  to  do  that  thing.  Now,  this  man's 
operation  in  getting  down  from  the  wagon  to  recover  his  pipe  seems  to 
me  to  satisfy  all  these  conditions.  Taking  them  in  their  inverse  order, 
he  had  a  right  to  be  at  the  place,  riding  or  walking  beside  the  wagons;  he 
was  within  the  time  during  which  he  was  employed,  because  the  acd- 
doit  happened  during  the  actual  period  of  transit;  and  he  was  doing  a 
thing  which  a  man,  while  working,  may  reasonably  do.  A  workman  of 
his  sort  may  reasonably  smoke,  and  he  may  reasonably  drop  his  pipe,  and 
he  may  reasonably  pick  it  up  again." 

A  workman  during  a  lull  in  his  work  struck  a  match  to  light   a 
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cigarette,  which  ignited  an  apron  which  he  had  on  and  which  his  work 
required  him  to  wear  and  which  had  naturally  become  oil-soaked.  The 
employer  was  held  to  be  liable  under  the  Workmen's  Compensation  Act 
(Kurd's  Rev.  St.  1917,  c  48,  §§  126-152i).  Dzikowska  v.  Superior  Steel 
Co.,  259  Pa.  578^  103  Atl.  351,  L.  R.  A.  1918F,  888. 

In  another  case,  where  iht  accident  was  somewhat  similar  to  the 
one  here  under  consideration,  the  cause  of  the  fire  was  not  directly  shown. 
The  employee  had  on  his  working  clothes  and  the  flannel  shirt  he  wore 
had  become  somewhat  saturated  with  oil  from  his  work.  There  was  no 
rule  against  smoking  in  the  factory.  His  shirt  became  ignited  and  he 
was  injured  and  was  permitted  to  recover.  Chuldzinski  v.  Standard  Oil 
Co.,  176  App.  Div.  87,  162  N.  Y.  Supp.  225. 

In  a  number  of  cases  shown  in  a  note  to  Standard  Oil  Co.  v.  Reagan, 
8  Neg.  &  Comp.  Cas.  209,  employers  have  been  held  liable  for  injuries 
arising  from  employees  or  others  causing  explosions,  striking  matches, 
and  the  like.  In  the  Chludzinski  Case,  supra,  although  smoking  was  pro- 
hibited and  matches  were  not  required  in  the  performance  of  the  duties 
of  the  deceased,  yet  so  far  as  shown  there  was  no  rule  against  carrying 
matches  or  any  further  prohibition  against  the  risk  of  igniting  materials. 

[3,  4]  Cotmsel  for  plaintiff  in  error  argue  that  the  brother's  testi- 
mony that  deceased  told  him  the  matches  were  ignited  by  striking  against 
the  locker  was  hearsay  testimony  and  therefore  improperly  admitted. 
We  do  not  see  how  counsel  for  plaintiff  in  error  are  entitled  to  raise 
this  question.  That  evidence  was  brought  out  on  cross-examination  by 
counsel  for  plaintiff  in  error,  and  we  can  find  no  objection  made  to  it  or 
motion  to  strike  it  from  the  record.  The  word  "accident,"  as  used  in 
the  Workmen's  Compensation  act,  should  not  be  construed  technically. 
It  was  meant  to  include: 

Every  injury  suffered  in  the  course  of  employment  "for  which  there 
was  an  existing  right  of  action  at  the  time  the  act  was  passed;  also  to 
extend  the  liability  of  the  employer  to  make  compensation  for  injuries 
for  which  he  was  not  previously  liable  and  to  limit  such  compensation. 
If  an  injury  can  be  traceable  to  a  definite  time,  place  and  cause  and  the 
injury  occurs  in  the  course  of  the  employment,  the  injury  is  accidenjtal 
within  the  meaning  of  the  act."  Baggot  Co.  v.  Industrial  Com.,  290  111. 
530.  125  N.  E.  254. 

The  injury,  to  be  accidental,  "must  be  traceable  to  a  definite  time, 
place  and  cause,  but  if  there  is  such  a  definite  time,  place  and  cause  and 
the  injury  occurs  in  the  course  of  the  employment  the  injury  is  accidental 
within  the  meaning  of  the  act.  ♦  ♦  ♦  While  it  is  not  intended,  and 
perhaps  not  possible,  to  give  a  definition  of  the  words  used  in  the  act 
s^s  applied  to  all  possible  circumstances,  it  may  safely  be  said  that  an  in- 
jury is  accidental,  within  the  meaning  of  the  act,  which  occurs  in  the 
course  of  the  employment  unexpectedly  and  without  the  affirmative  act 
or  design  of  the  employee."  City  of  Joliet  v.  Industrial  Com.,  291  111. 
555,  126  N.  E.  618. 

[5,  6]  Carrying  matches  is  a  very  common  practice  among  men,  es- 
pecially those  who  smoke,  in  all  employments,  and  unless  expressly  pro- 
hibited, where  the  surroundings  are  not  apparently  dangerous  for  em- 
ployees to  carry  matches,  it  could  hardly  be  held  unreasonable,  as  a 
matter  of  law,  for  an  employee,  under  the  circumstances  here  shown, 
to  have  matches  in  his  possession.  Under  the  evidence  in  this  record 
we  think  the  Industrial  Commission  was  justified  in  finding  that  it  was 
a  reasonable  inference  that  the  accident  arose  out  of  and  in  the  course 
of  the  employment,  and,  there  being  such  evidence  in  the  record,  it  can- 
not be  held  as  a  matter  of  law  by  the  court  that  such  accident  did  not 
arise  out  of  or  in  the  course  of  the  employment. 

The  Judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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WEIS  PAPER  MILL  CO.  v.  INDUSTRIAL  COMMISSION   et  al. 

(No.  13263.) 

(Supreme  Court  of  Illinois.    June  16,  1920.) 

127  Northeastern  Reporter,  732. 

/.  MASTER  AND  SERVANT— INJURY  "ARISING  OUT  OF  AND 

IN  COURSE  OF  EMPLOYMENT"  WITHIN  COMPENSATION 

ACT  DEFINED;  "RISK  INCIDENTAL  TO  EMPLOYMENT." 

To   recover    for   an   accident   under    the    Workmen's    Compensation 

"Jet,     it  must  have  arisen  out  of  and  in  the  course  of  the  employment, 

wiat     is,  have  resulted  from  a  risk  reasonably  incidental  to  the  employ- 

P^cnt  ;    and  a  risk  is  incidental  to  the  employment  when  it  belongs  to  or 

's  ooiMiected  with  what  the  employee  has  to  do  in  fulfilling  his  contract 

of   service. 

C  For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 
.  C  For  other  definitions,  see   Words  and   Phrases,   First  and   Second 
Series,   Course  of  Employment;  Risk.) 

2.»«>VSTER  AND  SERVANT— COMPENSATION  ACT  DOES  NOT 
I^-AKE  EMPLOYER  INSURER. 


employer  within  the  Workmen's  Compensation  Act  is  not  an  in- 
surer of  the  safety  of  his  employees,  and  is  liable  for  compensation  only 
tor  ax^  injury  which  occurs  to  the  employee  while  performing  some  act  in 
"^  coiarse  of  his  employment. 

C  I^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

•^  Master  and  servant— injuries  to  employee  sleep- 

IN-G  on  switch  track  DURING  LEISURE  PERIOD  HELD 
^J^OT  WITHIN  COMPENSATION  ACT;  "ARISING  OUT  OF 
AlSTD  IN  COURSE  OF  EMPLOYMENT." 

in  ti!^^^^^  *"  employee  loading  wagons  of  straw  at  a  stack  sought  rest 
^^■^^  shade  of  a  box  car  during  his  leisure  period  and  fell  asleep  and 
^^  fatally  injured  by  the  moving  of  the  car,  the  injury  did  not  arise  out 
^^^^  in  the  course  of  the  employment  within  the  Workmen's  Compcn- 
^^^>n    Act 

(I^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

^'•ror  to  Circuit  Court,  Adams  County.  Albert  Akers,  Judge. 
{^^  '^a.ira  by  Pearl  Klosing,  under  the  Workmen's  Compensation  Act, 
p^^^^nnpcnsation  for  the  death  of  Charles  P.  Klosing,  against  the  Weis 
jQ^^*"  Mill  Company.  Compensation  was  awarded  by  the  arbitrator 
cisicJ?*^  Industrial  Commission,  and  the  circuit  court  confirmed  the  dc- 
dti^T*\  of  the  Commission  in  proceedings  by  the  employer  against  the  In- 
v^^^^^l    Commission  and  others,  and  the  employer  brings   error.     Re- 

^y^e,  Ryncr  &  Dale,  of  Chicago,  for  plaintiff  in  error. 
J<>lin  E.  Wall,  of  Quincy,  for  defendant  in  error. 

'^^**5-'^»rER,  J.  Charles  P.^  Klosing  at  the  time  of  his  injury,  in  June, 
u     '  ^as  employed  by  plaintiff  in  error  in  loading  wagons  of  straw  near 

^  ^^W,  During  a  rest  period,  while  lying  in  the  shade  of  a  box  car 
A  *^*^  track  on  plaintiff  in  error's  premises,  the  car  was  backed  up 

^^^  Tan  over  his  legs,  crushing  them,  and  he  died  the  next  day  in  the 
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hosiMtal.  Compensation  was  awarded  by  the  arbitratop  and  the  Indus- 
commission.    The  cause  has  been  brought  to  this  court  on  writ  of  error. 

The  record  shows  no  controversy  as  to  the  facts.  The  plaintiff  in 
error  operated  a  paper  mill  in  Quincy,  Adams  county.  A  large  straw- 
stack  was  situated  about  half  a  block  south  of  the  mill.  There  was  also 
a  shed  300  or  400  feet  from  the  stack,  and  there  were  switch  tracks  on 
the  mill  premises  between  the  shed  and  the  stack.  The  employees  were 
accustomed  to  go  to  the  shed  for  drinking  water  and  kept  some  of  their 
clothes  there.  Two  wagons  were  employed  in  taking  the  straw  to  the 
mill  from  the  stack.  While  one  was  going  to  the  mill  and  being  un- 
loaded the  other  would  be  in  process  of  loading  at  the  stack.  Klosing's 
work  was  to  assist  in  loading  wagons  at  the  stack  and  other  employees 
had  charge  of  taking  the  wagons  to  the  mill  and  unloading  them.  Tlie 
evidence  shows  that  the  men  loading  at  the  stack,  would  frequently  have 
to  wait  until  a  space  was  cleared  upstairs  in  the  mill  for  the  unloading 
of  the  straw  hauled  there.  The  deceased  and  two  other  persons  who 
were  engaged  in  loading  the  wagon  at  the  strawstack  were  resting  dur- 
ing such  an  interval  while  a  wagon  was  being  tmloaded  at  the  mill  at 
the  time  this  accident  occurred.  It  seems  to  have  been  a  very  warm 
day,  and  no  point  is  made  that  it  was  the  duty  of  the  deceased  to  be  work- 
ing at  the  time  of  his  injury,  but  it  is  argued,  rather,  that  the  spot  he 
chose  for  his  rest  was  improper  and  dangerous;  that  it  could  not  reason- 
ably have  been  contemplated  in  the  contract  of  employment  that  the  de- 
ceased, while  he  had  no  duties  to  perform  at  the  strawstack,  would  lie 
down  on  the  switch  track  in  the  shade  of  a  freight  car,  which  might  be 
moved  at  any  time.  It  appears  from  the  record  that  a  switch  engine 
came  upon  that  track  twice  a  day.  It  is  also  shown  that  there  was  shade 
at  the  stack  where  the  deceased  had  been  working,  and  he  could  have 
gone  to  the  shed  to  rest  if  he  had  desired. 

[1-3]  In  order  for  an  employee  to  recover  for  an  injury,  such  in- 
jury must  have  arisen  out  of  and  in  the  course  of  the  employment.  This 
court  has  said  that  to  recover  for  an  accident  under  the  Workmen's 
Compensation  Act  (Laws  1913,  p.  335  it  must  result  from  a  risk  rea- 
sonably incidental  to  the  employment;  that  an  accident  arises  in  the 
course  of  the  employment  if  it  occurs  while  the  employee  is  doing  what 
a  man  so  employed  may  reasonably  do  within  a  time  during  which  he  is 
employed  and  at  a  place  where  he  may  reasonably  be  during  that  time 
to  do  that  thing;  that  an  accident  arises  out  of  the  employment  when  it 
is  something  the  risk  of  which  might  have  been  contemplated  by  a  rea- 
sonable person  when  entering  the  employment,  as  incidental  to  it.  A 
risk  is  incidental  to  the  employmient  when  it  belongs  to  or  is  connected 
with  what  a  workman  has  to  do  in  fulfilling  his  contract  of  service.  It 
may  be  incidental  to  the  employment  when  it  is  either  an  ordinary  risk 
directly  connected  with  the  employment  or  an  extraordinary  risk  which  is 
only  indirectly  connected  therewith.  Dietzen  Co.  v.  Industrial  Board, 
279  111.  11.  116  N.  E.  684,  Ann.  Cas.  1918B,  764.  This  court  has  said 
that  it  was  not  intended  by  this  act  that  the  'employer  who  comes  within 
its  provisions  shall  be  the  insurer  of  the  safety  of  the  employee. 

**The  employer  is  liable  for  compensation  only  for  an  injury  which 
occurs  to  the  employee  while  performing  some  act  for  the  employer  in 
the  course  of  his  employment  or  incidental  to  it."  Fairbank  v.  Indus- 
trial Com..  285  111.  11,  120  N.  E.  457. 

"An  accident,  to  be  within  the  Workmen's  Compensation  Act,  must 
have  had  its  origin  in  some  risk  of  the  employment."  Edelweiss  Gar- 
dens V.  Industrial  Com.,  290  111.  459,  125  N.  E.  260. 

Conceding  that  it  may  be  fairly  inferred  from  the  facts  in  this  re- 
cord that  this  accident  arose  in  the  c6urse  of  the  employment,  it  may 
well  be  questioned  whether  it  arose  out  of  the  employment.  It  is  not 
the  rule  that  all  accidents  which  happen  during  the  leisure  periods  of  the 
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employee  in  attendance  on  personal  comforts  or  necessities  are  held  not 
to  arise  out  of  the  employment;  for,  if  an  accident  happens  at  such  a 
time,  ther^  would  be  no  break  in  the  employment,  even  though  the  em- 
ployee is  paid  for  the  time  he  is  actually  at  work,  especially  when  the  ac- 
cident occurs  on  the  employer's  premises  or  about  his  property,  unless 
the  workman  is  doing  something  wholly  foreign  to  his  employment. 
Acts  of  ministration  to  himself,  such  as  quenching  his  thirst,  relieving 
his  hunger,  protecting  himself  from  excessive  cold,  the  performance  of 
which  while  at  work  are  reasonably  necessary  to  his  health  and  comfort, 
are  incidental  to  the  employment.  1  Honnold  on  Workmen's  Comp.  § 
111,  and  cases  cited;  Whiting-Mead  Commercial  Co.  v.  Industrial  Acci- 
dent Com..  178  Cal.  505.  173  Pac.  1105.  See,  also,  Papinaw  v.  Grand 
Trunk  Railway  Ca,  12  Neg.  &  Comp.  Cas.  Ann.  (111.  Ed.)  243,  and  cases 
dted  in  note. 

Where  a  ship's  engineer  in  an  intensely  cold  place  rigged  up  a  tem- 
porary stove  to  warm  his  cabin,  though  he  was  told  during  the  daytime 
by  his  superior  officer  that  it  was  dangerous  and  warned  not  to  use  it  at 
night,  it  was  held  that  it  was  reasonably  necessary  to  have  his  cabin 
heated  at  night,  and,  the  engineer  having  been  asphyxiated  at  night,  it 
was  held  the  accident  arose  out  of  the  employment.  Edmunds  v.  Owners 
Steamship  Peterson,  5  B.  W.  C.  C.  157. 

Where  an  employee,  after  having  worked  outside  in  wintry  weather 
for  several  hours,  came  into  a  building,  and  while  awaiting  an  opportunity 
to  use  a  freight  elevator  to  carry  up  beef  for  his  employer  sat  down  in 
front  of  the  fire  box  of  the  boiler  and  fell  asleep,  and  a  few  minutes  after 
was  awakened  by  finding  his  greasy  clothing  on  fire,  it  was  held  that  upon 
these  facts  the  arbitrator  or  commissioner  properly  found  that  the  in- 
jury arose  out  of  the  employment.  Richards  v.  Indianapolis  Abattoir 
Co.,  92  Conn.  274.  102  Atl.  604. 

In  a  plant  manufacturing  iron  briquettes  the  injured  employee  was 
engaged  in  dumping  cars  loaded  with  briquettes  as  they  came  out  of  the 
plant — one  car  about  every  15  minutes — and  had  intervals  of  rest  between 
unloading  them.  A  car  loaded  with  warm  briquettes  came  out  of  the 
I^ant,  and  he  blocked  it  and  sat  or  lay  down  on  the  track  to  get  wai^ 
from  the  heat  of  the  briquettes,  the  night  being  very  cold  and  while  ly- 
ing there  or  while  picking  up  the  briquettes  in  a  recumbent  position  after 
getting  warm  he  was  caught  and  injured  by  the  next  loaded  car.  It  was 
held  that  he  was  entitled  to  recover.  Northwestern  Iron  Co.  v.  Indus- 
trial Com..  160  Wis.  633.  152  N.  W.  416. 

An  eniployee  working  during  the  night  shift  ate  his  supper,  for  the 
sake  of  warmth,  while  seated  on  a  tank  in  the  pump  room.  His  em- 
ployers had  provided  a  dining  room  for  the  workmen,  but  they  were  not 
bound  to  take  their  meals  there.  In  getting  off  the  tank  this  employee 
fell  through  an  aperture  in  the  tank  and  was  scalded,  receiving  inju- 
ries from  which  he  died.  It  was  held  that  the  accident  did  not  arise 
out  of  the  employment.    Brice  v.  Lloyd,  2  B.  W.  C.  C.  26. 

Where  a  sailor  went  on  deck  from  his  cabin  in  the  course  of  his 
emplo3mient  on  a  hot  night  for  the  purpose  of  getting  fresh  air  and  dis- 
appeared, his  body  being  found  the  next  day  in  the  water  close  to  the 
ship,  it  was  held  the  accident  was  not  shown  to  have  arisen  out  of  the 
employment.    Marshall  v.  Owners  of  Ship  Wild  Rose,  2  B.  W.  C.  C.  76. 

A  workman  ordered  by  his  foreipan  to  proceed  from  one  part  of  the 
work  to  another  stopped,  saying  that  he  was  going  to  ease  himself.  He 
was  later  found  dead  in  a  hoist  where  it  was  held  it  was  tmreasonable 
for  him  to  ^o  and  where  he  could  not  have  gone  by  mistake.  It  was  held 
that  the  accident  did  not  arise  out  of  the  employment.  Rose  v.  Morrison 
&  Mason.  4  B.  W.  C.  C.  277. 

A  city  employee  doing  teaming  for  the  city  with  his  own  horsei  and 
cart,  during  the  noon  hour  of  the  day  on  which  he  had  been  hauling  coal 


Digitized  by 


Google 


310  6  WORKMEN'S  COMPENSATION  L.  J.     (Ind.)         [Sept., 

from  a  pile  near  a  railroad,  sat  down  to  eat  his  lunch  on  the  railroad 
track,  when  another  car  struck  the  car  against  which  he  was  leaning, 
causing  it  to  "kick."  It  was  held  he  was  not  injured  in  the  course  of  his 
employment  and  could  not  recover  from  the  city  under  the  Compensa- 
tion Act;  that  he  incurred  "a  danger  of  his  own  choosing  and  one  al- 
together outside  of  any  reasonable  exercise  of  his  employment."  Hag- 
gard's Case  (Mass.)  125  N.  E.  565. 

To  recover  on  the  ground  that  an  accident  arose  out  of  the  employ- 
ment, under  the  authorities  it  must  be  held  that  what  the  employee  was 
doing  was  reasonably  incident  to  the  employment  He  must  not  unnec- 
essarily increase  the  risk  of  injury  to  himself,  and  so  the  risk  of  liability 
of  his  master,  beyond  that  contemplated  in  his  contract  of  emplo^ent 
He  may  not  choose  an  unnecessarily  dangerous  place  for  the  doing  of 
such  things,  nor  may  he  do  them  in  an  tmnecessarily  dangerous  way.  25 
Harvard  Law  Review,  411,  and  cases  cited.  It  would  hardly  be  con- 
sidered as  a  reasonable  incident  of  the  employment  that  an  employee, 
in  the  interval  of  rest  between  the  loading  of  two  wagons,  would  lie 
down  on  the  switch  track,  in  the  shade  of  a  box  car,  and  run  the  risk 
of  going  to  sleep,  when  the  track  was  known  to  be  used  by  switch  en- 
gines during  the  day;  and  it  does  not  materially  affect  this  conclusion 
that  at  the  time  Klosing  lay  down  on  the  tracks,  and  before  he  went  to 
sleep,  two  of  his  fellow  employees  were  near  him,  though  we  conclude 
from  the  record  that  they  had  left  before  the  car  was  badced.  This  case 
differs  in  its  facts  materially  from  that  of  Northwestern  Iron  Co,  v. 
Industrial  Com.,  supra,  where  the  duties  of  the  injured  employee  re- 
quired him  to  be  working  continuously  in  and  around  the  tracks  and  the 
cars  by  which  he  was  injured.  Here  the  employee's  duties  did  not  so 
require.  He  could  have  rested,  if  he  desired,  during  the  interval  between 
the  loading  of  the  wagons,  in  the  shade  of  the  strawstack  or  in  the  shed 
where  some  of  his  clothes  were,  but  he  chose,  for  his  own  convenience, 
an  unreasonably  dangerous  place,  thus  exposing  himself  to  a  wholly  un- 
necessary risk.  We  cannot  hold  that  there  would  be  a  resonable  implica- 
tion in  the  contract  of  employment  that  this  employee  might  rest  in  such 
a  dangerous  place  during  the  interval  between  his  periods  of  actual  work 
in  loading  wagons. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed. 

Judgment  reversed. 


BOARD  OF  COM'RS  OF  GREENE  COUNTY  v.  SHERTZER  kt  al. 

(No.  10790.) 

(Appellate  Court  of  Indiana.     Division  No.  1.     June  25,   1920.) 

127  Northeastern  Reporter,  ^43. 

I.  MASTER  AND  SERVANT  —  PAINTER  HELD  A  "SERVANT" 
WITHIN  COMPENSATION  ACT,  AND  NOT  AN  INDEPEND- 
ENT CONTRACTOR. 

(Dne  hired  to  do  painting  and  paper  hanging,  at  50  cents  per  hour  for 
painting  and  30  cents  a  roll  for  paper  hanging,  who  was  his  own  boss  as 
to  how  the  paint  and  paper  was  to  be  put  on,  with  api^iances  and  ma- 
terials furnished  by  the  owner  of  the  building,  held  a  "servant,"  within 
the  Workmen's  Compensation  Act,  and  not  an  independent  contractor. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Servant) 
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2.  MASTER  AND  SERVANT  —  DEATH  BY  FALL  DURING  AT- 

TACK  OF  VERTIGO  HELD  ACCIDENT.  WITHIN  COMPEN- 
SATION ACT;  "ARISING*  OUT  OF  EMPLOYMENT." 
Where  a  painter  standing  on  a  ladder  by  reason  of  his  emplojnnent 
fell  as  the  result  of  sudden  attack  of  vertigo,  the  injuries  causing  his 
death  resulted  from  an  accident  "arising  out  of  his  employment"  and  not 
from  disease,  and  compensation  under  the  Workmen's  Compensation  Act 
was  allowable. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases.  First  and  Second 
Series,  Course  of  Employment.) 

3.  MASTER  AND  SERVANT— INDUSTRIAL  BOARD'S  FINDING 

ON  EVIDENCE  FINAL. 

A  finding  by  the  Industrial  Board  that  the  death  of  an  employee  was 
the  result  of  an  accident  arising  out  of  the  employment,  within  the  Work- 
men's Compensation  Act,  will  not  be  disturbed,  where  there  is  evidence 
to  support  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Qaim  under  the  Workmen's  Compensation  Act  (Laws  1915,  c  106) 
by  Jennie  M.  Shertzer  and  another  for  the^  death  of  John  H.  Shertzer,  an 
employee,  against  the  Board  of  Commissioners  of  (jreene  (bounty,  em- 
plojrer.  From  an  award  of  the  Industrial  Board  in  favor  of  claimants, 
the  employer  appeals.    Affirmed. 

William  L.  Cavins,  of  Bloomfield,  D.  W.  Mcintosh,  of  Linton,  and 
Quy  H.  Humphreys,  of  Bloomfield,  for  appellant. 
William  L.  Stinkard,  of  Bloomfield,  for  appellees. 

Remy,  J.  The  superintendent  of  the  county  poor  asylum  of  Greene 
cotmty,  by  oral  direction  of  the  board  of  commissioners  of  said  county, 
the  appellant  herein,  'employed  one  John  H.  Shertzer,  a  painter  and  paper- 
hanger,  to  do  certain  painting  and  paper  hanging,  for  which  work  said 
Shertzer  was  to  receive  50  cents  an  hour  for  painting  and  30  cents  a  roll 
for  hanging  the  paper.  Appellant  was  to,  and  did,  furnish  the  necessary 
ladders  and  scaffolding,  and  was  also  to  select  and  furnish  the  paints, 
paper,  and  other  materials  to  be  used  in  the  work.  Shertzer  was  to  be 
"bis  own  boss"  as  to  how  the  paint  and  paper  was  to  be  put  on.  A  few 
minutes  after  he  had  eaten  a  heavy  dinner,  and  while  doing  the  work, 
Shertzer  fell  from  a  ladder  on  which  he  was  standing  and  upon  the  floor 
of  the  room  where  the  work  was  being  done.  When  asked  how  he  came 
to  fall,  he  replied  that  he  "became  dizzy,  and  seemed  to  be  going  round 
and  round."  As  a  result  of  the  injuries  thus  received,  Shertzer  died  ten 
days  later.  The  physician  who  attended  him  stated  that  dizziness  such 
as  was  complained  of  by  Shertzer  might  have  been  the  result  of  eating 
an  excessive  meal. 

Appellees,  who  were  the  dependents  of  Shertzer,  made  application 
to  the  Industrial  Board  for  compensation,  and,  upon  hearing  evidence 
showing  the  above  facts,  the  board  found  that  Shertzer  at  the  time  of 
his  injury  was  in  the  employment  of  appellant,  and  that  his  death  was  the 
result  of  an  accident  arising  out  of  and  in  the  course  of  such  employment, 
and  made  an  award  in  favor  of  appellee  Jennie  M.  Schertzer.  Appellant 
has  assigned  as  error  that  the  award  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

It  is  first  urged  by  appellant  that  Schertzer  at  the  time  of  the  accident 
which  resulted  in  his  death  was  an  independent  contractor,  and  that  there 
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is  no  evidence  to  sustain  the  finding  of  the  Industrial  Board  that  he  was 
at  that  time  in  the  employment  of  appellant. 

[1]  It  appears  from  the  evidence,  as  aboye  stated,  that  Shertzer  was 
hired  to  do  the  painting  and  paper  hanging,  the  materials  to  be  selected 
and  furnished  by  appellant;  that  appellant  was  to  supply  the  ladders  and 
scaffolding  required  in  the  conduct  of  the  work  and  that  his  comrpensation 
was  to  be  50  cents  an  hour  for  the  painting  and  30  cents  a  roll  for  the 
papering.  Under  such  contract  Shertzer  could  have  ceased  work  at  any 
time  he  chose,  and  appellant  could  have  discharged  him  at  any  time.  The 
evidence  that  in  the  work  of  putting  on  the  paint  and  paper  Shertzer 
"was  his  own  boss"  must  be  considered  in  conection  with  the  other  evi- 
dence as  to  the  relationship  of  the  parties  to  the  contract  and  when  so  con- 
sidered It  cannot  be  said  that  Shertzer  must  be  held  to  have  been  an  in- 
dependent contractor.  We  hold  that  there  is  evidence  to  support  the  find- 
ing of  the  Industrial  Board  that  Shertzer  was  at  the  time  in  the  employ- 
ment of  appellant  See  Muncie  Foundry,  etc.,  Co.  v.  Thompson,  123  N. 
E.  19d.  Caca  v.  Woodruff,  123  N.  E.  120;  Zeitlow  v.  Smock,  117  N.  E.  665. 

It  is  asserted  by  appellant  that  it  conclusively  appears  from  the 
evidence  that  Shertzer  fell  to  his  death  as  a  result  of  an  attack  of  vertigo, 
and  that  therefore  there  can  be  no  recovery  of  compensation,  even  though 
it  should  be  found  that  at  the  time  of  the  accident  he  was  in  the  employ 
of  appellant. 

[2]  If  it  be  conceded  that  Shertzer's  fall  was  the  result  of  vertigo, 
it  does  not  follow  that  the  cause  of  his  death  was  the  disease.  A  fall 
as  a  result  of  vertigo  would  not  in  all  probability,  have  caused  death  or 
serious  injury,  had  it  not  been  for  the  fact  that  Shertzer  was  at  the  time, 
and  by  reason  of  his  employment  standing  upon  the  ladder.  The  exact 
question  here  presented  was  recently  decided  by  this  court  adversely  to 
appellant's  contention.  M^iller  v.  Beil,  127  N.  E.  567.  See,  also,  Carroll 
V.  What  Cheer  Stables  Co.,  38  R.  I.  421,  96  Atl.  208,  L.  R.  A.  1916D,  154, 
Ann.  Cas.  1918B,  346;  Wicks  v.  Dowell  &  Co..  2  K.  B.  225,  2  Ann.  Cas.  732. 

[3]  The  question  as  to  whether  or  not  the  death  of  the  employee  was 
the  result  of  an  accident  arising  out  of  his  employment  was  a  question 
for  the  Industrial  Board.  American  Hominy  Co.  v.  Davis,  126  N.  E.  703. 
There  is  evidence  to  support  the  finding  and  award. 

The  award  is  affirmed,  aiid  by  virtue  of  the  statute  the  amount  is 
increased  5  per  cent. 


-♦♦♦- 


INDIAN  CREEK  COAL  &  MINING  CO.  v.  BEACH.    (No.  10734.) 

(Appellate  Court  of  Indiana,  Division  No.  1.    June  22,  1920.) 

127  Northeastern  Reporter  850. 

MASTER  AND  SERVANT— BOOKKEEPER'S  KNOWLEDGE  OF 
EMPLOYEE'S  INJURY  HELD  NOT  NOTICE  TO  EMPLOYER 
REQUIRED   BY  COMPENSATION   ACT. 

That  employer's  bookkeeper  had  actual  knowledge  of  employee's  in- 
jury did  not  dispetise  with  necessity  of  giving  employer,  a  corporation, 
the  written  notice  required  by  Workmen's  Compensation  Act  §  22,  which 
notice  required  to  be  served  on  employer  or  agent  on  whom  a  summons 
in  a  civil  action  could  be  served. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  398.) 
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Appeal  from  Industrial  Board. 

Proceeding  under  Workmen's  Compensatoin  Act  by  Cora  Beach  for 
compensation  for  death  of  her  husband,  Paris  H.  Beach,  opposed  by  the 
Indian  Creek  Coal  &  Mining  Company,  employer.  Award  for  claimant 
by  the  Industrial  Board,  and  the  employer  appeals.  Reversed  and  re- 
manded. 

Chas.  E.  Henderson  and  James  L.  Murray,  both  of  Indinapolis, 
for  appellant. 

John  A.  Riddle,  of  Vincennes,  for  appellee. 

Enlope,  p.  J.  One  Paris  H.  Beach  was,  on  the  29th  day  of  Novem- 
ber, 1917,  an  employee  of  the  appellant  company,  and  it  is  claimed  that 
on  said  date  he  received  an  injury  by  being  struck  in  the  pit  of  the 
stomach,  while  engaged  at  his  work,  by  a  "jack  pipe,"  which  then  and 
there  fell.  On  the  Sth  day  of  July,  1919,  the  said  Paris  H.  Beach  filed  an 
application  before  the  Industrial  Board,  for  the  adjustment  of  his  claim 
for  compensation  for  said  alleged  injury.  The  case  was  first  heard  by 
one  member  of  the  board,  but  before  an  award  was  made  the  said  Paris 
H.  Beach  died  of  cancer  of  the  stomach.  Thereafter  by  agreement  of 
the  parties,  his  widow,  Cora  Beach,  was  substituted  as  a  party  to  the 
action.  The  one  member  of  the  board  who  heard  said  cause  made  an 
award,  allowing  the  appellee  compensation  at  $13.20  per  week  for  300 
weeks  and  bunal  expenses  not  exceeding  $100.  Application  was  dulv 
made  for  the  review  of  such  award  by  the  full  Industrial  Board,  which 
.application  was  granted  and  such  review  had. 

Upon  review  by  the  full  board  said  board  by  a  majoifity  of  its 
members  made  the  following  finding: 

"*  *  *  And  the  full  board  having  heard  the  argument  of  counsel, 
having  reviewed  the  original  evidence,  and  being  fully  advised  in  the 
premises  finds  by  a  majority  of  its  members  that  on  the  29rii  day  of 
November,  1917,  one  Paris  H.  Beach  was  in  the  employment  of  the  de- 
fendant at  an  average  weekly  wage  in  excess  of  $24;  that  on  said  date 
he  received  a  persona]  injury  by  an  accident,  arising  out  an  in  the  course 
of  said  employment,  which  resulted  in  his  death  on  the  24th  day  of  Juljr, 
1919.  That  the  defendant  had  actual  knowledge  of  the  injury  to  the  said 
Paris  H.  Beach  on  the  first  or  second  day  after  it  occurred,  and  had 
actual  knowledge  of  his  death  immediately  after  it  occurred.  That  the 
said  Paris  H.  Beach  left  as  his  sole  and  only  dependent  the  plaintiff, 
Cora  Beach,  his  wife,  with  whom  he  was  living  at  the  time  of  his  injury 
and  death.'* 

Upon  which  finding  by  a  majority  of  its  members,  it,  by  a  majority 
of  its  members,  made  the  same  award  heretofore  stated.  From  this  award 
this  apeal  is  prosecuted,  and  the  appellant  alleges  that  "the  award  of  the 
full  Industrial  Board  of  Indiana  is  contrary  to  law." 

The  appellant  contends  that  the  said  award  is  contrary  to  law  for 
the  reason  **that  the  uncontradicted  evidence  shows  that  no  notice  of  any  ac- 
cident or.  injury  to  the  deceased  was  given  to  his  employer,  and  that  his 
employer  had  no  knowledge  of  the  same  within  the  time  required  by  the 
statute." 

Section  22  of  the  Compensation  Act  (Acts  of  1915,  p.  392)  prpvides: 
"Every  injured  employee  or  his  representative  shall  immediately  upon 
the  occurence  of  an  injury  or  as  soon  thereafter  as  practicable  give  or 
cause  to  be  given  to  the  employer  written  notice  of  the  injury  and  the 
employee  shall  not  be  entitled  to  pyhsician's  fees  nor  to  any  compensation 
which  may  have  accrued,  under  the  terms  of  this  act,  prior  to  the  giving 
of  such  Aotice;  unless  it  can  be  shown  that  the  employer,  his  agent  or 
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representative  had  knowledge  of  the  injury  or  death,  or  that  the  party 
required  to  give  such  notice  had  been  prevented  from  doing  so  by  reason 
of  physical  or  mental  incapacity  or  the  fraud  or  deceit  of  some  third 
person,  or  for  equally  good  reason ;  but  no  compensation  shall  be  pay- 
able unless  such  written  notice  is  given  within  thirty  days  after  the  oc- 
currence of  the  injury  or  death,  unless  reasonable  excuse  is  made  to  the 
satisfaction  of  the  Industrial  Board  for  not  giving  such  notice." 

In  this  case  there  is  no  claim  that  any  written  notice  was  given,  nor 
are  any  of  the  reasons  mentioned  in  said  section  for  not  giving  such 
written  notice  offered  in  this  case  save  and  except  the  first  only,  to  wit, 
"that  the  appellant  had  actual  knowledge  of  the  said  alleged  injury  on  the 
first  or  second  day  after  the  same  occurred,'*  and  that  therefore,  under 
said  section  of  the  statute,  no  notice  was  required. 

The  Industrial  Board  found  in  accordance  with  the  claim  of  the 
appellee  that  the  appellant  had  such  actual  knowledge,  and  the  question 
which  we  have  to  consider  is  ,  Is  there  any  evidence  in  the  record  to 
support  said  finding?  If  there  is,  this  award  must  be  affirmed,  otherwise 
reversed.  The  deceased  in  his  said  application  for  compensation  had 
alleged  that  the  appellant  had  actual  knowledge  of  said  injury,  and  at 
the  hearing  there  was  an  attempt  to  establish  this  fact.  The  deceased  in 
his  testimony  g^iven  before  the  one  member  of  the  Industrial  Board  had 
testified,  so  far  as  material  to  the  point  now  under  consideration: 

"Mr.  Blakely  was  with  me.  *  ♦  *  It  knocked  the  breath  out  of 
me  and  Mr.  Blakely  carried  me  back,  but  I  went  back  to  work  in  a  couple 
or  three  hours.  *  *  ♦  After  my  injury  and  at  the  time  no  represen- 
tative of  the  mine  or  any  of  the  bosses  knew  anything  of  it  unless  some 
one  told  them.  I  did  not  tell  them.  ♦  *  *  William  McQuade  was  the 
superintendent  at  the  time.  I  did  not  talk  to  him  about  it.  *  *  ♦ 
I  did  not  talk  to  any  one,  except  some  of  the  men.  I  do  not  know  which 
ones.  *  *  *  I  think  Mr.  Gray  is  the  only  one  I  told  about  getting  hit. 
I  never  gave  the  mine  any  other  kind  of  notice,  or  take  any  thought  about 
it  *  ♦  *  I  never  sent  regular  word  to  my  boss.  *  ♦  *  I  told  Mr. 
Gray  about  getting  hit  in  the  stomach  the  night  following.  ♦  ♦  ♦  I 
think  he  asked  me  why  I  was  not  at  work.  *  *  *  I  do  not  remember 
that  I  told  Mr.  Gray  to  tell  them  I  was  sick.  *  ♦  ♦  At  the  time  the 
jack  pipe  blew  off  I  told  Ed  Gray,  the  bookkeeper,  about  it  when  I 
came  home.  He  lived  right  here.  ♦  *  *  I  talked  to  Jack  or  P^t  or 
Bill  [McQuade] — I  don't  know  which  one." 

From  the  foregoing  it  conclusively  appears  that  the  knowledge,  which 
it  was  necessary  for  appellant  to  have,  which  would  excuse  the  giving 
of  the  notice  required  by  the  statute,  must  rest,  if  at  all,  upon  the  con- 
versation had,  as  testified  to  between  the  deceased,  Paris  H.  Beach,  and 
Ed  Gray,  one  of  the  bookkeepers  at  appellant's  mine.  Was  notice  to  Ed. 
Gray  a  sufficient  notice  to  bind  appellant  in  the  matter  of  its  having 
knowledge? 

The  statute  then  in  force  concerning  the  giving  of  notice  (section 
23  of  said  act)  provided: 

"Said  notice  shall  be  given  personally  to  the  employer  or  any  of  his 
agents  upon  whom  a  summons  in  civil  action  may  be  served  tinder  the 
laws  of  this  state.    ♦    ♦    ♦  " 

It  will  not  be  contended  that  a  summons  served  on  Ed  Gray,  as  one 
of  the  bookkeepers,  at  his  home  at  the  time  and  under  the  circumstances 
disclosed  by  the  testimony  of  the  deceased,  without  a  further  showing 
that  there  was  no  superior  oflficer  of  appellant  company  in  said  county 
upon  whom  service  of  process  could  be  had,  would  be  a  valid  service; 
and  it  has  been  expressly  held  that  a  conversation  between  the  wife  of  an 
injured  employee  and  the  bookkeeper,  at  the  employer's  factory,  was  not 
a  verbal  notice  to  the  employer  of  the  accident,  nor  can  it  be  inferred 
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that  the  bookkeeper  was  under  any  duty  to  commtmicate  what  the  wife 
told  him  to  the  employer,  or  that  he  actually  did  so.  Eydman  ▼.  Prem- 
ier, etc..  Co,  Ltd.  (1915)  W.  C.  &  Ins.  Rep.  82. 

The  finding  of  the  Industrial  Board  as  to  the  appellanVs  knowledge 
of  said  accident,  not  being  sustained  by  any  evidence,  the  said  award  is 
therefore  contrary  to  law.  The  award  of  the  Industrial  Board  is  there- 
fore reversed,  and  this  cause  remanded  to  the  Industrial  Board  for  fur- 
ther proceedings. 


MILLER  ET  AL.  V.  BEIL  et  al.     (No.  10759.) 

(Appellate  Court  of  Indiana,  Division  No.  1.    June  2,  1920.) 

127  Northeastern  Reporter,  567. 

1.  MASTER  AND  SERVANT  —  DEATH  OF  EPILEPTIC  FROM 

DROWNING  IN  TANK  AN  ACCIDENT  "ARISING  OUT  OF 

EMPLOYMENT." 

Where  an  epileptic  employee  during  a  seizure  fell  into  a  tank  of 
water  because  in  a  position  where  his  employment  required  him  to  be, 
and  was  drowned,  the  accident  "arose  otit  of  his  employment,"  though 
its  remote  cause  was  to  be  found  in  his  own  physical  condition,  and  his 
dependents  were  entitled  to  compensation  under  Workmen's  Compensa- 
tion Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment. 

2.  MASTER  AND  SERVANT— ACCIDENT  ARISING  OF  EMPLOY- 

MENT QUESTION  OF  FACT  FOR  INDUSTRIAL  BOARD. 

Whether  or  not  the  death  of  an  employee  was  the  result  of  an  acci- 
dent arising  out  of  his  employment  was  a  question  of  fact  for  the  In- 
dustrial Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  for  the  death 
of  Carl  Beil,  the  employee,  by  Frank  J.  Beil  and  Charlotte  E.  Bdl, 
against  Jacob  Miller  and  John  Young,  the  employers.  Compensation  was 
awarded  by  the  Industrial  Board,  and  the  employers  appeal.  Judgment 
affirmed. 

Turner,  Merrell  &  Locke,  of  Indianapolis,  for  appellants. 
O.  E.  Brumbaugh,  of  Frankfort,  for  appellees. 

Remy,  J.  Appellants  were  in  the  business  of  threshing  wheat  and 
other  grain.  Steam  power  was  used,  and  appellants  had  in  their  employ 
at  the  time  one  Carl  Beil  whose  duty  it  was  to  haul  water  from  a  nearby 
reservoir,  in  a  water  tank  drawn  by  horses.  The  water  tank  was  made 
of  wood,  and  was  7^^  feet  long,  3  feet  wide,  and  28  inches  deep,  with 
an  opening  in  the  top  23  inches  square.  By  the  side  of  the  opening,  and 
fastened  to  the  top  of  the  tank,  was  a  pump.  When  the  tank  was  being 
lilled,  the  water  was  punnped  through  a  hose  which  connected  the  pump 
with  the  reservoir.     In  operating  the  pump  it  was  necessary  for  Beil  to 
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stand  on  the  top  of  the  tank  near  the  opening.  On  the  morning  of  July 
12,  1919,  and  a  short  time  after  Beil  in  the  course  of  his  employment  had 
gone  to  get  water,  the  tank,  partially  filled  with  water,  was  found  at  the 
reservoir,  and  in  the  tank  was  the  lifeless  body  of  Beil.  The  employee 
who  thus  lost  his  life  was  subject  to  epilepsy. 

Appellees,  who  were  the  dependents  of  Beil,  made  application  to  the 
Industrial  Board  for  compensation,  and,  upon  hearing  the  evidence  show- 
ing the  above  facts;  the  board  found  that  said  employee  died  as  the  result 
of  an  injury  received  by  him  by  reason  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  and  made  an  award. 

Appellants  have  assigned  as  error  that  the  findings  and  award  are 
not  sustained  by  sufficient  evidence,  and  are  contrary  to  law.  It  is  urged 
by  appellants  that  there  is  no  evidence  to  show  that  the  death  of  the  em- 
ployee was  the  result  of  an  injury  arising  out  of  his  employment,  but 
that  "from  all  the  evidence  in  the  case  it  appears  conclusively  that  the 
death  was  the  result  of  a  disease  to  which  deceased  was  subject,"  and 
that,  under  clause  (d)  of  section  1(>  of  the  Workmen's  Compensation  Act 
(Acts  1915,  p.  416),  the  dependents  are  not  entitled  to  compensation. 

[1]  Conceding  that  the  evidence  does  conclusively  show  that  de- 
cedent fell  in  the  tank  as  a  result  of  an  epileptic  fit,  it  does  not  follow 
that  the  cause  of  his  death  was  the  disease.  Had  it  not  been  that  his  em- 
ployment required  him  to  work  at  or  near  tiie  opening  in  the  tank,  the 
epileptic  fit  may  not  have  caused  death.  Beil's  death,  which  was  by 
drowning,  came  about  because  he  fell  into  the  tank,  and  from  a  position 
in  which  his  emplosrmcnt  required  him  to  be.  The  accident  none  the  less 
arose  out  of  his  employment  because  its  remote  cause  is  to  be  found  in 
his  own  physical  condition.  Carroll  v.  What  Cheer  Stables  Co.,  38  R.  I. 
421,  96  Atl.  206.  L.  R.  A.  1916D,  154,  Ann.  Cas.  1918B,  346;  Wicks  v. 
Dowell  &  Co.,  2  K.  B.  225,  2  Ann.  Cas.  732. 

[2]  The  question  as  to  whether  or  not  the  death  of  the  employee 
was  the  result  of  an  accident  arising  out  of  his  employment  was  a  ques- 
tion of  fact  for  the  Industrial  Board.  American  Hominy  Co.  v.  Davis, 
126  N.  EL  703.    There  was  some  evidence  to  support  the  finding. 

Judgment  affirmed. 


INDIANA  POWER  &  WATER  CO.  v.  MILLER.     (No.  10760.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  June  24,  1920.) 

127  Northeastern  Reporter,  837. 

MASTER    AND    SERVANT    —    EVIDENCE    HELD    TO    SHOW 

BLINDNESS  RESULTED   FROM  INJURY   AND  NOT  FROM 

DISEASE. 

Evidence  that  an  employee's  sight  began  to  fail  shortly  after  an  in- 
jury to  one  eye,  and  that  in  seven  months  he  lost  the  sight  of  both  eyes, 
with  expert  testimony  that  the  condition  might  have  resulted  from  the 
.  injury,  held  sufficient  to  support  a  finding  that  blindness  was  due  to  the 
injury;  claimant  not  being  required  to  present  proof  which  entirely  ex- 
cluded the  possibility  that  his  blindness  was  due  to  constitutional  disease. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4].) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  (Laws  1915,  c. 
106)  by  John  E.  Miller  against  the  Indiana  Power  &  WatJer  Company 
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to  recover  compensation  for  loss  of  sight.  From  an  award  of  compen- 
sation by  the  Industrial  Board,  the  employer  appeals.  Award  affirmed, 
and  increased  5  per  cent. 

J.  W.  Fesler,  Harvey  J.  Elam,  and  Howard  S.  Young,  all  of  Indiana- 
polis, and  Emison,  Hoover  &  Gregg,  of  Vincennes,  for  appellant. 
John  Riddle,  of  Vincennes,  for  appellee. 

McMahon,  C  J.  Appellee,  while  working  in  appellant's  coal  mine, 
received  an  injury  in  his  left  eye;  following  this  injury  he  was  not  able 
to  work  for  two  or  three  weeks;  he  had  the  eye  treated  by  eye  special- 
ists; his  sight  began  to  fail  shortly  after  the  injury,  and  in  six  or  seven 
months  thereafter  he  had  completely  lost  the  sight  of  both  eyes. 

The  Industrial  Board  found  that  the  injury  complained  of  arose  out 
of  and  in  the  course  of  appellee's  employment  while  working  for  appel- 
lant, and  awarded  500  weeks'  compensation  at  the  rate  of  $1320  per  week, 
with  the  provision  that  the  total  comj)ensatdon  should  not  exceed  ^5,000. 
Appellant  appeals  from  this  award,  and  contends  that  the  award  is  not 
supported  by  the  evidence  and  is  contrary  to  law.  There  is  no  conten- 
tion over  the  finding  that  appellee  was  injured  in  the  course  of  his  en>- 
ployment  by  being  struck  in  the  eye  with  a  piece  of  coal  or  something. 
Appellant  contends  that  there  is  no  evidence  that  this  injury  caused  ap- 
pellee to  lose  his  eyesight,  but  that  the  undisputed  evidence  shows  that 
the  blindnes  was  caused  by  a  constitutional  disease.  In  support  of  this 
contention  appellant  insists  that,  in  a  case  of  this  kind,  the  fact  that  the 
blindness  was  the  result  of  the  injury  must  be  proven  by  the  testimony 
of  physicians,  and  that  such  fact  cannot  be  proven  by  nonexpert  witnesses. 

It  is  not  necessary  for  us  to  pass  upon  this  contention,  as  Dr.  Knapp, 
in  answering  the  first  question  asked  by  appellant  on  cross-examination, 
testified  that  the  condition  of  appellee's  eyes,^  the  atrophy  of  the  optic 
nerves  in  both  eyes,  might  have  resulted  from  the  injury  suffered  by  ap- 
pellee in  February,  1917.  This  statement,  when  taken  with  the  other 
evidence,  is  sufficient  to  support  the  award.  We  have  carefully  ex- 
amined the  evidence  as  set  out  in  the  briefs  and  as  shown  by  the  record, 
and  find  that  there  is  ample  evidence  to  support  the  award. 

Appellee  was  not  required  to  present  such  proof  as  would  entirely 
exclude  the  possibility  that  his  blindness  was  due  to  a  constitutional  dis- 
ease.   Bucyrus  Co.  v.  Townsend,  117  N.  R  656. 

Award  affirmed,  and  increased  5  per  cent.  _  ^ 


BIANCHI  V.  BOARD  OF  COM'RS  OF  PORT  OF  NEW  ORLEANS. 

(No.  23538.) 

(Supreme  Court  of  Louisiana.    May  3,  1920.) 

84  Southern  Reporter,  657. 

(Syllabus  by  Editorial  Staff.) 
MASTER  AND  SERVANT—EVIDENCE  HELD  TO  SHOW  THAT 
EMPLOYEE,    SUING   FOR   COMPENSATION,   HAD   RECOV- 
ERED. 

In  action  under  Employers*  Liability  Act  by  employee,  who  had 
received  compensation  while  he  was  out  of  work  because  of  injury,  and 
who  had  returned  to  work  and  had  been  thereafter  discharged,  evidence 
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held  to  sustain  finding  that  employee  had  regained  his  capacity  for  work 
before  being  discharged. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[6].) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Hugh  C.  (3age, 
Judge. 

Action  by  Charles  Bianchi  against  the  Board  of  Commissioners  of 
the  Port  of  New  Orleans.  Judgment  for  defendant,  and  plaintiff  ap- 
peal&.    Affirmed. 

James  J.  McLoughlin,  of  New  Orleans,  for  appellant. 
James  Wilkinson,  of  New  Orleans,  for  appellee. 

O'NiELL,  J.  Plaintiff  appeals  from  a  judgment  rejecting  his  demand 
for  compensation  under  the  Employers*  Liabihty  Act  (Laws  1914,  p.  44). 
He  sprained  his  back,  or  suffered  what  the  doctors  call  a  subluxation  of 
the  spine,  while  working  as  a  carpenter  for  the  defendant  board.  The 
injury  did  not  compel  him  to  quit  work  until  four  days  after  the  occur- 
rence. He  was  then  attended  by  defendant's  physician,  and  later  by  his 
own  physician,  and,  on  the  advice  of  defendant's  physician,  was  put  on 
the  compensation  roll.  He  received  compensation  for  five  weeks,  $15 
for  the  first  week  and  $10  a  week  for  four  weeks.  At  the  end  of  the 
five  weeks  he  applied  to  defendant's  physician  for  a  certificate  with  which 
he  might  return  to  work.  When  he  applied  for  re-employment,  he  stated 
that  he  was  not  yet  able  to  do  hard  work,  and  was  therefore  given  a  posi- 
tion as  watchman.  At  the  end  of  three  weeks  he  was  discharged.  It 
appears  that  there  was  cause  for  his  discharge,  and  that  it  had  no  rela- 
tion his  physical  condition.  He  applied,  then,  to  be  re-employed  as  a 
carpenter,  and  was  tendered  employment;  but,  because  of  a  disagree- 
ment as  to  the  wages  he  demanded,  he  declined  to  return  to  work.  There- 
after, he  made  application  to  defendant's  physician  to  be  reinstated  on 
the  compensation  roll,  and,  on  the  doctor's  refusal  to  issue  the  certificate, 
he  brought  this  suit 

The  district  judge,  in  his  reasons  for  judgment,  states  that  he  was 
convinced  by  the  testimony  that  plaintiff  had  regained  his  capacity  for 
work  before  he  was  discharged  from  the  position  of  watchman.  Having 
carefully  read  the  testimony,  we  concur  in  the  Judge's  conclusion  of  fact. 
It  would  serve  no  good  purpose  to  print  a  review  of  the  evidence,  con- 
sisting of  the  testimony  of  X-ray  experts,  as  well  as  of  a  layman  who 
testified  that  he  saw  the  man  do  hard  work  after  he  was  discharged  from 
the  position  of  watchman. 

The  judgment  appcaJed  from  is  affirmed. 
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GRITTA'S  CASE. 


In  re  J.  M.  HARTWELL  &  D.  KNOWLTON. 

In  ke  FEDERAL  MUT.  LIABILITY  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts.    Suffolk.    June  23,  1920.) 

127  Northeastern  Reporter,  889. 

1.  MASTER  AND  SERVANT— "CHILD  OR  CHILDREN"  IN  COM- 

PENbATION  ACT.  MEANS  LEGITIMATES. 

The  expression  "child  or  children."  used  in  Workmen's  Compensa- 
tion Act,  part  2,  §  7,  cl.  (c),  as  amended  by  St.  1914,  c.  706,  §  3,  cl.  (c), 
and  St.  1919,  c.  204,  refers  only  to  a  legitimate  child  or  children,  in  view 
of  Rev.  Laws.  c.  133.  §  3. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Child.) 

2.  MASTER  AND  SERVANT— ILLEGITIMATE  CHILDREN,  MEM- 

BERS  OF  EMPLOYEE'S  FAMILY.  HELD  DEPENDENTS  EN- 
TITLED TO  COMPENSATION. 

Illegitimate  children  of  deceased  employee,  living  with  him  and  his 
mistress,  who  had  a  living  husband  undivorced,  in  one  family,  and  in 
fact  dependent  on  the  employee,  held  entitled  to  compensation  under 
Workmen's  Compensation  Act,  as  amended,  though  their  mother  was 
not. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
<t  ■  » 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Maria  S. 
Gritta,  alleged  widow,  for  compensation  for  the  death  of  Andrea  Gritta, 
the  employee,  opposed  by  J.  M.  Hartwell  &  D.  Knowlton,  the  employer, 
and  the  Federal  Mutual  Liability  Insurance  Company,  the  insure.  Com- 
pensation was  denied  the  widow  but  awarded  her  children,  the  award  af- 
firmed by  the  superior  court,  and  the  insurer  appeals.  Decree  of  the  su- 
perior court  confirming  award  affirmed. 

The  second  and  third  rulings  requested  by  the  insurer,  referred  to  in 
the  opinion;  follow : 

(2)  On  all  the  evidence,  Frances  and  Andrea  Pappalardo  [deced- 
ent's children],  otherwise  known  as  Frances  and  Andrea  Gritta,  are  not 
entitled  to  compensation. 

(3)  On  all  the  evidence,  Frances  and  Andrea  Pappalardo,  otherwise 
known  as  Frances  and  Andrea  Gritta,  were  not  members  of  the  de- 
ceased employee's  family. 

J.  Frank  Scannell,  of  Boston,  for  appellant. 
A.  David  Epstein,  of  Boston,  for  appellees. 

Ckosby,  J.  The  record  shows  that  Mary  Pappalardo  was  married  in 
Italy  and  lived  there  with  her  husband ;  that  before  she  left  that  coun- 
try, in  1911,  her  husband  had  been  convicted  of  serious  offenses  and  com- 
mitted to  prison  for  life;  that  his  wife  then  came  to  America,  met  the 
deceased  employee,  and  later,  about  September  26,  1913,  **went  through 


Digitized  by 


Google 


320  6  WORKMEN'S  COMPENSATION  L.  J.     (Mass.)        [Sept, 

a  marriage  ceremony,  legal  in  form,"  with  him;  and  that  thereafter  the 
parties  lived  together  as  husband  and  wife. 

The  single  member  of  the  Industrial  Accident  Board  found  that  in 
entering  into  the  alleged  marriage  contract  she  did  so  with  the  belief 
there  was  no  legal  obstacle  to  itv  and  that  "at  no  time  was  any  question 
raised  in  her  mind  as  to  the  legality  of  her  marriage,  until  the  present 
proceedings  were  begun";  that  two  children  were  bom,  and  the  parents 
and  children  lived  together  untdl  the  employee  received  an  injury  which 
resulted  in  his  death;  and,  further,  that  the  children  were  totally  depend- 
ent upon  the  deceased. 

[1]  He  also  found  that  the  mother  is  not  entitled  to  compensation 
under  the  act ;  that  finding,  upon  review,  has  been  afhrmed  by  the  Indus- 
trial Accident  Board  without  appeal.  The  board  also  aflBrmed  the  find- 
ing that  the  children  did  notj  come  within  the  definition  of  "child  or 
children**  as  those  words  are  used  in  St.  1911,  c  751,  part  2,  §  7,  d.  (c), 
as  amended  by  St.  1914,  c.  706,  §  3,  cl.  (c),  and  St.  1919,  c  204.  They 
must  be  held  to  refer  only  to  a  legitimate  child  or  children.  R.  L.  c 
133,  §  3;  Baylis  v.  Baylis,  207  N.  Y.  446,  101  N.  E.  176. 

After  defining  the  persons  who  are  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  employee,  in  part  2,  §  7, 
it  is  further  provided  in  the  same  section  that — 

'In  all  other  cases  questions  of  dependency,  in  whole  or  in  part, 
shall  be  determined  in  accordance  with  the  fact,  as  the  fact  may  be  at  the 
time  of  the  injury." 

Part  5,  §  2,  defines  dependents  as  follows: 

"  'Dependents'  shall  mean  members  of  the  employee's  family  or  next 
of  kin  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the 
employee  for  support  at  the  time  of  the  injury.". 

In  Cowden's'  Case,  225  Mass,  66,  at  page  67,  113  N.  E.  1036^  1037, 
it  was  said: 

"  'Family^  in  its  usual  sense  means  'the  collective  body  of  persons 
who  live  in  one  house  and  under  one  head  or  management'  Dodge  v. 
Boston  &  Providence  R.  R.,  154  Mass.  299,  301.  That  is  the  significance 
ordinarily  attributed  to  the  word  under  the  act  Kelle/s  Case,  222  Mass. 
53a    See  Newman's  Case.  222  Mass.  563.  568." 

See  cases  dted  19  Cyc.  451.  452.  453. 

The  board  has  found  that  the  children  were  members  of  the  em- 
ployee's family,  that  finding  is  amply  supported  bv  the  evidence.  It 
would  seem  plain  from  the  facts  recited  in  the  record,  that  these  children 
from  the  date  of  their  respective  births  lived  with  their  mother  and  the 
employee  until  his  death ;  that  he  supported  them  and  they  were  a  part  of 
his  familv  to  the  same  extent  as  if  their  parents  had  been  lawfully  mar- 
ried. The  deceased  employee  recognized  the  moral  obligation  which 
rested  upon  him  to  support  the  children  and  cared  for  them  as  his  own 
lawful  offspring,  and  manifestly  they  were  in  fact  memsbers  of  his  family 
at  the  time  of  his  death. 

[2]  The  question  remains  whether  the  illegitimacy  of  these  children 
affects  their  status  as  members  of  the  employee's  family  under  the  act. 
It  is  the  contention  of  the  insurer  that,  as  the  act  does  not  specifically 
include  illegitimate  children  as  entitled  to  its  benefits,  they  should  not  be 
held  to  take  by  implication;  and  that  in  the  interests  of  marital  morality 
and  sound  public  policy  they  should  not  be  held  to  be  members  of  the 
employee's  family.  Considerations  of  public  policy  which  would  prevent 
a  wrongdoer  from  participating  in  the  benefits  of  the  act  ought  not  It) 
apply  to  innocent  children  born  out  of  lawful  matrimony;  they  are  not 
responsible  for  their  existence  or  status,  they  have  committed  no  wrong, 
and  they  must  be  supported  as  the  death  of  the  employee  has  taken  from 
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them  the  care  and  maintenance  which  they  had  previously  received  from 
him  as  the  head  of  the  family.  We  are  of  opinion  that  upon  the  facts 
disclosed  by  the  record  they  are  entitled  to  compensation  under  the  act. 

Although  the  (|uestion  has  not  previously  been  considered  by  this 
court,  the  conclusion  reached  is  in  harmony  with  that  of  courts  in  other 
jtnisdictions  where  it  has  arisen  under  workmen's  compensation  acts  con- 
taining provisions  similar  to  our  own  in  this  respect.  Roberts  v.  Whaley 
192  Mich.  133,  158  N.  W.  209,  L.  R.  A.  1918A,  189;  Scott's  Case.  117  Me. 
436,  104  Atl.  794;  Piccinim  v.  Connecticut  Light  &  Power  Co.,  93  Conn. 
423,  106  Atl.  330. 

The  cases  of  Bell  v.  Terry  &  Tench  Co.,  177  App.  Div.  123,  163  N.  Y. 
Supp.  733,  and  Scott  v.  Independent  Ice  Co.  (Md.)  109  Atl.  117,  are  not 
at  variance  with  the  conclusion  here  reached.  The  language  of  the  Work- 
men's Compensation  Acts  there  construed  are  materially  different  from 
ours,  and  for  that  reason  need  not  be  considered. 

It  follows  that  the  rulings  2  and  3,  requested  by  the  insurer,  could 
not  properly  have  been  made. 

Decree  affirmed. 


-♦^-•- 


HOGAN'S  CASE. 

(Supreme  Judicial  Court  of  Massachusetts.     Suffolk.    June  26,  1920.) 

127  Northeastern  Reporter,  892. 

1.  MASTER  AND  SERVANT— FINDING  BY  ACCIDENT  BOARD 

MUST  STAND  UNLESS  UNSUPPORTED. 
A  finding  by  the  Industrial  Accident  Board  must  stand  unless  wholly 
unsupported  by  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

2.  MASTER   AND   SERVANT--COMPENSATION    CLAIMANT.   A 

TEAMSTER  LET  TO  ANOTHER  HELD  TO  REMAIN  IN  EM- 
PLOY OF  GENERAL  EMPLOYER. 

Teamster  let  with  team,  who  received  order  from  foreman  of  hiring 
conripany  to  go  to  freight  house  for  wool  and  deliver  it,  who  was  injured 
while  delivering  a  load  at  a  warehouse  while  using  rope  and  tackle  owned 
by  the  consignee,  held  to  have  remained  in  the  employ  of  his  general  em- 
ployer, having  been  given  only  general  directions  by  the  hiring  company, 
so  that  compensation  was  properly  awarded  against  the  general  employer. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  imder  the  Workmen's  Compensation  Act  by  John  H. 
Hogan,  the  employee,  opposed  by  M.  J.  McCarthy  &  Company  and  another 
the  employers,  and  the  London  Guarantee  &  Accident  Company  and  anoth- 
er, the  insurers.  Compensation  was  awarded  to  be  paid  by  the  named 
insurer,  the  award  confirmed  by  the  superior  court,  and  the  insurer  appeals. 
Decree  affirmed. 

H.  S.  Avery,  of  Boston,  for  insurer. 

CAaKOLL,  J.  John  J.  Hogan,  the  employee,  at  tne  time  he  received 
the  injury  coijiplained  of  was  a  teamster  in  the  general  employ  of  M.  J. 
McCarthy  &  Company.     On  the  morning  of  the  accident  he  drove  the 
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team  from  the  general  employer's  stable  to  the  Youlden,  Smith  &  Hop- 
kins' ''stand"  on  Atlantic  aventie,  Boston,  and  received  an  order  from  the 
foreman  of  that  company  to  go  to  the  freight  house  for  some  wool  and 
deliver  it  at  the  storehouse  of  the  owner.  Two  loads  had  been  disposed 
of,  and  as  the  employee  was  delivering  the  third  to  the  firm  of  Cordingly 
&  Company  at  its  warehouse  on  Summer  street,  he  was  injured.  In  un- 
loading the  wool  a  rope  and  tackle  owned  by  Cordingly  &  Company 
were  used.  The  rope  was  lowered  from  the  building  to  the  wagon  by  an 
employee  of  Cordingly  &  Company,  and  Hogan  fastened  the  tackle  to 
one  of  the  bags  of  wool,  which  in  some  way  broke  away  from  the  fast- 
ening and  fell  upon  him.  Both  M.  J.  McCarthy  &  Company  and  Youlden, 
Smith  &  Hopkins  were  insured.  The  Industrial  Accident  Board  found 
that  Hogan  was  in  the  employ  of  M.  J.  McCarthy  &  Company  when  in- 
jured, and  awarded  compensation.  From  a  decree  of  the  superior  court 
sustaining  this  finding,  the  insurer  of  M.  J.  McCarthy  &  Company  appeal- 
ed. 

[1,  2]  The  question  we  have  to  decide  is  whefther  the  finding  of  the 
Industrial  Accident  Board,  that  Hogan  when  injured  was  in  the  emi^oy 
of  M.  J.  McCarthy  &  Company,  was  wholly  unsupported  by  the  agreed 
facts  and  the  evidence.  The  employee  received  his  wages  from  the  gen- 
eral employer,  and  in  the  management  of  the  team  was  its  servant  He 
was  doing  the  work  of  a  teamster  under  the  special  employment  of 
Youlden,  Smith  .&  Hopkins  precisely  as  he  would  have  done  it  tmder  tus 
general  employment  if  the  owner  of  the  wool  had  hired  the  general  em- 
ployer to  do  tht  teaming.  No  specific  instructions  were  given  to  Hogan 
by  Youlden,  Smith  &  Hopkins  as  to  the  manner  of  delivering  or  unload- 
ing the  wool,  only  the  most  general  directions  were  given  him,  he  was 
told  to  go  to  the  freight  house,  get  the  wool  and  deliver  it  where  or- 
dered; in  doing  the  work  of  loading  and  unloading,  of  transporting  and 
delivering  it,  he  was  left  entirely  to  himself,  and  no  further  directions 
were  given  by  Youlden,  Smith  &  Hopkins.  It  is  the  ordinary  work  of  a 
truckman  to  tmload  that  which  he  has  carried,  and  it  could  be  found  to 
be  within  the  scope  of  the  authority  of  the  general  employer  to  give 
specific  orders  to  such  driver,  as  was  the  emp4oyee,  as  to  the  manner  in 
which  he  was  to  unload  the  wool.  At  least  in  the  absence  of  evidence 
showing  such  control  by  Youlden,  Smith  &  Hopkins,  it  may  be  presumed 
that  the  authority  still  continued  in  the  general  employer.  The  case  at 
bar  is  to  be  distinguished  from  Scribner's  Case,  231  Mass.  132,  120  N. 
E.  350,  3  A.  L.  R.  1178^  where  the  right  and  exercise  of  specific  control 
as  to  the  work  of  the  employee  passed  from  the  general  to  the  special 
employer.  It  might  have  been  found  (as  it  was  found  by  the  Industrial 
Accident  Board),  that  the  work  which  Hogan  was  doing  when  injured 
was  within  the  general  control  of  M.  J.  MrCarthy  &  Company,  and  not 
of  Youlden,  Smith  &  Hopkins;  and  that  the  act  of  the  employee  at  the 
time  of  the  injury  was  one  in  which,  under  the  practice  of  the  parties, 
the  employee  continued  subject  to  the  direction  and  control  of  his  general 
employer,  and  did  not  become  subject  to  that  of  the  company  to  whom  he 
was  lent  or  hired.  The  case  comes  within  the  principle  and  authority  of 
Clancy's  Case,  228  Mass.  316,  117  N.  E.  347,  and  Emack's  Case,  232  Mass. 
596,  123  N.  E.  86;  Quinby  Co.  v.  Estey,  221  Mass.  56,  106  N.  E.  908; 
Paulson  V.  Jarvis,  122  L.  T.  Rep.  471. 

Decree  affirmed. 
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(Supreme  Judicial  Court  of  Massachusetts.     Suffolk.     May  20,  1920.) 

127  Northeastern  Reporter,  597. 

4.  MASTER  AND  SERVANT  —  EMPLOYEE'S  FAILURE  TO  RE- 

SERVE    UNDER     COMPENSATION     ACT     COMMON-LAW 

RIGHTS  HELD  A  BAR  TO  ACTION. 

The  facts  that  defendant  employer  was  a  subscriher  under  the 
Workmen's  Compensation  Act,  and  that  plaintiff,  an  injured  employee, 
had  not  reserved  her  common-law  rights  as  provided  in  such  act  (St 
1911,  c.  751,  pt  1,  §  5),  were  a  complete  bar  to  plaintiff's  cause  of  ac- 
tion for  her  injuries  at  common  law,  if  they  arose  out  of  and  in  the 
course  of  her  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

5.  MASTER    AND    SERVANT    —    INJURIES    WHILE    LEAVING 

WORK  DURING  LUNCH  HOUR  HELD  TO  "ARISE  OUT  OF 

AND  IN  COURSE  OF  EMPLOYMENT." 

Injuries  to  female  buyer  of  millinery  employed  by  department  store 
when  using  its  elevator  to  leave  store  during  lunch  hours  to  buy  theater 
tickets  for  herself  and  mother  held  to  have  arisen  out  of  and  in  the 
"coarse  of  her  employment"  within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

6.  MASTER  AND  SERVANT— EMPLOYEE  OF  SUBSCRIBER  UN- 

DER  COMPENSATION  ACT  HELD  NOT  ENTITLED  TO  SUE 

AT  LAW,  NOT  HAVING  GIVEN  NOTICE. 

Plaintiff  having  been  employee  of  defendant,  a  subscriber  under  the 
Workmen's  Compensation  Act,  and  not  having  given  notice  necessary 
under  St.  1911,  c.  751,  pt.  1,  §  5,  to  retain  her  right  to  action  at  law  for 
injuries,  injuries  having  been  received  and  having  arisen  out  of  and  in 
cour^se  of  employment,  she  could  not  maintain  action  at  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  {  351.) 

Elxceptions  from  Superior  Court,  Suffolk  County.  Lloyd  E.  White, 
Judge. 

Action  by  Kathcrine  M.  White  against  E.  T.  Slattery  Company, 
wherein  defendant  filed  a  plea  in  abatement  as  well  as  the  general  issue. 
There  was  a  finding  for  plaintiff  on  the  issue  of  facit  involved  in  the 
plea  in  abatement,  and  directed  verdict  for  defendant  on  the  general  issue, 
and  both  parties  except.  Defendant's  exceptions  to  finding  on  its  plea  in 
abatement  sustained,  and  judgment  entered  for  it;  plaintiff's  exceptions 
overruled. 

John  J.  O'Hare  and  John  P.  Sylvia.  Jr.,  both  of  Boston,  for  plain- 
tiff. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (E.  C.  Stone  and  (5ay 
Gleason,  both  of  Boston,  of  counsel),  for  defendant. 

RuGC.  C.  J.  This  is  an  action  of  tort  wherein  the  plaintiff  seeks  to 
recover  compensation  for  injuries  sustained  by  her  in  1912.  The  plain- 
tiff filed  a  declaration  briefly  but  adequately  setting  forth  her  cause  of 
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action.  Thereupon  the  defendant  filed  a  paper  which  it  entitled,  "De- 
fendant's Motion  and  Plea."  The  substance  of  this  pleading  was  that  at 
the  time  of  the  injuries  allegred  in  the  plaintiff's  declaration  she  was  in 
the  employ  of  the  defendant  and  that  the  defendant  was  a  subscriber  un- 
der the  Workmen's  Compenstion  Act,  St.  1911,  c.  751,  and  that  the 
plaintiff  had  at  no  time  given  notice  in  writing  to  the  defendant  under 
part  1,  §  5,  of  the  act,  that  she  claimed  a  right  of  action  at  common  law 
to  recover  damages  for  personal  injuries,  and  that  hence  her  right  of  ac- 
tion at  common  law  was  waived,  "wherefore  the  defendant  prays  that  the 
writ  in  said  action  may  abate." 

[1,  2]  The  substantive  facts  set  forth  in  this  pleading  do  not  con- 
stitute matter  in  abatement,  but  in  bar.  A  plea  in  abatement  goes  to  the 
form  of  the  writ;  a  plea  in  bar  goes  to  the  cause  of  action.  Whiton  v. 
Balch,  203  Mass.  576,  578,  89  N.  E.  1045.  Any  fact  which  impeaches  the 
form  of  the  writ,  the  timeliness  of  the  action,  the  capacity  of  the  parties, 
or  such  like  matter  not  attadcing  the  foundation  of  the  cause  of  action, 
properly  may  be  pleaded  in  abatement.  Misnomer  or  any  misdescription 
of  parties.  Trull  v.  Rowland.  10  Cush.  109,  112  57  Am.  Dec.  82;  Day  v. 
Floyd.  130  Mass.  488;  Anderson  v.  Qualey,  216  Mass.  106,  108,  103  N.  E. 
90;  nonjoinder  of  necessary  parties,  Feigenspan  v.  McDonnell,  201  Mass. 
341,  345,  87  N.  E.  624;  Townsend  v.  Wheatland,  186  Mass.  345,  71  N. 
E.  782;  the  bringing  of  the  writ  in  wrong  county,  Silver  v.  Graves,  210 
Mass.  23,  32,  95  N.  E.  948;  pendency  of  prior  suft  between  ithe  same 
parties  for  the  same  cause,  Wojrcester  v.  Lakeside  Mfg.  Co^  174  Mass. 
299,  302,  54  N.  E.  833;  Moore  v.  Spiegel,  143  Mass.  413,  9  N.  E.  827.  that 
the  plaintiff  is  not  owner  of  or  for  any  reason  is  not  entitiled  to  prosecute 
the  cause  of  action  either  for  his  own  benefit  or  that  of  another.  Fay  v. 
Guynon,  131  Mass.  31,  34;  temporary  inhibition  operating  on  the  plain- 
tiff. National  Fertilizer  Co.  v.  Fall  River  Five  Cents  Saving  Bank,  196 
Mass.  458,  82  N.  E.  671,  14  L.  R.  A.  (N.  S.)  561,  13  Ann.  Cas.  510; 
coverture,  Hayden  v.  Attleborough,  7  Gray,  33)8;  the  disability  of  being 
an  Indian,  Jaha  v.  Belleg,  105  Mass.  208;  or  being  an  alien  enemy,  Fried- 
enwald  Co.  v.  Warren,  195  Mass.  432,  434,  81  N.  E.  207;  infancy.  Smith 
v.  Carney,  127  Mass.  179;  or  other  disability  of  plaintiff,  Chamberlayne 
V.  Nazro,  188  Mass.  454,  74  N.  E.  674 — ^must  be  taken  advantage  of  by 
plea  in  abatement.  Certain  matters  like  nonexistence  of  corporation 
made  party  to  the  action,  Whiton  v.  Balch,  203  Mass.  576,  89  N.  E.  1045, 
and  cases  cited;  non  tenure  in  real  actions,  Dewey  v.  Brown,  5  Pick.  238; 
that  the  action  is  prematurely  brotight,  Franklin  Savings  Institution  v. 
Reed,  125  Mass.  365.  that  party  is  alien  enemy  in  real  actions,  Hutchin- 
son V.  Brock,  11  Mass.  119--may  be  pleaded  either  in  abatement  or  in  bar. 
^  [3]  The  question  whether  a  matter  is  in  abatement  or  in  bar  is  to  be 
decided,  not  b^  the  form  in  which  it  is  presented,  but  by  its  substance.- 
If  it  is  essentially  in  bar  of  the  action,  it  will  be  so  treated  and  con- 
sidered even  though  cast  in  the  form  of  a  plea  in  abatement.  Merriman 
V.  Currier,  191  Mass.  133,  141,  11  N.  E.  708;  Davis  v.  Carpenter,  172 
Mass.  167,  172,  51  N.  E.  530;  Allin  v.  Connecticut  River  Lumber  Ca, 
150  Mass.  560,  563,  23  N.  E.  581,  6  L.  R.  A.  416. 

[4]  The  facts  that  the  defendant  was  a  subscriber  under  the  Work- 
men's Compensation  Act  and  that  the  plaintiff  was  its  employee  and  had 
not  reserved  her  common-law  rights  as  provided  in  part  1,  §  5,  of  that 
act,  if  found  to  be  true,  were  a  complete  bar  to  the  cause  of  action  set 
out  in  the  plaintiff's  declaration  provided  the  injury  of  which  she  com- 
plained arose  out  of  and  in  the  course  of  that  employment.  Young  v. 
Duncan,  218  Mass.  346,  106  N.  E.  1 ;  Gilbert  v.  Wire  Goods  Co.,  233  Mass. 
570,  124  N.  E.  479.  See  Southern  Pacific  Co.  v.  Cal.,  251  U.  S.  259,  40 
Sup.  Ct.  130,  64  L.  Ed.  These  facts  did  not  constitute  any  dis- 
ability attaching  to  the  plaintiff,  nor  any  defect  in  the  writ.  In  short, 
they  do  not  relate  to  any  matter  of  form.    These  facts  would  not  enable 
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the  plaintiff  to  frame  a  more  perfect  writ.  On  the  contrary,  they  went 
to  the  very  vitals  of  the  plaintiff's  action.  They  showed  that  she  neVer 
had,  did  not  have  at  the  date  of  the  writ,  and  never  could  have  a  cause 
of  action  at  law  against  the  defendant  arising  out  of  the  incident  of  which 
she  complained.  They  demonstrated  that  her  only  remedy  was  under  the 
peculiar  procedure  anorcfed  by  the  Workmen's  Compensation  Act  which 
is  not  an  action  at  law  at  all.  It  properly,  therefore,  should  have  been 
pleaded  in  bar  and  must  be  treated  now  as  a  matter  in  bar. 

In  Young  v.  Duncan,  218  Mass.  346,  106  N.  £.  1,  the  question  was 
raised  by  a  paper  entitled  "Motion  and  Plea"  which  both  parties  "treated 
*  ♦  ♦  as  a  plea  in  abatement"  and  the  case  was  decided  on  its  mer- 
its. That  case  affords  no  authority  for  the  contention  that  the  facts  here 
or  there  pleaded  constitute  anything  else  than  proper  g^round  for  a  plea 
in  bar. 

This  case  comes  before  us  on  two  bills  of  exceptions. 

The  first  one  is  entitled  "Defendant's  Bill  of  Exceptions  with  Ref- 
erence to  Trial  on  the  Plea  in  Abatement."  It  relates  to  the  trial  to  a 
Jury  upon  the  plea  in  abatement,  incorrectly  so  called  as  has  been  pointed 
out,  for  the  purpose  as  therein  stated  "of  determining  whether  the  plain- 
tiff was  an  employee  of  the  defendant  within  the  meaning  of  that  term  as 
used  in  the  Workmen's  Compensation  Act."  It  is  unnecessary  to  deter- 
mine whether  separate  and  distinct  trials  by  jury  of  several  defenses  in 
bar  could  have  been  had  against  the  objection  of  a  party  or  whether  in 
anv  case  they  ought  to  be  permitted  as  mteitter  of  discretion.  See  St. 
1913,  c.  716,  §  2.  Ordinarily  such  separate  trials  would  seem  a  hardship 
upon  the  parties  and  a  burden  upon  the  public  treasury. 

The  facts  in  their  aspect  most  favorable  to  the  plaintiff,  as  shown  by 
the  whole  record  in  both  bills  of  exceptions,  are  that  the  plaintiff  was 
under  a  general  contract  of  employment,  with  the  defendant  for  the 
year  1912  at  a  stipulated  weekly  salary  as  its  buyer  of  millinery.  She 
worked  in  the  defendant's  store  in  Boston  and  spent  much  of  her  time 
on  the  second  and  fifth  floors,  where  were  the  showrooms  and  workroom, 
and  every  day  visited  the  basement  to  meet  jobbers.  She  had  a  regular 
hinch  hour  between  1  and  2,  to  do  with  as  she  saw  fit.  "The  plaintiff 
further  testified  that  on  the  day  of  the  accident  she,  electing  to  take  her 
lunch  in  the  workroom  on  the  fifth  floor,  sent  her  sister  Elizabeth,  who 
who  was  one  of  her  assistants,  out  to  purchase  some  food  and  two 
theater  tickets  for  the  evening  performance  at  Keith's.  Elizabeth  re- 
turned with  the  food  for  lunch  only,  having  forgotten  the  theater  tic- 
kets, whereupon  the  plaintiff,  after  partaking  of  the  lunch,  decided  to  go 
out  and  purchase  the  theater  tickets  herself.  About  20  minutes  after  one 
the  plaintiff  put  on  her  street  clothing,  hat,  gloves,  and  wrap,  and  with 
the  express  and  sole  intention  of  leaving  the  store  to  purchase  the  afore- 
said theater  tickets  for  herself  and  her  mother,  she  entered  Hie  elevator 
on  the  Tremont  street  side  of  the  store.  ♦  ♦  *  The  plaintiff  at  this 
time  was  using  the  elevator  to  do  an  errand  of  her  own  in  which  the 
defendant  was  in  no  wise  interested.  While  alighting  from  the  elevator 
at  the  street  floor  on  her  way  to  the  theater,  the  plaintiff  received  in- 
juries *  *  ♦  on  account  of  the  alleged  negligence  of  the  defendant 
company,  its  agents  and  servants."  The  e'evator  on  which  the  injury  oc- 
curred was  in  the  store  of  the  defendant  and  was  used  in  common  by  its 
customers  and  employees.  It  is  not  disputed  that  the  defendant  was  a 
subscriber  under  the  Workmen's  Compensation  Act,  subject  to  all  the 
liabilities  and  entitled  to  all  the  rights  accruing  therefrom. 

There  is  no  evidence  tending  to  show,  and  the  plaintiff  does  not  con- 
tend that  she  had  given  the  notice  required  by  part  1,  §  5,  of  the  act  as  a 
condition  precedent  in  order  to  enable  her  to  maintain  an  action  at  com- 
mon law  for  injuries  arising  out  of  and  in  the  course  of  her  employment. 

[5]  The  only  reasonable  inference  of  which  these  facts  and  the  cvi- 
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den<;e  are  susceptible  is  that  the  injury  to  the  plaintiff  arose  out  of  and 
in  the  course  of  her  employment.  She  was  within  the  store  of  her  en>- 
ployer.  The  only  occasion  for  her  presence  there  at  the  time  and  place 
was  the  fact  of  her  employment.  When  she  entered  the  store  on  her 
way  to  work  and  pursued  the  proper  course  to  the  place  of  her  labors, 
while  there  in  the  performance  of  her  duties  a^  employee  and  until  she 
had  left  the  store  by  the  ordinary  means  of  exit,  she  was  engaged  in  the 
pursuit  of  her  employment,  entitled  to  the  protection  and  subject  to  the 
limitations  of  the  Workmen's  Compensation  Act.  Numerous  of  our 
cases  illustrate  the  principle  that  the  sphere  of  emplo3mient  exists  and 
affords  its  shield  to  the  employee  while  within  the  premises  of  the  em- 
ployer on  the  way  to  or  on  the  return  from  actual  performance  of  the 
specific  duties  of  the  employment.  Sundine's  Case,  218  Mass.  1.  105  N. 
E.  433,  L.  R.  A.  1916A,  318;  Stacey's  Case,  225  Mass.  174,  114  N.  E.  206; 
O'Brien's  Case,  228  Mass.  380,  117  N.  E.  619;  Uzzio's  Case,  228  Mass.  331, 
117  N.  E.  349;  Halletfe  Case,  230  Mass.  326,  119  N.  E.  673;  Id.,  232 
Mass.  49,  121  N.  E.  503.  See  O'TooIe's  Case.  229  Mass.  165,  167,  118  N. 
E.  303,  and  Rochford's  Case,  234  Mass.  93,  124  N.  E.  891.  Several  cases 
decided  under  the  English  act  go  quite  as  far  as  our  own  decisions  in 
this  direction.  See,  for  example,  John  Stewart  &  Son  (1912)  Ltd.  v. 
Longhurst  [1917]  A.  C.  249;  Moore  v.  Manchester  Liners  Ltd.,  [19101 
A.  C  498.  Charles  R.  Davidson  &  Co.  v.  McRobb,  [1918]  A.  C.  304;  Wc1>- 
ber  V.  Wansborough  Paper  Co.,  Ltd.,  [1915]  A.  C.  51;  Lancashier  ft 
Yorkshire  Ry.  Co.  v.  Highley,  [1917]  A.  C.  352. 

The  plaintiff  was  leaving  the  store  of  her  employer  with  the  purpose 
of  doing  an  errand  on  her  own  account  having  no  relation  to  her  em- 
ployment. That  fact  is  of  no  consequence  tmder  these  circumstances. 
She  was  doing  it  on  her  own  time  and  not  on  her  employer's  time.  She 
was  in  this  particular  in  the  same  condition  as  she  would  have  been  if 
leaving  the  store  at  the  end  of  her  labor  for  the  day.  She  had  a  right 
under  the  terms  of  her  employment  to  go  out  at  the  lunch  hour  on  her 
own  affairs.  She  was  as  much  within  the  scope  of  her  employment  as 
were  any  of  the  employees  in  the  cases  cited  where  they  have  been  held 
within  the  protection  of  the  act. 

The  case  at  bar  is  distinguishable  from  Ross  v.  John  Hancock  Mut 
Life  Ins.  Co.,  222  Mass.  560,  111  N.  E.  390.  In  that  case  the  plaintiff 
was  leaving  the  public  elevator  in  her  employer's  building,  occupied  by 
many  other  tenants  as  well  as  by  itself,  at  a  floor  other  than  that  of  her 
employment  or  general  place  of  exit  on  an  errand  of  her  own,  and  it 
was  held  that  she  had  so  far  as  concerned  her  employment  left  the  pre- 
mises of  the  employer.  She  was  as  much  away  as  if  in  another  office 
building  to  visit  a  friend.  In  the  case  at  bar  the  plaintiff  was  using  the 
ordinary  means  of  leavmg  her  employer's  premises  in  the  usual  way,  but 
had  not  left  the  part  where  her  employment  carried  her.  It  follows  that 
at  the  trial  to  which  the  first  bill  of  exceptions  relates,  the  fifth  request 
of  the  defendant  for  a  directed  verdict  in  its  favor  on  the  ground  that 
the  plaintiff  was  an  employee  under  the  Workmen's  Compensation  Act 
at  the  time  of  the  accident  and  received  an  injury,  which  arose  out  of  and 
in  the  course  of  her  employment,  should  have  been  granted. 

The  question  submitted  to  the  jury  was  this: 

"At  the  time  of  the  accident  alleged  in  the  plaintiff's  amended  dec- 
laration, was  she  an  employee  of  the  defendant?" 

No  objection  appears  to  have  been  made  to  the  form  of  the  question. 
The  Jury  returned  this  answer:     "She  was  not." 

[6,  71  The  case  then  came  on  a  second  trial  to  a  jury  on  tfie  general 
issue.  The  judge  directed  a  verdict  in  favor  of  the  defendant  The 
plaintiff's  exception  thereto  constitutes  the  second  bill  of  exceptions.  It 
is  not  necessary  to  decide  whether  there  was  error  in  this  ruling  on  the 
evidence  set  forth  in  that  bill  of  exceptions  on  the  assumption  that  the 
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finding  of  the  jury  had  at  the  first  trial  must  stand,  for  the  reason  that, 
if  there  was,  the  plaintiff  has  suffered  no  harm.  A  verdict  should  have 
been  directed  on  all  the  evidence  disclosed  in  both  bills  of  exceptions  on 
the  gp-ounds  already  stated,  viz.  that,  the  plaintiff  being  an  employee  of  a 
subscriber  under  the  Workmen's  Compensation  Act  and  not  having  taken 
the  steps  necessary  to  retain  her  rights  to  an  action  at  common  law, 
and  the  injury  having  been  received  and  having  arisen  out  of  and  in  the 
course  of  her  employment,  she  could  not  maintain  an  action  at  common 
law.  This  ground  in  its  essence  is  fatal  to  her  right  to  recovery  on  the 
merits  in  an  action  at  common  law.  As  it  seems  to  us,  in  the  wise 
exercise  of  sound  discretion  there  would  have  been  but  one  trial  involv- 
ing all  issues  in  bar  of  the  plaintiff's  claim.  If  that  course  had  been  pur- 
sued, a  verdict  should  have  been  ordered  for  the  defendant  on  all  the 
evidence  for  the  reasons  stated.  Without  deciding,  however,  that  issues 
of  substance  never  can  be  divided  and  tried  separately  to  a  jury,  it  is 
enough  to  say  that,  as  matter  of  correct  rulings  of  law,  a  verdict  should 
have  been  directed  in  favor  of  the  defendant  on  the  first  trial  and  then 
there  would  have  been  no  second  trial.  But  the  second  trial  having  been 
had  and  a  final  verdict  having  been  rendered  which  was  right  in  its  re- 
sult, it  need  not  be  disturbed.  The  defendant's  exceptions  must  be  sus- 
tained and  judgment  ordered  in  its  favor  under  St.  1909,  c.  236.  It  is 
familiar  law  that  a  right  ruling  will  be  sustained  although  a  wrong  rea- 
son was  given.  Randall  v.  Peerless  Motor  Car  Co.,  212  Mass.  352,  384, 
99  N.  E.  221.  Although  the  direction  of  the  verdict  at  the  second  trial 
docs  not  fall  within  the  letter  of  this  rule,  it  comes  within  its  spirit  and 
its  substance.  It  accomplished  the  result  which  is  inevitable  on  the  whole 
record.     The  entry  may  be 

Defendant's  exceptions  sustained  and  judgn^ent  entered  for  defend- 
ant under  St.  1909,  c  236,  and  plaintiff's  exceptions  overruled. 

So  ordered. 


BLOZINA  v.  CASTILE  MINING  CO.  (No.  79.) 

(Supreme  Court  of  Michigan.    June  7,  1920.) 

178  Northwestern  Reporter,  57. 

1.  MASTER  AND  SERVANT— COMPENSATION  CLAIMANT,  AL- 

LEGING DEPENDENCY,  PRESUMED  SUPPORTED  BY 
EARNINGS  OF,  INSTEAD  OF  RENT  RECEIVED  BY,  DE- 
CEASED SON. 

Relative  to  whether  claimant  under  Workmen's  Compensation  Act, 
dependent  on  deceased,  his  son,  received  his  support  from  the  son's  earn- 
ings or  the  rent  of  the  son's  house,  it  is  a.  fair  inference,  in  the  absence 
of  proof,  that  expenses  of  and  indebtedness  on  the  house,  paid  by  the 
son,  were  paid  with  the  rent. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

2.  MASTER    AND    SERVANT— COMPENSATION    COMMISSION- 

ER'S REPORT  HELD  INCOMPETENT,  AS  HEARSAY. 

Hearsay  statements  in  report  of  deputy  commission,  appointed  by  In- 
dustrial Accident  Board  under  Comp.  Laws  1915,  §  5472,  to  make  in- 
vestigations, are  not  competent  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 
Vol.  VI — Comp.  23. 
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3.  MASTER  AND  SERVANT— COMPENSATION  AWARD.  BASED 

ON  HEARSAY  EVIDENCE,  WILL  BE  REVERSED. 

While  the  Industrial  Accident  Board  will  not  be  reversed  for  ad- 
mission of  hearsay  evidence,  if  there  is  any  proper  evidence  to  support 
its  finding,  there  being  nothing  but  such  incomepetent  evidence,  its  finding 
must  be  held  unsupported. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER    AND    SERVANT— COMPENSATION    LIMITED    TO 

"DEPENDENTS  ON  EARNINGS." 

By  provision  of  Comp.  St.  1915,  §  5435,  only  "dependents  on  earnings" 
of  deceased  employee  are  entitled  to  award  under  Workmen's  Compen- 
sation Act;  and  this  is  unaffected  by  section  5443,  providing  that  no 
saving  or  insurance  of  the  injured  employee  shall  be  considered  in  de- 
termining the  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  (Acts  Ex.  Sess. 
1912,  Nk).  10)  by  Peter  Blozina,  for  death  of  her  son,  opposed  by  the 
Castile  Mining  Company,  the  employer.  Award  was  made  by  the  In- 
dustrial Accident  Board,  and  tl)^  employer  brings  certiorari.  Award  set 
aside,  and  the  case  remanded. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows.  Stone,  and 
Bird,  JJ. 

Belmont  Waples,  of  Ironwood,  (Harold  J.  Waples,  of  Ironwood, 
of  counsel),  for  appellant. 

Fred  F.  Murphy,  of  Iron  River,  for  appellee. 

Fellows,  J.  Certiorari  to  the  Industrial  Accident  Board.  The  case 
was  heard  on  a  stipulation  of  facts  signed  by  the  attorneys  for  the 
parties,  from  which  it  appears  that  Anton  Blozina,  son  of  claimant,  was 
an  employee  of  defendant,  and  met  an  accidental  death  arising  out  of 
and  in  the  course  of  the  employment.  His  wage  was  4.80  per  day.  He 
contributed  $45  per  month  to  the  support  of  claimant,  who  was  unable 
to  work  and  support  himself.  Deceased  was  the  owner  of  a  building  at 
Caspian,  which  rented  for  $45  per  month;  there  was  a  mortgage  upon  it 
of  $550,  and  there  was  also  due,  for  material  and  labor  whidi  went  into 
its  construction,  $1,550.  Insurance  and  ta3):es  for  the  year  prior  to  his 
death,  and  which  were  paid  by  him,  amounted  to  $127.73.  A  deputy 
commissioner,  who  had  a  conference  with  the  parties  prior  to  the  sub- 
mission of  the  matter  to  arbitration,  with  a  view  to  adjusting  the  differ- 
ences, made  a  report  to  the  board,  stating  that  the  )rear  prior  to  death 
deceased  paid  $350  on  the  mortgage,  reducing  it  to  the  amount  of  $650. 
There  was  no  statement  of  this  fact  in  the  stipulation,  and  nothing  before 
the  board  on  this  subject,  other  than  this  report. 

Defendant  insisted  before  the  board,  and  here  insists,  that  under  our 
statute  (section  5435,  C.  L.  1915),  which  is  similar  in  language  to  the 
statutes  of  some  of  the  states  and  dissimilar  to  others,  dependents  entitled 
to  compensation  under  the  provisions  of  the  acts  are  those  who  are  de- 
pendent upon  the  "earnings"  of  the  deceased  employee;  the  language  of 
the  section  being,  "wholly  dependent  upon  his  earnings  for  support  at  the 
time  of  the  injury,"  and  only  partly  dependent  upon  his  earnings  for  sup- 
port at  the  time  of  his  injury."  It  is  argued  that,  the  statute  having  fixed 
the  dependency  as  a  dependency  upon  "earnings."  the  burden  rests  upon 
claimant  to  show  such  dependency  in  order  to  entitle  him  to  compensation, 
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and  that  in  the  instant  case  he  has  not  discharged  such  burden;  that  deceased 
received  an  income  from  the  rent  of  the  building  in  the  same  amount  as 
was  devoted  to  hrs  father's  support;  and  that  it  is  conjectural  and  specu- 
lative as  to  whether  such  support  came  from  rent  of  the  building  or  from 
earnings  as  a  laborer. 

The  Industrial  Accident  Board,  without  specifically  deciding  the 
question  of  the  construction  of  the  statute,  held  that  it  could  consider  the 
report  of  the  deputy  commissioner  as  evidence  of  the  facts  therein  stated ; 
and,  accepting  the  statement  that  deceased  paid  $350  on  mortgage,  inferred 
that  the  income  from  the  building  was  entirely  devoted  to  the  expenses  of 
and  indebtedness  on  the  building,  and  concluding  that  the  claimant  was 
wholly  dependent  upon  the  earnings  of  deceased  and  awarded  him  the 
maximum. 

[1-3]  We  agree  with  the  board  that  it  was  a  proper  inference  to  be 
drawn,  in  the  absence  of  proof,  that  the  income  from  the  building  was 
first  devoted  to  the  building.  In  the  absense  of  proof,  we  think  it  proper 
to  charge  against  the  income  from  the  building  its  expenses  and  interest 
charges  upon  the  indebtedness  upon  it,  including  the  indebtedness  for 
labor  and  material,  as  also  all  sums  paid  upon  the  mortgage,  and  if  the 
rent  from  the  building  was  exhausted  by  such  charges  and  expenses,  it  is 
then  obvious  that  claimant  received  his  support  from  the  earnings  of 
deceased.  The  board,  however,  based  its  finding  that  $350  had  been  paid 
on  the  mortgage  solely  on  the  statement  of  the  deputy  commissioner  to 
that  effect.  By  section  5472,  C.  L.  1915,  the  board  is  empowered  to  appoint 
not  to  exceed  two  deputy  commissioners  and  the  section  empowers  them 
to  make  investigations,  etc^  but  the  section  does  not  make  their  report 
evidence,  and  it  is  difficult,  if  not  impossible,  to  perceive  its  binding  force 
upon  either  party.  The  statements  contained  in  it  are  hearsay,  and  while 
we  do  not  reverse  for  the  admission  of  hearsay  testimony,  and  do  affirm 
where  there  is  any  proper  testimony  to  support  the  finding,  notwithstand- 
ing the  admission  of  the  improper  evidence  in  the  record  to  support  the 
the  finding  is  inadmissible  hearsay  evidence,  we  are  bound  to  say  %t 
matter  of  law  that  the  finding  is  not  supported  by  the  evidence — ^i.  e., 
competent  evidence.  Ginsberg  v.  Burroughs  Adding  Machine  Co.,  204 
Mich.  130,  170  N.  W.  15. 

[4]  The  Massachusetts  act  (chapter  751,  St.  1911)  contains  the  same 
language  as  to  dependency  as  does  ouf  act;  it  also  contains  a  provision 
similar  to  the  provision  found  in  our  act  in  section  5443,  C  L.  1915.  In 
Dcrinza's  Case,  229  Mass.  435,  118  N.  E.  942,  the  Supreme  Judicial  Caart 
of  that  state  had  under  consideration  the  question  of  dependency  of  a 
wife  living  apart  from  her  husband,  and  it  was  there  said : 

"The  terms  of  our  act  award  compensation  to  those  dependent  upon 
the  'earnings'  of  the  deceased  employee,  and  not  to  those  supported  by 
him,  differing  thus  from  the  statutes  of  some  other  jurisdictions.  See, 
for  example,  Crookston  Lumber  Co.  v.  District  Court,  131  Minn.  27. 
Therefore  in  the  case  at  bar  the  finding  can  be  supported  only  if  the  wife 
could  be  found  to  have  been  totally  dependent  upon  the  earnings  of  her 
deceased  husband,  and  not  upon  investments  of  his  property.  This  is  so, 
giving  to  'earnings*  the  broadest  meaning  of  which  it  reasonably  is  sus- 
ceptible .  Jenks  V.  Dyer,  102  Mass.  235.  Chester  v.  McDonnald,  185  Mass. 
54.  The  terms  of  part  2,  §§  7  and  12,  the  latter  to  the  effect  that  'no  sav- 
ings  or  insurance  of  the  injured  employee  *  *  ♦  shall  be  taken  into 
consideration  in  detemvining  the  compensation  to  be  paid  *  under  the  act, 
do  not  modify  and  are  not  in  any  respect  in  conflict  with  the  explicit  and 
unequivocal  provisions  of  part  2,  §  6,  and  part  5,  §  2,  to  the  effect  that 
dependency  in  case  of  death  of  an  employee  shall  be  ascertained  solely 
with  reference  to  the  fact  whether  the  claimants  were  wholly  of  partly 
dependent  upon  the  earnings  of  the  employee  for  support  at  the  time  of 
the  injury."* 
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Our  attention  has  not  been  challenged  to  the  decision  of  the  court  of  last 
resort  of  any  other  state  having  similar  provisions  to  ours,  nor  has  our 
investigation  led  us  to  one  where  a  contrary  doctrine  has  been  announced. 
Indeed,  the  question  is  not  liable  to  arise  with  any  degree  of  frequency. 
We  are  persuaded  that  we  should  follow  the  holding  of  the  Massachusetts 
court.  The  language  of  our  act  expressly^  states  "dependent  upon  his 
earnings  for  support"  That  the  earnings  of  an  employee  arc  distinct  and 
different  from  rent  he  receives  for  a  building  is  patent.  The  Legislature 
of  this  state  saw  fit  to  use  the  precise  language  of  the  Massachusetts  act 
and  to  purposely  use  the  word  "earnings."  We  may  not  eliminate  it  from 
our  consideration,  nor  modify  it  by  some  other  inapplicable  portion  of 
tfie  act  The  section  under  consideration  deals  exclusively  with  the  ques- 
tion of  dependency  and  is  quite  complete  in  itself. 

It  follows  that  the  award  must  be  set  aside.  The  case  will  be  re- 
manded to  the  Industrial  Accident  Board,  where  the  parties  may  introduce 
such  further  proof  and  take  suth  further  proceedings,  not  inconsistent 
herewith,  as  they  may  be  advised.  This  wa-s  the  course  pursued  in 
Derinza's  Case,  supra,  and  in  Finn  v.  Detroit,  etc,  Ry.,  190  Mich.  112,  155 
N.  W.  721,  L.  R.  A.  1916C,  1142. 


DEWEY  V.  DEWEY  FUEL  CO.  et  al.  (No.  66.) 

(Supreme  Court  of  Michigan.  June  7,  1920.) 

178  Northwestern  Reporter  36, 

1.  MASTER  AND  SERVANT— EMPLOYEE  OF  ANOTHER.  WITH- 

IN  COMPENSATION  ACT,  HELD  TO  INCLUDE  CORPORATE 

OFFICER  WORKING  AS  EMPLOYEE. 

A  stockholder  and  president  of  a  corporation  engaged  in  the  fuel 
bcisiness,  who  was  employed  by  the  manager  as  an  employee  in  the  yard 
at  $2  per  day  and  was  carried  on  the  payroll  as  an  employee  and  obeyed 
the  orders  of  the  manager,  was  employed  by  another,  within  Workm«i*s 
Compensation  Act,  pt.  1,  §  7,  so  as  to  entitle  his  widow  to  compensation 
for  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employed.) 

2.  MASTER    AND    SERVANT— COMPENSATION    ARBITRATOR 

HELD    ELIGIBLE  THOUGH  HE  BECAME  CLAIMANTS  AT- 
TORNEY. 

The  fact  that  an  arbitrator  in  a  proceeding  under  Workmen's  Com- 
pensation Act  acted  as  attorney  for  claimant  several  weeks  after  the 
arbitration  had  ended  did  not  render  such  arbitrator  ineligible  under  a 
rule  promulgated  by  the  Compensation  Board  excluding  persons  as 
arbitrators  who  are  financially  interested  in  the  outcome  of  the  case. 

(For  other  cases,  see  Master  nd  Servant,  Dec.  Dig.  §  398^;  New, 
Vol.  8A  Key-No.  Series.) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  Henrietta  E.  Dewey  under  the  Workmen's  Compen- 
sation Act  to  obtain  compensation  for  the  death  of  her  husband,  opposed 
by  the  Dewey  Fuel  Company,  the  employer,  and  the   Southern   Surety 
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Compaiw.    There  was  an  award  of  compensation,  and  the  employer  and 
Surety  Company  bring  certiorari.    Award  Affirmed. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Qark,  Bird,  and  Sharpe,  JJ. 

Walter  M.  Nelson,  of  Detroit,  for  appellants. 
Forrest  C.  Badgley,  of  Jackson,  for  appellee. 

Bird,  J.  Plaintiff  claims  that  her  husband,  while  in  ihe  employ  of  the 
Dewey  Fuel  Company,  met  his  death  under  circumstances  which  entitle 
her  to  an  award  "under  the  Workingmen's  Compensation  Act  (Pub.  Acts 
[Ex.  Sess.]  1912,  No.  10).  Liability  is  denied  by  defendants  on  the 
grounds : 

(a)  That  neither  the  injury  nor  the  death  of  Mr.  Dewey  was  caused 
by  an  accident  arising  out  of  his  emplo3mient. 

(b)  That  the  injury  and  death  were  the  result  of  intentional  and 
^^illful  misconduct. 

(c)  Because  one  of  the  arbitrators  was  not  a  disinterested  party 
within  the  meaninig  of  the  rules  of  the  commission. 

[1]  (a)  The  material  part  of  the  testimony  bearing  upon  this  question 
is  that  plaintiff  was  a  stockholder  in  and  president  of  the  defendant  fuel 
company.  He  served  as  president  without  salary.  Being  unfitted  for 
office  of  executive  work,  and  desiring  to  be  employed,  he  accepted  a  place 
a<;  an  employee  in  the  yard  at  $2  per  day  and  was  carried  on  the  payroll 
as  an  employee.  He  was  called  a  yardman.  His  work  was  principally  to 
assist  the  drivers  in  loading  their  wagons  at  the  yard.  On  the  morning  of 
the  accident  the  deceased  was  ordered  by  the  manager  to  go  to  another 
part  of  the  city,  where  defendant  had  some  wood  stored,  to  pile  and 
measure  a  quantity  and  get  it  ready  for  the  drivers.  On  his  way  there, 
while  crossing  a  street,  he  was  run  into  by  a  passing  automobile,  knocked 
down,  and  run  over,  resulting  in  injuries  which  caused  his  death.  The 
argument  of  appellants  is  that  the  deceased  was  not  an  employee  within 
the  meaning  of  the  Compensation  Law  because  he  was  an  employer;  and 
this  argument  is  based  upon  the  fact  that  he  was  a  stockholder  and  presi- 
dent of  the  company. 

Had  the  deceased  been  engaged  at  the  time  in  executive  work  as  an 
officer  of  the  company  and  had  done  this  work  incidentally  to  his  own, 
there  might  be  some  basis  for  arguing  that  he  did  not,  as  an  employee, 
come  within  the  act;  but  those  were  not  the  facts.  The  deceased  was 
reigularlv  engaged  as  an  employee  with  the  title  of  "yardman,"  doing  the 
work  of  an  employee,  paid  as  an  employee,  and  subject  to  the  orders  of 
the  manager  as  an  empolyee,  and  when  struck  by  the  automobile  he  was 
on  his  way  to  do  some  work  as  an  employee  in  obedience  to  the  orders 
of  the  manager.  The  mere  fact  that  back  of  this  employment  he  was  a 
stockholder  of  the  company  and  acted  as  its  president  could  not  alter 
the  character  of  his  employment.  Neither  his  status  as  a  stockholder  nor 
his  position  as  president  obligated  him  in  any  way  to  perform  the  work  of 
an  empIo>ee.  Had  the  company  not  been  an  artificial  person,  the  argument 
might  be  more  plausible  that  he  was  working  for  himself,  but,  when  he 
was  employed  by  the  manager  of  a  legal  entity  we  think  he  was  employed 
by  another  within  the  meaning  of  the  act.  Part  1,  §  7,  of  act  10,  Laws 
r912.  The  confusion  which  arises  from  the  closeness  of  the  relation 
between  the  deceased  and  the  corporation  clears  up  very  rapidly  when  one 
considers  that' the  company  had  a  legal  entity  which  was  as  distinct  as 
that  of  the  deceased,  for  the  purposes  of  owning  property  and  controlling 
its  affairs.  Our  conclusion  is  that  the  board  was  justified  in  reaching  the 
conclusion  it  did  upon  this  question. 
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(b)  We  have  read,  with  some  care,  the  circumstances  under  which  the 
deceased  collided  with  the  autmomobile  and  we  see  nothing  in  then*  in 
any  way  indicating  that  he  intentionally  or  willfully  put  himself  in  the  way 
of  the  machine. 

[2]  (c>  A  rule  promulgated  by  the  Compensation  Board  excludes 
persons  as  arbitrators  who  are  Hnanacially  interested  in  the  outcome  of 
the  case,  and  persons  who  are  so  nearly  related  to  the  parties  that  they 
may  be  fairly  deemed  to  be  financially  interested  in  the  decision.  1916  W. 
C.  C.  p.  404. 

Appellants  insist  that,  because  Mr.  Forest  C.  Badgley,  who  was  one  of 
the  arbitrators,  afterwards  represented  the  widow  on  appeal  before  the  Ac- 
cident Board  the  rule  was  violated  and  the  award  made  invalid.  It  ap- 
pears from  the  statement  of  Mr.  Badgley,  who  is  a  reputable  attorney, 
that  he  was  invited  by  appellants  to  act  as  an  arbitrator  in  the  case;  that 
he  accepted  and  sat  with  the  other  arbitrators  and  joined  in  the  award; 
that  he  had  had  no  previous  acqaintaince  with  claimant  prior  to  the  day 
the  arbitration  began ;  that  he  first  met  her  on  that  day  at  the  arbitration ; 
and  that  he  had  never  done  any  business  for  her.  We  fail  to  see  how 
the  fact  that  Mr.  Badgley  acted  for  "claimant  several  weeks  after  -the 
arbitration  had  ended  could  have  any  influence  upon  his  judgment  several 
weeks  prior  to  that  time.  Nothing  has  been  made  to  appear  of  record  that 
would  lead  us  to  any  such  conclusion..  We  think  the  objection  is  withofut 
merit. 

Finding  no  error  in  the  record  the  conclusion  of  the  Accident  Board 
will  be  affirmed,  with  costs  to  the  plaintiff. 


NIXON  v.  FURNITURE  MFRS.'  ASS'N  et  al.     (No.  32.) 
(Supreme  Court  of  Michigan.    April  1,  1920.) 
117  Northwestern  Reporter  957. 

MASTER  AND  SERVANT— PETITION  FOR  RELIEF  FROM  PAY- 

MENT  OF  COMPENSATION  DISMISSED. 

A  petition  by  employer,  seeking  to  be  relieved  from  further  payments 
of  compensation,  held  properly  denied,  where  the  proof  showed  that,  al- 
though the  employee  had  not  fully  recovered,  he  worked  about  a  week, 
receiving  full  wages,  and  then  left,  but  did  not  show  his  earnings  there- 
after. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419. 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  (juy  Nixon, 
employee,  against  the  Furniture  Manufacturers'  Association*  employer, 
and  others.  The  Industrial  Accident  Board  approved  the  parties*  agree- 
ment as  to  compensation,  under  which  payment  was  made  until  the 
employee  left  the  employment,  after  which  respondents  asked  relief  from 
further  liability.  The  board  dismissed  their  petition,  and  respondents 
bring  certiorari.  Order  and  finding  affirmed  in  part,  and  eliminated  in 
part. 

Argued  before  Moore,  C.  j.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird  and  Sharpe,  JJ. 

Francis  D.  (Tampau,  of  Grand  Rapids,  for  appellants. 
Glenwood  C.  Fuller,  of  Crrand  Rapids,  for  appellee. 
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Clark,  J.  On  April  9,  1919,  applicant,  Guy  Nixon,  sustained  an  ao* 
ddental  personal  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment with  respondent  Furniture  Manufacturers'  Association.  An  agree- 
ment in  regard  to  compensation  was  entered  into  between  the  parties  and 
approved  by  the  Industrial  Accident  Board,  and  compensation  was  paid 
thereunder  from  the.  date  of  the  accident  to  June  24,  1919.  On  June  2S, 
1919,  applicant  returned  to  his  employment,  when,  as  stated  by  employer's 
foreman,  he  was  "not  in  shape  to  work"  and  not  able  to  do  the  work'  he 
had  been  doing  when  injured,  but  was  permitted  to  do  light  work,  which 
he  did  for  about  one  week.  He  then  left  the  employment  with  said  res- 
IK>ndent.  On  September  12,  1919,  respondents  filed  with  the  board  a  peti- 
tion ailing  that  full  compensation  had  been  paid  and  asking  to  be  re- 
lieved from  further  liability  in  the  cause.  A  hearing  was  had  September 
30.  1919  That  applicant  was  employed  or  received  wages  subsequent  to 
his  employment  with  said  respondent  there  was  before  the  board  no 
competent  evidence,  as  distinguished  from  hearsay. 

Dr.  Webb  examined  applicant  about  five  weeks  before  the  hearing 
and  said  that  applicant  was  then  not  fully  recovered,  but  was  able  to  do 
light  work,  that  a  full  recovery  was  to  be  expected,  and  that  he  advised 
applicant  to  work.  The  board,  not  ordering  further  proof,  in  order  that 
the  facts  necessary  to  a  decision  upon  the  merits  might  be  before  it,  in 
the  exercise  of  its  discretion,  made  an  order  and  finding  from  which  we 
quote: 

"That  on  or  about  June  25,  1919,  the  applicant  resumed  employment, 
although  he  had  not  fully  recovered  from  the  effects  of  the  accidental  in- 
jury he  sustained,  and  that  he  worked  about  one  week,  receiving  full 
wages  for  said  period,  and  then  left  the  respondent's  employ. 

"That  the  proofs  do  not  show  the  earnings  of  the  applicant  since  he 
was  last  in  respondent's  employ,  and  the  board  is  therefore  not  in  a  posi- 
tion to  determine  at  this  time  whether  or  not  any  compensation  is  due  in 
the  case. 

"ft  is  therefore  ordered  and  adjudged  that  said  petition  should  be 
and  the  same  is  thereby  denied." 

The  part  of  the  order  and  finding  above  quoted  is  affirmed.  The  re- 
maining portion  of  the  order  and  finding,  being  in  part  inconsistent,  and 
in  part  irtercly  declaratory  of  the  statute,  will  be  eliminated 


-♦♦^ 


STEIN  V.  PACKARD  MOTOR  CAR  CO.     (No.  90.> 

(Supreme  Court  of  Michigan.    June  7,  1920.) 

178  Northwestern  Reporter  61.) 

1.  MASTER    AND    SERVANT— COMPENSATION    CLAIM    HELD 

INSUFFICIENT. 

Where  an  injured  en>ployee  made  no  claim  for  compensation  within 
the  time  limited  by  Workmen's  Compensation  Law,  pt.  2,  §  15,  except 
that  in  ar  conversation  with  the  doctor  of  the  employer  he  inquired  as  ta 
whether  he  would  be  paid  for  the  time  lost,  and  being  informed  that  he 
would  not  be  paid  arranged  to  return  to  work  after  an  absence  of  seven 
days,  such  conversation  did  not  constitute  a  claim,  though  the  statute  does 
not  in  terms  require  claim  in  writing. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
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2.  MASTER  AND  SERVANT  —  EMPLOYER  HELD  NOT  ES- 
TOPPED FROM  URGING  FAILURE  TO  MAKE  TIMELY 
CLAIM  FOR  COMPENSATION. 

An  employer  who  furnished  an  injured  employee  with  medical  at- 
tention and  gave  him  light  work  as  soon  as  he  was  able  to  do  anything, 
paying  him  the  same  wages  as  before,  was  not  thereby  estopped  from  urg- 
ing tl^  employee's  failure  to  make  timely  claim. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Certiorari  to  the  Industrail  Accident  Boaid. 

Claim  by  Chailes  Stein  for  compensation  under  the  Workmen's  Com- 
pensation Laws  against  the  Packard  Motor  Car  Company.  The  Industrial 
Accident  Board  awarded  compensation,  and  the  employer  brings  certiorari. 
Award  reversed. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpe,  JJ. 

Beaumont,  Smith  &  Harris,  of  Detroit,  for  appellant. 
Behr  &  Coolidge,  of  Detroit,  for  appellee.. 

Brooke,  J.  On  March  4,  1918,  claimant  received  injury  arising  out  of 
and  in  the  course  of  his  employment.  The  injury  consisted  in  the  break- 
ing of  both  bones  of  left  forearm.  Claimant  was  at  once  taken  to  the 
office  of  Dr.  George,  at  the  company's  plant.  (Dr.  (George  devotes  his 
time  to  the  treatment  of  defendant's  injured  employees,  and  is  in  charge 
of  defendant's  compensation  department.)  The  arm  was  put  in  a  splint, 
and  was  set  the  following  day  at  Harper  Hospital  under  a  fluoroscope. 
Claimant  carried  his  arm  in  a  cast. 

On  the  eighth  day  after  the  injury,  he  returned  to  work,  and  from 
that  time  up  to  the  date  of  the  hearing  before  the  Industrial  Accident 
Board  he  continued  in  the  employment  of  the  respondent,  earning  wages 
as  great  or  greater  than  he  received  at  the  date  of  his  injury.  He  made 
a  claim  in  writing  for  compensation  on  December  10,  1918— nine  months 
and  some  days  after  the  receipt  of  the  injury.  Interrogated  with  ref- 
erence to  the  written  notice,  he  testified: 

"Q.  Was  that  the  first  cMie?    *    *    *    A.  Yes,  sir.    ♦    *    ♦ 

"Commr.  Reaves:  Yes,  1918.  There  is  our  stamp,  as  we  received  it 
there,  just  to  identify  it.  Did  you  ever  make  any  claim  to  the  Packard 
Motor  Car  Company  prior  to  the  time  that  you  sent  this  in?  A.  No,  be- 
fore that  I  asked  Dr.  George  what  he  could  do  about  it,  and  he  said  he 
didn't  think  he  could  do  nothing,  so  I  went  back  to  work.  I  said  I  could- 
n't lay  around  ten  weeks  and  accept  $2  a  week,  and  so  I  went  back  to  work 
and  put  in  my  time. 

"Q.  What  did  you  say  at  that  time?  A.  I  asked  him  what  they  could 
do  for  the  time  I  lost  He  said  they  wouldn't  do  anything  on  account  of 
not  being  off  two  weeks.  I  says  I  can't  lay  off.  I  says  my  arm  is  in  a 
ctst,  and  I  can  just  as  well  sit  there  as  sit  home,  so  I  went  out  there  and 
and  did  all  I  could  with  one  hand  and  got  my  pay  for  it. 

"Q.  Do  you  remember  the  exact  words  you  used  at  that  time  to  Dr. 
George?    A.  That  is  about  what  I  told  him. 

"Q.  Asked  him  what  they  were  gpoing  to  do  about  it?  A.  I^asked  him 
what  they  were  going  to  do  about  the  time  I  lost.  He  said  I 'didn't  lay 
off  two  weeks.  I  said,  'I  can't  lay  off  two  weeks  just  to  wait  for  it,'  and 
so  I  went  in  on  the  eighth  day. 

"Q.  Did  you  ever  say  anything  about  it  to  him  after  that?  A.  No;  he 
is  the  only  man  I  talked  with  about  it.  He  told  me  that.  That  is  all  I 
thought   I   oould   get. 
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"Q.  After  December  10,  you  filed  your  claim  with  us?    A.  Yes. 
"Q.  Did  you  file  claim  at  the  same  lime  with  the  Packard  Motor  Car 
Company?    A.  Yes,  sir. 

"Q.    Filed  the  original  with  them  and  copy  with  us?    A.  Yes,  sir. 

"I  think  that  is  all. 

"By  Mr.  Smith :  Q.  In  your  affidavit,  Mr  Stein,  is  that  your  signature 
there  (indicating)  ?    A.  Yes. 

"Q.  Do  you  remember  signing  that  at  Mr.  Coolidge's  request?  A. 
Yes. 

"In  this  affidavit  you  say:  'PlaintiflP  further  states  that  he  was  in- 
formed by  said  Dr.  George,  and  likewise  by  an  expert  surgeon  called  in 
for  consulution  by  said  respondent,  that  the  chances  for  success  and  of 
said  proposed  operation  were  far  from  sure.  Plaintiff  further  states  that 
at  this  time  he  first  became  aware  of  the  fact  that  this  injury  was  perma- 
nent, and  that  the  condition  of  his  arm  would  not  improve;  that  he  there- 
upon refused  to  submit  to  such  operation,  and  promptly  thereafter  served 
and  filed  notice  of  claim  for  injury  authorized  under  the  Compensation 
Law  of  the  state  of  Michigan.'  This  notice  which  has  been  called  to  your 
attention,  you  recall  swearing  to  this  in  your  affidavit  ? 

"Mr.  Coolidge:  Is  that  sworn  to? 

"Q.  Stated;  you  recall  signing  that  statement?     A.  Yes. 

"Q.  And  that  is  the  first  time  you  filed  any  notice  with  the  Packard 
Motor  Car  Company  or  with  the  Accident  Board  under  the  compensation 
law?    A.  Yes,  sir. 

"Arbitrator  Joncas:  What  is  the  date  of  that  statement? 

"Q.  The  statement  is  dated  the  8th  of  February,  1919,  and  notice  of 
the  claim  was  dated  December  10,  1918.  That  is  your  signature  there? 
A.  Yes,  sir. 

"Q.  And  that  is  the  notice  that  was  served,  on  the  Packard  Motor 
Car  Company  at  that  time?    A.  Yes,  sir. 

"Q.  And  all  you  talked  with  Dr.  George  about  just  about  the  time 
of  the  accident  was  about  your  loss  of  time,  as  you  stated?  A.  Yes;  that 
is  all. 

"Q.  Now —  A.  I  didn't  know  at  that  time  the  way  the  arm  was  go- 
ing to  come  out. 

"Q.  No,  you  didn't  know  that  until  after  this  session  at  the  hospital 
when  you  talked  about  the  operation?    A.  Yes,  sir. 

"Q.  That  is  the  first  time  you  thought  you  ought  to  file  claim  against 
the  company?  A.  He  gave  me  ^ood  advice;  my  arm  would  be  all  right, 
so  I  went  by  his  instructions,  thinking  it  would  turn  Out  that  way. 

"Q.  If  it  had  turned  out  and  you  hadn't  found  out  you  couldn't  get 
a  guaranteed  operation,  you  didn't  have  any  intention  of  making  a  claim 
as  you  did,  in  other  words?    A.    No.;  if  I  Could  use  all  my  arm. 

"Q.  And  the  first  time  you  got  around  and  determined  you  wanted 
to  make  a  claim  was  when  they  told  you  they  couldn't  guaranty  it,  and 
you  made  up  your  mind  you  didn't  want  to  take  a  chance  on  the  opera- 
tion?   A.  Yes. 

"Q.  Now,  I  notice  in  this  first  part  of  December  there  is  quite  a  little 
time  lost  there.  Were  you  away,,  or  did  you  stop  work,  or  what  was  that 
lay-off?    A.  December  after  the  accident? 

'*Q.  Yes.    A.  Yes;  I  had  sickness  at  home  in  the  family. 
**Q.  So  you  say  that  lay-off  in  the  latter  part  of  November  and  first 
of  December  was  due  to  that  sickness?    A.  Yes. 
"Q.  That  is  all. 

Touching  the  same  point.  Dr.  George  testified  as  follows: 
'\Q.  How  long  was  Mr.  Stein  off  at  the  time  of  the  injury — off  work 
— as  far  as  you  know?    A.  About  a  week. 

"Q.  Did  you  have  any  conversation  with  him  at  that  time  about  the 
injury  and  about  his  working?    A.  Yes,  he  asked  me  if  he  was  getting 
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pay  for  the  time  he  was  losing,  and  I  told  him  no,  and  that  the  compensa- 
tion law  did  not  apply  imless  he  was  out  two  weeks,  and  he  suggested— 
while  he  thought  the  company  ought  to  give  him  something  t^cause  it 
wasn't  his  fault  that  he  got  hurt;  under  the  circumstances  he  thought 
the  best  thing  for  him  to  do  was  to  return  to  vfork  if  they  would  allow 
him  to  work  out  there  at  such  work  he  could  do  with  the  plaster  cast  on. 

"Q.  Did  he  go  back  to  work  then?  A.  Yes,  about  a  week  after  the 
arm  was  broken. 

"Q.  That  is  inside  of  two  weeks  he  went  back?  A.  Oh,  yes;  inside 
of  two  weeks  he  went  back. 

"Q.  Did  he  state  anything  to  you  indicating  any  intent  to  make  daim 
against  the  Packard  for  injury?  A.  No;  he  seemed  satisfied.  He  was 
cared  for  right  along." 

Defendant  having  denied  liability,  an  arbitration  was  held,  which  re- 
sulted in  a  denial  of  relief  to  claimant,  the  committee  holding: 

*****  Chailes  Stein  is  not  entitled  to  receive  and  recover  com- 
pensation from  said  respondent,  Packard  Motor  Car  Company,  as  no 
claim  for  compensation  was  made  within  six  months  of  the  accident" 

[1]  The  statute  (section  15,  pt.  2  of  the  Workmen's  Compensation 
Law  (section  5445,  Comp.  L.  1915])   provides: 

"No  proceedings  for  compensation  for  an  injury  under  this  act  shall 
be  maintained,  *  *  *  unless  the  claim  for  compensation  with  respect 
to  such  injury  shall  have  been  made  within  six  months  after  the  occur- 
rence of  the  same.    ♦    ♦    ♦  »' 

The  act  does  not  in  terms  require  that  the  claim  for  compensation  be 
made  in  writing,  and  this  court,  has  never  so  held.  It  is  undisputed  upon 
this  record  that  no  written  claim  for  compensation  was  made  by  claimant 
until  December  10,  191*8,  too  late  to  comply  with  the  statute;  but  it  is 
urged  that  the  conversation  between  claimant  and  Dr.  George,,  as  testified 
to  by  claimant,  constitutes  such  a  daim  for  compensation  as  would  satisfy 
the  statute,  and  it  was  so  held  by  the  board  on  appeal.  We  are  unable  to 
agree  with  this  holding.  It  seems  quite  plain,  upon  a  perusal  of  this 
testimony,  that  what  claimant  was  seeking  at  that  time  was  knowledge  as 
to  whether  he  would  be  paid  for  the  time  he  was  losing  (seven  days  had 
already  elapsed),  and  he  was  properly  advised  by  Dr.  (jeorge  that  under 
the  law  he  would  not  be  paid  for  that  lost  time;  it  being  less  than  two 
weeks.  It  seems  quite  clear  that  he  determined  to  make  a  daim  for 
compensation  only  after  he  had  refused  to  submit  to  an  operation,  for 
he  testified: 

"Q.  And  the  first  time  you  got  around  and  determined  you  wanted 
to  make  a  claim  was  when  they  told  you  they  couldn't  guarantee  it,  and 
you  made  up  your  mind  you  didn't  want  to  take  a  chance  on  the  opera- 
tion?   A.  Yes." 

We  must  hold,  without  considering  the  other  two  questions  raised 
by  appdlant,  that  claimant  is  entitled  to  no  relief.  Brown  v.  Weston- 
Mott  Co.,  202  Mich.  592,  168  N.  W.  437;  Rubin  v.  Fisher  Body  Co.,  205 
Mich.  605,  172  N.W.  534. 

[2]  The  claim  that  the  defendant  should  be  held  to  be  estopped  from 
urging  daimanfs  faihire  to  make  his  claim  seasonably  is  without  merit. 
Nothing  was  done  by  the  defendant  or  any  of  its  officers  by  act  or  word, 
so  far  as  this  record  disclosed,  to  induce  claimant  to  withhold  the  filing 
of  his  daim.  Defendant  gave  him  employment  as  soon  as  he  was  able 
to  perform  his  work,  and  paid  him  as  much  or  more  than  he  received  be- 
fore. It  afforded  him  the  best  medical  attention  possible.  These  humani- 
tarian acts  surely  should  not  be  held  to  work  an  estoppel  in  favor  of 
claimant  and  agamst  defendant. 

The  award  of  the  board  is  reversed  and  held  for  naught. 
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TANNER  V.  ALUMINUM  CASTINGS  CO.  et  al.     (No.  95.) 

(Supreme  Cx)urt  of  Michigan.    June  7,  1920.) 

178  Northwestern  Reporter  69. 

MASTER   AND    SERVANT   —   COMPENSATION    AWARD    FOR 

DEATH  FROM  ACCIDENT  HELD  BINDING  ON  REVIEWING 

COURT. 

In  proceedings  under  Workmen's  Compensation  Act  for  compensation 
for  death  of  employee,  where  there  is  evidence  from  which  it  can  be  in- 
ferred that  the  accident  so  reduced  employee's  vitalhy  that  he  succumbed 
to  an  illness  which  caused  his  death,  the  court  on  certiorari  will  not  dis- 
turb the  Industriad  Accident  Board's  finding:  that  death  resulted  from 
the  accident,  though  there  is  also  evidence  directly  to  the  contrary. 

(Far  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  Workmen's  Compensation  Act  (Laws  1912  [Ex. 
Scss.]  No.  10)  by  Frances  Tanner  for  compensation  for  death  of  Ed- 
ward Tanner,  opposed  by  the  Aluminum  Castings  Company,  emplojrcr, 
and  the  Hartford  Accident  &  Indenmity  Company,  insurer.  Qjmpcnsation 
was  awarded  by  the  Industrial  Accident  Board,  and  the  employer  and 
insurer  bring  certiorari.    Award  affirmed. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Qark,  Bird,  and  Sharpe,  JJ. 

Miller,  Canfield,  Paddock  &  Perry,  of  Detroit,  for  appellants. 
Garence  Kellogg,  of  Detroit,  for  appellee. 

Clark.  J.  Frances  Tanner,  the  applicant,  is  the  widow  of  Edwa^'d 
Tanner,  who  on  November  10,  1917  suffered  an  accidental  personal  in- 
jury arising  out  of  and  in  the  course  of  his  employment  with  respondent 
Aluminum  Castings  Company.  The  Industrial  Accident  Board  found  that 
Mr.  Tanner  died  on  February  6,  1918,  and  that  said  injury  was  the  proxi- 
mate and  contributing  cause  of  his  death,  and  that  by  reason  of  the  gen- 
eral weakness  and  low  vitality  of  the  deceased  as  a  result  of  such  injury 
he  succumbed  to  an  illness  which  on  January  20,  1918,  showed  pronounced 
and  alarming  symptoms.  It  is  contended  that  there  is  no  evidence  to 
sustain  this  conclusion  and  none  from  which  the  required  inference  can 
be  drawn. 

"In  proceedings  under  the  Workmen's  Compensation  Act  the  Indus- 
trial Accident  Board  is  trier  of  the  facts,  and  it  is  not  for  the  court,  on 
certiorari,  to  review  an  award  for  the  accidental  death  of  an  employee, 
to  analyze,  discuss  or  pass  upon  the  arguments  of  counsel  in  support  of 
their  respective  theories  as  to  how  deceased  came  to  his  death  ,if  the 
facts,  disputed  or  undisputed,  give  opportunity  for  the  board  in  its  dis- 
cretion to  draw  a  natural  and  rational  inference  that  his  death  resulted 
from  an  accident  while  engaged  in  his  master's  business  within  the  scope 
of  his  employment."  Gabriel  v.  A.  J.  Smith  Construction  Co.,  206  Mich. 
^71  (quoting  from  syllabus).  173  N.  W.  195. 

Tlie  agrreement  for  compensation  between  deceased  and  respondent 
insurance  company  was  in  effect  at  the  time  of  the  death,  and  compensa- 
tion at  the  maximum  amount  had  been  paid  to  February  2,  1919.  There 
was  testimony  that  Tanner's  injury  had  been  caused  by  a  bullet  passing 
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through  the  hand  just  below  the  wrist,  striking  the  uhia  bone  and  sev- 
ering a  small  artery.  Tanner  held  his  wrist  and  had  a  handkerchief  tied 
around  it  to  prevent  bleeding,  but  there  was  bleeding,  a  hemorrhage, 
spurting,  but  the  main  steady  bleeding  was  venous.  Dr.  Gray,  employes 
physician,  treated  the  wound,  packed  it  with  gauze  to  check  bleeding,  and 
put  on  a  tourniquet.  The  doctor  dressed  the  wound  daily  but  every  time 
he  removed  the  dressinjg  the  hemorrhage  would  start  The  doctor  had 
Tanner  taken  to  Harper  Hospital  that  die  severed  blood  vessel  might  be 
ligated,  but  the  operation  was  delayed  several  days,  during  which  time 
there  was  bleeding,  and  on  November  18th  an  artery  let  go,  the  bleeding 
became  active,  and  the  doctor  at  once  ligated  the  artery.  There  was 
some  bleeding  for  a  number  of  days  after  the  operation.  Of  the  bleed- 
ing before  going  to^he  hospital  a  witness  said,  "The  blood  just  spurted 
all  over  everything,"  and  that  it  toc^  about  15  minutes  to  get  it  stopped; 
and  another  witness  said,  ''The  blood  was  spurting  all  over  the  rug  and 
stained  the  tablecloth."  The  wound  became  infected  and  there  was  a 
discharge  from  it.  The  arm  was  packed  in  ice  the  first  few  days  at  the 
hospital  and  it  was  swollen,  as  one  witness  said,  "away  up  above  the  el- 
bow." Tanner  left  the  hospital  November  20th,  and  was  confined  to  his 
home  for  about  two  weeks,  during  which  time,  applicant  stated,  there 
was  a  continuous  discharge  from  the  wound  and  the  doctor  came  every 
day  and  dressed  it,  and  after  two  weeks  the  wound  seamed  to  be  healing 
and  the  swelling  began  to  go  down  and  the  doctor  did  not  come  so  often. 
Tanner  began  walking  about.  He  was  weak,  not  strong  as  he  had  been 
before  the  accident.  He  became  ill  January  20,  1918,  and  died  February 
6,  1918.  Three  or  four  weeks  before  his  last  illness  the  wound  had  not 
healed  because  of  the  infection  and  the  doctor  had  continued  the  dress- 
ings. Dr.  Wallace,  who  attended  in  the  last  illness,  gave  the  cause  of 
death  as  lobar  pneumonia.    Dr.  Gray,  employer's  physician,  testified: 

"A.  ♦  ♦  *  I  understand  that  you  wanted  to  know  whether  he 
would  be  more  apt  to  acquire  the  disease  in  the  first  place  on  account  of 
having  this  accident,  and  if  he  would  be  more  apt  to  die  if  he  did  acquire 
the  disease  on  account  of  his  having  this  accident  previously. 

"Q.  Well,  let's  divide  that  in  two  questions.  In  the  first  place, 
would  he  be  more  apt  to  acquire  the  disease?    A.  I  think  he  would. 

"Q.  The  second  question  is.  Would  he  be  more  apt  to  succumb? 
A.  Of  course,  his  vitality  was  somewhat — ^was  somewhat  lowered,  and  his 
chances  for  recovery,  of  course,  would  be  better  if  he  had  been  in  real 
good  physical  condition  at  the  time. 

"Q.  Yes;  and  had  not  suffered  this  wound.  A.  No  question  about 
that.  It  is  just  the  matter  of  degree.  ♦  ♦  *  I  wasn't  notified  right  away 
when  he  was  taken  sick  (January  20,  1918),  because  they  called  in  their 
family  doctor,  and  it  was  within  a  week  after  he  was  sick  that  I  saw  him. 

"Q.  How  did  you  come  to  go  up  there,  doctor?  A.  Well,  I  was 
informed  that  he  was  sick.  I  think  Mrs.  Tanner  'phoned  to  me  that  he 
was  sick,  but  I  don't  remember  whether  I  heard  it  over  at  the  plant  be- 
sides that,  or  not.    Anyway,  I  called  on  him  at  that  time. 

"Q.   Well,  you  were  interested  in  the  case      A.   Yes.  sir;    certainly. 

"Q.  And  that  interest  arose  by  reason  of  this  accident;  you  were 
somewhat  concerned  over  his  injury?    A.  Yes,  sir. 

"Q.   Up  to  that  time?    A.  Yes,  sir." 

After  an  autopsy  Dr.  Moll  said  lobular  pneumonia  was  not  the  cause 
of  the  death;  that  in  one  lung  there  was  a  congestion  of  a  hypostatic 
character;  that  "hypostatic  pneumonia  might  have  been  the  result  of 
septicemia";  that  '*the  man  died  from  degeneration  and  weakening  of 
the  heart  muscles";  and  that  "he  died  of  degeneration  of  the  heart,  a 
lai^e  hjrpcrtrophied  heart."  Dr.  O'N'eil,  who  assisted  in  the  autopsy,  after 
telling  of  what  was  found,  said: 
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"Q.  Doctor,  if  the  deceased,  prior  to  the  10th  day  of  November,  1917 
was  a  man  in  ordinary  health  and  able  to  perform  the  usual  work  of  an 
ordinarily  healthy  man,  and  while  employed  in  one  of  the  Detroit  fac- 
tories was  shot  in  the  right  hand  so  that  the  bullet  would  cut  one  of  the 
arteries  of  the  wrist,  and  that  after  that  shot  he  continued  suffering  from 
the  result  and  died  on  the  8th  day  of  February  following,  would  you  be 
able  to  state  from  the  conditions  found  on  the  autopsy  whether  the 
conditions'  that  you  describe  were  the  result  of  septicaemia  following 
the  wound  in  the  wrist  and  hand?  A.  It  might  follow  septicaemia;  yes; 
if  that  condition  existed  there,  if  that  condition  existed  there. 

**Q.  Could  septicaemia  produce  the  conditions  that  you  describe? 
A.    I  think  it  could." 

We  are  not  unmindful  of  the  evidence  in  the  record  directly  con- 
trary to  that  above  reviewed,  but,  finding  such  evidence  in  the  record, 
we  cannot  say  that  there  was  before  the  board  no  evidence  from  which 
it  might  properly  infer  that  the  death  resulted  from  the  accident 

The  award  is  affirmed. 


THIER  V.  WIDDIFIELD  et  al.  (No.  11.) 

(Supreme  Court  of  Michigan.     June  7,   1920.) 

178  Northwestern  Reporter  16 

1.  MASTER  AND  SERVANT— DEATH  BY  LIGHTNING  HELD 
NOT  INJURY  ARISING  OUT  OF  EMPLOYMENT  WITHIN 
COMPENSATION  ACT. 

Evidence  that  lightning  struck  the  employer's  house  and  that  employee 
was  killed  while  standing  near  an  electric  light  wire  in  the  bam,  which 
was  not  struck,  held  insufficient  to  warrant  a  finding  by  the  Industrial 
Accident  Board  fhat  the  lightning  followed  the  wire  from  the  house  to 
the  bam  and  killed  him,  and  that  he  was  thereby  exposed  by  his  employ- 
ment to  greater  danger  from  lightning  than  the  community  in  general. 

(For   other   caes,    see    Master   and    Servant,    Dec.    Dig.    §   405 [4].) 

2.  MASTER  AND  SERVANT— DEATH  BY  LIGHTNING  "ARISES 

OUT  OF  EMPLOYMENT"  ONLY  IF  ESPECIALLY  EXPOSED 

BY  EMPLOYMENT. 

Death  of  an  employee  by  a  stroke  of  lightning  results  from  injury 
arising  out  of  en^>loyment  only  in  case  the  employment  is  such  as  to 
expose  the  employee  especially  to  danger  from  lightning  more  than  the 
danger  of  the  community  in  general. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  373.) 
(For  other  definitions,  see  Words   and   Phrases,   First   and   Second 
Series,  Course  of  Employment.) 

3.  MASTER   AND   SERVANT  —  COMPENSATION   CLAIMANT 

HAS    BURDEN    OF   PROVING   INJURY    ARISING   OUT   OF 
EMPLOYMENT. 

An  applicant  for  compensation  under  Workmen*s  Compensation  Law 
hat  the  burden  of  furnishing  evidence  from  which  an  inference  can  be 
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legitimately  drawn  that  the  accident  arose  out  of  and  in  the  course  of 
the   employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig,  §  403.) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  Law  by  Violet  B. 
Thier  against  Henry  W.  Widdifield,  employer  and  the  iEtna  Life  Insur- 
ance Company,  insurer.  The  industrial  Accident  Board  awarded  com- 
pensation to  applicant  and  employer  and  insurer  bring  certiorari.  Award 
reversed  and  vacated. 

Argued  before  Moore,  C  J.,  and  Stecre,  Brooke,  Fellows,  Stone,  Qark, 
Bird,  and  Sharpe,  JJ. 

C.  W.  &  W.  S.  Foster,  of  Lansing,  for  appellants. 
Rollie  L.  Lewis,  of  Giarlevoix,  for  appellee. 

Stone,  J.  The  applicant,  who  is  the  widow  of  William  C.  Thier,  de- 
ceased, made  application  for  compensation  as  a  dependent,  under  the 
Workmen's  Compensation  Law  (Laws  1912  [Ex.  Sess.]  No.  10).  There 
is  no  question  that  both  the  employer  and  employee  were  subject  to  that 
law.  It  was  admitted  that  the  yEtna  Life  Insurance  Company  had  in- 
sured Henry  W.  Widdifield.  the  employer  in  the  case,  which  insurance 
was  in  force  at  the  time  of  the  accident;  that  the  deceased  was  in  die 
employ  of  Widdifield  at  the  time  of  his  death ;  that  the  eniployer  had  due 
notice  of  the  accident,  and  that  claim  for  co|npensotion  was  duly  made; 
and  that  deceased  was  earning  $18  per  week  at  the  time  of  his  death, 
on  June  3,  1919. 

About  4  o'clock  in  the  afternoon  of  that  day  said  William  C.  Thier 
was  struck  by  lightning,  and  instantly  killed,  at  Charlevoix,  Mich.  Wid- 
difield was  there  engaged  in  the  ice,  coal,  and  wood  business,  in  the 
condtict  of  which  he  maintained  a  bam  and  an  icehouse  which  were 
about  25  feet  apart,  the  bam  being  about  75  feet  from  his  dwelling  house, 
and  connected  thereto  by  an  insulated  electric  light  wire  from  which  en- 
tered the  bam  about  6^/i  feet  from  the  g^round.  Thier's  duties  were  to 
help  deliver  ice  to  customers,  and  to  work  on  the  wagon.  It  appeared 
that  on  the  day  referred  to  the  deceased  and  his  employer  had  been  en- 
gaged drawing?  ice.  Widdifield  testified  (and  it  was  not  disputed)  as  fol- 
lows: 

"We  had  just  gotten  through  drawing  a  load  of  ice.  We  were  go- 
ing to  start  down  to  the  coal  shed  for  a  load  of  coal,  and  we  saw  this 
storm  coming,  and  I  said:  *I  guess  we  will  unhitch  and  put  the  team  in 
the  bara  and  see  what  it  is  going  to  do.'  We  had  just  nicely  got  the  team 
in  the  bara,  when  this  bolt  of  lightning  came  and  struck  him." 

Having  taken  care  of  the  team  by  putting!  it  in  the  stalls,  both  the 
employer  and  the  employee  were  waiting  in  the  bam  for  the  storm  to 
subside,  when  Thier,  who  was  standing  in  the  doorway,  was  struck  by 
lightning  and  killed.  When  struck  he  was  leaning  beside  the  door,  within 
a  few  inches  of  the  place  where  the  electric  light  wire  entered  the  bam. 
He  at  the  time  was  not  performing  any  of  the  duties  incident  to  his  em- 
plo3rment.  He  selected  his  own  position,  and  had  not  been  asked  or  di- 
rected to  stand  in  that  place  by  Widdifield,  who  was  standing  4  or  5 
feet  behind  him,  and  who  was  jarred  by  the  stroke  of  lightning,  but  not 
knocked  down.  It  was  a  very  imusual  and  severe  electric  storm.  During 
the  storm  a  number  of  buildings  belonging  to  other  people,  in  the  vicinity, 
also  trees  in  front  of  another  house  were  struck  by  lightning.  One  of 
such  buildings  was  just  across  the  street  from  Widdifield's  hotise,  another 
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across  the  street  and  north — all  within  a  radius  of  one-half  mile.  A  tree 
standing  6  feet  from  Widdifield's  house  was  struck  by  lightning  during 
the  storm,  but  the  branches  touching  the  house  were  not  damaged.  The 
dwelling  house  was  struck,  but  neither  the  barn  nor  icehouse  was  struck. 
Widdifield  testified  that  he  thought  the  fuses  in  the  house  were  not  burned 
out,  but  that  several  lights  in  the  house  were  burned  out.  The  electric 
light  wires  in  the  barn  lighting  system  were  not  injured,  and  the  switch 
in  the  bam  was  not  damaged.  There  was  a  slight  bum  found  upon  the 
lip  of  the  deceased  after  death. 

The  claim  of  the  widow  was  allowed  by  the  committee  on  arbitration, 
with  compensation  at  $9  per  week  for  300  weeks,  and  this  was  affirmed 
on  review  by  the  full  boord.  The  respondents  have  brou^t  the  case 
here  by  certiorari,  claiming  that  there  was  no  evidence  that  death  arose 
from  accidental  injury  "arising  out  of"  the  employment. 

It  is  said  by  appellants  that  the  one  legal  question  involved  is: 

"Did  the  death  of  William  C.  Thier  by  lightning  stroke,  arise  out 
of  his  employment  Within  the  meaning  of  the  Workmen's  Compensation 
Law? 

In  the  findings  of  the  board,  after  referring  to  and  quoting  from 
the  case  of  Klawinski  v.  Lake  Shore,  etc,  R.  Co.,  185  Mich.  643,i  152 
N.  W.  213,  L-  R.  A.  1916A,  342,  and  claiming  to  distinguish  that  case,  the 
following  conclusioti  is  reached,  and  language  used : 

"Taking  into  consideration  all  of  the  circumstances,  it  seems  to  us 
that  the  only  reasonable  conclusion  is,  that  the  lightning  which  struck 
the  house,  damaging  the  electric  lights  followed  the  electric  wire  to  the 
bam,  and  stmck  and  killed  the  deceased. 

"Under  the  conclusion  which  we  reach  as  to  the  facts,  we  are  of  the 
opinion  that  this  case  is  not  governed  by  the  Klawinski  Case.  We  believe 
this  is  a  case  where  the  industry  through  the  agenqy  of  man  combined 
with  the  elements  to  produce  injury  to  the  employee.  This  deceased  being 
in  the  course  of  his  employment  at  a  point  within  a  few  inches  of  an  elec- 
tric wire,  which  was  there  as  part  of  the  industry  and  being  the  agency 
of  man,  contributed  to  the  hazard  and  made  his  position  more  hazardous 
than  that  of  others  in  the  same  community;  that  the  decedent  by  reason 
of  his  employment  was  thereby  exposed  to  injuries  from  lightning,  other 
than  the  community  in  general  in  that  locality,  and  in  consequence  thereof 
met  his  death.  After  the  full  consideration  of  the  testimony  and  of  all  the 
files  and  proceedings  had  in  the  case,  the  board  finds  that  the  deceased, 
William  C.  Thier,  suffered  an  accidental  injury  within  the  meaning  of  the 
act,  from  which  death  resulted;  and  that  the  accidental  injury  arose  out 
of  and  in  the  course  of  decedent's  employment.  ♦  *  *  From  the  fore- 
going it  follows  that  the  award  of  the  committee  of  arbitration  shotild 
be,  and  is  hereby,  affirmed,  and  applicant  is  entitled  to  receive  and  recover 
from  both  the  respondents  the  sum  of  $9  per  week  for  the  period  of  300 
weeks,  under  the  provisions  of  the  Workmen's  Compensation  Law;  and 
an  order  to  that  effect  will  be  entered.*  ' 

(1)  A  careful  reading  of  the  testimony  contained  in  this  record 
leads  us  to  differ  from  the  conclusion  reached  by  the  board.  We  are 
unable  to  find  any  evidence  to  warrant  the  finding  "that  the  lightning 
which  struck  the  hotise,  damaging  the  electric  lights,  followed  the  electric 
wire  to  the  bam,  and  stmck  and  killed  the  deceased."  Nor  do  we  find 
any  evidence  to  warrant  the  finding  that  the  position  of  deceased  was 
"ftiore  hozardous  than  that  of  others  in  the  same  community;  that  the 
deceased  by  reason  of  his  emplo)rment  was  thereby  exposed  to  injuries 
from  tightning,  other  than  the  community  in  general  in  that  locality,  and 
in  consequence  thereof  met  his  death."  With  due  deference  to  the  opinion 
of  the  board,  we  think  the  findings  above  referred  to  were  based  upon 
mere  conjecture  and  speculation. 
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[2]  In  our  opinion  the  case  is  ruled  by  Klawinski  v.  Lake  Shore, 
etc.,  R.  Co.,  supra.  In  that  case  Mr.  Justice  McAlvay,  in  an  opinion  con- 
curred in  by  all  members  of  ihis  court,  said: 

"It  is  our  opinion  that  in  the  instant  case  claimant's  husband  did  not 
come  to  his  death  as  the  result  of  a  'personal  injury  arising  out  of  and  in 
the  course  of  employment,'  within  the  meaning  of  the  Workmen's  Com- 
pensation Law.  It  is  clear  from  the  stipulated  facts  that  this  injury  was 
in  no  way  caused  by  ar  connected  with  his  employment  through  2ify 
agency  of  man  which  combined  with  the  elements  to  produce  the  injury; 
that  plaintiff's  decedent  by  reason  of  his  employment  was  in  no  way  ex- 
posed to  injuries  from  lightning  other  than  the  community  generally  in 
that   locality." 

In  the  recent  case  of  Ginsberg  v.  Adding  Machine  Co..  204  Mich. 
130—137,  170  N.  W.  15,  18,  Justice  Fellows  used  the  following  language 
in  a  case  arising  under  this  statute. 

"If  an  inference  favorable  to  the  applicant  can  only  be  arrived  at  by 
conjecture  or  speculation  the  applicant  may  not  recover.  So  if  there  are 
two  or  more  inferences  equally  consistent  with  the  facts,  arising  out  of 
the  established  facts,  the  applicant  must  fall.  McCoy  v.  Michigan  Screw 
Co.,  180  Mich,  54;  Draper  v.  Regents  of  University,  195  Mich.  449^--and 
further  citing  cases  in  other  jurisdictions. 

We  have  examined  the  cases  known  as  the  "Lightning  Cases"  in  the 
British  and  American  courts,  cited  by  the '  respective  counsel,  and  find, 
with  one  exception  hereinafter  mentioned,  that  they  are  all  in  accord  with 
our  holdings  upon  this  subject.  Among  the  American  cases  are  the  fol- 
lowing: Hoenig  v.  Industrial  Commission,  159  Wis.  646,  150  N.  Wl  996, 
L.  R.  A.  1916A,  339;  Griffith  v.  Cole  Bros..  183  Iowa,  415,  165,  N.  W.  577, 
L.  R.  A.  1918F,  923;  Wiggins  v.  Industrial  Accident  Board.  54  Mont  355. 
170  P»c.  9,  L.  R.  A.  1918F,  932,  Ann.  Cas.  1918  E,  1164;  State  ex  rel. 
People's  Coal  &  Ice  Co.  v.  District  Court,  129  Minn.  502,  153  N.  W.  119, 
L.  R.  A.  1916A.  344. 

Compensation  was  denied  in  all  of  the  foregoing  cases  except  the 
last.  This  Minnesota  case  is  the  only  American  case  where,  under  circum- 
stances at  all  similar  to  the  instant  case,  compensation  has  been  allowed. 
In  that  case  a  driver  for  an  ice  company  was  required  to  follow  a  fixed 
route  in  substantial  disregard  of  weather  conditions,  though  permitted  to 
seek  shelter  in  times  of  necessity.  When  a  severe  rainstorm-,  accompanied 
by  lightning  was  in  progress,  he  left  his  team  and  went  to  a  tall  tree  just 
within  the  lot  line,  either  for  protection  or  in  the  performance  of  his 
duties  soliciting  orders.  Lightning  struck  the  tree,  and  the  same  bolt 
struck  him,  and  he  was  killed.  It  was  held  that  the  evidence  sustained 
a  finding  that  the  death  of  the  decedent  was  the  result  of  an  accident 
"arising  out  of"  his  employment  within  the  meaning  of  the  Workmen's 
Compensation  Act  of  that  state.  That  case  has  been  criticized,  and  es- 
pecially so  in  Griffith  v.  Cole  Bros.,  supra.  Referring  to  that  decision 
the  court  in  the  Iowa  case  said: 

"The  vice  in  this  decision  seems  to  us  to  be  that  while  it  recognizes 
there  must  be  more  than  the  normal  risk  from  lightning  to  which  all  are 
subject,  and  that  the  employment  must  necessarily  accentuate  the  natural 
hazard  from  lightning,  this  is  not  followed  to  its  logical  end,  and  a  re- 
covery for  injury  by  lightning  is  allowed  where  there  was  no  such  accent- 
uation or  abnormal  risk.  All  that  is  requisite  is  that  the  employment  be 
of  such  a  nature  as  that  in  reason  the  employee  is  more  exposed  to  haz- 
ards from  lightning  than  is  one  in  some  other  employment.  Cases 
that  hold  a  given  accident  from  lightning  did  not  arise  out  of  the  course 
of  the  employment  recognize  that  such  injury  may  be  related  to  the  em- 
ployment.    See  Hoenig  v.  Commissioner,  159  Wis.  646,  150  N.  W.  996, 
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L  R.  A.  1916A  ,399.  And  so  of  Roger  v.  School  Board,  1  Scots  Law 
Times,  271,  wherein  it  is  said  that : 

"*To  be  struck  by  lightning  is  a  risk  known  to  all  and  independent 
of  employment,  yet  the  circumstances  of  a  particular  employment  might 
make  the  risk  not  a  general  risk,  but  a  risk  sufficiently  exceptional  to 
justify  its  being  held  that  the  accident  from  such  risk,  was  an  accident 
arising  out  of  employment' 

"And  it  has  been  rightly  held  that  injury  from  lightning  did  arise 
out  of  employment  where  a  telephone  or  telegraph  operator  was  hurt  by 
an  electric  shock  received  in  the  course  of  his  work.  Atlantic  Ry.  Co.  v. 
Newton.  118  Va.  222.  87  S.  E.  618.  And  so  where  a  workman  on  a  high 
scaffolding  was  kept  at  work  during  a  storm.  Andrew  v.  Industrial 
Society,  2  K.  B.  32.    ♦    *    * 

"A  lineman  who  while  at  his  work  is  bitten  by  a  snake  will  not  be 
allowed  to  trace  his  injury  to  his  emplojrment,  even  though  he  would 
not  have  been  bitten  had  he  been  elsewhere  than  where  his  employment 
called  him.  On  the  other  hand,  if  he  touch  a  live  wire  or  is  struck  by 
lightning  while  repairing  or  putting  up  a  wire,  he  may  well  claim  that 
his  injury  is  peculiarly  due  to  his  employment. 

"'As  was  said  in  Kelly  v.  County  Council,  13  B.  W.  C.  C  194,  there 
must  be  evidence  that  the  servant  was  exposed  to  a  greater  risk  of 
being  struck  by  lightning  than  if  he  had  been  working  in  a  field  or 
garden.  In  Robson  v.  Blakely,  5  B.  W.  C.  C.  36,  it  is  wdl  indicated 
that  the  natural  range  of  inquiry  is,  and  said : 

"  *To  what  class  of  dangers  does  this  man's  employn»ent  expose  him? 
*  *  *  Suppose  I  say  he  is  a  collier.  I  may  say  his  employment  exposes 
him  to  the  risk  of  having  things  fall  upon  him  from  the  roof,  to  the 
danger  of  tumbling  down  a  shaft,  and  so  on.  In  short,  there  is  a  pecu- 
liar class  of  dangers  which  exist  only  for  people  who  go  down  into  mines/ 

"It  is  further  illustrated  by  employments  which  compel  walking  in 
the  street,  and  remaining  ofT  the  sidewalk,  as  to  which  it  has  been  said 
that  there  is  a  peculiar  exposure  to  hazard  from  moving  vehicles.  In 
one  word,  it  all  turns  upon  whether  it  may  in  reason  be  said  that  as  dis- 
tinguished from  being  hurt  while  employed  the  injury  is  due  to  the  na- 
ture of  the  employment.  As  said,  we  do  not  deny  that  being  ^ruck 
by  lightning  may  be  reasonably  traceable  to  the  nature  of  the  work  done, 
but  decide  that  it  may  not  be  done  in  this  case. 

In  Tarpper  v.  Weston-Mott  Co.,  200  Mich,  27.S,  166  N.  W.  857,  L.  R. 
A.  1918E,  5(D^.  Justice  Brooke,  speaking*  for  the  court,  said : 

"That  the  injury  suffered  by  the  employee  must  airise  out  of  the  em- 
ployment as  well  as  in  the  course  of  the  emplojrment  is  well  settled  by 
our  own  decisions.  McCoy  v.  Screw  Co.,  180  Mich.  454;  Klawinski  v. 
Railroad  Co.,  185  Mich.  643;  *  ♦  *  Van  Gorder  v.  Motorcar  Co., 
195  Mich.  588." 

(3)  The  burden  of  furnishing  evidence  from  which  the  inference  can 
be  legitimately  drawn  that  an  accident  to  a  workman  arose  out  of  and 
in  the  course  of  the  employment  rests  on  the  claimant. 

We  conclude  by  saying  that,  in  our  opinion,  there  is  in  the  instant 
case  no  evidence  tending  to  prove  that  the  death  was  brought  about  Hy 
the  extrahazardous  nature  of  the  employment.  As  was  said  by  the  Eng- 
lish court,  it  is  not  enough  for  the  applicant  to  say: 

"The  accident  could  not  have  been  engaged  in  the  employment,  of  if 
I  had  not  been  in  this  particular  place." 

The  applicant  must  go  further  and  say: 

"The  accident  arose  because  of  something  I  was  doing  in  the  course 
of  my  employment,  and  because  I  was  exposed  by  the  nature  of  my  em- 
ployment to  some  particular  danger. 

Vol.  VI — Comp.  iz.  4 
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We  are  constrained  to  hold  that  there  is  no  evidence  to  support  tKe 
finding  of  the  board,  and  the  award  and  order  of  the  Industrial  Accident 
Board  is  reversed  and  vacated. 


-♦^H^ 


STATE  EX  REL.    KILE  v.  DISTRICT  COURT,  HENNEPIN  COUNTY, 
CT  AL.     (No.  21775.) 

(Supreme  Court  of  Minnesota.     May  28,   1920.) 

177  Northwestern  Reporter,  934. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— ONLY  QUESTIONS  OF  LAW  RE^ 

VIEWABLE  IN  COMPENSATION  CASES. 

Only  questions  of  law  are  reviewable  by  this  cotirt  in  cases  arising 
under  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

2.  MASTER  AND  SERVANT-~QUESTION  OF  LAW  IN  COMPEN- 

SATION CASE  DEFINED. 

Whether  the  evidence  sustains  a  finding  of  fact  does  not  become  a 
question  of  law,  unless  all  reasonable  and  impartia'  minds  would  reach 
only  one  conclusion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

3.  MASTER  AND  SERVANT  —  FINDING  IN   COMPENSATION 

CASE  HELD  CONCLUSIVE. 

The  finding  that  the  relator  was  voluntarily  living  apart  from  her 
husband  must  stand,  as  reasonable  minds  might  reach  different  conclusions 
in'  respect  to  the  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  412.) 

4.  MASTER  AND  SERVANT— EVIDENCE  HELD  INSUFFICIENT 

TO  SHOW  DEPENDENCY  WITHIN  COMPENSATION  ACT. 

The  fact  that  she  was  voluntarily  living  apart  from  her  husband  re- 
moved the  presumption  of  dependency,  and  the  evidence  shows  no  actual 
dependency  within  the  meaning  of  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[5J.) 

Appeal  from  District  Court,  Hennepin  County;  John  W.  Molyneaux, 
Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  brought  by  the 
parents  of  Oscar  F.  Kile,  deceased,  wherein  Lizzie  Kile,  decedent's  wi- 
dow, intervenes.  Compensation  was  awarded  to  the  decedent's  parents, 
and  the  widow  brings  certiorari.    Affirmed. 

Trafford  N.  Jayne,  of  Minneapolis,  for  appellant. 
(Thas.  S.  AUbright,  of  Minneapolis,  Sp.  Agent,  Minn.  Dept.  of  Labor, 
for  Geo.  Kile  and  others. 

Kingman.  Cross  &  Cant,  of  Minneapolis,  for  Royal  Indemnity  Co, 

Taylor,  C.  Oscar  F.  Kile,  while  at  work  as  a  laborer  in  the  city  of 
Minneapolis,  on  July  3,  1919,  sustained  injuries  which  resulted  in  his  death. 
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His  parents,  with  whom  he  had  resided,  filed  a  complaint  in  the  district 
court  of  Hennepin  county,  setting  forth  that  they  were  dependent  upon 
him  for  support,  and  were  persons  entitled  to  compensation  under  the 
Workmen's  Compensation  Law  (Gen.  St.  1913,  c.  84a).  His  widow  filed 
a  complaint  in  intervention,  asserting  that  she  was  the  person  entitled  to 
compensation  under  the  law.  The  obligation  to  pay  compensation  was 
conceded,  and  the  only  controversy  was  whether  it  was  payable  to  the 
parents  or  to  the  widow.  The  trial  court  found  as  a  fact  that  the  widow 
had  voluntarily  left  her  husband  and  had  voluntarily  lived  apart  ^rom  him 
for  more  than  a  year  immediately  preceding  his  injury  and  death,  and 
rendered  judgment  awarding  compensation  to  the  parents.  The  widow 
bring^s  the  matter  before  this  court  by  writ  of  certiorari,  and  contends 
that  the  evidence  does  not  justify  the  finding  that  she  was  vohmtariJy 
living  apart  from  her  husband. 

(1,  2]  Only  questions  of  law  may  be  reviewed  by  this  court  in  cases 
arising  under  the  compensation  statute,  G.  S.  1913,  §  8225;  State  ex  rel. 
Niessen  v.  Dist.  Court,  142  Minn.  335,  172  N.  W.  133.  The  question  of 
whether  the  evidence  sustains  the  findings  becomes  a  question  of  law 
"only  where  an  impartial  consideration  thereof,  together  with  all  rea- 
sonable and  fair  inferences,  will  lead  reasonable  minds  to  but  one  con- 
clusion. H  reasonable  minds  may  reach  different  conclusions,  the  ques- 
tions becomes  one  of  fact,  and  the  findings  mtist  be  sustained.*'  State  ex 
rcl.  V.  District  Court,  176  N.  W.  165 ;  State  ex  rel.  v.  District  Court,  142 
Minn.  335,  172  N.  W.  133. 

In  view  of  the  findings  the  question  for  determination  is  whether 
there  is  any  evidence  from  which  a  reasonable  mind  could  reach  the  con- 
clusion that  she  was  voluntarily  living  apart  from  her  husband.  She  had 
Kved  in  illicit  relations  with  one  Alfred  Malm  in  the  city  of  Minneapolis 
for  several  years.  In  the  early  part  of  1918,  she  went  from  Minneapolis 
to  Kansas  City,  Mo.,  with  Oscar  Kile,  where  they  lived  together  as  hus- 
band and  wife  for  some  three  months  before  they  were  married.  They 
were  married  on  May  7,  1918.  and  about  three  weeks  later  she  returned 
to  Minneapolis.  There  is  evidence  from  which  the  court  could  find  that 
she  went  to  Minneapolis  for  the  purpose  of  procuring  a  loan  on  some 
property  she  owned  there,  and  with  the  understanding  that  she  would  re- 
turn to  her  husband  at  Kansas  City  with  this  money,  and  that  they  would 
then  go  to  Oklahoma.  She  sold  her  property,  but  instead  of  returning  to 
her  husband  she  went  to  Wisconsin,  where  she  lived  with  relatives  until 
April,  1919,  when  she  returned  to  Minneapolis.  A  few  letters  passed  be- 
tween them  shortly  after  she  left  Kansas  City,  the  most  important  of 
which  was  a  letter  from  her  written  June  16,  1918,  to  the  effect  that  she 
could  not  live  with  him  again  unless  he  changed  his  ways.  She  testified 
that  he  was  a  heavy  drinker  and  intimated  that  he  indulged  in  gambling, 
but  insisted  that  she  did  not  leave  him  and  return  to  Minneapolis  on  ac- 
count of  his  habits  but  l)ecause  she  was  sick  and  needed  rest.  He  re- 
turned to  Minneapolis  and  was  employed  in  that  city  in  the  summer  of 
1919  but  the  date  of  his  return  is  not  given.  She  knew  of  his  return  and 
that  he  was  living  with  his  parents  but  so  far  as  appears  neither  com- 
municated with  the  other  after  the  summer  of  1918. 

[3]  We  are  unable  to  say  that  from  an  impartial  consideration  of  the 
evidence  reasonable  minds  could  not  reach  the  conclusion  that  she  was 
voluntarily  living  apart  from  her  husband  and  the  finding  must  stand. 

[4]  The  fact  that  she  was  vohintarily  living  apart  from  her  husband 
simply  removed  the  presumption  of  dependency  created  by  subdivision  (1) 
of  section  8208  of  the  General  Statutes  of  1913  as  amended  (Gen.  St. 
Supp.  1917,  §  8208),  but  the  evidence  shows  that  there  was  no  actual 
dependency  as  defined  by  subdivision  (3)  or  subdivision  (3a)  of  the  same 
section. 

Judgment  affirmed. 
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WILLIAMS  V.  SCHAFF. 

(Supreme  Court  of  Missouri,  Division  No.  L    April  10,  1920.     Motion 
for  Rehearing  and  Modification  Overruled  June  2,  1920.) 

222  Southwestern  Reporter,  412. 

3.  COMMERCE  —   EMPLOYEE,   CONSTRUCTING   NEW    SEMA- 

PHORE FOR  INTERSTATE  AND  INTRASTATE  COMMERCE; 

NOT  WITHIN  THE  FEDERAL  ACT. 

Employees  engaged  in  constructing  a  new  semaphore  and  depot  to  be 
used  in  place  of  old  structures  in  inter  as  well  as  intra  state  commerce 
4o  not  come  within  the  federal  Employers*  Liability  Act  (U.  S.  Comp. 
St.  §§  8657-8665),  for  the  improvements  might  be  destroyed  before  com- 
pletion and  never  be  used. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[8].) 

4.  COMMERCE— FEDERAL   EMPLOYERS'    LIABILITY   ACT   EX- 

CLUSIVE AS  TO  A  CASE  WITHIN  IT. 

In  a  case  within  the  federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  §§  8657-8665)  the  federal  law  is  exclusive  and  supersedes  the  state 
laws  on  the  subject 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  8 [6].) 

6.  APPEAL  AND  ERROR  —  DEFENDANT'S  REQUEST  FOR  IN- 
STRUCTION  HELD  NOT  TO  PRECLUDE  CLAIM  OF  INAP- 
PLICABILITY OF  FEDERAL  LIABILITY  ACT. 
Where  the  petition  of  a  railroad  laborer  in  one  count  relied  on  the 
federal  Employers'  Liability  Act   (U.  S.  Comp.  St.  §§  8657-8665),  and 
in  another  count  on  common-law  liability,  and  the  railroad  company  de- 
nied liability  under  each  count,  the  fact  that  it  requested  on  instruction 
that  it  was  not  liable  at  common  law  will  not  preclude  it  from  attaddhg 
a  judgment  after  trial  on  the  theory  that  the  federal  act  applied,  where  it 
also  requested  an  instruction  that  it  was  not  liable  under  such  act 
(For  other  cases,  see  Appeal  and  Error,  Dec  Dig.  §  882(3].) 
Graves,  J.,  dissenting. 

Appeal  from  Grcuit  Court,  Pettis  County;  Hopkins  B.  Shain,  Judge. 

Action  by  James  A.  Williams  against  Charles  E.  Schaff,  as  Teceivcr 
of  the  Missouri,  Kansas  &  Texas  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

J.  W.  Jamison,  of  St  Louis,  Montgomery  &  Montgomery  and  Carl 

5.  Hoffman,  all  of  Sedalia,  for  appellant 

Claude  Wilkerson  and  Paul  Bamett,  both  of  Sedalia,  and  F.  P.  Sizer, 
of  Monett,  for  respondent 

GoGDfE,  J.  This  plaintiff,  in  an  attempt  to  get  on  a  freight  train  of 
the  defendant  company,  fell  "under  the  wheels  and  his  left  arm  and  left 
leg  were  so  badly  mangled  it  was  necessary  to  amputate  them.  The  acci- 
dent occurred  February  19,  1917,  at  the  station  of  McAlester  in  the  state 
of  Oklahoma.  Only  six  days  before  plaintiff  had  taken  emplojrment  from 
the  company  as  a  common  laborer  in  the  bridge  construction  and  repair 
department  but  he  had  been  in  the  service  of  the  company  previously 
for  three  or  four  months  in  the  same  department.  The  local  headquar- 
ters of  the  department  were  at  Muskogee,  Okl.,  a  town  and  station  on 
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defendant's  railway  50  miles  north  of  McAlester,*and  where  the  foreman 
of  the, bridge  department  hired  plaintiff.  Eight  or  ten  miles  south  of  Mc- 
Alestef  is  the  station  of  Savannah,  and  to  this  station  plaintiff,  on  Febru- 
ary 18,  1917,  was  ordered  by  the  general  foreman  of  the  department  to  go 
with  a  carpenter  by  the  name  of  Hughes,  to  help  Hughes  in  the  construc- 
tion of  a  semaphore,  a  device  Used  by  the  railway  company  to  signal 
trains.  The  general  foreman  said  to  plaintiff  in  Hughes'  presence,  "You 
will  go  with  Mr.  Hughes  to  Savannah  to  work  on  the  semaphore  signal." 
The  company  furnished  Hughes  a  pass  for  the  transportation  of  himself 
and  plaintiff  to  Savannah.  The  pass  was  for  "one  carpenter  and  ont 
employee,  when  presented  with  form  214 — between  stations  on  McAlester 
Dist."  Said  form  notified  "passenger  conductors  and  train  auditors  that 
the  form  identified  Hughes  and  one  man"  as  entitled  to  use  the  pass  from 
Muskogee  to  Savannah.  The  printed  rules  of  the  company  regarding 
the  use  of  passes  were  put  in  evidence,  and  one  of  them  provided  that  no 
pass  would  be  honored  on  a  freight  train  not  scheduled  to  carry  passen- 
gers unless  it  bore  on  its  back  this  endorsement :  "Good  on  freight  trains." 
Further,  that  passes  must  not  be  used  for  travel  on  personal  business. 
Defendant  was  building  a  new  depot  at  Savannah  and  a  new  semaphore 
to  take  the  place  of  old  one  still  in  use. 

The  old  semaphore  was  used  for  signaling  both  intrastate  and  inter- 
state trains  of  the  defendant  company,  as  the  railway  lines  of  the  com- 
pany extend  through  several  states,  and  it  operates  trains  through  them. 
At  the  time  of  the  accident  the  new  semaphore  had  not  been  put  into 
use  for  any  purpose;  but  when  completed  it  would  be  one  of  a  succes- 
sion of  semaphores  along  the  interstate  lines  of  the  defendant  company, 
just  as  the  old  one  was  and  had  been.    Plaintiff  and  the  carpenter  Hughes, 
who  is  spoken  of  by  plaintiff  as  a  "straw  boss,"  worked  on  the  sema- 
phore during  the  day  of  the  18th,  and,  not  having  finished  it  at  the  hour 
^or  quitting  work,  intended  to  continue  their  task  the  next  day.    Hughes 
*^'d  to  plaintiff  there  "wasn't  any  place  to  stay  in  Savannah";  so  they 
^ould  run  up  to  McAlester  for  the  night  and  return  to  Savannah  in  the 
nvjrning.     Accordingly  they  took  passage  on  a   freight  train  and  were 
carried  to  McAlester,  the  conductor  treating  the  pass,  when  presented  by 
Hughes,  as  authority  to  carry  them.     Plaintiff  said  he  personally  knew 
nothing  of  whether  or  not  there  was  a  hotel  or  other  place  to  stop  in 
Savannah  and  didn't  look  for  one.    They  spent  the  night  at  a  hotel  or 
''^rdiiig  house  selected  by  Hughes,   ate  breakfast   at  a  restaurant  he 
^/ected  and  went  to  the  depot  to  take  a  train  back  to  Savannah,     A 
r^'^ht.  train  had  been  made  up  at  North  McAlester,  two  miles  away,  and 
/T^^^/T*^  along  past  the  depot  at  McAlester  at  8  o'clock,  but  did  not  stop, 
^tt^fi^  spoke  to  the  engineer  or  some  one  in  the  engine  as  it  passed, 
?«    J^^"  t^^^  plaintiff  they  (Hughes  and  plaintiff)  would  get  on  that  train. 
^Sn^s   caught  the   train   near  the   front  end;    then   said   to   plaintiff: 
ca    '»?'^      on;  it  is     safe."     Plaintiff  attempted  to  get  on;  but  when  he 
florid-    *"■     ^^    <^ught     at,     a     grabiron     on     the     side     of     a     car.     the 
~^*^S     of  the     train,     which     was     running  from   five  to  ten  miles 
7*  *^*^>x:ir,  according  to  diverse  testimony,  threw  plaintiff  off  his  balance, 
r^"*^ci.     him  to  lose  his  hold  of  the  grabiron,  and  he  fell  under  the  train 
*^^     *"^c:eived  the  injuries  we  have   stated.     Plaintiff  testified  the  train 
h  "^T^    to  be  going  pretty  slow,  and  he  thought  he  could  catch  it;  that 
^a?^*^^^  Hughes  if  it  was  safe  before  trying  to  get  on,  because  he  (plain- 
*^^'-^ii<i  not  know  at  what  speed  the  train  was  running  or  whether  it 
^^^vt        ^  *^^^  *^  attempt  to  catch  it.    He  and  Hughes  had  been  waiting 
aVlne^   station  since  7  o'clock,  and  the  defendant  company  afterward  paid 
^*ri^^  for  that  hour,  which  was  the  one  when  his  day's  work  began. 
I      t!^ •  ^^^*  testimony  that  passes  and  orders  like  those  Hughes  was  given 
^^  *^rnself  and  plaintiff  were  honored  on  freight  trains  as  well  as  on 
pa«sen^^r  trains.    Hughes  so  testified — said  he  had  used  such  free  passes 
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for  from  three  to  five  years  on  all  kinds  of  trains;  had  never  been  given 
a  book  containing  rules  about  the  "use  of  passes;  had  used  them  "on 
everything  that  came  along"  going  to  and  coming  from  work,  and  was 
never  instructed  no^  to  ride  freight  trains  with  such  a  pass.  It  should  be 
stated  that  in  an  accident  which  occurred  during  plaintiffs  first  employ- 
ment by  defendant  his  right  arm  was  broken  at  the  elbow  and  he  was 
left  crippled  in  that  ann,  so  his  use  of  it  was  not  "very  good."  In  his 
eflfort  to  clutch  the  grabiron  he  caught  hold  with  his  right  hand,  but 
failed  to  catch  with  his  left;  failed  also  to  place  his  foot  in  the  stirrup, 
and  his  ho!d  by  his  right  hand  was  jerked  loose. 

For  convenience  we  have  spoken  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  as  the  defendant  company,  but  the  actual  defendant 
is  Charles  E.  Schaff,  who  was  receiver  of  the  company  and  operating  its 
lines. 

The  petition  was  in  two  paragraphs  of  which  the  first  was  drawn  on 
the  supposition  that  the  plaintiff  was  hurt  while  he  was  assisting  defend- 
ant as  a  carrier  engaged  in  interstate  commerce,  and  hence  the  case  was 
controlled  by  the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St.  §§ 
8657-8665).  The  second  paragraph  stated  a  cause  of  action  based  on  the 
theocy  that  plaintiff's  work  when  he  met  with  the  injury  was  in  connec- 
tion with  defendant's  intrastate  business.  The  court  instructed  there 
could  be  no  recovery  on  the  second  cause  of  action. 

The  only  finding  of  negligence  upon  which  the  jury  were  authorized 
to  return  a  verdict  for  plaintiff  was  that  Hughes  gfave  him  a  negBgent 
order  to  get  on  the  moving  freight  train.  In  addition  to  finding  that  aver- 
ment had  been  proved,  the  jury  were  required  to  find  the  following  facts : 
Plaintiff  at  the  time  of  the  injury  was  engaged  in  defendant's  service, 
under  the  direction  and  control  of  Hughes;  that  Hughes  was  foreman 
over  him  at  the  time,  and  had  authority  to  direct  the  movements  of  plain- 
tiff in  going  about  his  work,  and  to  and  from  it;  Hughes  was  furnished 
with  a  pass  for  himself  and  one  employee;  plaintiff  and  defendant  were, 
at  the  time,  engaged  in  interstate  connmerce ;  in  obedience  to  the  order  of 
Hughes,  and  in  the  scope  of  plaintiff's  employment,  he  undertook  to  get 
on  the  train  and  was  jerked  loose  from  the  grabiron,  caused  to  fall  tin- 
der the  train  and  injured;  the  order  of  Hughes,  if  given,  constituted  negli- 
gence; plaintiff's  injuries  were  the  direct  result  of  such  negligence 
order,  and  that  plaintiff  did  not  assume  the  risk  of  the  hazard  to  which 
he  was  exposed. 

Whether  he  assumed  the  hazard  depended,  the  court  instructed,  on 
whether  it  was  one  ordinarily  incident  to  the  business  and  known  and  ap- 
preciated by  plaintiff;  but  if  plaintiff  was  not  aware  of  the  danger,  and 
did  not  appreciate  the  risk  of  getting  on  moving  freight  trains,  he  did  not 
assume  the  risk. 

The  court  also  instructed  that  if  the  jury  found  plaintiff  was  not  en- 
gaged in  defendant's  business  when  hurt,  but  for  his  own  convenience 
had  made  the  trip  to  McAlester,  and  when  hurt  was  seeking  transporta- 
tion back  to  his  place  of  employment,  plaintiff  assumed  the  risk  of  board- 
ing the  train,  and  the  verdict  must  be  for  defendant. 

A  verdict  was  given  for  plaintiff,  and  his  damages  assessed  at  $25,- 
000.  After  judgment  had  been  entered  on  the  verdict,  defendant  took  this 
appeal. 

[1,  2]  1.  The  assignnfient  of  error  for  first  attention  is  that  plaintiff 
made  no  case  for  the  jury,  because  the  only  act  of  negligence  the  jury  was 
required  to  find,  namely,  the  order  of  Hughes  for  plaintiff  to  get  on  a 
moving  train,  occurred  when  neither  plaintiff  nor  Hughes  was  engaged 
in  the  business  of  defendant.  If  this  assignment  is  good,  plaintiff  cannot 
recover  on  either  the  federal  statute  or  at  common  law.  According  to 
the  testimony  of  plaintiff  himself,  he  was  free  to  go  where  he  pleased 
^fter  the  day's  wprk  was  over  and  to  select  for  himself  a  place  t9  eat  and 
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sleep.  Naturally  he  would  defer,  somewhat,  to  Hughes,  his  foreman,  in 
chooeing  lodgings;  but  in  doing  so  would  not  be  acting  under  Hughes' 
authority  as  foreman,  but  simply  under  his  influence.  Defendant  had 
neither  agreed  to  pay  plaintiffs  personal  expenses  while  in  its  service, 
nor  had  reserved  any  control  over  him  in  respect  of  his  board  and  lodg- 
ing. The  custom  is  so  general  for  employees  of  a  railroad  company 
when  sent  out  for  duty  on  the  line  to  live  where  they  work,  in  some 
boarding  house  or  hotel,  or  in  "bunk  cars"  of  the  company,  that  we  may 
presume  it  was  incumbent  on  plaintiff  and  Hughes  to  stay  overnight  in 
Savannah,  if  they  could  And  a  suitable  place;  that  is,  one  of  the  kind  com- 
monly used  by  persons  in  similar  employn»ent.  Therefore,  unless  it  was 
reasonably  necessary  for  them  to  go  to  McAlester  to  spend  the  night, 
they  were  not  engaged  in  the  work  of  the  company  while  they  were  away; 
and  the  company  is  no  more  responsible  for  the  accident  to  plaintiff  than 
it  would  have  been  if  they  had  gone  to  a  darxe  at  McAlester  and  the 
accident  had  happened  durmg  their  return  trip.  The  argument  for  plain- 
tiff at  this  point  leaves  out  of  view  the  necessity  of  the  trip,  and  takes 
for  granted  plaintiff  and  Hughes,  whatever  was  their  reason  for  going 
to  McAlester,  were  acting  in  the  scope  of  their  employment  when  they 
started  back  after  7  o'clock,  the  hour  when  they  were  supposed  to  conv- 
nence  work  for  the  day.  But  this  was  not  so  if  they  left  Savannah  on 
an  errand  of  their  own.  The  duty  of  plaintiff  to  obey  the  orders  of 
Hughes  as  foreman  was  primarily  to  do  so  when  at  Savannah  and  at 
work  on  the  semaphore;  and  Hughes  would  have  authority  over  his 
movements  at  McAlester  after  7  o'clock  in  the  morning  only  in  the  event 
plaintiff  had  been  forced  to  go  there  in  consequence  of  inability  to  pro- 
cure accommodation  for  the  night  at  Savannah.  The  only  evidence  on 
this  question  was  the  testimony  of  plaintiff  himself  that  Hughes  said  there 
was  no  place  to  sleep  in  Savannah.  This  testimony  having  been  received 
without  objection  conduced  to  prove  the  necessity  to  hunt  quarters  else- 
where; and,  for  aught  that  appears,  McAlester  was  as  accessible  as  any 
place.  Such  being  the  condition  of  affairs,  the  pertinent  inquiry  is  not 
as  to  whether  plaintiff  and  Hughes  were  within  their  employment  while 
traveling  to  McAlester,  and  while  passing  the  night  there,  but  whether 
they  were  engaged  in  defendant's  service  on  the  way  back  to  their  task, 
and  after  the  hour  for  them  to  resume  work  had  arrived. 

The  question  of  the  necessity  of  the  trip  was  not  as  pointedly  in- 
structed upon  as  it  could  have  been;  but  an  instruction  given  by  the  court 
of  its  own  motion,  fairly  presented  it,  in  the  absence  of  requests  by  the 
parties  for  more  definite  charges.  The-  requests  of  plaintiff  required  the 
Jury  to  find  the  command  of  Hughes  was  given  "in  the  due  performance 
of  his  duties";  but  did  not  require  them  to  find  the  existence  of  the  only 
condition  under  which  the  command  would  have  been  given  in  the  per- 
formance of  Hughes'  duty,  namely,  that  the  parties  had  ^one  to  Mc- 
Alester because  they  could  find  no  place  to  stay  overnight  m  Savannah. 

A  refused  request  of  defendant  excluded  a  verdict  for  plaintiff  if  the 
jury  found  he  "was  required  to  provide  and  pay  for  his  own  board  and 
lodging;  had  the  right  to  select  the  place  where  he  would  board  and 
lodge,"  and  in  the  exercise  of  that  right,  went  with  Hughes  to  McAles- 
ter. Said  instruction  took  no  account  of  the  possible  necessity  to  go 
there;  and,  as  far  as  it  had  any  merit,  was  covered  by  the  one  we  have 
^mmarized,  given  by  the  court  of  its  own  motion  and  denying  a  recovery 
if  the  trip  was  taken  by  plaintiff  for  his  own  convenience  and  not  as  in- 
cident to  his  employment. 

In  view  of  the  evidence  to  prove  there  was  no  place  in  Savannah 
where  Hughes  and  plaintiff  could  spend  the  night,  we  hold  it  was  not 
shown  beyond  an  inference  to  the  contrary  the  parties  were  acting  out- 
side the  scope  of  their  duty  to  defendant  when  the  accident  happened. 

The  liability  of  an  employer  for  injury  to  a  workman  in  his  service, 
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where  the  workman  is  absent  from  the  place  of  his  task,  depends,  in  in- 
stances like  the  present,  on  whether  the  absence  was  voluntary  on  the  part 
of  the  workman  and  for  some  purpose  of  his  own,  or,  for  some  reason, 
was  involuntary  and  compelled;  and  one  of  the  reasons  may  be  the  con- 
ditions at  the  spot  where  his  task  lay.  Two  contrasted  cases  present  this 
proposition  clearly.  In  one  a  minor  had  been  killed  by  an  exposed  and 
charged  electric  wire  running  along  a  passage  in  the  mine,  while  the  de- 
ceased was  returning  at  noon  from  a  social  call  on  a  fellow  workman. 
The  defendant  was  held  not  to  be  liable  for  the  accident  on  the  theory 
that  the  deceased  was  a  servant  engaged  in  the  master's  work  when  killed ; 
the  court  citing  in  support  of  the  proposition,  1  Shear.  &  Red.  Negli- 
gence, §  190;  Wright  v.  Rawson,  52  Iowa,  329,  3  N.  W.  106,  35  Am.  Rep. 
275;  Kennedy  v.  Chase,  119  Cal.  637,  52  Pac.  33,  63  Am.  St.  Rep.  153.  In 
the  aspect  of  the  case  that  the  defendant  had  maintained  a  defective  ap- 
pliance in  a  place  where  it  was  dangerous,  because  the  workmen  were 
accustomed  to  assemble  there,  the  court  held  there  had  been  neglect  which 
afforded  ground  for  recovery.  Ellsworth  v.  Metheney,  104  Fed.  119,  44 
C.  C.  A.  484,  51  L.  R.  A.  389.  In  the  other  case  an  employee  was  hurt 
by  an  explosion  while  he  was  eating  lunch  on  a  dry  knoll  some  distance 
from  where  he  had  been  at  work.  According  to  the  habit  of  the  work- 
men, and  as  the  employer  knew,  he  had  gone  to  the  knoll  to  eat  because 
the  part  of  the  grounds  where  he  was  working  was  marshy.  He  was 
allowed  to  recover.  Thomas  v.  Railroad,  108  Minn.  485,  122  N.  W.  456, 
23  L.  R.  A.  (N.  S.)  954.  In  the  emergency,  such  as,  according  to  the  im- 
mediate hypothesis,  the  plaintiff  and  his  boss  found  themselves,  it  was 
as  good  cause  to  leave  Savannah  for  the  night  as  was  the  marshy  grotmd 
for  the  injured  employee  to  go  to  the  dry  knoll  to  spend  his  dinner  hour. 
In  another  case  very  similar  to  this  one,  an  electrical  engineer  had  gone 
out  on  a  line  of  the  defendant  railroad  company  to  work,  and  in  the 
course  of  his  duty  was  due  the  next  day  at  the  s^tion  where  the  head- 
qtiarters  of  the  department  were  to  receive  further  orders.  He  desired 
to  get  in  the  previous  evening,  so  he  might  obtain  a  night's  rest,  and  to 
accomsnodate  him  the  train  conductor  at  the  station  where  he  had  been 
working  telegraphed  the  conductor  of  a  freight  train  which  would  pass 
the  station  to  "slow  down"  there  so  plaintiff  could  get  aboard  and  be 
carried  to  headquarters.  The  conductor  did  not  cause  the  train  to  "slow 
down"  and,  in  endeavoring  to  catch  the  side  of  a  car  as  it  passed,  the 
plaintiff  fell  under  it  and  an  arm  and  leg  were  cut  off.  A  contested  point 
therein,  as  here,  was  whether  the  plaintiff  was  engaged  in  interstate  busi- 
ness when  hurt ;  the  railroad  company  arguing  that  he  was  not  because,  at 
the  time,  he  was  not  engaged  in  any  work  at  all  for  the  company.  In 
disposing  of  the  proposition,  the  court  declared  it  was  the  plaintiff's  duty 
to  get  back  to  headquarters,  and  until  his  duties,  begun  in  the  morning, 
were  concluded  at  night,  he  must  be  regarded  as  being  engaged  in  inter- 
state commerce;  meaning,  of  course,  that  during  the  workday  he  was 
in  the  company^s  service,  and  as  its  trains  were  engaged  in  interstate 
transportation,  the  plaintiff  was  engaged  in  interstate  commerce.  The 
point  of  the  plaintiff's  freedom  of  action  at  the  close  of  the  day  was 
pressed;  but  the  court  rejected  it  because,  as  he  was  under  the  duty  to 
return  to  headquarters,  he  was  still  occupied  for  the  company  when  he 
attempted  to  return  by  the  freight  train.  Ehimphy  v.  Railroad,  82  W.  Va. 
123.  95  S.  E.  863. 

That  an  employee,  on  hlis  way  to  and  from  his  work,  and  using  in 
his  movements  the  premises  or  an  instrumentality  of  the  master,  which  he 
is  authorized  to  use,  is  at  the  time  in  the  master's  service  and  may  re- 
cover, if  hurt  by  any  negligible  defect  in  the  property,  on  the  ground  of 
a  breach  of  the  master's  duty  to  furnish  a  safe  place  or  appliance,  is  a 
doctrine  accepted  by  many  courts.  But  if,  when  hurt,  he  is  going  away 
from  his  task  on  his  own  business,  or  returning  to  it  after  leaving  it  on 
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his  own  business,  and  not  from  some  kind  of  compulsion,  the  same  courts 
rule  the  other  way.  There  is  discord,  real  or  apparent,  in  the  decisions, 
and  the  cases  pro  and  con  are  collected  in  notes  to  King  v.  Mendota  Coal 
Co.,  L.  R.  A.  1916F,  1220,  and  to  Taylor  v.  Bush  &  Sons  Co.,  12  L.  R.  A. 
(N.  S.)  853.  And  sec  Hartman  v.  Steamship  Co.  (D.  C.)  244  Fed.  567. 
The  court  of  last  resort,  in  cases  of  injuries  to  employees  of  carriers  en- 
gaged in  interstate  commerce,  has  declared  on  the  subject  as  follows: 

"In  leaving  the  carrier's  yard  at  the  close  of  his  day's  work,  the  de- 
ceased was  but  discharging  a  duty  of  his  employment.  See  North  Caro- 
lina R.  R.  Co.  V.  Zachary,  232  U.  S.  248,  260.  Like  his  trip  through  the 
yard  to  his  engine  in  the  morning,  it  was  a  necessary  incident  of  his  day's 
work  and  partook  of  the  character  of  that  work  as  a  whole;  for  it  was 
no  more  an  incident  of  one  part  than  of  another.  His  day's  work  was  in 
both  interstate  and  intrastate  commerce,  and  so  when  he  was  leaving  the 
yard  at  the  time  of  the  injury  his  employment  was  in  both."  Erie  R,  R. 
Co.  V.  Winfield.  244  U.  S.  170,  173,  37  Sup.  Ct.  556,  557  (61  L  Ed.  1057, 
Ann.  Gas.  1918B,  662). 

The  same  principle  of  liability  will  govern  if  the  employee  was  forced 
away  from  the  locality  of  his  task  and  to  get  back  there  was  directed  by 
his  superior  to  use  an  instrunfentality  of  the  employer,  when  the  order 
to  do  so  was  negligent  by  reason  of  the  instrumentality  being  dangerous 
to  use,  either  from  a  defect  or  its  operation.  If  Hughes  and  plaintiff 
were  in  service,  as  determined  by  the  test  we  have  pointed  out,  when  the 
former  directed  plaintiff  to  board  the  moving  train,  then  the  case  is  like 
one  heretofore  decided  by  this  court,  where  an  employer  was  held  answer- 
able to  an  employee  injured  while  he  was  obeying  a  negligent  order  of 
his  foreman  to  board  a  train.  Foster  v.  Railroad,  115  Ma  165,  21  S.  W. 
916.  See,  too.  York  v.  Railroad.  117  Mb.  405,  22  S.  W.  1081 ;  Herdler  v. 
Range  Co.,  136  Mo.  3,  37  S.  W.  115. 

[3]  2.  We  have  to  determine  next  whether  plaintiff  was  engaged,  when 
hurt,  in  a  task  so  closely  connected  with  interstate  commerce  as  to  brmg 
him  within  the  provisions  of  the  Federal  Empl<^ers'  Liability  Act  (Act 
Cong,  approved  April  22,  1908,  35  U.  S.  Stat,  at  L.  65,  c  149,  as  amended 
by  act  approved  April  5,  1910  [U.  S.  Comp.  St.  §§  8657-8665]).  The  statute 
makes  a  common  carrier  "liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such  commerce";  that  is,  in 
coimnerce  between  any  of  the  several  states  or  territories  as  provided  in 
'  the  first  lines  of  the  act  The  meaning  of  the  words  "while  he  is  engaged 
by  such  carrier  in  such  commerce,"  controls  the  decision  of  the  question 
whether  state  law  pr  the  federal  act  determines,  in  a  particular  case,  the 
liability  of  the  carrier  to  an  injured  employee.  A  mass  of  adjudications 
has  been  made  on  the  subject  by  state  courts  of  last  resort  and  federal 
courts  of  intermediate  resort,  and  some  of  them  favor  the  view  that  plain- 
tiff was  injured  while  employed  by  defendant  in  interstate  commerce. 
Grow  v.  Oregon  Short  Line  R.  Co.,  44  Utah,  160,  138  Pac.  398,  Ann.Cas. 
1915B,  481 ;  Saunders  v.  Railroad,  167  N.  C.  375,  83  S.  E.  573.  In  the  cited 
cases  employees  were  killed  while  assisting  to  install  on  the  lines  of  the 
defendant  companies  a  system  of  automatic  block  signals  similar,  we 
understand,  to  the  semaphore  plaintiff  was  working  on.  The  particular 
block  of  semaphore  the  deceased  brakemen  were  helping  to  construct  had 
not  been  completed  or  introduced  into  the  general  system  of  signaling 
devices.  Nevertheless  the  courts  thought  the  men  were  engaged  in  work 
connected  with  interstate  commerce,  because,  in  the  first  case,  the  portion 
of  the  system  already  completed  was  in  use  for  signaling  interstate  trains, 
and  the  signaling  block  the  deceased  was  engaged  upon  would  be  thus 
used  when  finished;  and  ,  in  the  second  case,  a  new  system  of  signals 
was  in  process  of  erection  to  take  the  place  of  an  old  system  exactly  the 
fact  here,  except  that  this  plaintiff  was  helping  to  build  a  single  semaphore 
to  be  substituted  for  an  old  one.    Without  referring  to  other  cases  to  the 
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same  effect,  but  less  like  this  case  in  their  facts,  we  state  that,  notwith- 
standing the  cogency  of  the  reasoning  of  the  opinions,  the  force  of  all  of 
them  as  precedents  appears  to  be  broken  by  thw  most  recent  decisions  of 
the  Supreme  Court  of  the  United  States  on  the  subject.  1  Roberts,  Fed. 
Liabil.  of  Carriers,  §  485,  p.  840.  Where  the  carrier  ccmducts  bol^  an 
intrastate  and  an  interstate  business,  and  its  employees  are  occupied  first 
with  the  one  and  then  with  the  other,  the  relations  of  the  particular  work 
the  employee  is  performing  when  hurt  to  the  interstate  business  of  the 
carrier,  is  resorted  to  as  one  criterion  of  whether  the  federal  statute 
controls,  and  is  the  decisive  criterion,  we  think,  when  the  facts  are  (ke 
those  before  us.  And  in  settling  the  tests  of  the  application  of  the  statute 
the  courts  have  been  forced  to  make  close  distinctions:  According  to  the 
latest  judgments  of  the  Supreme  Court  of  the  United  States,  it  is  not 
essential  that  the  appliance  the  injured  employee  was  working  on  at  the 
time  was  or  had  been  itself  actually  in  use  as  a  means  of  interstate  com- 
merce, or  it  was  "so  closely  connected  therewith  as  to  be  a  part  of  it,"  to 
quote  the  language  of  the  opinion  in  the  Pedersen  Case,  72^  U.  S.  146,  151, 
33  Sup.  Ct.  648,  649  (57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153).  That  plaintiff 
was  injured  through  the  negligence  of  a  coemployee  under  these  circum- 
stances :  A  bridge  over  which  interstate  trains  passed  was  in  process  of  re- 
pair, and  the  repairs  consisted  in  taking  out  an  old  girder  and  inserting 
a  new  one.  A  person  had  to  pass  ov^r  an  intervening  temporary  bridge  to 
reach  the  old  one,  and  the  temporary  bridge  was  in  use,  too,  for  interstate 
trains.  While  carrying  a  sack  of  bolts  over  the  temporary  bridge  to  the 
one  undergoing  repair  Pedersen  was  negligently  run  down  by  an  interstate 
train.  He  was  held  to  have  been  engaged  in  interstate  commerce  on  this 
line  of  reasoning:  Bridges  are  indispensable  in  such  commerce  and  should 
be  kept  in  repair,  and  the  work  of  keeping  them  in  repair  "is  so  closely 
related  to  such  commerce  as  to  be  in  practice  and  legal  contemplation  a 
part  of  it."  The  court  further  said: 

"The  contention  to  the  contrary  proceeds  upon  the  assumption  that 
interstate  commerce  by  railrosids  can  be  separated  into  its  several  elements 
and  the  nature  of  each  determined  regardless  of  its  relation  to  others  or 
to  tlie  business  as  a  whole.  But  this  is  an  erroneous  assumption.  The 
true  test  always  is :  Is  the  work  in  question  a  part  of  the  interstate  com- 
merce in  whidi  the  carrier  is  engaged.  ♦  ♦  ♦  Of  course,  we  are  not 
here  concerned  with  the  construction  of  the  tracks,  bridges,  engines  or 
cars  which  have  not  as  yet  become  instrumentalities  in  such  commerce, 
\mi  only  VfHh  the  work  of  main^aimng  them  in  proper  condition  after 
they  hive  become  such  instrwtHentalities  and  during  their  use  as  such," 
We  emphasize. 

The  court  thought  the  work  of  taking  bolts  to  the  old  bridge  to  be  used 
in  repairing  it,  though  a  minor  task  was  esisentially  a  part  of  the  larger 
one.  Those  facts  were  held  sufficient  to  sustain  a  finding  that  Pedersen 
was  exigaged  in  interstate  commerce  when  injured.  Three  judges  dissented, 
declaring  the  rule  was  that  only  employees  engaged  in  the  work  of  inter- 
state transportation  were  within  the  act,  and  not  those  who  kept  up  the 
instrumenalities  whereby  transportation  was  conducted.  The  words  we 
have  emphasized  suggest  that,  although  an  employee  helping  with  repair 
work  upon  an  appliance  used  in  interstate  traffic  is  within  the  statute,  one 
engaged  in  constructing  an  appliance  that  will  be,  but  has  not  yet  been,  so 
used,  is  outside  the  scope  of  the  act.  An  employee  who  was  negligently 
hurt  while  mining  coal  in  a  colliery  of  a  carrier,  the  coal  to  be  used  in 
interstate  commerce,  was  held  not  wjthin  the  act.  Del.,  etc,  Ry.  v.  Yur- 
konis,  238  U.  S.  439,  35  Sup.  Ct.  902,  59  L.  Ed.  1397.  In  111.  Cent.  R.  Co. 
r.  Behrens,  a  member  of  a  switch  crew  was  killed  while  assisting  to  move 
cars  loaded  with  interstate  freight  in  the  city  of  New  Orleans;  but  the 
crew  also  handled  interstate  freight.  The  court  decided  the  deceased  was 
not  within  the  purview  of  the  federal  act  when  killed,  though,  upon  the 
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completion  of  his  immediate  task,  he  was  expected  to  engage  in  another 
which  would  have  been  a  part  of  interstate  transportation  under  the 
statute;  "for  by  its  terms,"  said  the  court,  "the  true  test  is  the  nature  of 
the  work  being  done  at  the  tjime  of  the  injury."  233  U.  S.  473,  478^  34  Sup. 
Ct  646,  648  (58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163).  In  Shanks  v.  Railroad 
G).  the  rulings  of  the  United  States  Supreme  Court  "up  to  the  date  of  the 
decision  were  reviewed,  and  in  the  light  of  them  plaintifiF  Shanks  was  held 
not  to  have  been  employed  in  interstate  traffic  while  putting  in  a  shaft 
to  transmit  power  to  machinery  by  which  locomotives  that  drew  both 
interstate  and  intrastate  trains  were  repaired.    The  court  said : 

"Ooming  to  apply  the  test  to  the  case  in  hand,  it  is  plain  that  Shanks 
was  not  employed  in  interstate  transportation,  or  in  repairing  or  keeping 
in  usable  condition  a  roadbed,  bridge,  engine,  car  or  other  instrument 
then  in  use  in  such  transportation.  What  he  was  doing  was  altering  the 
location  of  a  fixture  in  a  machine  shop.  The  connection  between  the 
fixture  and  interstate  transportation  was  remote  at  best,  for  the  only 
function  of  the  fixture  was  to  communicate  power  to  machinery  used  in 
repairing  parts  of  engines  some  of  which  were  used  in  such  transporta- 
tion." 239  U.  S.  556,  559.  36  Sup,  Ct.  188,  190  (60  L.  Ed.  436,  L.  R.  A. 
1916C.  797). 

The  like  ruKng  was  made  where  an  employee  lost  his  life  in  switching 
coal  from  a  storage  track  to  a  coal  shed,  thence  to  be  taken  to  bins  and 
chutes  and  used,  as  occasion  requires,  on  locomotives  engaged  in  both  kinds 
of  commerce.  The  court  said  there  was  no  close  or  direct  relation  to  In- 
terstate transportation  in  taking  coal  to  the  chutes;  that  the  employee  was 
doing  no  more  than  putting  the  supply  in  a  convenient  place  for  use  when 
it  was  re<H»ired.  Chicago,  etc.,  Ry.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct.  517,  60  L.  Ed.  941.  A  plaintiff  had  been  injured  while  working  in  a 
tunnel  which  was  in  the  process  of  construction  by  a  carrier  and  to  be 
I>art  of  its  line  for  all  trains.  At  the  time  of  the  accident  it  was  incomplete 
and  had  never  been  used  in  interstate  commerce.  The  opinion  said  it 
was  certain  under  the  recent  decisions  of  the  court,  whatever  doubt  might 
have  existed  at  the  time  the  judgment  below  was  rendered,  that  the  plain- 
tiff was  not  engaged  in  interstate  commerce  at  the  time  he  was  hurt; 
iconsequently  no  cause  of  action  was  alleged  under  the  federal  act  Ray- 
mond V.  Railroad,  243  U.  S.  43,  27  Sup.  Ct.  268,  61  L.  Ed.  583.  An 
employee  hurt  while  employed  on  the  constiliction  of  a  bridge  which  had 
never  been  provided  with  rails  nor  used  as  a  railroad  was  not  doing  inter- 
state work  when  hurt  in  the  course  of  his  employment,  although  die  em- 
ployer intended  the  bridge  to  be  a  means  of  interstate  traffic  when  it  was 
completed.  Bravis  v.  Railroad,  217  Fed.  234,  133  C.  C.  A.  228.  The  opinion 
said  the  bridge  had  not  been  used  in  interstate  transportation  and  could 
not  be  used  until  finished;  the  fact  that  the  intention  was  to  use  it  at  some 
future  time  did  not  make  it  a  means  of  interstate  commerce ;  the  intention 
might  be  changed  and  tiie  bridge  not  be  used  in  that  way  at  all.  Answer- 
ing the  argument  that  the  cutout,  of  which  the  bridge  would  constitute  a 
part,  was  the  correction  of  a  defect  in  the  defendant's  road  for  interstate 
trains,  the  court  said  the  argument  was  too  remote  and  inconsequential, 
that  the  building  of  the  cutout  was  a  new  construction  work  as  much  as 
would  be  the  building  of  a  new  engine  or  car  to  take  the  place  of  an 
engine  or  car  worn  out  in  interstate  commerce. 

The  national  courts  in  construing  the  act  in  question,  and  in  order  to 
determine  the  status  of  an  employee  injured  when  employed  upon  an 
instrumentality  which,  as  yet,  has  not  been  put  into  use  in  interstate 
business,  but  is  intended  to  be,  have  drawn  a  distinction  between  construc- 
tion work  and  repair  work,  and  hold  a  workman  engaged  in  repairs  on  an 
appliance  employed  in  interstate  traffic  is  within  the  provisions  of  the  act; 
whereas  one  helping  to  make  a  new  appliance  to  be  thus  used  in  the  future 
is  not  so  engaged.    This  is  the  rule  foimulated  in  an  exhaustive  annotation 
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on  the  question,  wherein  many  cases  are  dted  in  its  support  Airline  R.  R. 
Y.  Horton,  L.  R.  A.  1915Q  note  on  foot  of  page  63.  It  is  true,  as  said  in 
a  well-reasoned  case,  the  distinction  between  repairs  and  construction  work 
must  not  be  too  finely  drawn;  the  particular  matter  tJie  court  then  had  un- 
der advisement  being  whether  an  employee  killed  in  putting  in  new 
cross-arms  on  old  poles  to  carry  electric  wires  used  in  telegraphing  and 
signaling  was  engaged  in  interstate  commerce.  The  court  held  the  work 
was  in  the  nature  of  repairs,  and  therefore  the  case  fell  within  the  federal 
act.  Ross  V.  Sheldon,  176  Iowa,  618>  154  N.  W.  499.  Neither  the  sema- 
phore plaintiff  was  assisting  to  build  nor  the  new  depot  was  yet  in  use  in 
any  kind  of  commerce ;  for  the  old  semaphore  and  depot  had  not  been  dis- 
carded. In  fact  the  new  ones  were  incomplete  and  the  semaphore  appears 
to  have  been  far  from  completion.  As  suggested  by  Judge  Sanborn,  in 
the  Bravis  Case,  neither  had  ever  been  used,  and  it  is  possible  neither  ever 
would  be  used,  for  some  mishap  might  destroy  them. 

[4-6]  The  substantive  rules  of  tort  liability,  as  fixed  by  the  adjudica* 
tions  in  this  state,  differ  materially  from  those  which  obtain  in  cases 
falling  under  the  federal  statute,  particularly  in  regard  to  the  doctrines 
of  contributory  negligence  and  assumption  of  the  risk.  Under  the  law 
of  the  state,  contributory  negligence  on  the  part  of  an  injured  party  is 
usually  a  defense;  whereas  under  the  federal  statute  it  goes  only  to  re- 
duce damages;  and  assumption  of  the  risk  is  given  a  wider  scope  by  the 
national  courts  than  is  allowed  in  Missouri.  The  Supreme  Court  of  the 
United  States  has  held  that  in  a  case  within  the  act  of  Congress,  the  federal 
law  "is  exclusive  and  stipersedes  state  laws  upon  the  subject."  Chicago, 
etc..  Ry.  v.  Wright,  239  U.  S.  548,  551,  36  Sup.  Ct.  185,  186  (60  L.  Ed. 
431),  For  these  reasons  it  is  plain  that  if  a  cause  of  action  was  not  with- 
in tite  scope  of  the  act,  but  was  tried  as  though  it  werey  it  must  be  retried 
unless  the  rules  of  law,  affecting  liability  and  as  established  by  the  courts 
of  the  state,  are  the  same  as  those  which  obtain  under  the  federal  statute, 
or  are  less  favorable  to  the  party  against  whom  the  verdict  was  given. 

Plaintiff's  counsel  insists  defendant  should  not  be  heard  to  say  no 
recovery  can  be  had  under  the  federal  act,  because  the  court,  at  defendant's 
request,  instructed  against  a  verdict  on  the  second  count,  which  declared 
on  a  common-law  liability.  Maybe  there  would  be  force  to  this  contention 
if  defendant  had  insisted  below  the  question  of  its  liability  was  governed 
by  the  federal  law;  but  the  position  taken  by  defendant  was  that  there 
was  no  case  imder  either  law,  and  so  it  requested  a  charge  that  plaintiff 
was  not  entitled  to  recover  on  the  firstl  count,  and  another  charge  that 
he  was  not  entitled  to  recover  under  the  second  count.  The  court  re- 
fused the  first  request  and  gave  the  second— erroneously,  we  think. 

[7-9]  3.  Too  much  attention  was  given  by  both  sides  to  the  free  pass 
Hughes  had  for  himself  and  plaintiff.  The  defendant  contends  plaintiff 
was  a  trespasser  in  attempting  to  board  a  freight  train,  because  the  pass 
fifave  no  right  to  ride  on  freight  trains,  and  under  the  rules  of  the  com- 
pany it  could  not  be  used  in  that  way.  Neither  plaintiff  nor  Hughes  knew 
anything  about  the  rules  and  plaintiff  did  not  know  anything  about  the 
terms  of  the  pass,  and,  if  Hughes'  testimony  is  true,  he  did  not;  for  he 
said  similar  passes  always  had  been  honored  by  the  conductors  of  freight 
trains.  In  fact  this  very  one  was  honored  on  the  trip  from  Savannah  to 
McAlester.  There  is  no  merit  in  the  contention  that  plaintiff  was  at- 
tempting to  trespass. 

The  free  pass  was  admissible  as  an  item  of  evidence  to  prove  plain- 
tiff was  under  Hughes'  authority,  inasmuch  as  it  read  in  favor  of  Hughes 
and  **1  man,"  and  had  been  turned  over  to  him.  Being  in  Hughes'  custo- 
dy all  the  time,  so  that  if  separated  from  him  plaintiff  would  have  been 
deprived  of  its  benefit,  and  maybe  without  means  of  any  kind  to  take 
him  to  Savannah,  it  bore  upon  the  issue  of  plaintiff's  contributory  negli- 
gence and  assumption  of  the  risk.    It  was  treated  in  the  second  instruc- 


Digitized  by 


Google 


1920.]        WILLIS  V.  PILOT  BUTTE  MINING  CO.     (Mont.)  355 

tion  given  for  plaintiff  in  a  manner  to  magnify,  in  the  eyes  of  the  jury, 
its  importance,  and  confuse  them  regarding  the  issues  to  which  it  was 
relevant.  Wherefore  the  instruction  was  a  comment  on  one  part  of  the 
evidence,  and  adapted  to  give  the  impression  that  the  possession  of  Hughes 
made  his  order  to  plaintiff  a  negligent  one.  As  we  have  said,  the  pass 
and  his  custody  of  it  had  a  bearing  on  his  authority  to  give  the  order,  and 
on  whether  or  not  plaintiff  was  justified  in  obeying  it,  but  did  not  have 
a  bearing  on  the  issue  of  the  character  of  the  order.  That  matter  de- 
pended on  the  speed  of  the  train,  the  experience  of  plaintiff,  his  physical 
condition,  and  the  like  facts.  The  jury's  attention  should  not  have  been 
fixed  on  the  pass  to  the  degree  it  was  in  an  instruction  submitting  the 
issues  of  whether  the  order  of  Hughes  was  negligently  given  and  whether 
he  ought  to  have  known  it  was.  Smith  v.  Woodmen  of  the  World,  179 
Mo.  119,  n  S.  W.  862.  Though  this  error  by  itself  may  not  have  been  pre- 
judicial to  the  extent  of  causing  a  reversal,  it  should  be  avoided  on  another 
trial. 

If  we  are  right  in  our  judgment  that  the  case  does  not  come  within 
the  federal  act,  the  issues  of  contributory  negligence  and  assumption  of 
the  risk  will  be  governed  by  the  rules  of  law  touching  those  subject  that 
prevail  in  the  state. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Blair,  P.  J.,  and  Woodson,  J.,  concur. 

Graves,  J.  (dissenting).  I  dissent  in  this  case  because  the  plaintiff's 
evidence,  in  my  judgment,  fails  to  make  a  case  either  at  common  law  or 
tmder  the  federal  act.  I  agree  with  my  learned  Brother  in  his  reasoning 
as  to  there  being  no  showing  of  liability  under  the  federal  act;  but  I  am 
of  opinion  that  neither  Hughes  nor  plaintiff  was  about  the  master's  business 
at  the  time  of  the  accident.  The  evidence  as  to  their  reason  for  the  trip 
to  McAlester  is  entirely  too  shadowy  to  form  the  basis  of  liability.  The 
necessity  of  such  a  trip  is  not  sufficiently  shown.  It  is  highly  improbable 
that  these  two  men  could  not  have  found  food  and  lodging  at  or  near  their 
place  of  work,  At  least  it  is  clear  that  plaintiff  made  no  effort  so  to  do 
and  was  in  no  position  to  show  necessity  for  his  trip. 

Other  suggestions  might  be  made,  but  these  will  suffice.  I  therefore 
dissent. 


WILLIS  V.  PILOT  BUTTE  MINING  CO.  et  al.   (No.  4542.) 

(Supreme   Court   of    Montana.     May   8,    1920.) 

190  Pacific   Reporter  124 

1.      MASTER  AND  SERVANT—  COMPENSATION  ACT  UNCON- 
STITUTIONAL IN  ATTEMPTING  TO  CONFER  ON  SUPREME 
COURT  JURISDICTION  TO  TRY  CAUSE  ANEW. 
Workmen's  Compensation  Act,  §  22(d),  is  unconstiutional  in  so  far 
as  attempting  to  confer  on  Supreme  Court  jurisdiction  to  try  compensa- 
tion  case   anew   on   appeal   from   district   court   as   though   matter  was 
originally  before  it 

(For  other  cases,  see  Master  and  Servant,  Dea  Dig.  §  418[1].) 
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2.    MASTER    AND    SERVANT— COMPENSATION    ACT    PROVI- 

SION  THAT  TRIAL  IN  DISTRICT  COURT  SHOULD  BE  DE 

NOVO  CONSTITUTIONAL. 

District  courts  being  courts  of  original  jurisdiction,  it  was  within 
constitutional  power  of  Legislature  to  provide  in  Workmen's  Compensa- 
tion Act,  §  22(b),  that  trial  of  a  compensation  case  in  district  court 
should  be  de  novo,  but  power  given  court  is  that  of  review  rather  than 
a  trial  anew,  particularly  in  view  of  section  20(h). 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[1].) 

Appeal  from  District  Court,  Silver  Bow  County;  Joseph  R.  Jadcson, 
Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Martha 
Willis  for  compensation  for  the  death  of  her  husband,  W.  A.  Willis, 
the  employee,  opposed  by  the  Pilot  Butte  Mining  Company,  the  employer, 
and  the  .^tna  Life  Insurance  Company,  the  insurer.  Compensation  was 
awarded  by  the  Industrial  Accident  Board,  the  award  affirmed  by  the 
district  court,  and  from  its  judgment  the  employer  and  insurer  appeal. 
Affirmed. 

Frank  &  Gaines,  of  Butte,  for  Appellants. 
H.  A.  Tyvand,  of  Butte,  for  respondent. 

Matthews,  J.  On  March  20,  1916,  W.  A.  Willis,  while  employed  as 
station  tender  for  appellant  mining  company,  was  shot  by  Nathan  Brooks, 
mine  foreman  for  said  company,  and  thereafter  died.  Willis  was  sub- 
ject to  the  provisions  of  the  Workmen's  Compensation  Act,  and  respond- 
ent, for  herself  and  her  minor  child,  filed  with  (he  Industrial  Accident 
Board  her  proof  of  injury  and  death,  and  application  for  compensation. 
Two  separate  hearings  were  had  before  the  board,  and  on  August  30, 
1919,  award  was  made  in  accordance  with  the  application.  The  company 
and  its  insurance  carrier  appealed  to  the  district  court  of  Silver  Bow 
county,  and  after  a  hearing,  the  court  found  in  favor  of  respondent  and 
entered  judgment  in  accordance  with  the  award  made  by  the  board.  The 
matter  is  before  us  on  an  appeal  from  the  judgment  of  the  district 
court. 

It  was  in  the  district  court,  and  is  here,  conceded  that  the  death  of 
Willis  resulted  from  an  accident  or  forfuitous  event  arising  in  the  course 
of  his  employment,  and  the  only  question  presented  is:  Did  the  injuries 
resulting  in  the  death  of  \^'ilIis  arise  "out  of"  his  employment. 

We  are  asked  to  try  the  case  anew  and,  disregarding  the  findings  of 
the  board  and  of  the  trial  court,  to  determine  the  question  so  presented, 
as  an  original  proceeding,  on  the  record  made  in  the  district  court  and 
before  the  board,  as  provided  in  section  22(d)  of  the  Compensation  Act 
(chapter  96,  Laws  of  1915),  which  section  rfeads  as  follows: 

"Either  the  board,  or  the  appellant  (applicant),  or  any  adversary 
party,  if  there  be  one.  may  appeal  to  the  Supreme  Court  ♦  ♦  ♦  ♦ 
When  any  such  cause  is  so  appealed  it  *  *  *  *  shall  be  tried  anew 
by  said  Supreme  Court  upon  the  record  made  in  said  district  court  and 
before  said  board.    ♦    '*'    *" 

It  is  urged  that  this  court  stands  in  the  same  position  as  a  district 
court  on  an  appeal  from  a  justice's  court  and  that  the  trial  here  is  a 
trial  de  novo.  But  this  cannot  be.  Section  2,  art.  8,  of  our  Constitution, 
prtovides : 

•"The  Supreme  Court,  except  as  otherwise  provided  in  this  Consti- 
tution, shall  have  appellate  jurisdiction  only.     ♦    ♦    ♦" 
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And  "shall  have  power    ♦    *    ♦    to  issue  and  to  hear  and  determine 

*  *  *  such  *  *  ♦  original  and  remedial  writs  as  may  be  neces- 
sary or  proper  to  the  complete  exercise  of  its  appellate  jurisdiction."  Sec- 
tion  3,  art.  8. 

It  "shall  have  a  general  supervisory  control  over  all  inferior  courts, 
onder  such  regulations  and  limitations  as  may  be  prescribed  by  law*  (sec- 
tion 2,  art  8),  and  shall  have  power  to  issue,  hear,  and  determine  the 
six  original  writs  named  in  section  3  of  article  8. 

"The  provisions  of  this  Constitution  are  mandatory  and  prohibitory, 
unless,  by  express  words  they  arte  declared  to  be  otherwise."  Section 
29,  art.  3,  Constitution  of  Montana. 

In  re  Weston,  28  Mont.  207,  72  Pac.  512,  this  court  said: 

"  The  source  of  all  power  vested  in  the  Supreme  Court  is  the  (in- 
stitution of  the  state,  and  in  it  must  be  found  the  measure  of  jurisdiction.' 

♦  ♦  *  The  power  to  issue,  hear,  and  determine  the  six  orig^inal  writs 
enumerated  above  marks  the  limit  of  the  original  jurisdiction  of  this 
court." 

[1]  It  will  be  readily  seen,  therefore,  that  the  Legislature  ^yas  with- 
out authority  to  grant  to  this  court  jurisdiction  to  try  the  cause  "anew" 
as  though  the  matter  was  originally  before  us,  and,  to  the  extent  that  sec- 
tion 2i(d)  of  the  Compensation  Act  attempts  to  confer  such  jurisdiction, 
it  is  unconstitutional.  In  the  language  of  the  opinion  in  the  Weston 
C^ise: 

"The  full  measure  of  the  relief  which  may  be  granted  is  a  review 
of  the  decision  of  the  lower  court  and  a  judgment  of  this  court  affirming, 
modifying,  or  reversing  the  decision.  Further  than  this  we  cannot  go." 

Section  22(b)  of  the  act  provides  that,  on  appeal  td  the  district 
court  from  the  judgment  of  the  board  "the  trial  of  the  matter  shall  be 
de  nova  (de  novo),"  but  further  provides  that — 

"Upon  such  trial  the  court  shall  determine  whether  or  not  the  board 
regularly  pursued  its  authority,  and  whether  or  not  the  findings  of 
the  board  ought  to  be  sustained,  and  whether  or  not  such  findings  are 
reasonable  under  all  the  circumstances  of  the  case,"  and  provides  further, 
"The  court  may,  upon  the  hearing,  for  good  cause  shown,  permit  addi- 
tional evidence  to  be  introduced,  but,  in  the  absence  of  such  permission 
from  the  court,  the  cause  shall  be  heard,  on  the  record  of  the  boarti 
as  certified  to  the  court  by  it,"  and  (c)  "If  the  court  shall  find  from  such 
trial,  as  aforesaid,  that  the  findings  and  conclusions  of  the  board  are  not 
in  accordance  with  either  the  facts  or  the  law,  or  that  they  ought  to  be 
other  or  different  than  those  made  by  the  board,  or  that  any  finding  and 
conclusion  or  any  order,  rule  or  requirement  of  the  board  is  unreasonable, 
the  court  shall  set  aside  such  finding,  conclusion,  order,  judgment,  decree, 
rule,  or  requirement  of  said  board,  or  shall  modify  or)  change  the  same 
as  law  and  justice  shall  require,  and  the  court  shall  also  make  and  enter 
any  finding,  conclusion,  order  or  judgment  that  shall  be  required,  or  shaU 
be  legal  and  proper  in  the  premises." 

[2]  As  district  courts  are  courts  of  original  jurisdiction,  it  was  with- 
in the  constitutional  power  of  the  Legislature  to  provide  that  the  trial  in 
the  district  court  shall  be  de  novo,  as  indicated;  but  the  power  given  the 
district  court  is  that  of  review,  lather  than  a  trial  anew.  That  this  is 
true  is  emphasized  by  the  provisions  of  section  20(h)  that— 

"No  orders  or  decisions  of  the  board  shall  be  subject  to  collateral 
attack,  and  may  be  reviewed  or  modified  only  in  the  manner  provided 
herein." 

[3]  The  district  court  of  Silver  Bow  county  followed  the  procedure 
outlined  in  the  act,  and  made  findings  "that  the  said  Industrial  Accident 
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Board  as  far  as  it  proceeded  regularly,  pursued  its  authority;  that  the 
findings  of  the  said  Industrial  Ajccident  Board  ought  to  be  sustained  and 
that  Its  findings  are  reasonable  under  all  the  circumstances  of  the  case; 
that  the  accident  to  W.  A..  Willis,  which  resulted  in  his  deadi,  arose  out 
of  his  employment  for  the  Pilot  Butte  Mining  Company,  and  therefore 
compensation  should  be  awarded  to  the  widow  of  W.  A.  Willis,  Martha 
Willis,  as  per  the  provisions  of  the  Workman's  Compensation  Act,"  and 
rendered  judgment  accordingly,  without  making  further  findings  in  the 
premises.  Our  duty,  then,  is  but  to  determine  whether  the  evidence  before 
the  board  clearly  preponderates  against  its  findings,  as  adopted  by  the 
court;  if  not,  we  must  aflfrm  the  judgment.  The  rule  that  the  Supreme 
Court  will  not  reverse  the  findings  of  the  district  court,  except  where 
the  evidence  clearly  proponderates  against  them,  is  so  well  settled  in 
this  jurisdiction  as  to  hardly  require  repetition 

Willis  was  station  tender  in  appellant  company's  mine;  Brooks,  the 
night  foreman  with  authority  over  Willis.  Just  prior  to  the  shooting, 
Brooks  visited  Willis  on  the  2,600- foot  level  and  conununicated  to  him  an 
order  of  the  day  foreman  that  he  (Willis)  should  i^main  on  shift  until 
relieved.  According  to  Brooks,  an  altercation  arose  concerning  hit 
action  in  discharging  one  Shannon,  Willis  accusing  him  of  trying^  to 
"frame  up  on"  him  as,  he  contended,  Brooks  had  done  on  Shannon. 
Brooks  then  ordered  Willis  to  signal  for  the  cage  to  be  raised  to  the  next 
level  that  he  might  make  an  inspection  there.  Willis  gave  some  signal  and 
entered  the  cage  with  Brooks,  which  he  had  a  right  to  do.  Whether  Willis 
gave  the  correct  signal  which  was  misunderstood  by  the  engineer,  or 
whether  he  gave  the  signal  to  hoist  to  the  surface,  could  not  be  ascer- 
tained. The  cage  continued  to  the  surface,  and,  on  leaving  it,  the  two  men 
immediately  met  in  personal  encounter.  Who  was  the  aggressor  is  not  en- 
tirely clear;  nor  is  the  evidence  satisfactory  as  to  the  cause  of  the  trouble. 
According  to  Brooks'  version  of  the  affray,  while  he  gives  no  satisfactory 
explanation  for  the  act,  "Willis  attempted  to  grab  me  and  get  my  lamp, 
which  he  finally  did,'  that  he  then  broke  away  and  ran  for  the  office.  On 
the  other  hand  Willis  being  advised  that  he  could  not  live,  made  tfie  fol- 
lowing statement : 

"Since  I  am  going  to  die,  I  want  you  to  know  just  what  happened. 
We  were  coming  upon  the  cage  together  and,  as  we  got  off  the  cage  on 
the  surface  Brooks  hit  me  on  the  jaw  with  his  heavy  carbide  lamp.  I 
clinched  him  and  got  the  lamp,  but  he  broke  away  and  I  after  him  through 
the  side  door  of  the  boiler  room-,  through  into  the  engine  room. 
When  I  reached  the  front  door  of  the  engine  room  I  could  not  see  him, 
and  thought  to  myself  I'd  'bunch  it*  (meaning  quit).  So  I  started  for 
the  dry,  and,  just  as  I  turned  off  the  trail  to  leave  his  lamp  on  the  step  of 
the  office.  Brooks  opened  the  door  with  a  gun  in  his  hand  and  aimed  at  me. 
I  was  startled  at  the  sight  of  the  gun,  but  did  not  think  he  was  goin^  to 
'blast'  as  he  held  the  gun  on  me  for  fully  a  minute  before  he  shot  me.  I 
backed  towards  the  dry,  and  he  followed  and  shot  me  again  and  was  go- 
ing to  shoot  the  third  time,  when  I  said,  'Well,  I  guess  you  got  me,'  and  I 
fell."  Asked  the  question:  "Was  there  any  other  trouble?"  Willis  re- 
plied :  "No  trouble  at  all ;  he  killed  me  for  nothing,  that's  all." 

Two  witnesses  were  present  but  saw  little  of  the  affray,  and  their 
testimony  might  easily  corroborate  the  theory  that  either  was  the  ag- 
gressor. After  the  shooting,  Willis  had  a  cut  on  his  jaw,  while  BrooVs 
had  no  mark  on  either  his  face  or  body.  It  is  significant  that,  while 
Brooks  ran  to  the  office,  Willis  followed  at  a  walk.  This  fact  would 
seem  to  support  his  statement  that  he  was  but  going  to  the  dry  to  change 
his  clothes;  had  he  been  intent  on  continuing  the  combat,  it  would  seem 
that  he  would  have  sought  to  overtake  Brooks  on  the  way  to  the  office. 

The  second  hearing  was  held  before  the  board  some  two  years  aipter 
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the  death  of  WillU  and  after  Brooks  had  stood  trial  for  the  killing; 
while  the  first  hearing  was  had  before  the  trial  and  while  Brooks  would 
wish  to  make  the  circumstances  as  favorable  to  himself  as  possible.  On 
this  second  hearing,  Brooks  still  exhibited  considerable  heat  on  account  of 
the  fact  that  he  was  taken  to  the  surface  when  he  wanted  to  go  to  the 
next  level,  as  shown  by  the  following  excerpt  from  his  testimony: 

"Q.  Do  you  remember  when  you  first  saw  him  that  morning?  A. 
On  the  2,600  when  I  went  to  make  my  inspection.  Q.  And  then  you 
both  came  up  on  the  cage  together?"  Without  further  question  or  sug- 
gestion, Brooks  answered:  "We  both  came  up  on  the  cage  together.  I 
had  an  inspection  to  make,  and  he  took  me  over.  He  had  no  business 
going  up  above.  His  business  was  to  hoist  rock,  and  he  took  me  on  top. 
I  did  not  want  to  go  on  top." 

It  might  be  reasonably  inferred,  takings  the  statements  of  the  two 
men  together,  that  Brooks  was  angered  by  the  action  of  Willis  in  taking 
him  'Ho  the  top"  and  thus  disobeying  his  directions,  and  that  the  blow 
struck  with  the  lamp  was  in  the  nature  of  punishment  for  that  act  of 
carelessness  or  disobedience,  and  that  what  took  place  thereafter  was  all 
a  part  of  the  same  transaction,  and  the  shooting  was  a  sequence  and  a 
part  of  this  quarrel  over  the  work.  This  was  the  theory  of  the  boaxtl 
when  it  found  that  "the  possibility  of  quarrels  was  an  existing  fact,  as 
evidenced  by  the  act  of  die  shift  boss  hitting  him  on  the  head  with  a 
heavy  carbide  lamp,  apparently  because  of  a  mistake  in  taking  the  cage 
to  the  surface  when  it  should  have  stopped  at  the  2,400- foot  level,"  which 
finding  is  declared  by  the  district  court  to  be  "reasonable." 

The  board  also  found  that — 

"The  conversation  about  Shannon  would  naturally  be  the  reply  to 
the  giving  of  this  order  (to  remain  on  shift  until  reheved),  as  there  is 
testimony  to  show  that  the  men  on  the  shift  were  more  or  less  irritated 
at  the  discharging  of  some  of  their  fellow  employees,  including  Shannon, 
by  Mr.  Brooks.  Some  significance  is  attached  to  this  order  by  the  excla- 
mation of  the  day  foreman,  Mr.  Liitle,  at  the  time  of  the  shooting.  He 
seemed  to  immediately  conclude  that  his  order  was  the  cause  of  it." 
"There  is  not  a  particle  of  evidence  to  show  that  there  was  any  personal 
animosity  between  Mr.  Brooks  and  Mr.  Willis.  In  fact,  all  the  evidence 
shows  that  Mr.  Willis  was  a  peaceably  inclinded  man.  ♦  ♦  ♦  The  irre- 
sistible infei^nce  is  that  this  fatal  quarrel  arose  from  the  work  or  em- 
ployment in  which  Willis  was  engaged." 

The  difficulty  in  this  and  kindred  cases  arises  from  the  fact  that  we 
must  determine  a  question  of  fact  rather  than  a  proposition  of  law. 
No  clear-cut  rule  is,  or  can  be,  laid  down;  each  case  must  be  decided  on 
its  own  facts  and  attendant  circumstances  and  forms  no  precedent  for 
future  decisions. 

"Previous  decisions  are  illustrations  of  the  way  in  which  judges  look 
at  cases,  and  in  that  sense  ar^  useful  and  suggestive;  but  I  think  we 
ought  to  beware  of  allowing  tests  or  guides  which  have  been  suggested  by 
the  courts  in  one  set  of  circumstances,  or  in  one  class  of  cases,  to  be 
applied  to  other  surroundings,  and  thus  by  degrees  to  ^bstitute  them- 
selves for  the  words  of  the  Act  itself."  Per  Lord  Lovebum,  L.  C,  Blair 
V.  ailton,  8  B.  W.  C.  C.  607,  113  L.  T.  Rep.  (n.  s.)  514,  aff.  B.  W.  C.  C. 
324,  30  T.  L.  Rep.  623 ;  foot-n6te  76,  p,  73,  Workman's  (Compensation  Act, 
a  Corpus  Juris  Treatise. 

And  the  same  jurist,  in  Kitchenham  v.  Steamship  Johannesburg,  A 
C.  417,  4B.  W.  C.  C.  311,  said: 

"We  have  to  decide  each  case  on  the  facts.  Argument  by  analogy  is 
valueless.    I  am  getting  afraid  to  say  anything  more  by  way  of  judgment 

Vol.  VI— <!omp.  24. 
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than  that  the  appeal  should  be  allowed  or  dismissed  because  what  one 
says  in  one  case  is  used  as  an  argument  why  one  snould  decide  ft  par- 
ticular way  in  another  case." 

However,  certain  general  rules  will  aid  in  the  determinatioa  of  the 
question. 

In  the  case  of  Wiggins  v.  Industrial  Accident  Board,  54  Mont.  335, 
170  Pac.  9,  L.  R.  A.  19iaF,  932,  Ann.  Cas.  1918E;  1164,  this  court  laid 
down  a  general  rule  as  to  what  accidents  come  within  the  provisions  of 
the  act,  as  follows: 

"Without  attempting  to  formulate  a  rule  which  will  include  every 
injury  within  the  meaning  of  this  phrase,  it  is  sufficient  for  the  purposes 
of  this  appeal  to  say  that  if,  by  reason  of  the  nature  of  the  employment 
itself  or  flie  particular  conditions  under  which  the  employment  is  pui*- 
sued,  the  workman  is  exposed  to  a  hazard  peculiar  to  the  employment  un- 
der the  circumstances,  and  injury  results  by  reason  of  such  exposure, 
then  it  may  be  said  fairly  that  the  injury  arises  out  of  the  employment, 
or,  stated  in  different  terms,  the  workman  must  have  been  exposed  by 
his  employment  to  more  than  the  normal  risk  to  which  the  people  of  the 
community  generally  are  subject,  in  order  that  his  injury  can  be  said  to 
iarise  out  of  his  employment,"  "without  reference  to  ♦  ♦  •  fault  and 
altogether  irrespective  of  whether,  under  existing  laws,  actions  for  dam- 
ages would  lie."  Lewis  and  Qark  County  v.  Indtistrial  Accident  Board, 
52  Mont.  6,  155,  Pac.  268,  L.  R.  A.  1916D,  62a 

In  the  case  of  State  ex  rel.  School  District  v.  District  Court,  140 
Minn.  470,  16^  N.  W.  555,  the  Supreme  Court  of  Minnesota  said: 

"That  under  some  circumstances  an  injury  from  an  assault  is  one 
caused  by  accident  arising  out  of  the  employment  is  without  question; 
and  it  is  as  much  without  question  that  under  other  circumstances  it  is 
not.  When  the  nature  of  the  employment  is  such  as  naturally  to  invite 
assault,  or  when  the  employee  is  exposed  to  an  assault  by  the  character 
of  his  work,  as  when  he  is  protecting  or  in  charge  of  his  employer's 
property,  and  the  assault  naturally  results  because  of  the  employment 
and  not  because  of  something  unconnected  with  it,  so  that  it  is  a  hazat^ 
or  special  risk  of  the  work,  the  cases  say  that  it  arises  out  of  the  env 
ployment"  (The  court  then  summarizes  the  cases  so  holding.)  "When 
the  assault  is  unconnected  with  the  employment,  is  personal  to  the  assail- 
ant and  the  one  assaulted,  is  not  because  the  relation  of  emi^oyer  and 
employee  exists,  and  the  employment  is  not  the  cause,  though  it  may  be 
the  occasion,  of  the  wrongful  act,  and  may  g^ve  a  convenient  opportunity 
for  its  execution,  the  cases  say  that  the  intentional  injury  does  not  arise 
out  of  the  employment  [giving  illustrative  cases]." 

Bradbury,  in  his  work  on  Workmen's  Compensation  (chapter  8^  art 
F,  "Assaults"),  digests  many  cases  of  assault,  clearly  demonstrating  that 
the  courts  are  in  practical  accord  that  (1)  personal  altercations  in  no  way 
connected  with  the  employee's  duties  do  not  give  rise  to  accident  arising 
out  of  the  employment,  but  that  (2)  where  the  employee  is  performing 
work  he  was  employed  to  perfor;m,  and  is  assaulted  because  of  the  work, 
or  of  some  incident  in  connection  with  the  work,  or  his  manner  of  doing 
it,  and  receives  an  injury,  it  is  an  accident  arising  out  of  his  employment 

Section  24(a)  of  our  Compensation  Act  provides: 

"Whenever  this  act  or  any  part  or  section  thereof,  is  interptieted  ^y 
a  court,  it  shall  be  liberally  construed  by  such  court." 

And  in  the  case  of  Shea  v.  North-Butte  Mining  Co.,  55  Mont  522,  179 
Pac.  499,  it  is  stated  that— 

"The  theory  of  such  legislation  is  that  loss  occasioned  by  reason  of 
injury  to  the  employee  shall  not  be  borne  by  the  employee  alone — as  it 
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was  under  the  common-law  system — but  directly  by  the  industry  itsdf 
and  indirectly  by  the  public,  just  as  is  the  deterioration  of  the  buildings, 
machinery  and  other  appliances  necessary  to  enable  the  employer  to  carry 
on  the  particular  industry.'* 

Among  the  illustrative  cases  cited  by  Bradbury,  at  pages  589,  590,  we 
find  the  following: 

"A  newspaper  reporter  was  directed  by  his  employer  to  get  the  first 
copy  of  the  newspaper  off  the  press  to  see  if  the  makeup  was  correct 
He  was  forcibly  resisted  by  the  pressman,  the  reporter  repeatedly  and 
properly  attempting  to  do  as  he  was  instructed.  When  about  to  report 
the  matter  to  his  superior,  the  reporter  was  unexpectedly  and  without 
other  provocation  assaulted.  It  was  held  that  this  was  an  accidental  in- 
jury arising  out  of  the  emplovment.  (Brown  v.  Berkely  Daily  C^zette, 
2  Cal.  Ind.  Ace.  Com.  32  [841];) 

"Two  workmen  had  an  altercation  in  which  the  one  who  finally  com- 
mitted the  assault  was  the  aggressor  and  the  employer  observing  it,  told 
them  they  would  both  be  discharged  unless  they  desisted.  A  little  later 
the  workman  who  had  originally  been  the  agprressor  approached  from 
behind  the  other  workman  and  struck  him  on  the  head  with  such  force 
that  he  afterwards  died.  It  was  held  that  the  accident  arose  out  of  the 
employment.  (MrNiel  v.  Mountain  Ice  Co.,  38  N.  J.  Law  J.  109,  11  N.  C. 
C  A.  238.) 

"A  driver  told  a  fellow  workman  in  a  stable  that  he  was  using  too 
much  water  on  a  horse,  when  the  workman  intentionally  sprinkled  some 
water  on  the  driver,  who  was  the  claimant.  The  claimant  a  moment  later 
spoke  to  the  fellow  workman,  who  slapped  the  claimant  on  the  shoulder, 
and  as  the  claimant  turned  around  a  finger  of  the  fellow  workman  struck 
the  claimant  in  the  eye  causing  injuries  by  which  he  lost  the  sight  of  the 
eye.  It  was  held  that  there  was  sufficient  evidence  to  sustain  a  finding  that 
the  injury  arose  out  of  the  employment.  (Heintz  v.  Ruppert,  218  N.  Y. 
148,  112  N.  E.  750.  [L.  R.  A.  1917A,  344].)" 

Numerous  other  cases  are  noted,  but  we  will  not  cumber  this  optnion 
further  by  their  quotation. 

In  its  final  order  the  board  says: 

"It  must  be  remembered  that  Mr.  Brooks  was  night  foreman,  having 
charge  of  the  property  and  employees  of  the  Pilot  Butte  mine,  at  the  time 
of  the  accident  and  that  he  stands  in  the  position  of  the  employer.  What 
he  knew  and  did  was  really  what  the  employer  knew  and  did.  In  sup^ 
port  of  this  view  is  the  case  of  Kinsel  v.  North  Butte  Mining  Co.,  44 
Mont.  445.  120  Pac  797.  Part  of  the  opinion  in  point  on  this  question 
is  as  follows:  *The  evident  purpose  was  to  show  that  Wells  was  a. vice 
principal.  He  was  engaged  in  performing  a  primary  absolute  and  un- 
assigmable  duty  of  the  master.  *  ♦  *  This  fact  in  itself  takes  him  out 
of  the  category  of  fellow  servants  and  makes  him  a  vice  principal.  ♦  ♦  ♦ 
His  negligent  act  was  that  of  the  master  itself.' " 

There  seems  to  be  some  authority  for  an  additional  exception  to  the 
rule  that  ordinarily  assault  cases  do  not  form  the  basis  for  an  award  when 
there  is  a  difference  in  rank  between  the  employee  assaulted  and  the 
assaulting  employee.  Thus  in  the  case  of  Metropolitan  Redwood  Cio.  v. 
Industrial  Accident  Board  (Cal.  App.)  182  Pac.  315,  after  stating  the 
general  rule,  the  court  continues: 

"A  second  exception  is  also  noted  in  the  cases  cited  which  arises 
*  ♦  ♦  where  the  injured  employee  was  the  superior  in  rank  to  the  one 
causing  his  injuries,  the  assault  arising  out  of  an  attempted  exercise  of 
discipline  on  the  part  of  the  superior  employee." 

It  would  seem  that,  if  such  a  case  constitutes  an  exception  to  the  rule, 
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the  converse  would  also  be  true,  and  an  exception  would  exist  where, 
i|nder  like  conditions,  injury  resulted  to  the  employee  sought  to  be  dis- 
ciplined. 

A  case  similar  to  that  just  noted  is  Polar  Ice  Co.  v.  Mulray  (Ind. 
App.)  119  N.  E.  149,  where  the  facts  were  that  Mulray  was  a  book- 
keepef  charged  with  the  duty  of  keeping  a  record  of  outgoing  merchan- 
dise and  the  returns  made  by  the  drivers,  and  collecting  for  shortage;  a 
driver,  being  angered  over  an  attempted  collection,  caused  trouble  in  the 
office,  when  Mulray  drove  him  off  with  a  revolver,  shooting  several  times 
over  his  head;  the  driver  returned  armed  and  killed  Mulray.  The  court 
in  closing  its  opinion  said: 

"While  it  may  be  said  that  the  inference  that  the  unfortunate  accident 
in  the  case  was  die  result  of  a  risk  reasonably  incident  to  Mulra/s  em- 
ployment and  therefore  arose  out  of  his  emplojrment,  it  is  not  the  only 
inference  which  might  be  drawn  from  the  evidence,  yet  it  is  a  very 
reasonable  one,  and  since  the  Industrial  Board  has  so  concluded,  we  are 
required  to  uphold  the  award." 

[4]  Here  the  inference  might  be  drawn  that  the  trouble  between 
Willis  and  Brooks  arose  on  account  of  a  feeling  of  enmity  between  Willis 
toward  Brooks  by  reason  of  the  discharge  of  Shannon,  or  a  feeling  that 
Brooks  was  attempting  to  seek  excuse  for  his  discharge;  or  it  might  be 
inferred,  as  it  was  by  the  board,  that  Brooks  was  the  aggressor  in  the 
affray  because  of  his  anger  toward  Willis  for  carrying  him  to  the  sur- 
face when  he  did  not  want  to  go  above  the  2,400-foot  level,  and  that  what 
took  place  thereafter  was  all  a  part  of  the  same  transaction,  resulting 
finally  in  the  death  of  Willis,  as  a  result  of,  and  arising  out  of,  his  em^ 
ployment  Assuming  that  such  were  the  facts,  under  the  authorities  and 
sound  reasoning,  his  widow  should  be  awarded  compensation  for  herself 
and  child;  and  the  board  having  so  found,  which  finding  was  declared 
by  the  district  court,  on  review,  to  be  ileasonable,  we  are  of  the  opinion 
that  the  judgment  of  the  district  court  should  be  affirmed. 

Affirmed. 

HoUoway,  Hurly,  and  Cooper,  JJ.,  concur. 

Brantly,  C.  J.,  being  absent,  takes  no  part  in  the  foregoing  decision. 


-♦♦^- 


FARMERS'  GRAIN  &  SUPPLY  CO.  OF  MINDEN  v.  BLANCHARD. 

(No.  21467.) 

(Supreme  Court  of  Nebraska.    June  7,  1920.) 

178  Northwestern  Reporter,  257. 

(Syllabus  by  the  Court) 

2.  MASTER  AND  SERVANT  — "RECKLESS  INDIFFERENCE  TO 
SAFETY,''  WITHIN  COMPENSATION  ACT  DEFINED. 
"Reckless  indifference  to  safety"  as  used  in  section  3693,  Rev.  St. 
1913  (Workmen's  Compensation  Act),  means  more  than  want  of  ordi- 
nary care.  It  implies  a  rash  and  careless  spirit  not  necessarily  amounting 
to  wantonness,  but  approximating  it  in  degree,  a  willingness  to  take  a 
chance. 

(For  other  cases,  see  Master  and  SeiVant  Dec.  Dig.  §  380.) 
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Appeal  from  District  Court,  Kearney  County;   Dilworth,  Judge. 

From  an  award  of  compensation  by  the  compensation  commissioner 
to  Jennie  M.  Blanchard  for  the  death  of  her  husband  while  employed 
by  the  Farmers'  Grain  &  Supply  Company  of  Minden,  it  appealed  to  the 
district  court  From  its  judgment  setting  the  award  aside  and  dismissing 
the  claim,  claimant  appeals.  Reversed  and  remanded  to  affirm  the  award 
of  the  compensation  commissioner. 

Bernard  McNeny  and  Howard  S.  Foe,  both  of  Red  Qoud.  for  ap- 
pellant 

Lewis  C  Paulson,  of  Minden,  for  appellee. 

Letton,  J.  The  appellant  was  awarded  compensation  by  the  com- 
pensation commissioner  for  the  death  of  her  husband  while  employed 
by  the  appellee.  On  appeal  to  the  district  court  the  award  was  set  aside 
and  judgment  of  dismissal  tendered.    Qaimant  appeals. 

The  husband  of  the  appellant,  on  June  30,  was  manager  of  the  g^rain 
elevator  of  appdlee  at  Minden.  The  bookkeeper,  whose  duty  it  was  to 
attend  to  the  correspondence  and  make  cmt  reports,  was  absent  from  the 
town  for  a  few  days.  A  report  had  been  called  for  by  the  United  States 
Grain  Corporation,  which,  according  to  a  letter  accompanying  the  same, 
was  due  in  Omaha  the  next  day.  The  post  office  in  Minden  was  about 
six  blocks  fnom  the  elevator,  and  the  elevator  was  about  two  blocks  from 
the  railroad  station.  The  deceased  procured  assistance  in  making  out  the 
report  from  the  manager  of  a  neary  elevator,  placed  it  in  an  envelope, 
and,  when  the  accident  happened,  was  proceeding  to  the  railroad  station 
in  order  to  post  the  letter  upon  the  mail  car  of  a  train  coming  filom  the 
west  There  are  three  parallel  tracks  at  Minden,  the  elevator  track,  the 
passing  track,  and  the  main  track.  The  evidence  shows  that  deceased 
crossed  the  elevator  and  passing  tracks.  He  looked  west,  and  presumably 
saw  the  tifain  approaching.  An  eyewitness  testifies  that  he  then  pro- 
ceeded between  the  main  and  passing  tracks  in  the  direction  of  the  station 
at  a  rapid  walk  or  dog  trot,  was  struck  by  the  eng^ine  of  the  train,  and 
thrown  about  20  feet.  The  train,  according  to  this  witness,  was  running 
faster  than  usual.  The  space  between  the  tracks  was  about  10  or  12  feet, 
and,  so  far  as  this  witness  could  see,  deceased  had  not  veered  toward  the 
main  track  when  he  was  struck.  The  fireman  on  the  train,  however,  testi- 
fies that  he  saw  the  deceased  cross  the  tracks,  and  saw  him  running  be- 
tween the  main  line  and  the  passing  track ;  that  at  one  point  he  took  a  very 
slight  angle  toward  the  main  track,  and  had  reached  about  the  end  of  the 
tic  when  he  was  struck,  presumably  by  the  pilot  beam  of  the  engine. 

The  district  court  made  a  general  finding  that  appellant  was  not  en- 
titled to  compensation,  but  from  the  briefs  it  would  appear  that  the  court 
found  that  death  was  caused  by  an  accident  which  did  not  aidse  out  of 
and  in  the  course  of  Blanchard's  employment,  or  that  the  accident  was 
caused  by  his  wilfluJ  negligence.  The  preparation  of  the  report  to  the 
grain  corporation  was  one  of  the  duties  which  devolved  upon  Blanchard 
when  the  bookkeeper  was  absent,  and  the  fact  that  the  post  office  was 
six  blocks  distant  from  the  elevator  while  the  station  was  only  two 
blocks  away,  and  that  he  was  alone  in  the  elevator,  showed  that  he  de- 
sired to  spend  as  little  time  as  possible  away  from  his  main  post  of  duty. 
We  are  satisfied  that  the  accident  arpse  out  of  and  in  the  course  of  his 
employment  The'  fact  that  the  bookkeeper  always  mailed  letters  at  the 
post  office  when  he  attended  to  the  correspondence  is  not  material. 

[1,  2]  The  other  question  presented  is  whether  the  accident  was 
caused  by  the  willful  negligence  of  the  deceased.  Willful  negligence  is 
defined  in  the  statute  as  follows : 
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"For  the  purpose  of  this  act  willful  negligence  shall  consist  of  (1) 
deliberate  act,  or  (2)  such  conduct  as  evidences  reckless  indifference  to 
safety,, or  (3)  intoxication  at  the  time  of  injury,  such  intoxication  being 
without  the  consent  or  knowledge  or  acquiescence  of  the  employer  or 
the  employer's  agent."  Section  3693,  Rev.  St  1913,  as  amended  by  chap- 
ter 85,  Laws  1917. 

The  deceased  was  66  years  of  age.  He  had  been  moving  rapidly, 
one  witness  saying  it  was  a  fast  walk,  or  trot;  another  called  it  a  run. 
He  suddenly  swerved  toward  the  main  track  at  or  near  a  switch. 
Whether  he  made  a  misstep,  whether  his  progress  was  interfered  with  by 
means  of  the  switch,  or  whether  from  the  exertion  or  from  some  other 
cause  he  became  dizzy  and  swerved  toward  the  train  it  is  impossible  to 
determine.  There  is  nothing  in  the  record  which  would  indicate  that  his 
domestic  relations  were  unpleasant,  that  he  was  worried  or  depressed  on 
account  of  other  trouble,  or  that  would  in  any  wise  indicate  that  he  con- 
templated self-destruction.  The  presumption  of  law  is  against  such  a 
conclusion.  "When  violent  death  is  shown,  the  presumption  arises  that 
it  was  not  self-inflicted.  As  between  accident  and  suicide,  the  law  sup- 
poses accident  until  the  contrary  is  shown."  State  ex  rel.  Oliver  Iron 
Mining  Co.  v.  District  Court  of  St.  Louis  County,  138  Minn.  138,  164  N. 
W.  582;  Wishcaless  v.  Hammond,  Standish  &  Co.,  201  Mich.  192,  166  N. 
W.  993. 

Does  the  testimony  show  "such  conduct  as  evidences  reckless  indif- 
ference to  safety?"  There  were  10  or  12  feet  of  space  between  the  tracks, 
which  to  an  ordinary  mind  would  indicate  there  was  plenty  of  room  for 
a  person  to  travel  safely  in  the  same  direction  as  the  train.  While  thertc 
is  no  doubt  that  it  was  careless  to  attempt  to  move  rapidly,  side  by  side 
with  a  rapidly  moving  train  in  the  narrow  space  between  the  tracks,  we 
think  it  does  not  necessarily  show  "reckless  indifference  to  safety."  In 
Webster's  Dictionary  "reckless"  is  defined  as  "rtishly  negligent;  utterly 
careless  or  heedless."  The  word  "reckless"  has  been  defined  by  courts 
many  times.  The  definitions  do  not  always  agree,  some  saying  that  a 
reckless  act  is  the  equivalent  of  a  willful  one,  while  others  say  the  word 
does  not  imply  willful,  but  merely  heedless,  careless,  rash,  indifferent  to 
consequences.  "Reckless  indifference  to  safety*  as  used  in  the  statute 
means  more  than  want  of  ordinary  care.  It  implies  a  rash  and  careless 
spirit,  not  necessarily  amounting  to  wantonness,  but  approximating  it 
in  degree,  a  willingness  to  take  a  chance.  We  may  well  conclude  thajt 
deceased  believed  there  was  ample  space  between  the  tracks  in  which  he 
mig^t  move  with  safety.  An  error  of  judgment  of  this  kind  would  not 
evidence  recklessness,  and  while  a  prudent  and  careful  man  might  have 
stepped  away,  the  true  test  is  not  what  such  a  man  would  have  done 
under  the  circumstances,  but  whether  the  act  was  in  itself  more  than 
merely  careless,  and  was  within  the  statutory  definition  of  willful  negli- 
gence. Since  the  divergence  from  the  middle  of  the  space  between  the 
tracks  may  have  resulted  from  several  different  causes,  we  think  the 
evidence  does  not  sustain  a  conclusion  that  the  accident  was  the  result 
of  "willful  negligence"  as  defined  in  the  statute  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  remanded,  with  directions  to 
affirm  the  award  of  the  compensation  commissioner. 

Reversed  and  remanded,  with  directions. 

Aldrich,  J.,  not  sitting. 
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MURRAY  V.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Court  of  Appeals  of  New  York.    June  1,  1920.) 

127  Northeastern  Reporter  907. 

1.  MASTER  AND  SERVANT— "SPECIAL  EMPLOYEE"  DEFINED. 

An  employee  may  be  in  the  general  employment  of  one  master  and 
the  special  employment  of  another,  but  does  not  become  a  "special 
employee"  of  the  latter,  unless  he  consents  thereto,  with  the  understanding 
that  he  is  submitting  himself  to  control  of  a  new  master. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

2.  MASTER     AND     SERVANT     —     DETECTIVE       BUREAU'S 

EMPLOYEE,    GUARDING    CARS,    HELD    NOT    RAILWAY'S 

"SPECIAL  EMPLOYEE,"  WITHIN  COMPENSATION  LAW. 

Where  a  detective  bureau  had  a  contract  with  a  railroad  during  strike 
to  furnish  guards  to  protect  passengers  on  cars,  an  employee  of  the  bureau, 
injured  in  collision  while  serving  as  guard,  without  knowledge  as  to 
whether  he  was  in  the  employ  of  the  railroad  or  merely  an  employee  of  the 
bureau,  was  not  a  special  employee  of  the  railroad,  within  Workmen's 
Compensation  Law,  so  as  to  prevent  him  f  ronv  resorting  to  a  common-law 
action  against  the  railroad  for  negligence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  Department. 

Action  by  (jeorge  J.  Murray  against  the  Union  Railway  Company  of 
New  York  (Jity.  From  a  judgment  of  the  Appellate  Division  (183  App. 
Div.  209,  170  N.  Y.  Supp.  601),  reversing  a  judgment  of  the  Trial  Term, 
entered  on  a  verdict  for  plaintiff,  and  dismissing  complaint,  plaintiff  ap- 
peals. Judgment  of  Appellate  Division  reversed  and  judgrruent  of  Trial 
Term  affirmed. 

Henry  M.  Dater,  of  Brooklyn,  for  appellant. 
Alfred  T.  Davison,  of  New  York  City,  for  respondent 

Cardozo,  J.  In  July,  1916,  there  was  a  strike  of  motormen  and  con- 
ductors on  the  street  railroad  operated  by  the  defendant  in  the  city  of 
New  York.  The  Washington  Detective  Bureau  undertook  to  furnish  other 
motormen  and  conductors,  and  also  guards  or  watchmen  to  protect  the 
passengers  and  cars  from  violence.  One  of  the  guards  was  the  plaintiff. 
He  was  injured  in  a  collision  as  the  result  of  the  defendant's  negligence. 
The  question  is  whether  his  relation  to  the  defendant  at  the  time  of  the 
collision  was  that  of  an  employee  to  an  employer,  either  general  or  special. 
Matter  of  De  Noyer  v.  Cavanaugh,  221  N.  Y.  273,  116  N.  E.  992.  Matter 
of  Schweitzer  v.  Thompson  &  Norris  Co.,  127  N.  E.  904. (decided  June  1, 
1920).  If  it  was,  the  remedy  under  the  Workmen's  Compensation  Law 
((Toosol.  Laws,  c.  67),  is  exclusive  of  every  other.  If  it  was  not,  tiie 
common-law  remedy  for  negligence  survives.  The  plaintiff  had  a  verdict 
at  Trial  Term.  The  Appellate  Division  reversed  and  dismissed  the 
complaint 

Beyond  doubt,  the  detective  bureau  was  the  plaintiff's  general  em- 
ployer. Matter  of  De  Noyer  v.  Cavanaugh,  supra.  It  hired  him  and  paid 
him,  and  had  the  power  to  discharge  him.  He  was  not  told  by  the  men 
who  hired  him  of  the  nature  of  the  arrangement  between  the  bureau  and 
the  railroad.  All  that  he  was  told  was  that  they  were  sending  him  to 
guard  cars,  just  as  they  had  sent  him  on  other  occasions  to  guard  factories 
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or  offices.     On  his  arrival  at  the  bam,  he  found  one  of  the  employees 
of  the  bureau  giving  orders  to  the  watchmen  and  assigning  them  to  duty. 
Under  orders  thus  given,  he  went  upon  a  car,  and,  while  guarding  it,  was  • 
injured. 

[1]  We  see  nothing  in  these  facts  which  was  equivalent  as  matter 
of  law  to  the  acceptance  of  a  change  of  masters.  We  do  not  doubt  that 
the  same  man  may  be  in  the  general  employment  of  one  master  and  tiie 
special  cmploymtit  of  another.  Matter  of  Schweitzer  v.  Thompson  & 
Norris  Co.,  supra;  McNamara  v.  Leipzig,  227  N.  Y.  291,  125  N.  E.  244. 
But  emi^oyment,  like  any  other  contract,  presupposes  understanding. 
The  new  relation  cannot  be  thrust  tipon  the  servant  without  knowledge 
or  consent.  McNamara  v.  Leipzig,  supra;  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  215,  221,  29  Sup.  Ct  252.  53  L.  Ed.  480;  Hull  v.  Phila.  &  Reading 

Co.,  252  U.  S. ,  40  Sup.  Ct.  358,  64  L.  Ed. (April  19,  1920).    He 

must  understand  that  he  is  submitting  himself  to  the  control  of  a  new 
master.  We  are  not  concerned  at  the  moment  with  cases  in  which  Uie 
rights  of  third  persons  are  involved.  We  speak  of  cases  where  the  parties 
to  the  disputed  relation  are  the  parties  to  the  controversy.  Understanding 
may  be  inferred  from  circtmistances,  but  .understanding  there  must  be 
Common-law  rights  and  remedies  are  not  lost  by  stumbling  tinawares  into 
a  new  contractual  relation.  There  can  be  no  unwitting  transfer  from  one 
service  to  another. 

[2]  If  understanding  of  a  new  relation  may  be  imputed  to  the  plaintiff, 
it  is  at  most  an  inference  of  fact  to  bo  drawn  by  a  jury.  Nothing  in  the 
situation  as  he  knew  it  made  the  inference  inevitable.  He  is  not  chargeable 
with  the  legal  consequences  of  the  arrangements  as  known  and  approved. 
Knowledge  and  approval  may  be  inferred  where  the  servant,  continuing  in 
the  service,  takes  his  orders  from  some  one  other  than  the  hirer  or  the 
hirer's  representative.  Here  the  hirer's  representative  was,  or  seemed  to 
be,  in  continuous  authoritjr.  A  detective  agency  may  undertake  to  gliard 
the  property  of  another  with  its  own  men  and  in  its  own  way.  Standard 
Oil  Co.  v.  Anderson,  212  U.  S.  215,  221,  29  Sup.  Ct.  252,  53  L.  Ed.  480; 
McNamara  v.  Leipzig,  supra ;  Matter  of  Schweitzer  v.  Thompson  &  Norris 
Co,,  supra.  It  may  undertake,  on  the  other  hand,  to  furnish  another  with 
men,  so  that  he  may  guard  his  property  for  himself.  Standard  Oil  Co. 
V.  Anderson,  and  McNamara  v.  Leipzig,  supra.  In  the  one  undertakmg, 
the  relation  of  employment  is  unchanged.  In  the  other,  a  new  relation 
arises  when  the  transfer  is  effected  and  the  contract  is  fulfilled.  Whether 
this  undertaking  fell  in  the  one  class  or  in  the  other,  the  plaintiff  did  not 
know.    He  remained,  in  default  of  knowledge,  the  servant  of  the  hirer. 

The  judgment  of  the  Appellate  Division  should  be  reversed,  and  that 
of  the  Trial  Term  affirmed,  with  costs  in  the  Appellate  Division  and  in  this 
court., 

Hiscock,  C.  J.,  and  Chase,  Collin,  Pound,  Crane,  and  Andrews,  JJ., 
concur. 

Judgment  accordingly. 


SCHWEITZER  v.  THOMPSON  &  NORRIS  CO.  OF  NEW 

JERSEY  ETT  AL. 

(Court  of  Appeals  of  New  York.     June  1,   1920.) 
127  Northeastern  Reporter  904. 

1.  MASTER  AND  SERVANT— SPEQAL  EMPLOYMENT. 

One  may  be  in  general   service  of   another,  and   nevertheless   with 
respect  to  particular  work  of  another  may  be  transferred,  with  his  con- 


Digitized  by 


Google 


1920.1     SCHWEITZER  V.  THOMPSON  &NORRIS  CO.   (N.Y.)        367 

sent  or  acquiescence,  to  the  service  of  a  third  person,  so  that  he  becomes 
the  servant  of  that  person,  with  all  the  legal  consequences  of  a  new 
relation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Z  MASTER  AND  SERVANT  — COM  PEN  S  ATI  O  N    MAY    BE 

AWARDED  AGAINST  SPECIAL  EMPLOYER. 

Where  a  servant  has  been  transferred  by  the  general  employer  to 
another  under  such  c'rcumstances  as  to  create  that  other  a  special  em- 
ployer under  rules  of  common  law,  an  award,  under  Workmen's  Com- 
pensation Law,  §  10,  for  injuries  may  be  made  against  the  general  em- 
ployer or  the  special  employer  in  whose  work  the  employee  was  injured. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

3.  MASTER  AND  SERVANT  — TRUCK  OWNERS  CHAUFFEUR, 
CLAIMING  COMPENSATION,  HELD  NOT  A  "SPECIAL  EM- 
PLOYEE" OF  OWNER  OF  GOODS  CARRIED. 
Where  proprietor  of  trucking  business  contracted  to  do  trucking  for 
a  manufacturing  company  at  a  stipulated  price  per  day  for  each  truck 
furnished,  with  a  chauffeur,  and  the  only  control  which  the  company  had 
over  the  chauffeurs  was  to  tell  them  where  to  go  and  what  to  carry,  a 
chauffeur,  injured  while  assisting  in  loading  a  truck  with  the  company's 
goods,  was  not  its  special  employee,  so  as  to  entitle  him  to  an  award 
against  it,  under  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
Chase,  Hogan,  and  Elkus,  JJ.,  dissenting. 

Appeal  frojn  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Worjcmen's  Compensation  Act  by  Anna 
Schweitzer  for  compensation  for  death  of  Henry  Wichser,  opposed  by 
the  Thompson  &  Norris  Company  of  New  Jersey,  employer,  and  the 
iStna  Life  Insurance  Company,  insurer.  From  an  order  of  the  Appellate 
Division  (180  N.  Y.  Supp.  952),  affirming  an  awarid  of  the  State  Indus- 
trial Commission  to  claimant,  the  employee  and  insurer  appeal.  Reversed, 
and  claim  dismissed. 

James  R.  Henney,  of  New  York  City  (William  H.  Foster,  of  Syra- 
cuse, of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondent. 

Crane,  J.  [1]  It  is  well  settled  that  one  may  be  in  the  general  service 
of  another,  and  nevertheless  with  respect  to  particular  work  may  be 
transferred  with  his  own  consent  or  acquiescence,  to  the  service  of  a  third 
person,  so  that  he  becomes  the  servant  of  that  person  with  all  the  legal 
consequences  of  the  new  relation.  Standard  Oil  Co.  v.  Anderson,  212  U. 
S.  215,  220,  29  Sup.  Ct.  252,  53  L.  Ed.  480.  Difficulty  frequently  arises  in 
deteidnining  when  this  transfer  of  relationship  takes  place.  The  rule  was 
stated  in  this  court  in  Hartell  v.  Simonson  &  Son  Co.,  218  N.  Y.  345,  349, 
113  N.  E.  255,  256.  to  be  the  following: 

"A  servant  in  the  general  employment  of  one  person,  who  is  tempo- 
rarily loaned  to  another  person  to  do  the  latter's  work,  becomes,  for  the 
time  being,  the  servant  of  the  borr'ower,  who  is  liable  for  his  negligence. 
But  if  the  general  employer  enters  into  a  contract  to  do  the  woric  of 
another,  as  an  independent  contractor,  his  servants  do  not  become  the 
servants  of  the  person  with  whom  he  thus  contracts,  and  the  latter  is  not 
liable  for  their  negligence." 
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The  cases  of  Kellogg  v.  Church  Charity  Foundation  of  Long  Island, 
203  N.  Y.  191,  96  N.  E.  406.  38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A, 
883,  and  Schmedes  v.  Deffaa,  153  App.  Div.  819,  138  N.  Y.  Supp.  931,  and 
214  N.  Y.  675,  108  N.  E.  1107,  were  cited  as  illustrations  of  the  distinction. 

Recognizing  this  temporary  shifting  of  the  relationship  of  master  and 
servant,  the  question  has  arisen  in  this  case  whether  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67)  has  extended  liability  beyond  either 
genleral  or  special  emplo3rment;  that  is,  will  one  engagied  in  a  hazardous 
employment  be  liable  to  the  servant  of  another,  who  happens  to  be  doing 
work  fori  him  under  such  circumstances  as  not  to  make  him  a  special  em- 
ployer under  existing  law?  ' 

It  was  intimated  in  Matter  of  Dale  v.  Saunders  Bros.,  171  App.  Div. 
528,  157  N.  Y.  Supp.  1062,  that  such  might  be  the  law.  This  case  was 
affirmed  by  this  court  in  218  N.  Y.  59,  112  N.  E.  571,  Ann.  Cas.  1918B, 
703.  The  facts  briefly  were  that  one  Dale  was  employed  as  a  wagon 
driver  by  Saunders  Bros.,  who  sent  him  to  cart  dirt  from  a  sand  bank 
foe  one  Walsh.  While  Dale  was  at  work  with  his  team  and  wagon,  the 
sand  bank  fell  upon  him  and  killed  him.  The  claim  for  compensation 
was  made  against  the  general  employers,  Saunders  Bros.  It  was  allowed 
by  the  Appellate  Division  and  by  this  court.  In  affirming  the  Dale  Case 
we  did  not  mean  to  adopt  all  that  was  said  in  the  opinion  below.  It  was 
there  stated: 

"It  is  iiot  a  question  of  hiring,  or  of  master  and  servant,  but  of  using 
and  putting  the  man  in  the  hazardous  employment  which  the  act  has  in 
view.  »  »  ♦  When  it  appears  that  a  person  in  his  service  oi)  who  he  is 
employing  or  using  therein  receives  an  injury,  compensation  follows." 
171  App.  Div.  531,  157  N.  Y.  Supp.  1064. 

A  person  may  be  using  another  in  his  work  without  making  him  his 
servant.  A  man  in  the  trucking  business  may  contract  to  do  all  the  hauling 
and  delivering  for  a  manufacturer.  He  becomes  an  independent  contrac- 
tor for  the  trucking  work.  The  manufacturer  would  be  using  the  drivers 
or  chauffeurs  in  his  business  but  they  would  not  be  his  employees. 

The  basis  of  the  Workmen's  Compensation  Law  is  the  relationship  of 
master  and  servant    Section  10  reads: 

"Every  employer  »  »  »  shall  pay  ♦  »  »  compensation  ♦  ♦  ♦ 
foi?  the  disability  or  death  of  his  employee  »  ♦  ♦  arising  out  of  and 
in  the  course  of  his  employment    *    *    *" 

The  employment  and  the  hazardous  occupation  go  together,  they  can- 
not be  separated.  The  general  employer  or  the  special  employer,  one  or 
both,  may  be  liable,  but  there  must  be  employment  known  and  recognized 
by  the  common  law ;  the  special  employer  becomes  such  because  at  common 
law  the  servant  of  another  becontes  his  servant  pro  hac  vice.  In  this 
respect  the  Workmen's  Compensation  Law  has  not  changed  the  law.  It 
was  said  in  our  opinion  in  the  Dale  Case: 

"The  doctrine  of  respondeat  superior  has  no  application  here,  nor  arc 
the  rules  of  employers'  liability  for  negligence  controlling." 

But  this  was  said  in  answer  to  the  claim  that  the  responsibility  was 
all  Walsh's,,  as  he  was  a  special  employer.  In  the  case  of  Matter  of  Dc 
Noyer  v.  Cavanaugh,  221  N.  Y.  273,  275,  116  N.  E.  992,  the  claim  was 
again  made  against  the  geneilal  employer.  There  one  Joseph  K.  De  Noyer 
was  a  truck  driver  for  D.  B.  Cavanaugh.  Cavanaugh  made  an  arrange- 
ment with  the  Crown  Oil  Company  to  furnish  a  horse  and  driver  to  be 
used  in  connection  with  a  tank  wagon  owned  by  the  company  fcKr  the 
delivery  of  oil.  While  De  Noyer  was  making  deliveries  he  was  injured, 
and  an  award  for  compensation  was  made  against  Cavanaugh,  his  gen- 
ei^  employer.     In  sustaining  this  award  we  said  of  Dale  v.  Sauiiders 
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that  we  had  held  in  that  case  that  the  general  emplosrer  who  carried  on 
a  hazardous  employment  is  liable  under  the  Workmen's  Compensation  Law 
for  injuries  sustained  or  death  incurred  by  his  employee,  arising  out  of 
and  in  the  cot^rse  of  his  employment,  although  at  the  time  he  was  work- 
ing under  the  direction  of  a  special  employer.  It  was  further  stated  by 
Judge  Pound  in  the  opinion: 

"It  does  not  follow  that  by  the  application  of  this  rule  the  special 
employer  is  not  to  be  held  in  any  case.  The  fact  that  a  workman  has  a 
general  and  a  special  emi^oyer  is  not  inconsistent  with  the  relation  of 
employer  and  employee  between  both  of  them  and  himself.  If  the  men 
are  under  the  exclusive  control  of  the  special  employer  in  the  perfor- 
mance of  work  which  is  a  part  of  his  business,  they  are,  for  the  time 
being  his  employees.  Comer  ford's  Case,  224  Mass.  571,  573.  Thus  at 
one  and  the  same  time  they  are  generally  the  employees  of  the  general 
employer  and  specially  the  employees  of  the  special  employer.  As  they 
may  under  the  common  law  of  master  and  servant  look  to  the  former  for 
their  wages  and  to  the  latter  for  damages  for  negligent  injuries,  so  under 
the  Workmen's  Compensation  Law  they  may,  so  far  as  its  provisions 
are  applicable,  locAc  to  the  one  or  to  the  other  or  to  both  for  compensation 
for  injuries  due  to  occupational  hazards  (Workmen's  Compensation  [Con. 
sol.  Laws,  c.  67],  §  3,  subds.  3,  4),  and  the  Industrial  Commission  may 
make  such  an  award  as  the  facts  in  the  particular  case  may  justify." 

[2]  Where,  therefore,  the  circumstances  show  that  a  servant  has 
been  transferred  by  his  general  employer  to  another  under  such  cir- 
cumstances as  to  create  that  other  a  special  employer  under  the  rules  of 
the  common  law  as  heretofore  decided,  the  Workmen's  Compensation 
Commission  may  make  an  award  for  injuries  received  against  the  gen- 
eral employer  or  against  the  special  employer  in  whose  work  the  employ- 
ee was  injured.  This  is  not  the  same  as  saying  that  one  usin^^  the  servant 
of  another  is  liable  simply  because  the  senvanti  is  performing  his  work 
when  the  relationship  of  special  employer  and  employee  would  not  exist 
at  common  law.  The  case  cited  (Comerford's  Case,  supra)  indicates 
that  such  was  our  holding.  In  that  case  a  contractor  had  agreed  to  con- 
struct a  small  brick  garage,  and  applied  to  a  master  teamster  to  take 
some  concrete  window  sills,  wheelbarrows,  picks,  and  shovels  out  to  the 
work  on  the  following  morning.  An  employee  of  the  teamster  having  been 
sent  with  the  team,  was  injured  by  one  of  the  sills  falling  upon  him,  and 
it  was  held  that  the  employer  of  the  master  teamster  was  not  in  the  em- 
ploy of  the  contractor  at  the  time  of  his  injury.  A  statute  in  Massa- 
chusetts, however,  reads  as  follows  (St  1911,  c.  751,  pt.  3,  §  17)  : 

"If  a  subscriber  enters  into  a  contract,  written  or  oral,  with  an  inde- 
pendent contractor  to  do  such  subscriber's  work,  or  if  such  a  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the 
work  comprised  in  such  contract  with  the  subscriber,  and  the  association 
would,  if  such  work  were  executed  by  employees  immediately  employed  by 
the  subscriber  be  liable  to  pay  compensation  under  this  act  to  those  em- 
ployees, the  association  shall  pay  to  such  employees  any  compensation 
which  would  be  payable  to  them  under  this  act  if  the  independent  or  sub- 
contractors were  subscribers." 

Under  this  statute  is  was  said  by  the  court  that  the  Industrial  Acci- 
dent Board  could  determine  whether  the  work  performed  by  Cx)mcrford, 
the  driver,  was  part  of  the  business  of  McDonald  &  Joslin  Company,  the 
contractors,  or  was  merely  ancillary  and  incidental  thereto.  We  have 
no  such  statute  in  this  state,  and  unless  the  employee  hired  out  to  an- 
other becomes  his  employee  under  the  ad  hoc  doctrine  (Cannon  v.  Fargo^ 
222  N.  Y.  321,  118  N.  E.  796),  the  Workmen's  Compensation 'Law  only 
applies  to  the  general  employer. 
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It  was  said  that  the  case  of  Matter  of  Nolan  v.  Cranford  Co.,  4 
State  Dept  Rep.  337,  affirmed  171  App.  Div.  959,  155  N.  Y.  Supp.  1128, 
and  219  N.  Y.  581,  114  N.  E.  1074,  is  opposed  to  this  ruling.  No  opinions 
were  written  in  the  appellate  courts.  Findings  in  that  case,  made  by  the 
Industrial  Commission,  established  that  Nolan,  the  employee  of  one  Kane, 
was  at  all  times  under  the  direction  and  control  duiing  the  working 
hours  of  Cranford  &  Co.,  the  special  employer.  This  constituted,  within 
the  rules  first  stated  in  this  opinion,  a  special  employer  at  common  law. 
Understanding  this  to  be  the  rule,  we  shall  now  attempt  to  apply  it  to  the 
facts  of  this  case,  to  determine  whether  or  not  the  award  here  allowed 
against  the  alleged  special  employer  was  pi^per. 

Thompson  &  Norris  Company  of  New  Jersey  had  a  factory  for  manu- 
facturing paper  goods  at  212  Concord  street,  Brooklyn.  This  con^any 
had  an  agreement  with  Herman  Gier,  doing  business  under  the  name  of 
Gier  Auto  Trucking  Company,  whereby  Gier  was  to  do  the  trucking 
for  the  Thompson  &  Norris  Company  at  the  stipulated  sum  of  $15  per 
day  for  each  truck,  Gier  to  furnish  trucks  and  chauffeurs.    Gier  testified : 

**I  do  work  for  Thompson-Norris  Company,  corrugated  paper  fac- 
tory. H  do  their  business  as  tliey  want  it,  ten  trucks,  or  twelve  trucks, 
or  one  truck,  or  two  trucks,  I  send  them  what  trucks  they  need,  with 
no  contract  I  have  three  trucks  of  my  own,  and  when  I  run  shoit  I 
go  outside  and  hire  trucks  from  somebody  else.  ,*  *  *  I  give  the 
shipping  clerk  the  authority  to  send  my  trucks  where  he  pleases." 

If  the  company  did  not  like  the  chauffeur,  they  would  tell  Gier  not 
to  send  him.  It  had  no'  right  to  discharge  him  ,but  would  notify  his  em- 
ployer, Gier.  Gier  by  or'al  contract  agreed  to  do  the  trucking  for  the 
Thompson  &  Norris  Company  at  $15  per  truck  per  day,  and  the  only 
control  which  the  company  had  over  the  chauffeurs  was  to  tell  them 
where  to  go  and  what  to  bring  or  carry.  On  the  day  in  question  the 
company  wanted  more  trucks  than  Gier  had,  whereupon  he  sent  to  the 
E.  &  R.  Trucking  Company  for  an  additional  truck.  This  was  operated 
by  a  chauffeur  named  Henry  Wsichser,  under  the  same  conditions  and 
arrangements  as  were  Gier's  trucks.  The  E.  &  R.  Trucking  Company 
received  $15  a  day.    Wichser  was  paid  by  it  $4  a  day. 

Wichser*  stood  in  the  same  relationship  to  the  Thompson  &  Norris 
Company  as  did  Gier's  chauffeurs.  Wichser  was  injured  while  assisting 
in  putting  a  roll  of  paper  on  his  truck.  From  his  injuries  he  died-  Was 
he  at  the  time  in  the  employ  of  Thompson  &  Norris  Company  of  New 
Jersey? 

[3]  Under  the  authorities  of  Kartell  v.  Simonson  &  Son  Co.,  supra, 
and  Kellogg  v.  Church  Charity  Foundation  of  L.  I.,  supra,  this  company 
was  not  the  special  employer  of  Wichser  and  an  award  against  it  on  such 
basis  cannot  be  sustained. 

The  order  appealed  from  should  be  reversed,  and  the  claim  dismissed, 
with  costs  in  all  courts  against  State  Industrial  Commission. 

Chase.  J.  (dissenting).  I  dissent  solely  on  the  ground  that  I  do  not 
think  Gier  or  Reyelts  and  Eppler  were  independent  contrtactors.  The 
claimant  pursuant  to  his  emplojrment  was  engaged  at  the  time  of  his  in- 
jury with  a  conceded  employee  of  the  Thompson  &  Norris  Company,  load- 
.  ing  the  truck  of  which  he  was  in  charge.  The  Thompson  &  Norris  Com- 
pany engaged  trucks  and  chauffeurs  at  a  given  price  per  day  as  laborers 
are  employed  from  any  agency,  not  to  perform  a  separate  and  independent 
piece  of  work,  but  to  do  the  work  of  the  Thompson  &  Norris  Company 
of  a  particular  kind  in  connection  with  their  general  work  as  inanufac- 
Hurers  of  paper  goods.  The  claimant  was  required,  in  connection  with 
other  employees  of  the  Thompson  &  Norris  Company,  to  load  the  trudc, 
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and  then,  after  driving  the  same  to  the  place  for  the  delivery  of  the 
goods,  to  assist  such  employees  in  unloading  it,  all  in  pui(suance  of  the 
directions  of  the  Thompson  &  Norris  G>mpany.  These  facts  are  suffi- 
cient to  sustain  the  6nding  of  the  commissioners,  in  substance,  that  the 
claimant  was  a  special  employee  of  the  Thompson  &  Norris  Company. 
Matter  of  Dale  v.  Saunders  Bros.,  218  N.  Y.  59,  112  N.  E.  571,  Ann.  Cas. 
1918B,  703;  Matter  of  De  Noyer  v.  Cavanaugh,  221  N.  Y.  273,  116  N.  E. 
992;  Matter  of  Nolan  v.  Cranford  Co.,  219  N.  Y.  581,  114  N.  K  1074. 

Hiscock,  C.  J.,  and  Cardozo  and  McLaughlin,  JJ.,  concur  with 
Crane,  J. 

Hogan  and  Elkus,  JJ.,  concur  with  Chase,  J. 

Order  reversed,  etc. 


FOX  V.  BACHNOR  BROS.  CO.,  Inc.,  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department  May  5, 

1920.) 

182  New  York  Supplement.  416. 

MASTER  AND  SERVANT—  "FULL  WEEKLY  WAGE"  AS  BASIS 
OF  COMPENSATION  TO  EMPLOYEE  RECENTLY  EMPLOYED 
DEFINED. 

Where  a  glove  maker  working  at  home  had  been  so  engaged  for  only 
five  weeks  and  was  new  to  the  work,  so  that  the  highest  weekly  wage  she 
had  earned  was  $3.60,  and  the  lowest  was  25  cents,  the  "full  weekly  wage" 
to  be  taken  as  a  basis  for  an  award  for  compensation,  under  Workmen's 
Compensation  Law,  §  15,  stibd.  5,  for  the  partial  loss  of  the  use  of  the 
right  leg,  was  the  average  wages  of  an  employee  of  the  same  class  in 
similar  employment  in  the  same  or  neighboring  place,  under  section  14, 
subd.  2. 

(For  other  cases  ,see  Master  and  Servant,  Dec.  Dig.  §  385 [8].) 
(For  other  definitions,  see  Words  and  Phrases,  Full  Wages.) 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Rose  Fox 
to  recover  for  personal  injuries,  opposed  by  the  Bachnor  Bros.  Company, 
Incorporated,  employer,  and  the  Travelers*  Insurance  Company,  insurance 
carrier.  From  an  award  by  the  State  Industrial  Commission  for  90  per 
cent,  of  the  loss  of  the  use  of  the  right  leg,  the  employer  and  insurance 
carrier  appeal.    Reversed,  and  remitted  to  the  Commission. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New  York 
City,  of  cotmsel),  for  appellants. 

CHiarles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Asst.  Atty.  (jen.,  of 
counsel),  for  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  The  claimant  has  been  awarded  compensation 
for  90  per  cent,  of  the  loss  of  the  use  of  the  right  leg,  at  a  rate  calculated 
upon  the  basis  of  a  weekly  wage  of  $9.    At  the  tinw  of  her  injury  she  had 
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been  engaged  in  the  manufacture  of  gloves  for  the  period  of  five  weeks. 
She  fetched  the  gloves  upon  which  she  worked  to  her  home,  ^nd  there 
performed  her  work.  The  highest  weekly  wage  she  had  earned  was  $3.6(X 
and  the  lowest  was  25  cents.  It  is  plain  that  this  is  not  a  case  where 
weekly  wages  may  be  determined  by  applying  the  provision  of  subdivision 
1  of  section  14  of  the  Workmen's  Compensation  Law  (Consol.  LaWs, 
c.  67),  for  the  reason  that  the  claimant  had  not  been  employed  substan- 
tially for  a  year  immediately  preceding  the  injury.  As  the  claimant  was 
new  to  the  work,  it  would  also  be  unfair  to  estimate  her  weekly  wages 
by  using  as  a  sole  criterion  the  actual  earnings  made  by  her. 

We  must  have  recourse,  therefore,  to  subdivision  2  of  the  section, 
and  take  as  a  standard  the  average  wages  of  an  employee  of  the  same 
class  in  a  similar  employment  in  the  same  or  a  neighboring  place.  It 
appeared  without  contradiction  that  employees  in  this  vicinity,  who 
took  gloves  home  for  work  thereupon,  averaged  $3  per  week.  It  is 
provided  in  subdivision  5  of  section  15  that  for  the  loss  of  a  leg  the 
compensation  .awarded  shall  not  be  less  than  $5  a  week.  This  provi- 
sion is  immediately  succeeded  by  the  following  condition : 

"Provided,  however,  that  if  the  employee's  wages  at  the  time  of  in- 
jury are  less  than  five  dollars  per  week  he  shall  receive  his  full  weekly 
wages." 

It  is  evident,  therefore,  that  the  compensation  payable  is  $3  per  week, 
for,  under  the  method  of  determining  wages  which  must  be  used  here, 
that  is  the  sum  which  nrtjst  be  regarded  as  the  "full  weekly  wages"  of  the 
claimant. 

The  award  is  reversed,  and  the  claim  remitted  to  the  commission  for 
further  action  in  the  premises  in  accordance  herewith.    All  concur. 


LOUIS   BOSSERT  &  SONS,  Inc.,  v.   PIEL   BROS.,  Inc 

(New  York  Supreme  Court,  Appellate  Term,  Second  Department. 
May  Term,  1920.) 

182  New  York  Supplement,  620. 

1.  MASTER  AND  SERVANT— WORKMEN  INJURED  BY  THIRD 

PERSON  MAY  ELECT  TO  SUE  HIM  OR  ACCEPT  COMPEN- 
SATION. 

Under  Workmen's  Compensation  Law,  §  29,  an  employee,  injured  by  a 
third  party,  may  elect  to  accept  the  statutory  compensation,  or  to  sue  the 
third  party  as  though  the  Workmen's  Law  did  not  exist;  but,  if  he  takes 
compensation,  he  cannot  later  sue  the  third  party,  for  in  that  event  his 
claim  against  the  third  party  is  assigned  to  the  person  paying  the  com- 
pensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  354.) 

2.  MASTER  AND  SERVANT— EMPLOYER  PAYING  COMPENSA- 

TION   MAY  RECOVER  FROM   WRONGDOER  MORE  THAN 

AMOUNT  PAID.  [ 

Where  employer,  having  paid  the  statutory  compensation  to  his  en>- 
ployee,  injtired  by  the  negligence  of  another,  sues  such  other  under  Work- 
men's Compensation  Law,  §  29,  the  amount  recoverable  in  such  suit  is 
not  limited  to  the  amount  paid  as  compensation,  but  all  that  is  recovered 
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above  the  amount  paid  as  compensation  is  for  the  benefit  of  the  injured 
employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

3.  MASTER  AND  SERVANT  —  NEITHER  INJURED  EMPLOYEE 

NOR  DOCTOR  CAN  SUE  EMPLOYER  FOR  MEDICAL  SERV- 

ICES. 

An  injured  employee  cannot  sue  his  employer  for  his  medical  ex- 
penses, although  Workmen's  Compensation  Act,  §  13,  requires  the  em- 
ployer, after  notice,  to  furnish  such  services;  nor  can  a  doctor,  who  has 
rendered  services  to  such  employee,  sfue  his  employer  therefor. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  393 J/^.) 

4.  MASTER  AND  SERVANT  —  EMPLOYER  NOT  SUBROGATED 

TO  EMPLOYEE'S  RIGHTS  AGAINST  WRONGDOER,  FROM 

WHOM    EMPLOYEE     RECOVERS     AMOUNT     EXCEEDING 

STATUTORY  COMPENSATION. 

Where  employee,  injured  by  third  party,  received  from  him,  in  com- 
promise of  action  against  him,  a  sum  in  excess  of  the  compensation  re- 
coverable under  the  Workmen's  Compensation  Law,  his  employer,  not 
qonsenting  to  the  settlemenit,  could  not  recover  from  such  third  party, 
under  section  29,  the  amotuit  of  value  of  medical  services  rendered  to 
the  employee,  pai^  by  the  employer,  for,  while  the  cost  of  furnishing 
medical  attendance  is  a  part  of  the  statutory  compensation,  the  statute  is 
clear  that,  when  an  employee  recovers  from  a  third  party  more  than  the 
compensation  would  be  under  the  statute,  the  employer  is  not  subrogated 
to  any  of  the  employee's  rights  against  the  third  party. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  District. 

Action  by  Louis  Bossert  &  Sons.  Incorporated,  against  Piel  Bros., 
Incorporated.  From  a  judgment  for  defendant,  after  trial  before  the 
court  without  a  jury  plaintiff  appeals.    Affirmed. 

Argued  May  term,  1920,  before  Clark,  Kelby,  and  Cropsey,  JJ. 

Maurice  B.  Rich,  of  New  York  City  (Alex.  M.  Hamburg,  of  Brook- 
lyn, of  counsel),  for  appellant. 

Fitch  &  Grant,  of  New  York  City  (Robert  A.  Peattie.  of  New  York 
City,  of  counsel),  for  respondent. 

Cropsey,  J.  An  employee  of  the  plaintiff  in  the  performance  of  his 
work  was  injured  through  the  carelessness  of  the  defendant.  The  plain- 
tiff was. a  self-insurer  under  the  Workmen's  Compensation  Law  (Cxxisol. 
Laws,  c.  67),  but  the  employee  elected  not  to  take  compensation  under 
the  statute,  but  instead  to  sue  the  defendant.  Such  an  action  was  be- 
gun, and  later  compromised  for  a  sum  in  excess  of  the  amount  of  the 
compensation  which  the  employee  could  have  received  under  the  statute. 
The  plaintiff  did  not  consent  to  the  settlement.  The  plaintiff  furnished 
medical  attendance  for  the  injured  employee  under  the  provisions  of  the 
Workmen's  Compensation  Law  (section  13),  and  expended  $182.50  there- 
for. In  this  action  plaintiff  seeks  to  recover  that  sum,  and  also  a  further 
sum  for  the  damage  to  its  truck,  which  was  occasioned  at  the  time  of  the 
accident  to  its  employee.  The  court  below  gave  the  plaintiff  judgment 
for  the  amount  of  damage  to  its  trudc,  but  refused  to  allow  its  claim  for 
the  medical  expenses.  The  plaintiff  appeals  from  the  latter  part  of  the 
ctfurt's  decision.    The  sole  question  for  review  is  whether  the  defendant 
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is  liable  at  the  suit  of  the  plaintiff  for  the  value  of  the  medical  servioot 
which  the  plaintiff  paid. 

[1,  2]  The  Workmen's  Compensation  Law  takes  no  ng:ht  from  ao 
injured  employee  which  otherwise  he  would  have  had  against  a  third 
party.  Instead,  it  gives  himi  an  additional  right,  namely,  the  right  to  com- 
pensation from  his  employer.  He  can  elect  to  accept  the  compensation 
under  the  statute,  or  he  can  sue  the  third  party  as  though  the  Workmen's 
Compensation  Law  did  not  exist.  Miller  v.  N.  Y.  Railways  Co.,  171  App. 
Div.  316,  318,  157  N.  Y.  Supp.  200;  Sabatino  v.  Crimmins  Construction 
Co.,  102  Misc.  Rep.  172,  175,  168  N.  Y.  Supp.  495,  affirmed  186  App.  Div. 
891,  172  N.  Y.  Supp.  917.  If  he  elects  to  take  compensation,  then  he  can- 
.  not  later  sue  the  third  party  whose  negligent  act  injured  him.  Hanke  v. 
N.  Y.  Consofidated  R.  R.  Co.,  181  App.  Div.  53.  168  N.  Y.  Supp.  234.  In 
that  event  his  claim  against  the  third  party  is  assigned  to  the  person  pay- 
ing the  compensation  by  virtue  of  the  provisions  of  section  29  of  the  stat* 
ute.  That  party  may  then  sue  the  wrongdoer,  and  may  recover  in  the 
same  manner  as  the  injured  employee  could  have  recovered,  had  be 
brought  suit  against  the  wrongdoer;  and  the  amount  that  may  be  so  re- 
covered is  not  limited  to  the  amotmt  paid  as  compensation.  Casualty  Co. 
of  America  v.  Swett  Electric  Light  &  Power  Co.,  174  App.  Div.  825,  162 
N.  Y.  Supp.  107.  There  is  a  case  holding  that  the  recovery  is  limited  to 
the  amount  of  compensation  actually  paid  (United  States  Fidelity  & 
Guaranty  Co.  v.  New  York  Rwys.  Co.,  93  Misc.  Rep.  118.  156  N.  Y.  Stipp. 
615) ;  but  the  language  of  the  section  seems  to  support  the  Appellate  Di- 
vision decision.  That  is  in  line  with  the  intention  of  the  statute  not  to 
take  away  from  an  employee  his  rights  or  remedies  against  third  parties 
and  to  permit  him  to  recover  pay  for  injuries  received  with  little  delay 
and  little  expense.  Paying  the  compensation,  the  employer  may  then  sue 
the  wrongdoer,  and  all  that  is  recovered  above  the  amount  paid  as  com- 
pensation is  for  the  benefit  of  the  insured  employee.  Casualty  Co.  of 
America  v.  Swett  Electric  Light  &  Power  Co.,  supra.  If,  however,  the 
employee  prefers  to  sue  the  third  party,  he  may  do  so,  and  if  he  recovers 
less  than  the  compensation  provided  by  the  statute  his  employer  must 
make  good  the  difference.    Section  29. 

There  is  a  conflict  of  opinion  as  to  whether,  in  order  to  hold  the 
employer  for  that  difference,  the  employee  must  give  notice  of  his  elec- 
tion to  sue  the  third  party.  In  Lester  v.  Otis  Elevator  Co.,  169  App.  Div. 
613,  155  N.  Y.  Supp.  524,  it  is  held  that  Ytt  must  give  such  notice,  else  he 
cannot  later  obtain  any  compensation.  The  contrary  is  held  in  Matter  of 
Woodward  v.  Conklin  &  Son,  Inc.,  171  App.  Div.  736,  157  N.  Y.  Supp. 
948.  The  Lester  Case  points  out  that  the  statute  says  the  employee  may 
elect,  and  the  election  "be  evidenced"  in  such  manner  as  the  commission 
may  prescribe,  and  that  any  compromise  for  a  stmi  less  than  the  amount 
of  the  compensation  "shall  be  made  only  with  the  written  approval"  of 
the  employer  or  insurance  carrier.  These  provisions  the  court  holds 
clearly  indicate  that,  unless  the  employee  does  evidence  his  election,  as 
required,  he  cannot  have  any  claim  for  compensation  later,  no  matter  how 
little  he  recovery  from  the  third  party.  The  dccisioh  in  tiie  Matter  of 
Woodward  proceeds  on  the  theory  that  the  statute  was  passed  to  protect 
employees  even  against  their  own  foolishness,  and  holds,  in  effect,  that 
although  an  employee  sues  a  third  party,  without  giving  evidence  of  his 
intention,  he  does  not  lose  his  right  to  compensation,  if  his  recovery 
against  the  third  party  is  less  than  the  statute  provides.  •  For  the  purpoae 
of  this  appeal  it  is  not  necessary  to  determine  which  of  these  contentions 
is  correct. 

[3,  4]  Where  an  employee  recovers  more  from  the  third  party  than 
the  statute  would  give  him,  he  has  no  claim  against  his  employer;  and, 
irrespective  of  whether  he  has  recovered  from  the  third  party,  an  em- 
ployee cannot  sue  his  employer  for  his  medical  expenses,  although  the 
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statute  (section  13)  requires  the  employer,  after  notice,  to  furnish  such 
services.  Semmen  v.  Butterick  Publishing  Co.,  101  Misc.  Rep.  285,  166  N. 
Y.  Supp.  993,  approved  in  Goldflam  v.  Kazemier  &  Uhl,  Inc.,  181  App. 
EHv.  140,  168  N.  Y.  Supp.  87.  Nor  can  a  doctor  or  attorney  who  has 
rendered  services  to  the  injured  employee  sue  his  employer  therefor. 
Bloom  v.  Jaffe,  94  Misc.  Rep.  222,  157  N.  Y.  Supp.  926;  Hirsch  v.  Zurich 
General  A.  &  L.  Ins.  Co.,  Ltd.,  97  Misc.  Rep.  360,  161  N.  Y.  Supp.  380. 
All  these  decisions  are  based  on  the  fact  that  no  such  right  of  action  is 
given  by  the  statute,  and  that,  on  the  contrary,  the  statute  makes  such  ex- 
penses a  part  of  the  compensation  provided,  and  the  amount  thereof  a  lien 
upon  the  compensation  fund.  Section  24.  There  is  no  provision  of  the 
statute  giving  the  employer  a  right  of  action  against  a  wrongdoer  who  has 
injured  his  employee,  except  he  acquire  that  ri^ht  from  the  injured  em- 
ployee by  paying  compensation  under  the  provisions  of  section  29;  and 
while  the  cost  of  furnishing  medical  attendance  is  a  part  of  the  com- 
pensation provided  by  statute,  the  intent  of  the  statute  is  clear  that,  when 
an  employee  recovers  from  a  third  party  more  than  the  compensation 
would  be  under  the  statute,  the  employer  is  not  subrogated  to  any  of  the 
employee's  rights  against  the  third  party.  Ap[>e11ant's  counsel  concedes 
that  its  right  must  be  foimd  in  section  29.  If  ii  is  not  there,  it  docs  not 
exist.    We  do  not  find  any  such  right  given  by  that  or  any  other  section. 

The  judgment  should  be  affirmed,  with  costs. 

Clark  and  Kelby,  JJ.,  concur. 


MICHEL  V.  AMERICAN  CINEMA  CORPORATION. 

New  York  Supreme  Court,  Special  Term,  New  York  Cotuity.    June  lOt 

1920.) 

182  New  York  Supplement.  588. 

1.  MASTER  AND  SERVANT—STAKING  OF  MOVING  PICTURE" 

NOT  "MANUFACTURE  OF  MOVING  PICTURE  FILM/'  WITH- 
IN COMPENSATION  LAW. 

The  words  "manufacture  of  moving  picture  film."  within  Workmen's 
Compensation  Law,  §  2,  group  45,  refers  to  the  process  of  making  the 
films  in  their  original  form,  the  process  of  impressing  the  picture  upon 
them  being  ordinarily  spoken  of  as  the  taking  of  the  picture,  so  that  an 
actress  who  was  injured  while  performing  for  a  moving  picture  film  was 
not  within  that  provision  of  the  Workmen's  Compensation  Law. 
(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  361.) 

2.  MASTER  AND  SERVANT— ANSWER  MUST  SHOW  EMPLOY- 

MENT WITHIN  COMPENSATION  LAW. 

An  answer  seeking  to  bring  an  employee  within  Workmen's  Com- 
pensation Law,  §  2,  group  45,  including  employments  in  which  four  or 
more  workmen  or  operatives  are  regularly  engaged  or  employed  in  the 
same  business  or  about  the  same  plant,  which  fails  to  allege  that  she  was 
one  of  four  or  more  operatives  regularly  employed,  is  demurrable. 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  401.) 

3.  MASTER  AND  SERVANT— COMPLAINT  NOT  SHOWING  EM- 

PLOYMENT WITHIN  COMPENSATION  LAW  NEED  NOT  AL- 
LEGE EMPLOYER'S  FAILURE  TO  INSURE. 
A  complaint  for  personal  injuries  to  an  employee,  which  does  not  al- 
lege facts  bringing  plaintiff  within  the  Workmen's  Compensation  Law, 

Vol.  VI— Comp.  25. 
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need  not  allege  the  employer's  failure  to  secure  payment  of  compensa- 
tion as  provided  by  that  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Action  by  Nellie  Michel  against  the  American  Cinema  Corporation. 
On  motion  to  sustain  plaintiff's  demurrer  to  the  third  separate  defense 
contained  in  the  answer.  Motion  granted,  with  leave  to  defendant  to 
amend. 

J.  Preston  Mbttur,  of  New  York  City,  for  the  motion. 
Benpmin  C.  Loder,  of  New  York  City  (William  C.  Olsen,  of  New 
York  City,  of  counsel),  opposed. 

GiEGERiCH,  J.  The  plaintiff  moves  for  an  order  sustaining  her  de- 
murrer to  the  third  separate  defense  cpntained  in  the  defendant^  answer. 
The  complaint  alleges  that  the  defendant  is  engaged  in  the  business  of  pro- 
ducing motion  picture  films,  and  that  the  plaintiff's  occupation  is  that  of 
a  theatrical  and  motion  picture  performer,  and  that  the  plaintiff  was  em- 
ployed by  the  defendant  to  perform  for  it  in  the  production  of  a  motion 
picture  film  known  as  the  **Innervoice,"  which  film  was  being  produced 
at  a  certain  building  known  as  the  Mirror  Studios,  in  the  borough  of 
Queens,  city  of  New  York,  and  that  while  so  employed  the  plaintiff  was 
taking  part  in  what  is  known  as  a  barroom  scene  in  said  motion  picture, 
and  that  while  standing  with  a  large  number  of  other  characters  on  a 
balcony  erected  for  such  scene  by  the  defendant  the  balcony  collapsed, 
throwing  the  plaintiff  violently  to  the  floor  beneath,  whereby  she  sus- 
tained the  injuries  complained  of.  The  defense  demurred  to  sets  up  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  and  pleads  specifi- 
cally group  40  and  group  45  of  section  2  of  that  act,  which  are  as  follows : 

''Group  40.  Printing,  engraving,  photo  engraving,  stereotyping,  clec- 
trotyping,  lithographing,  embossing;  manufacture  of  moving  picture  ma- 
chines and  films;  manufacture  of  stationery,  paper,  cardboard  boxes, 
bags  or  wallpaper,  and  bookbinding." 

"Cxroup  45.  All  other  employments  not  hereinbefore  enumerated 
carried  on  by  any  person,  firm  or  corporation  in  which  there  are  engaged 
or  employed  four  or  more  workmen  or  operatives  regularly,  in  the  same 
business  or  in  or  about  the  same  establishment,  either  upon  the  premises 
or  at  the  plant  or  away  from  the  plant  of  the  employer,  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,  except  farm  laborers  and 
domestic  servants." 

The  defense  demtirred  to  further  alleges  that  the  defendant,  pur- 
suant to  the  terms  of  the  said  statute,  duly  secured  compensation  to 
its  employees  under  the  act  and  notified  them  thereof,  and  tronscquently 
that  no  action  at  law  for  damages  can  be  maintained. 

[1]  I  do  not  think  the  portion  of  the  statute  first  above  quoted  covers 
the  work  in  which  the  plaintiff  and  defendant  were  engaged  at  the  time 
of  the  injury.  The  words  "manufacture  of  moving  picture  »  *  * 
films"  refers,  in  my  opinion,  to  the  process  of  making  the  films  in  their 
original  form  and  before  any  impression  of  a  picture  has  been  made  upon 
them,  and  the  meaning  of  these  words  should  not  be  extended  to  the  sub- 
sequent process  of  transferring  to  such  blank  films  the  impressions  of 
pictures.  The  latter  process  is  in  ordinary  parlance  the  taking  of  the 
picture,  just  as  the  original  process  is  the  manufacture  or  making  of  the 
film.  It  may  be  true  that  the  term  "film"  is  applied  to  the  thin,  flexible, 
sensitized  sheet,  both  in  its  original  form  and  in  its  condition  after  the 
impression  of  the  picture  has  been  made  upon  it.  Nevertheless  I  think  in 
the  ordinary  use  of  language  the  words  "manufacture  of  a  film"  would 
be  taken  to  refer  only  to  the  original  process,  and  that  the  subsequent  pro- 
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cess  would  be  spoken  of  as  the  taking  of  the  picture,  or,  if  the  woi^d 
"film**  were  used,  as  the  production,  rather  than  the  manufacture,  of  the 
film.  It  is  significant  in  this  connection  that  the  complaint  alleges  that 
at  the  time  of  the  injury  "the  plaintiff  was  employed  by  the  defendant  to 
perform  for  it  in  the  production  of  a  motion  picture  film  known  as  tft^ 
'Innervoice,'  which  motion  picture  film  was  b^ng  produced  at  the  said 
Mirror  Studios."  It  may  be  observed  further  that  the  answer  admits  that 
the  defendant  was  engaged  in  the  business  of  "producing  and  manufactur- 
ing motion  picture  films,"  although  it  is  also  alleged  in  the  answer  that  at 
the  time  of  the  injury  it  "was  engaged  in  making  a  motion  picture  film." 
My  conclusion  is  that  the  process  in  which  the  plaintiff  and  defendant 
were  engaged  at  the  time  of  the  injury  wasi  not  the  manufacture  of  a 
motion  picture  film,  and  consequently  that  the  case  is  not  embraced  with- 
in grroup  40. 

[2]  With  respect  to  the  provisions  contained  in  group  45,  it  is  ailgtie^ 
in  behalf  of  the  defendant  that  there  is  nothing  in  the  coiCnplaint  to  in- 
dicate that  the  plaintiff  was  not  a  workman  or  operative,  and  from  this 
the  inference  seems  to  be  drawn  that  the  p'aintiff*s  case  comes  within 
group  45.  If  the  applicability  of  group  45  tu'-ncd  upon  the  question  of 
whether  the  plaintiff  was  or  was  not  a  workman  or  operative,  I  would 
hold  that  the  complaint  shows  that  she  was  neither  one;  but,  in  my  opin- 
ion, it  cannot  be  held  that  the  present  case  falls  within  group  45,  unless 
it  is  shown  that  four  or  more  workmen  or  operatives  were  regularly 
employed  in  the  same  business  or  in  or  about  the  same  establishment,  but 
neither  the  complaint  nor  the  defense  in  question  contains  any  allegationi 
On  this  point.  There  is  therefore  nothing  in  the  pleadings  to  show  ^at 
this  case  comes  within  the  provisions  of  group  45. 

[3]  Upon  the  theory  that  a  demurrer  searches  the  record  and  groes 
back  to  the  first  bad  pleading,  the  defendant  makes  the  further  argument 
that  the  complaint  is  defective,  in  that  it  does  not  allege  that  the  defend- 
ant failed  to  secure  payment  of  compensation  for  injured  employees  ^nd 
their  dependents  as  provided  by  the  Workmen's  Compensation  Law.  If 
the  complaint  showed  that  this  case  was  one  covered  by  the  Workmen's 
Compensation  Law,  then  it  may  be  conceded  that  it  would  be  necessary 
for  the  plaintiff  to  go  further  and  to  take  the  case  out  of  the  statute  l^ 
alleging  such  failure  on  the  part  of  the  employer;  but,  inasmuch  as  no 
facts  are  pleaded  to  bring  the  case  within  the  statute,  it  is  not  necessary 
to  plead  such  failure  in  order  to  take  it  out  of  the  statute  again.  Nilstti 
V.  Am.  Bridg:e  Co.,  221  N.  Y.  12,  116  N.  E.  383. 

The  motion  should  therefore  be  granted,  with  $10  costs,  with  leave 
to  the  defendants  to  amend  within  20  days  after  service  of  a  copy  ol 
the  order  to  be  entered  hereon,  with  notice  of  entry  thereof,  and  on 
oayment  of  such  costs.     Settle  order  on  notice. 


WILLIS  V.  STATE  INDUSTRIAL  COMMISSION  et  al.    (No.  10816.) 

(Supreme   Court   of   Oklahoma.     March   30,    1920.     Dissenting   Opinion 
April  20,  1920.    Rehearing  Denied  May  18,  1920.) 

190  Pacific  Reporter,  92. 

(Syllabus  by  the  Court.) 

.1  MASTER  AND  SERVANT— INJURY  BY  "HORSEPLAY"  OF  CO- 
EMPLOYEE  HELD  TO  "ARISE  OUT  OF  AND  IN  COURSE  OF 
EMPLOYMENT"  WITHIN  COMPENSATION  ACT. 
Where  an  employee,  during  an  interval  in  his  work,  was  warming 

himself  by  a  fire  on  the  premises  of  the  employer,  and  was  injured  by  the 
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explosion  of  a  piece  of  dynamite  containing  a  cap,  brought  there  and 
thrown  into  the  fire  by  a  fellow  employee,  "who  picked  up  the  dynamite 
and  threw  in  the  fire  to  see  if  it  would  explode,  the  injury  received  by  the 
employee  arose  out  of  and  in  the  course  of  his  employment  under  the 
Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,   see  Words  and   Phrases,   First  an«1   Second 
Series,  Course  of  Employment.) 

Higgins,  Pitch  ford,  and  Bailey,  J  J.,  dissenting. 

Action  by  Lon  Willis  to  review  the  decision  of  the  State  Industrial 
Commission  of  the  State  of  Oklahoma,  denying  petitioner  compensation 
under  the  Workmen's  Compensation  Act,  in  proceeding  under  the  act  op- 
posed by  Alko  Nak  Coal  Mining  Company  and  another.  Cause  reversed 
and  remanded,  with  directions. 

E.  W.  Smith,  of  Henryetta,  for  petitioner. 
Hummer  &  Foster,  of  Henryetta,  for  respondents. 

Johnson,  J.  This  action  was  commenced  in  this  court  on  the  9th 
day  of  August,  1919,  for  the  purpose  of  reviewing  a  decision  of  the  State 
Industrial  Commission  rendered  on  the  14th  day  of  July,  1919,  wherein  the 
petitioner  was  denied  compensation  under  the  Workmen's  Compensation 
Act  (chapter  246,  S.  L.  1915). 

The  findings  of  the  commission  were  as  follows: 

'*The  facts  In  this  case  ag^reed  upon  are  as  follows :  It  is  agreed  be- 
tween the  claimant  and  respondent  Alko  Nak  Coal  Mining  Company  and 
Coal  Operator's  Exchange  that  on  the  18th  day  of  February,  1919,  the 
employees  of  the  Alko  Nak  Coal  Mining  Company  had  been  accustomed, 
during  the  hours  of  their  service,  when  not  actually  engaged  in  their 
work,  to  stand  by  a  fire  that  was  kept  on  the  premises,  with  the  knowl- 
edge and  acquiescence  of  the  company,  for  the  purpose  of  providing  a 
place  where  they  could  be  comfortable  while  not  actually  engaged  at  work, 
and  such  fire  was  had  with  the  permission  of  the  company. 

"The  facts  further  show  that  claimant  and  three  other  workmen  on 
February  18,  1919,  were  warming  by  the  fire  at  an  interval  in  their  work, 
and  were  not  actually  working  at  that  particular  time,  but  were  on  the 
pay  roll  and  their  tim«  was  going  on.  A  fellow  employee  came  along 
where  they  were  warming  arotmd  the  fire,  and  threw  a  piece  of  split 
dynamite  in  the  fire.  When  the  dynamite  was  thrown  into  the  fire  the 
fellow  servants,  after  being  warned,  all  ran  away,  except  claimant,  who 
had  his  shoe  off  trimming  a  corn.  Claimant  saw  an  old  piece  of  dynamite, 
but  not  the  cap.  The  fire  was  on  the  premises  of  the  company  where 
claimant  was  working.    Claimant's  daily  wage  was  $5.40." 

After  the  foregoing  findings  of  fact,  the  commission  made  the  fol- 
lowing order,  to  wit: 

"Now  on  this  July  14,  1919,  this  cause  coming  on  to  be  heard  in  its 
regular  order  pursuant  to  a  hearing  held  in  Henryetta  on  June  12,  1919, 
at  which  hearing  the  claimant  was  present  in  person  and  by  his  attorney, 
E.  W.  Smith  of  Henryetta,  and  resp<mdent  and  insurance  carrier  by  their 
attorneys,  Hummer  and  Foster  of  Henryetta,  and  the  commission  after 
examimng  the  testimony,  briefs  of  counsel,  filed  in  the  case,  and  being 
otherwise  well  and  sufficiently  advised  in  the  premises,  finds  that  the  in- 
jury complained  of  did  not  arise  out  of  and  in  the  course  of  his  employ- 
ment with  respondent,  and  that  compensation  should  be  denied. 

*Tt  is  ordered  that  compensation  in  the  above  claim  be  denied.** 
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The  commission  further  finds: 

'That  the  injury  did  not  arise  out  of  and  in  the  course  of  his  em- 
ployment, and  that  compensation  should  be  denied." 

Petitioner  makes  the  following  assignments  of  error : 

(1)  That  the  commission  erred  in  holding  that  the  injury  complained 
of  did  not  arise  out  of  and  in  the  course  of  the  employment  of  the  peti- 
tioner. 

(2)  That  said  award  or  decision  is  contrary  to  law. 

(3)  That  said  award  or  decision  is  not  supported  by  the  evidence  and 
is  contrary  to  the  evidence. 

And  then  states  in  his  brief  as  follows: 

"While  there  are  three  assignments  of  error  in  the  petition  filed 
herein  by  the  petitioner,  it  is  our  purpose  to  treat  them  all  under  the 
first  assignment,  which  fairly  covers  the  entire  objection  to  the  ruling  of 
the  commission." 

"(1)  That  the  commission  erred  in  holding  that  the  injury  com 
plained  of  did  not  arise  out  of  and  in  the  course  of  the  employment  of 
the  petitioner." 

It  is  provided  by  section  1,  article  2,  of  the  Workmen's  Compensation 
Act  (chapter  246,  S.  L.  1915)  that : 

"Every  employer  subject  to  the  provisions  of  this  act  shall  pay  or 
provide  as  required  by  this  act  compensation  according  to  the  schedules 
of  this  article  for  the  disability  of  his  employee  resulting  from  an  acci- 
dental personal  injury  sustained  by  the  employee  arising  out  of  and  in 
the  course  of  his  employment,  without  j-egard  to  fault  as  a  cause  of 
such  injury  except  where  the  injury  is  occasioned  by  the  willful  inten- 
tion of  the  injured  employee  to  bring  about  the  injury  of  himself  or  of 
another,  or  where  the  injury  results  directly  from  the  willful  failure  of 
the  injured  employee  to  use  a  guard  or  protection  against  accident 
furnished  for  his  use  pursuant  to  any  statute  or  order  of  the  State 
Labor  Commission  or  results  directly  from  the  intoxication  of  the  in- 
jured employee  while  on  duty." 

It  is  also  provided  by  section  11,  article  2,  of  the  Workmen's  Com- 
pensation Act  (chapter  246,  S.  L.  1915)  that: 

"In  any  proceeding  for  the  enforcement  of  a  claim  ♦  »  ♦  under 
this  act,  it  shall  be  presumed  in  the  absence  of  substantial  evidence  to 
the  contrary." 

1.  "That  the  claim  comes  within  the  provisions  of  this  act."  We 
a^ee  with  counsel  for  respondents  that  the  words  "arising  out  of"  and 
"m  the  course  of  employment"  are  conjunctive,  and  relief  can  be  had 
under  the  act  only  when  the  accident  arose  both  "out  of"  and  "in  the 
course  of"  employment. 

From  the  facts  found  by  the  commission  that  the  petitioner,  "dur- 
ing an  interval  in  his  work,  was  warming  himself  by  a  fire  on  the 
premises  of  the  employer,  was  injured  by  the  explosion  of  a  piece  of 
dynanvite  containing  a  cap,  brought  there  and  thrown  into  the  fire  by  a 
fellow  employee,  who  picked  up  the  dynamite  and  threw  it  into  the  fire 
to  see  if  it  would  explode,"  upon  the  facts  thus  found  the  commission 
concludes  as  a  matter  of  law  "the  injury  received  by  the  employee  did 
not  arise  out  oif  and  in  th  course  of  his  employment  under  the  Work- 
men's Compensation  Law." 

Counsel  for  the  respondents  say  in  their  brief: 
"We  shall  brief  this  case  under  the  following  proposition  of  law: 
The  injury  to  the  petitioner,  as  set  forth  in  the  above  statement  of  facts, 
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was  not  an  accidental  injury  sustained  by  the  employee  arising  out  of 
and  in  the  course  of  his  employment 

"The  petitioner  urges  in  his  brief  that,  since  it  was  not  shown  that 
he  was  intoxicated,  or  failed  to  use  any  safeguard  provided  for  his 
safety,  or  that  he  brought  his  injury  about  willfully,  the  lespondents 
are  liable  to  him  for  compensation,  as  he  was  where  he  had  a  ris^t  to 
be.  Of  course  if  this  were  a  txue  statement  of  the  law,  there  would 
be  no  defense  to  this  case,  for  it  is  not  contended  by  the  respondents 
that  the  petitioner  was  not  in  the  employ  of  the  company,  or  that  he 
was  in  a  place  where  he  had  no  right  to  be,  but  it  is  not  sufficient  under 
the  many  decisions  of  the  various  Supreme  Courts  and  commissions  con- 
struing the  provision  'out  of  and  in  the  course  of  employment*  that 
the  injury  he  received  while  the  employee  was  working  for  his  employer. 
This  is  probably  sufficient  to  warrant  the  statement  that  the  inju^  was 
received  while  in  the  course  of  his  employment,  but  does  not  come 
within  the  provision  'arising  out  of  the  employment.'  It  is  held  by 
practically  all  of  the  decisions  that  the  words  'arising  out  of  and  *in 
the  course  of  employment*  are  conjunctive,  and  relief  can  be  had  under 
the  act  only  when  the  accident  arose  both  'out  of  and  'in  the  course  of 
employment  The  injury  must  be  received:  (1)  While  the  workman  is 
doing  the  duty  he  is  employed  to  perform;  and  also  (2)  as  a  natural 
incident  of  the  work.  It  must  be  one  of  the  risks  connected  with  the 
employment,  flowing  therefrom  as  a  natural  consequence,  and  directly 
connected  with  the  work." 

These  clear  statements  of  counsel  for  respondents  of  their  position 
very  greatly  simplify  the  case;  it  being . admitted  that  the  petitioner  was 
an  employee  of  the  company,  and  that  he  was  in  a  place  where  he  had  a 
right  to  be,  and  that  the  injury  was  received  while  in  the  coures  of  his 
employment,  leaves  the  only  question  to  be  determined.  Did  his  injuries 
come  within  the  provision  "arising  out  of  the  employment"? 

In  Honnold  on  Workmen's  Compensation,  vol.  1,  §  101,  in  discussing 
the  question  here  involved,  it  is  said: 

"According  to  the  usual  language  of  the  acts,  to  warrant  recovery 
of  compensation  for  the  injury  or  death  of  a  workman,  the  injury  must 
be  one  'arising  out  of  and  in  the  course  of  his  employment  This  phrase 
is  used  in  the  same  sense  in  the  acts  of  England  and  of  many  of  the 
states,  and.  though  its  literary  construction  is  well  settled,  its  application 
to  particular  cases  has  given  rise  to  differences  of  opinion  not  easily 
harmonized.  Attempts  of  the  courts  to  formulate  general  rules  relative 
to  the  distinction  between  the  terms  'out  of  and  'in  the  course  of  have 
.  not  been  entirely  successful.  All  agree,  however,  that  the  terms  are  not 
intended  to  be  synonymous.  An  injury  may  be  received  in  the  course  of 
employment,  and  still  have  no  causal  connection  with  it,  so  that  it  can 
be  said  to  arise  out  of  the  employment  But  it  is  difficult,  if  not  impos- 
sible, to  conceive  of  an  injury  arising  out  of  and  not  also  in  the  course 
of  the  employment.  The  importance  of  distinguishing  between  these 
terms  arises  from  the  facts  that  each  represents  an  element  essential  to, 
but  not  authorizing,  recovery  of  compensation  without  the  presence  of 
the  element  represented  by  the  other.  In  other  words,  even  though  the 
injury  occurred  'in  the  course  of  the  employment,  if  it  did  not  arise 
'out  of  the  employment'  there  can  be  no  recovery.  Yet,  in  the  words  of 
an  English  jurist:  'If  you  find  that  the  accident  arose  in  the  course  of 
the  employment,  you  may  have  gone  a  certain  way  towards  finding;  that 
it  arose  out  of  the  employment,  but  you  have  not  gone  the  whole  way/ 
The  words,  'out  of  point  to  the  origin  and  cause  of  the  accident  or 
injury;  the  words,  'in  the  course  of  to  the  time,  place,  and  circiun- 
stances  under  which  the  accident  or  injury  takes  place.  The  former 
words  are  descriptive  of  the  character  or  quality  of  the  accident;    the 
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latter  words  relate  to  the  circumstances  under  which  an  accident  of  that 
character  or  quality  takes  place.  The  character  or  quality  of  the  acci- 
dent as  conveyed  by  the  words  'out  of  involves  the  idea  that  the  accident 
is  in  some  sense  due  to  the  employment  It  must  result  from  a  risk 
reasonably  incident  to  the  employment." 

If  it  be,  as  stated  in  the  text  quoted  supra  that  "the  words  'out  of 
point  to  the  origin  and  cause  of  the  accident  or  injury,"  and  the  com- 
mission having  found  that  the  injury  was  caused  by  a  fellow  employee, 
and  it  being  admitted  that  the  petitioner  was  an  employee,  and  was  where 
he  had  a  right  to  be,  it  seems  to  us  that  it  necessarily  follows  that  the 
accident  was  due  to  the  employment,  and  resulted  from  a  risk  reasonably 
incident  to  the  employment 

The  author  cites  in  support  of  the  text  the  decisions  of  the  cases  of 
Bryant  v.  Fissell,  84  N.  J.  Law.  72,  86  Atl.  458;  Buckley,  L.  J.,  in  Fits- 
gerald  v.  Dark  &  Son.  2  K.  B.  796;  Hulley  v.  Moosbrugger,  87  N.  J. 
Uw,  103,  93  Atl.  79;  Zabriskie  v.  Erie  R.  Co.,  85  N.  J.  Law,  157,  88  Atl. 
824;  Terlecki  v.  Strauss,  85  N.  J.  Law.  454,  89  Atl.  1023;  Armitage  v. 
Lancashire  &  Yorkshire  Ry.  Co.,  2  K.  B.,  178;  Collins  v.  Collins,  2  I.  R. 
104;  Murphy  v.  Berwick,  Ir„  1.  T.  R.  126;  Blake  v.  Head,  106  L.  T.  R. 
822.  In  the  case  of  Scott  v.  Payne  Bros.,  85  N.  J.  Law,  446,  89  Atl.  927, 
it  was  said: 

"An  injury  arises  out  of  and  in  the  course  of  employment  where  at 
the  time  and  place  of  its  occurrence  the  workman  is  domg  what  he  might 
reasonably  then  do." 

To  the  same  effect  was  the  holding  of  the  Supreme  Court  of  Kansas 
in  the  case  of  Thomas  v.  Proctor  &  Gamble  Mfg.  Co.,  104  Ks^n.  432,  179 
Pac.  372;  N.  W.  Iron  Co.  v.  Industrial  Commission  et  al.,  160  Wis.  633, 
152  N.  W.  416;  Whiting-Mead  Commercial  Co.  v.  Indus.  Accident  Com^, 
178  Cal.  505,  173  Pac.  1105.  This  court  in  the  case  of  Wick  et  al.  v. 
Gunn  et  al.,  169  Pac.  1087,  4  A.  L.  R.  107,  in  an  opinion  by  Stewart,  C, 
said  in  paragraph  1  of  the  syllabus  thereof : 

"The  Workriien's  Compensation  Act  of  this  state  (Laws  1915,  c. 
246)  must  be  construed  as  a  whole,  and  all  presumptions  indulged  will 
be  in  favor  oi  those  for  whose  protection  the  statutory  compensation  was 
fixed,  and  who.  by  the  terms  of  the  act,  are  deprived  of  the  ordinary 
remedies  open  to  others  whose  rights  are  invaded." 

Such  was  the  holding  of  this  court  in  the  case  of  Adams  v.  Iten 
Biscuit  Co.,  162  Pac.  938. 

[1]  We  think  the  correct  rule  is,  and  so  hold  in  these  cases,  that  if 
a  workman  is  an  active  participant  in  what  has  been  denominated  "horse- 
play," he  is  not  entitled  to  compensation,  but  if,  while  going  about  his 
duties,  he  is  a  victim  of  another's  prank,  to  which  he  is  not  in  the  least 
a  party,  he  should  not  be  denied  compensation.  53  Am.  Law  Rev.  p.  75; 
Harrison  v.  Central  Const  Corporation  et  al.   (Md.)    108  Atl.  874. 

[2]  We  are  of  the  opinion  that  the  conclusion  reached  by  the  com- 
mission was  erroneous,  and  the  cause  is  therefore  reversed  and  remanded 
with  directions  to  proceed  in  accordance  with  the  views  herein  expressed. 

Owen,  C.  J.,  and  Kane,  McNeill,  and  Rainey,  JJ.,  concur. 

Pitch  ford.  Higgins,  and  Bailey,  J  J.,  dissent  in  an  opinion  by  Higgins, 
J. 

HiGGTNS,  J.  (dissenting).  I  dissent  from  the  opinion  of  the  majority 
in  the  application  of  the  law  to  the  facts  in  this  case  I  do  not  question 
but  what  the  injury  in  the  instant  case  to  the  employee  was  in  the  course 
of  his  employment,  but  I  do  not  believe  from  the  facts  and  circum- 
stances of  the  case  that  it  arises  out  of  his  employment    As  to  an  in- 
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jury  to  an  employee  arising  out  of  his  employment,  Honnold  at  section 
115  states  as  follows: 

"The  use  of  the  words  'arising  out  of,'  or  words  of  similar  import, 
makes  it  a  condition  precedent  to  the  right  to  recover  compensation  tiiat 
the  occurrence  shall  have  resulted  from  a  risk  reasonably  incident  to  the 
employment;  that  there  be  causal  connection  between  the  conditions  un- 
der which  the  employee  worked  and  the  resulting  injury.  While  the 
occurrence  need  not  have  been  foreseen  or  anticipated,  it  must  appeaj*  af- 
ter the  event  to  have  had  its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  source  as  a  rational  consequence." 

In  this  case  there  is  no  contention  in  the  briefs  or  finding  in  the  opin- 
ion of  the  majority  that  there  was  a  connection  between  the  throwing  of 
the  piece  of  d3mamite  in  the  fire,  which  caused  the  injury,  and  the  work 
being  done  there  by  the  party  injured  or  by  his  fellow  workman,  who 
threw  the  d3mamite  in  the  fire.  The  opinion  of  the  majority  is  in  error 
in  citing  HuUey  v.  Moosbrugger,  87  N.  J.  Law,  103,  93  Atl.  79,  for  the 
reason  the  opinion  in  that  case  is  overruled  and  reversed  in  the  same 
court  at  a  later  date,  88  N.  J.  Law,  161,  95  Atl.  1007.  L.  R.  A.  1916C, 
1203.  That  was  a  case  in  which  it  was  claimed  that  the  injury  suffered 
arises  out  of  the  employment,  and  goes  into  detail  as  to  when  an  injury 
arises  out  of  the  emploj'ment,  and  is  as  follows: 

*Tt  'arises  out  of*  the  employment  when  there  is  apparent  to  the  ra- 
tional mind,  upon  consideration  of  all  the  circumstances,  a  causal  con- 
nection between  the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  Under  this  test,  if  the  injury  can 
be  seen  to  have  followed  as  a  natural  incident  of  the  work  and  to  have 
been  contemplated  by  a  reasonable  person  familiar  with  the  whole  situa- 
tion as  a  result  of  the  exposure  occasioned  by  the  mature  of  the  employ- 
ment, then  it  'arises  out  of  the  employment.  But  it  excludes  an  injury 
which  cannot  fairly  be  traced  to  the  employment  as  a  contributing  pro- 
ximate cause,  and  which  comes  from  a  hazard  to  which  the  workmen 
would  have  been  equally  exposed  apart  from  the  employment.  The 
causative  danger  must  be  peculiar  to  the  work  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  the  character  of  the  business 
and  not  independent  of  the  relation  of  master  and  servanli  It  need  not 
have  been  foreseen  or  expected,  but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with  the  employment,  and  to  have 
flowed  from  that  source  as  a  rational  consequence." 

Applying  this  law  to  the  facts  of  the  instant  case,  where  is  the  causal 
connection  between  the  throwing  of  the  piece  of  dynamite  in  the  fire 
and  the  work  being  done  and  the  party  injured?  Was  the  throwing  of 
the  piece  of  dynamite  in  the  fire  a  natural  incident  of  the  work?  Would 
the  injured  party  have  been  equally  exposed  to  this  hazard  apart  from 
his  employment?  Was  the  causative  danger,  that  is  of  throwing  the 
dynamite  in  the  fire,  peculiar  to  the  work  and  not  common  to  the  neigh- 
borhood? Was  it  incidental  to  the  character  of  the  business  and  d^>end- 
ent  on  the  relation  of  master  and  servant?  Did  the  throwing  of  the 
dynamite  in  the  fire,  have  its  origin  in  the  risk  connected  with  the  em- 
ployment, or  flow  from  that  source  as  a  rational  consequence?  If  so, 
compensation  should  be  allowed;  if  not,  it  should  be  refused.  In  my 
judgment  the  throwing  of  djmamite  in  the  fire  by  a  fellow  servant,  in 
play,  and  the  resulting  injury  is  not  an  injury  arising  out  of  the  employ- 
ment. The  throwing  of  the  dynamite  in  the  fire  was  not  a  natural  inadent 
to  the  risk;  neither  was  it  peculiar  thereto.  It  is  stated  in  the  opinion  as 
a  reason  why  petitioner  should  recover: 

"If  it  be,  as  stated  in  the  text  quoted  supra,  that  'the  words  "out  of" 
point  to  the  origin  and  cause  of  the  accident  or  injury,'  and  the  commis- 
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sion  having  fotrnd  that  the  injury  was  caused  by  a  fellow  employee,  and 
it  being  admitted  that  petitioner  was  an  employee,  and  was  where  he  had 
a  right  to  be,  it  seems  to  us  that  it  necessarily  follows  that  the  accident 
was  due  to  the  employment,  and  resulted  from  a  risk  reasonably  in- 
cident to  the  employment." 

If  this  be  a  correct  doctrine,  then  an  employer  becomes  an  insurer 
if  his  servant  is  at  a  place  he  has  a  right  to  be  when  injured,  and  is 
injured  by  a  fellow  servant,  regardless  of  what  may  have  caused  the  in- 
jury, for  the  reason  that  it  is  stated  that  when  these  two  conditions  ex- 
ist, then  there  necessarily  follows  that  the  accident  arises  out  of  the 
employment  and  from  a  risk  reasonably  incident  to  the  same.  I  do  not 
believe  this  is  sound  reason  or  correct  law.  It  merely  goes  a  portion  of 
the  way.  It  leaves  out  the  question  whether  or  not  the  injury  arises  out 
of  the  employment,  which  is  the  sole  issue  to  be  tried  in  this  case.  Nei- 
ther in  the  briefs  nor  in  the  opinion  of  the  majority  is  there  any  conten- 
tion that  the  throwing  of  the  djmamite  in  the  fire  had  any  connection 
with  the  work  being  done.  It  was  totally  foreign  to  same.  The  throwing 
of  the  same  in  the  fire  was  merely  a  prank  of  a  fellow  employee,  com- 
monly called  horseplay  or  skylarking. 

Whether  or  not  an  employee  can  recover  for  an  injury  brought  about 
through  a  joke,  horseplay,  prank,  or  skylarking  of  a  fellow  employee  is 
set  forth  in  section  121,  Honnold: 

"Unless  the  workman  is  actually  engaged  at  the  particular  time  in 
the  performance  of  some  duty  which  contributes  to  the  injury,  an  injury 
to  a  workman  from  skylarking  or  horseplay  or  practical  joking,  though 
it  may  arise  in  the  course  of,  cannot  be  said  to  arise  out  of,  the  em- 
ployment, whether  the  injured  person  instigated  the  occurrence  or  took 
no  part  in  it."  / 

It  will  thus  be  seen  that  the  general  rule  is  that  recovery  cannot  be 
had  for  an  injury  brought  about  by  skylarking  or  horseplay  of  a  fellow 
employee.  There  are  many  opinions  upholding  this  doctrine,  too  num- 
erous to  mention.    The  footnotes  of  Honnold  cite  many. 

Where  an  employee,  who  was  peculiarly  susceptible  to  being  tickled, 
was  going  down  a  flight  of  stairs  with  a  filled  bucket,  and  one  of  associ- 
ates punched  him  in  the  back  with  a  newspaper,  causing  him  to  make  a 
sudden  movement  and  to  fall,  injuring  one  knee  seriously,  it  was  held 
that  the  injury  was  in  the  course  of,  but  did  not  arise  out  of.  his  em- 
ployment. Coronado  Beach  Co.  v.  Pillsbury,  172  Cal.  682,  158  Pac.  212, 
L.  R.  A.  1916F,  1164. 

A  fellow  employee  directed  a  trick  camera  toward  the  claimant,  and 
a  missile  from  the  camera  hit  him  in  the  eye,  and  the  sight  of  the  eye  was 
destroyed.  It  was  held  that  the  injury  did  not  arise  out  of  the  employ- 
ment.    Fishering  v.  Pillsbury,  172  Cal.  690,  158  Pac.  215. 

An  injury  from  a  stream  of  hot  water  turned  on  an  employee  by  a 
fellow  employee  as  a  practical  joke  was  held  not  to  arise  out  of  the  em- 
ployment. Vittorio  V.  California  Battery  Co.,  3  Cal.  Industrial  Commis- 
sion 26. 

Our  laws  relating  to  workman's  compensation  are  similar  to  the  New 
York  sUtute.  Laurino  v.  Donovan  et  al.,  183  App.  Div.  168,  170  N,  Y. 
Supp.  340,  is  a  case  very  similar  to  this  case.  In  that  case  a  fellow  em- 
ployee injured  another  by  the  explosion  of  a  percussion  cap  with  which 
he  was  experimenting.    The  court  held: 

''Where  a  chauffeur,  doing  his  master's  work  in  a  garage,  was  injured 
by  the  explosion  of  a  percussion  cap  brought  in  by  another  chauffeur, 
his  fellow  servant,  with  which  the  latter  was  experimenting,  the  injury 
to  the  first  chauffeur  did  not  arise  out  of  his  employment,  within  the 
workman's  compensation  law    *    ♦    ♦    to  entitle  him  to  an  award." 
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The  authorities  on  this  point  are  collected  in  review.  Ann.  Cas. 
1913C,  1;  Ann.  Cas.  1914B,  498;  Ann.  Cas.  1916B,  1293;  Ann.  Cas.  1917Q 
760;  Ann.  Cas.  1918B,  768;  Ann.  Cas.  1918E.  1164.  In  the  many  cases 
cited  in  the  opinion  of  the  majority,  none  hold  to  the  contrary  of  this 
general  rule,  but  it  is  held  in  some  that  there  may  be  circumstances 
which  will  take  it  out  of  the  general  rule,  for  instance  in  the  case  (ri 
Thomas  v.  Proctor,  cited.  Therein  a  girl  employee  was  riding  upon  a 
truck,  and  fell  therefrom  and  was  injured.  The  riding  upon  the  truck 
seems  to  have  been  in  play.  The  custom  of  riding  this  trudc  at  the  noon 
hour  was  within  the  knowledge  and  with  the  express  consent  of  the  fore- 
man, and,  the  court  found,  was  one  of  the  conditions  upon  which  the 
business  was  carried  on,  and  for  that  reason  the  case  did  not  fall  within 
the  general  rule,  though  the  girl  was  injured  while  at  play.  It  has  been 
further  held  that,  where  horseplay  has  grown  into  a  custom  and  to  the 
knowledge  of  the  employer,  he  may  be  held  liable  for  injury  resulting 
therefrom.  White  v.  Stockyards.  104  Kan.  90,  177  Pac.  522.  In  all  these 
cases  cited  there  are  some  circumstances  taking  the  case  out  of  the  gen- 
eral rule  in  which  the  courts  have  ever  held  that  an  employee  can  recover 
where  the  injury  is  by  ^  fellow  employee  while  engaged  in  horseplay  or 
skylarking. 

In  this  case  there  are  no  circumstances  of  any  kind  whatsoever  tak- 
ing the  case  out  of  the  general  rule.  It  was  a  prank  of  a  fellow  em- 
ployee, commonly  called  horseplay  or  skylarking,  pure  and  simple,  and 
nothing  else;  and  for  that  reason,  and  in  keeping  with  the  authorities 
above  cited  as  I  understand  them,  I  do  not  believe  that  the  petiti<Hier 
should  recover  in  this  case. 

In  the  opinion  of  the  majority  there  is  laid  down  as  a  principle  of 
law  that,  if  one  is  the  victim  of  the  prank  of  a  fellow  employee  to  which 
he,  the  injured  employee,  is  not  a  party,  he  should  be  allowed  compen- 
sation. To  fortify  this  principle  there  are  two  authorities  cited.  An  ex- 
amination of  the  Maryland  case  throws  no  light  upon  the  subject  what- 
soever as  there  is  no  contention  in  that  case  that  the  enH>loyee  was  in- 
jured by  a  prank  of  another  employee.  The  other  (53  Amer.  Law  Re- 
view, p.  75)  is  a  quotation  from  a  paper  prepared  by  the  commissioner 
of  the  Workmen's  Compensation  Board  of  the  Province  of  Ontario,  and 
read  at  an  international  meeting  of  Industrial  Boards  at  Madison,  Wis., 
in  which  the  writer  stated: 

"Our  board  in  Ontario  has  adopted  the  rule  in  these  cases  if  while 
he  [the  injured  party]  is  going  about  his  duties  he  is  the  victim  of  an- 
other's prank  to  which  he  is  not  in  the  least  a  party,  we  do  not  deny  him 
compensation." 

This  paper  states  that  a  board,  not  a  court,  has  adopted  a  rule,  not 
construed  law,  that  an  employee  is  not  denied  compensation  if  injured 
by  the  prank  of  a  fellow  employee  if  he,  the  injured  employee,  is  not  a 
party  to  the  prank. 

There  is  to  the  contrary  of  this  principle  section  121  of  Honnold 
on  Workmen's  Compensation,  above  cited  in  this  opinion,  that  if  the  in- 
jured party  was  injured  by  horseplay  or  prank  of  a  fellow  workman 
he  cannot  recover,  even  though  he  took  no  part  in  it  In  HuUey  v. 
Moosbrugg:er,  supra,  88  N.  J.  Law,  161,  95  Atl.  1007,  L.  R  A.  1916Q 
1203,  this  identical  issue  was  passed  upon,  the  court  holding: 

"An  employer  is  not  liable  tmder  the  Workmen's  Compensation  Act 
♦  ♦  ♦  to  make  compensation  for  injury  to  an  employee,  which  was  the 
result  of  horseplay  or  skylarking,  so  called,  whether  the  injured  or  de- 
ceased party  instigated  the  occurrence  or  took  no  part  in  it;  for,  while 
an  accident,  happening  in  such  circumstances,  may  arise  in  the  course 
of,  it  cannot  be  said  to  arise  out  of,  the  employment." 
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Similar  holdings  are  made  in  the  following  cases:  Knopp  v.  Amer. 
Car  Co.,  186  111.  App.  605;  De  Filippis  v.  Falkenberg,  170  App.  Div.  153, 
155  N.  Y.  Supp.  761. 

I  do  not  believe  that  this  principle  of  law  that  a  fellow  workman  may 
recover  if  an  injury  is  caused  by  the  prank  of  a  fellow  workman  if  he, 
the  injured  party,  was  not  a  party  to  the  prank  is  upheld  by  the  light  of 
judicial  decision,  but  to  the  contrary  all  appellate  courts  speaking  there- 
on, as  far  as  I  have  been  able  to  find,  have  spoken  to  the  contrary.  I 
^  believe  that  the  opinion  of  the  majority  in  this  case  gives  no  meaning  to 

(that  part  of  the  statute  which  states  that  the  injury  must  arise  out  of 
^  the  employment;  but  that  if  the  injury  arose  in  the  course  of  the  employ- 

1  ment  that  it  is  sufficient  for  an  award  of  compensation,  and  by  so  hold- 

ing I  believe  that  violence  was  done  to  the  statute,  and  for  this  reason 
I  dissent. 

I  am  authorized  to  state  that  Pitchford  and  Bailey,  JJ.,  concur  in  this 
dissenting  opinion. 


RORVIK  V.  NORTH   PAC.  LUMBER  CO.  et  al. 

(Supreme   Court  of  Oregon.     June  8,   1920.) 

190   Pacific   Reporter  331 

5.  MASTER  AND  SERVANT— SUBROGATION  UNDER  FOREIGN 
COMPENSATION  ACT  HELD  UNENFORCEABLE  BECAUSE 
CONTRARY  TO  LAW  OF  FORUM. 

The  provision  of   Workmen's   Compensation  Act   Cal.   for  subrega- 

to  the  rights  of  the  injured  employee  will  not  be  enforced  in  Oregon,  as, 

under  the  law  of  that  state,  a  tort  action  is  not  assignable ;  and  hence  the 

»f*    that  the  widow  of  the   captain   of   a  vessel,   killed   at   defendants' 

^"arf,   presented  a  claim  under  the  California  act  against  the  owner  of 

™^   Vessel,  a  California  corporation,  the  deceased  being  a  resident  of  that 

fh^^^'     will  not  preclude  the  widow's  recovery  against  defendants  on  the 

tneory    the  owners  of  the  vessel  were  subrogated  t*y  her  rights  against 

^^I'eiiciants.     (Per  McBride,  C.  J.,  and  Johns,  J.) 

^f^or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

^-    ^Mr^VSTER  AND  SERVANT— RESIDENT  WRONGDOER  SUABLE 
I^OR  DEATH  OF  EMPLOYEE  DOMICILED  IN  SISTER  STATE 
^f^LOWING   LIMITED    COMPENSATION    WITH    SUBROGA- 
^TION. 
^^^^^^  -*^s  Workmen's  Compensation  Act  Cal.  does  not  profess  to  make  full 
$5  €^5?*^^^**^"    for   injury,    but    limits   the    amount   in   cast   of    death    to 
stioii^S^*    the  fact  that  the  widow  of  the  captain  of  a  vessel  killed  while 
ag^5^*^^  ri tending  loading  lumber  at   defendant's   wharf   pre-.ertcd   a  claim 
til      '^■^st  the  owner  of  the  vessel,  a  California  corporation,  will  not.  where 
ft^_-^^^v-ner   fails  to  sue  defendant,   preclude  the  widow   from  suing  de- 
Af^S^^^^t,  in  Oregon  to  recover  full  compensation   for  the  injury.     (Per 
■*^icie,  C.  J.,  and  Johns,  J.) 
"^^^^i:  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

J^ apartment  2. 
jm^^^I>j)eal    from    Grcuit    Court,    Multnomah    County;     Robert    Tucker, 
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Action  by  A.  Maude  Rorvik  against  the  North  Pacific  Lumber  Com- 
pany and  H.  A.  Sargent  and  others,  as  receivers.  Frbm  a  judgment  tor 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  an  action  brought  under  the  Oregon  Employers*  Liability 
Act  (Laws  1911,  p.  16)  for  damages  for  the  death  of  C.  P.  Rorvik. 

The  plaintiff  is  the  widow  of  deceased.  The  defendant  corporation 
is  extensively  engaged  in  the  business  of  manufacturing  and  dealing  in 
lumber  in  the  city  of  Portland,  and  maintains  on  its  premises,  and  ad- 
joiniftg  the  Willamette  river,  a  dock,  upon  which  it  stores  its  lumber  for 
sale,  and  from  which  the  lumber  is  transferred  to  vessels  for  shipment 
to  ports  on  the  Pacific  and  elsewhere. 

At  the  time  of  the  accident  the  corporation  was  in  the  hands  of  a 
Heceiver,  one  Henry  P.  Duiton,  but  he  subsequently  resigned,  and  Sar- 
gent, Hawkins  &  Bradley  were  appointed  in  his  place,  and  as  such  ane 
made  defendants. 

The  particular  situation  at  the  time  of  the  accident  is  described  in 
the  complaint  as  follows : 

"That  on  the  3d  day  of  August,  1916,  the  said  Henry  P.  Dutton. 
as  receiver,  was  conducting  said  business  as  aforesaid,  and  was  engaged 
through  his  servants  and  employees,  in  hauling  a  quantity  of  lumber  to 
the  said  wharf  of  the  defendant  company,  and  placing  said  lumber  upon 
the  said  whar'f  in  reach  of  ship's  tackle  alongside  said  wharf,  so  that 
the  same  could  be  loaded  upon  the  steamship  Klamath,  which  was 
docked  at  said  wharf;  that  said  lumber  was  placed  upon  the  cars  of  the 
said  defendant  company  hereinbefore  described,  which  cars  were  drawn 
by  a  horse,  a  rope  or  chain  being  attached  to  the  rear  of  said  cars 
extending  forward  alongside  of  said  cars,  to  which  the  horse  was  hitched, 
the  horse  in  drawing  the  same  passing  alongside  of  the  said  track  and 
the  cars  running  thereon;  that  on  the  said  3d  day  of  August,  1916,  the 
said  C.  P.  Rorvik  was  employed  by  the  owner  of  the  said  steamship  Kla- 
math, and  was  in  charge  of  the  said  steamship,  and  engaged  in  *oading  the 
same  at  the  said  wharf  of  the  defendant  company  with  the  lumber 
which  was  being  placed  by  the  said  receiver  upon  the  said  wharf  in 
iKeach  of  the  ship's  tackle;  that  at  the  place  where  the  said  steamship 
was  being  loaded  and  the  place  where  the  said  lumber  was  being  placed 
upon  the  wharf  by  the  said  receiver  the  said  defendant  company  and  its 
said  receiver  maintained  several  of  its  said  railway  tracks,  which  ran 
across  said  wharf  at  right  angles  to  the  water's  edge  and  to  the  edge  of 
the  dock;  the  floor  of  said  wharf  was  about  eighteen  (18)  feet  fr|oni 
the  level  of  the  river;  that  the  said  receiver  on  the  said  3d  day  of  Aug- 
ust, 1916,  or  shortly  prior  thereto,  had  placed  alongside  of  one  of  said 
tracks  on  said  wharf  a  pile  of  lumber,  said  lumber  being  piled  parallel 
with  the  said  track  and  to  a  point  within  approximately  thirty  inches 
of  the  edge  of  the  said  wharf  next  to  the  water  line;  that  on  the  said 
date  last  mentioned  said  C.  P.  Rorvick,  while  in  the  discharge  of  his 
duties  as  a  captain  of  the  said  steamship  Klamath,  and  engaged  in  the 
loading  of  the  said  steamship  as  aforesaid,  was  standing  on  said  wharf 
adjoining  the  river,  and  while  the  said  Rorvik  was  standing  as  aforesaid 
the  said  receiver  caused  two  of  the  said  cars  of  the  said  defendant  cor- 
poration, heavily  loaded  with  lumber,  to  be  drawn  along  the  said  track 
last  mentioned,  which  paralleled  the  said  pile  of  lumber  behind  which 
the  said  Rorvik  was  standing:  the  said  cars  were  not  fastened  together, 
and  the  forward  car  was  being  shoved  forward  by  the  weight  of  the  rear 
car  at  the  rear  end  of  which  the  horse  was  attached  as  aforesaid;  that 
the  said  receiver  caused  and  allowed  the  said  cars  to  be  drawn  along  said 
track  without  providing  any  brakes  or  other  contrivance  by  which  the 
same  could  be  stopped,  and  to  be  propelled  in  such  a  way  that  when  the 
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horse  which  was  drawing  them  stopped  the  said  cars  would  continue 
upon  their  Journey  until  they  should  stop  of  their  own  accord;  that  the 
said  cars  and  horse  were  in  charge  of  only  one  employee  of  the  said  re- 
ceiver; that  the  said  receiver,  by  his  servants,  negligently  and  carelessly 
piled  the  said  lumber  so  near  to  the  said  track,  and  placed  the  lumber 
upon  the  said  cars  in  such  a  position,  that  when  the  forward  end  of  the 
said  forward  car  reached  a  point  on  the  said  track  opposite  to  the  said 
pile  of  lumber  upon  the  said  wharf  a  portion  of  the  lumber  upon  the 
said  forward  car  violently  and  with  great  force  struck  a  portion  of  the 
said  lumber  piled  upon  the  wharf,  and  shoved  it  forward,  causing  it  to 
strike  the  said  C.  P.  Rorvik,  by  reason  of  which  he  was  knocked  off  the 
said  wharf,  receiving  therefrom  morital  injuries,  from  the  effects  of  which 
he  died  on  August  8.  1916." 

The  acts  and  omissions  of  defendants  which  the  complaint  sets 
forth  as  the  cause  of  the  accident  are  stated  as  follows: 

"That  the  said  injuries  to  the  said  C.  P.  Rorvik  were  caused  not 
through  any  negligence  or  lack  of  care  on  the  part  of  the  said  Rorvik, 
but  solely  through  the  carelessness  and  negligence  of  the  said  Henry  P. 
Dutton,  as  rieceiver,  and  his  servants  and  employees,  in  this:  that  he 
negligently  and  carelessly  caused  the  said  cars  to  be  drawn  along  the 
said  track  in  such  a  manner  as  to  strike  the  lumber  piled  alongside  the 
said  track,  and  allowed  the  said  cars  to  be  used  without  devices  or  ap- 
pliances with  which  to  keep  them  under  control  and  stop  them,  at  any 
given  time,  quickly  and  efficaciously  and  allowed  the  said  cars  to  be  opp- 
eitited  by  means  of  a  horse  pulling  on  a  rope,  or  similar  contrivance 
attached  to  the  rear  of  the  said  cars,  in  such  a  manner  as  to  allow  the 
horse  to  pass  along  the  side  track  and  opposite  the  said  cars,  and  thus 
draw  the  cars  forward,  and  without  providing  any  means  for  stopping 
the  progress  of  said  cars  in  the  event  that  the  horse  was  stopped ;  and  by 
allowing:  the  said  for>vard  car  to  be  shoved  forward  by  the  force  and 
weight  of  the  rear  car,  without  having  it  attached  to  the  rear  car,  and 
without  having  any  devices  or  other  means  for  stopping  it  in  the  event 
that  the  rear  car  should  be  stopped  at  any  time;  and  by  allowing  the 
said  cars  to  be  operated  by  one  man  walking  along  by  the  side  thereof 
driving  the  horse  pulling  the  same,  which  necessitated  said  man  being 
in  such  a  position  behind  the  said  horse  and  near  the  rear  of  the  said 
cars  that  it  was  impossible  for  him  to  see  the  track  ahead  of  said  car, 
or  to  see  the  opposite  side  of  the  said  car,  so  as  to  protect  persons  who 
might  rightfully  be  in  such  positions;  and  by  operating  said  car  as 
aforesaid  without  formulating,  promulgating,  or  enforcing)  any  rules  or 
regulations,  or  providing  any  system  of  communication  by  means  of 
signals  or  otherwise,  so  as  to  protect  the  public  from  injury  by  the  said 
cars  as  they  were  being  shoved  forward  in  advance  of  the  operator  along 
said  track;  and  by  operating  said  cars  with  one  man  only,  instead  of 
providing  a  sufficient  number  of  men  to  enable  the  operator  to  keep  a 
watch  ahead  of  the  said  cars,  so  as  to  avoid  collissions  with  obstacles 
upon  or  near  the  track  or  with  persons  who  might  rightfully  be  in  front 
of  said  cars;  and  by  piling  the  said  lumber  alongside  the  said  track 
in  sudi  proximity  to  said  track  that  the  said  loaded  cars  were  unable  to 
pass  the  same  without  striking  it;  and  by  loading  the  said  cars  in  such 
a  manner  as  to  allow  the  lumber  placed  theron  to  strike  the  said  lumber 
piled  alongside  the  said  track;  and  by  failure  to  exercise  such  care  and 
precaution,  which  it  was  entirely  practicable  to  use^  to  prevent  the  car 
of  lumber  passing  along  said  track  from  striking  the  said  lumber  placed 
alongside  the  track." 

There  were  other  allegations  showing  how  the  defects  and  omissions 
above  set  forth  could  have  been  remedied  without  impairing  the  useful- 
ness of  the  agencies  used  by  defendant  in  loading  the  vessel. 
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The  answer  denied  the  material  allegations  of  the  complaint;  pleaded 
negligence  on  the  part  of  plaintiff's  intestate  as  the  cause  of  the  injury; 
and,  by  way  of  affirmative  defense,  set  forth  the  contents  of  charpter  176 
of  the  Laws  of  the  state  of  California  for  the  year  1913,  known  as  the 
"Workmen's  Compensation,  Insurance  and  Safety  Act,"  and  certain 
amendments  thereto,  adopted  in  1915,  and  designated  as  chapters  541,  607, 
and  662.  The  plea  is  too  long  to  be  inserted  here,  but  will  be  further  elab- 
orated in  the  opinion. 

It  was  then  alleged  that  on  the  27th  day  of  October,  1916,  plaintiflF 
duly  presented  her  claim  to  the  Industrial  Accident  Commission,  created 
by  this  act,  against  the  Klamath  Steamship  Company,  a  C^ifomia 
corporation  and  owner  of  the  steamship  Klamath,  of  which  deceased 
was  captain,  and  being  the  vessel  which  was  being  loaded  when  the  acci- 
dent occurred,  said  claim  being  for  compensation  to  plaintiff  for  the 
death  of  her  husband  by  reason  of  said  accident. 

The  answer  alleged  that  the  Klamath  Steamship  Company  answered 
said  claim,  and  that  ther'eby  issues  were  made  up  as  required  in  such 
cases^  and  that  thereafter  a  hearing  was  had,  and  on  the  30th  day  of 
January,  1917,  findings  and  an  award  were  made  in  favor  of  {plaintiff  and 
against  said  steamship  company;  that  thereupon  the  said  company  caused 
the  said  proceedings  to  be  reviewed  upon  certiorari  in  the  Supreme 
Court  of  the  state  of  California,  and  upon  the  hearing  there  the  findings 
and  award  of  the  Industrial  Accident  Commission  were  in  all  things 
upheld  and  sustained,  and  are  in  full  force  and  effect;  that  by  virtue 
of  the  laws  of  California  the  liability  for  compensation  provided  by  said 
Workmen's  Compensation  Act  was  in  lieu  of  any  other  liability  whatever 
to  any  person,  and  that  the  making  of  a  lawful  claim  under  said  alct 
operated  as  an  assignment  to  the  employer  of  any  right  to  recover 
damages  which  the  injured  employee,  his  representatives  or  dependents, 
had  against  any  other  party  for  such  death,  and  the  employer  was  thereby 
subrogated  to  the  rights  of  such  party,  and  that  by  the  making  of  such 
claim  against  an  employer  before  the  Industrial  Accident  Commission 
such  claimant  rendered  up  and  canceled  his  right  to  make  any  claim 
against  any  other  person  on  accotmt  of  the  death  of  such  employee; 
that  decedent  was  injured  and  died  in  Portland,  Or.;  that  at  the  time 
of  his  death  both  he  and  the  Klamath  Steamship  Company  were  resi- 
dents of  the  state  of  California,  and  that  his  contract  of  employment 
was  made  in  the  state  of  California. 

Plaintiff  replied,  putting  in  issue  all  the  new  matter  alleged  in  the 
answer,  except  that  by  affirmative  allegations  she  admitted  the  pro- 
ceedings before  the  Industrial  Accident  Commission,  the  affirmance  of 
its  proceedings  before  the  Supreme  Court,  but  alleged  that  upon  the 
petition  for  certiorari  the  proceedings  upon  the  award  were  started  during 
the  pendency  of  the  review;  that  the  laws  of  California  provide  that 
a  litigant  shall  have  90  days  from  the  rendition  of  a  decision  by  the 
Supreme  Court  of  that  state  to  apply  for  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  and  plaintiff  alleges,  upon  informa- 
tion and  belief,  that  the  Klamath  Steamship  Company  will  apply  for  said 
writ;  that  the  award  of  the  Accident  Commission  is  still  stayed,  and  that 
plaintiff  is  not  entitled  to  recover  thereon  or  have  the  same  made  effec- 
tive. 

Plaintiff  filed  a  supplemental  complaint,  setting  up  the  proceedings  be- 
fore the  Industrial  Accident  Commission  and  the  Supreme  Court,  and 
alleging  that  since  the  filing  of  her  complaint,  and  since  the  decision  of 
the  Supreme  Court  of  California,  the  Klamath  Steamship  Company  had 
finally  and  in  writing  reassigned  any  claim  which  it  had  by  reason  of 
the  subrogation  claimed  in  defendants'  answer  to  plaintiff,  and  that  by 
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virtue  of  such  assignment  plaintiff  is  now  the  owner  of  any  claim  which 
said  company  may  have  had  against  defendants. 

The  supplemental  complaint  being  put  in  issue  by  an  appropriate 
answer  and  reply  thereto,  the  cause  came  to  trial,  wherein  plaintiff  had 
a  verdict  and  judgment  for  $12,500,  from  which  defendants  appeal.  The 
alleged  errors  are  set  forth  in  the  opinion. 

S.  C.  Spencer,  of  Portland  (Emmons  &  Webster  and  Wilbur,  Spen- 
cer, Beckett  &  Howell,  all  of  Portland,  on  the  brief),  for  appellants. 

Homer  D.  Angell,  of  Portland  (Ira  S.  Lillick,  of  San  Francisco, 
Cal.,  and  Angell  &  Fisher,  of  Portland,  on  the  brief),  for  respondent. 

McBride,  C.  J.  (after  stating  the  facts  as  above).  This  case  presents 
many  intricate  propositions,  and  for  that  reason  we  have  gfiven  a  more 
than  usually  extended  statement  of  the  contentions  of  the  parties  as  they 
appear    from   the   pleadings. 

[IJ  It  is  first  contended  that  plaintiff  cannot  recover  under  the 
Employers*  Liability  Law  of  this  state,  because  neither  the  complaint 
nor  the  evidence  show  that  the  deceased  was  an  employee  of  defendant, 
or  that  he  sustained  to  it  any  such  relation  as  brings  him  within  the  terms 
of  such  act.  The  complaint  and  the  uncontradicted  testimony  disclose 
the  following  facts: 

The  evidence  indicates  that  at  the  time  the  accident  occurred  the  de- 
ceased was  captain  of  the  steamship  Klamath,  and  an  employee  of  the 
Klamath  Steamship  Company,  a  California  company,  and  that  the  ship, 
at  the  time  of  the  accident,  was  taking  on  a  load  of  timber  being  shipped 
t^^  defendants;  the  lumber  was  being  delivered  entirely  by  the  employees 
of  the  receiver.  Neither  the  deceased  nor  any  employee  of  the  steamship 
Klamath  had  any  part  therein.  But  the  employees  of  the  Klamath 
Steamship  Company  were  obliged  to  be  about  the  work  carried  on  by 
the  receivers  in  order  to  receive  the  lumber  as  it  was  delivered  by  the 
receivers.  The  two  sets  of  employees  in  their  work  intermingled.  The 
contract  of  sale  provided  that  the  lumber  should  be  placed  on  the  wharf 
within  the  reach  of  the  ship's  tackle  by  the  seller.  When  the  lumber  was 
delivered  and  placed  in  reach  of  the  ship's  tackle  by  the  receivers,  the 
duties  of  the  employees  of  the  steamship  began,  namely,  to  load  the 
lumber  on  the  ship.  The  employees  of  the  steamship  took  up  the  work 
where  the  receivers  stopped.  In  fact,  as  the  cars  loaded  with  lumber  were 
placed  on  the  wharf  in  reach  of  the  ship's  tackle,  the  servants  of  the 
steamship  would,  by  means  of  the  slings  and  tackle,  remove  the  lumber 
from  the  cars  into  the  hold  of  the  ship.  The  employees  of  the  receivers 
and  the  employees  of  the  steamship,  including  the  steamship's  employee 
the  decedent,  thus  met  on  common  ground,  and  both,  by  the  necessities 
of  their  duties,  were  obliged  to  work  on  the  wharf,  on  and  about  the 
tracks,  and  around  the  machinery  where  the  operations  were  being  car- 
ried on. 

The  only  evidence  introduced  tended  to  show  that  deceased  was  stand- 
ing on  the  edge  of  the  wharf  in  a  place  where  the  convenient  and  proper 
execution  of  his  duties  required  him  to  be,  and  there  is  nothing  to  indicate 
that  he  was  negligent  in  any  particular,  or  that  any  other  place  would 
have  been  safer,  consistently  with  the  performance  of  those  duties.  In 
other  words,  as  the  employee  of  the  Klamath  Steamship  Company  he  was 
in  the  place  where  his  duties  required  him,  engaged  in  the  labor  of 
receiving  and  stowing  away,  or  superintending  the  receiving  and  stowing 
away,  of  the  lumber  brought  to  the  edge  of  defendants'  wharf,  and  in 
reach  of  the  tackle  of  the  steamship  company. 

In  view  of  the  able  and  exhaustive  analysis  of  our  Employers'  Lia- 
bility Act  by  Mr.  Justice  Harris  in  Tumidge  v.  Thompson,  89  Or.  637, 
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175  Pac.  281,  which  covers  every  phase  of  the  question  as  to  the  persons 
who  are  within  or  without  the  act,  we  deem  any  attempt  at  further 
analysis  or  distinction  unnecessary.  From  the  lucid  interpretation  in 
that  case  and  in  other  cases  hereafter  mentioned,  we  deduce  the  rule  that 
the  Employers*  Liability  Act  does  not  extend  to  the  protection  of  the 
general  public  as  such,  but  that  it  does  extend  its  protection  to  employees 
of  the  particular  person  owning-  or  operating  dangerous  machinery  or 
engaged  in  hazardous  employments,  and  to  other  persons  or  employees  of 
other  corporations  whose  lawful  duties  require  them  to  be  or  work  about 
such  machinery,  or  expose  themselves  to  the  hazards  of  the  machinery 
or  appliances  in  use  by  the  owner  thereof. 

Such,  when  considered  with  refei?ence  to  the  case  then  in  hand,  was 
the  holding  in  Clayton  v.  Enterprise  Electric  Co.,  82  Or.  149,  161  Pac.  411, 
which,  with  the  limitation  given  above,  is  approved  in  Tu midge  v. 
Thompson,  supra.  See,  also,  Morgan  v.  Bross,  64  Or.  63,  129  Pac.  118; 
Cauldwell  v.  Bingham  &  Shelley  Co.,  84  Or.  257,  155  Pac.  190.  163  Pac. 
827. 

From  these  authorities  we  conclude  that  if  the  other  elements  au- 
thorizing recovery  are  present  the  deceased  was  a  member  of  that  class 
on  behalf  of  which  a  recovery  is  authorized  by  the  act. 

[2,  3]  It  is  urged  that  "plaintiff  does  not  allege  or  prove  that  the 
work  decedent  was  engaged  in  at  the  time  he  was  injured  involved  a 
risk  or  danger,  and  therefore  she  cannot  maintain  this  action."  While 
the  complaint  is  not  so  definite  in  this  respect  as  the  rules  of  good  plead- 
ing would  seem  to  requirfe,  yet,  taken  as  a  whole,  we  think  it  is  suffi- 
cient. After  stating  in  detail  the  business  the  receivers  were  engaged  in, 
including  the  operation  of  railway  tracks  and  machines  for  transporting 
the  lumber  from  the  mill  to  the  wharf,  and  stating  that  such  transporta- 
tion was  by  means  of  cars  placed  upon  said  tracks  and  drawn  by  horses, 
one  paragraph  of  the  complaint  states  that  **such  business  was  a  work 
involving  risk  and  danger  to  the  public." 

The  paragraphs  quoted  in  the  statement  give  in  great  detail  the  man- 
ner in  which  the  work  of  loading  was  carried  on;  point  out  its  defects 
and  omissions,  and  how  they  might  have  been  remedied  or  avoided ;  and 
the  abstract  shows  no  demurrer  or  objection  to  the  pleading  before  trial, 
and  the  case  was  tried  apparently  upon  the  theory  that  it  was  sufHcient. 
Under  the  circumstances  we  think  the  pleading  was  sufficient  This  being 
the  case,  the  question  as  to  whether  the  work  was  hazardous,  or  in  fact 
involved  risk  or  danger,  became  a  question  for  the  jury.  WolsiflFer  v. 
Rechill,  76  Or.  516  146  Pac.  513.  149  Pac.  533;  Yovovich  v.  Falls  City 
Lbr.  Co.,  76  Or.  585.  149  Pac.  941.  There  was  evidence  from  which  the 
jury  had  a  right  to  infer  that  the  work  was  hazardous,  especially  in  the 
manner  and  with  the  appliances  with  which  it  was  prosecuted. 

[4,  5]  The  next  assignment  of  error  is  based  upon  the  failure  of  the 
court  to  grant  plaintiffs  motion  for  a  nonsuit  and  directed  verdict,  and 
for  judgment  on  the  pleadings  based  upon  the  assumption  that  by  pre- 
senting a  claim  against  the  Klamath  Steamship  Company  for  indemnity 
for  her  husband's  death,  under  what  is  known  as  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  plaintiff  divested  herself  of  any 
right  to  bring  an  action  against  the  defendants  under  our  Employers* 
Liability  Law. 

Those  sections  of  the  California  Act  which  are  supposed  to  bear 
upon  this  contention  are  found  in  chapter  176  of  the  statutes  of  California 
for  1913,  as  amended  by  chapters  541,  607,  and  662,  Laws  of  1915,  and  arc 
as  follows: 

"Sec.  12.  (a)  Liability  for  the  compensation  provided  by  this  act,  in 
lieu  of  any  other  liability  whatsoever  to  any  person,  shall,  without  re- 
gard to  negligence,  exist  against  an   employer  for  any  personal   injui*jr 
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sustained  by  his  employees  arising  out  of  and  in  the  course  of  the  em- 
ployment and  for  the  death  of  any  such  employee  if  the  injury  shall 
proximately  cause  death  in  those  cases  where  the  following*  conditions 
of  compensation  concur.** 

"Sec,  73.  (a)  All  proceedings  for  the  recovery  of  compensation,  or 
concerning  any  right  or  liability  arising  out  of  or  incidental  thereto,  or 
for  the  enforcement  against  the  employer  or  an  insurance  carrier  of  any 
liability  for  compensation  imposed  upon  him  by  this  act  in  favor  of  the 
injured  employee,  his  dependents  or  any  third  person,  or  for  the  detei*- 
mination  of  any  question  as  to  the  distribution  of  compensation  among 
dependents  or  other  persons  or  for  the  determination  of  any  question  as 
to  who  are  dependents  of  any  deceased  employee,  or  what  persons  are 
entitled  to  any  benefit  under  the  compensation  provisions  of  diis  Act  or 
for  obtaining  any  order  which  by  this  act  the  commission  is  authorized 
to  make,  shall  be  instituted  before  the  commission,  and  not  elsewhere, 
except  as  otherwise  in  this  act  provided,  and  the  commission  is  hereby 
vested  with  full  power,  authority  and  jurisdict'on  to  try  and  finally  de- 
termine all  such  matters,  subject  only  to  the  review  by  the  courts  in  this 
act  specified  and  in  the  manner  and  within  the  time  in  this  act  provided." 

"75a.  The  commission  shall  have  jurisdiction  over  all  controversies 
arisingr  out  of  injuries  suffered  without  the  territorial  limits  of  this  state 
in  those  cases  where  the  injured  employee  is  a  resident  of  this  state  at 
the  time  of  the  injury  and  the  contract  of  hire  was  made  in  this  state, 
and  any  such  employee  or  his  dependents  shall  be  entitled  to  the  com- 
pensation or  death  benefits  provided  by  this  act." 

"Sec.  31.  The  making  of  a  lawful  claim  against  an  employer  for 
compensation  under  this  act  for  the  injury  or  death  of  his  employ^  shall 
operate  as  an  assignment  to  the  employer  of  any  right  to  recover  dam- 
ages which  the  injured  employee,  or  his  personal  representative,  or  any 
other  person,  may  have  against  any  other  party  for  such  injury  or  death, 
and  such  employer  shall  be  subrogated  to  any  such  right  and  may  enforce 
in  his  own  name  the  legal  liability  of  such  other  party.  The  amount  of 
compensation  paid  by  the  employer  or  the  amotmt  of  compensation  to 
which  the  injured  employee  or  his  dependents  is  entitled  shall  not  be 
admissible  in  evidence  in  any  action  brought  to  recover  damages,  but  any 
amount  collected  by  the  employer,  under  the  provisions  of  this  section, 
in  excess  of  the  amount  paid  by  the  employer,  of,  for  which  he  is  liable, 
shall  be  held  by  him  for  the  benefit  of  the  injured  employee  or  other 
person  entitled." 

Whether  or  not  the  legislative  authority  of  the  state  of  California 
extends  to  providing  for  compensation  for  an  injury  inflicted  by  one 
citizen  of  that  state  upon  another  citizen,  even  when  the  injury  occurs 
outside  the  territorial  limits  of  the  state,  need  not  be  discussed  or  ques- 
tioned. Neither  is  it  necessary  to  disctiss  the  effect  of  such  an  assign- 
ment or  subrogation  by  operation  of  law,  as  is  provided  for  in  the  sec- 
tion last  quoted,  where  the  cause  of  action  to  which  the  subrogation  is 
intended  to  apply  arose  or  is  suable  in  the  state. 

But  in  this  case  a  different  question  arises.  The  accident  and  death 
occurred  in  this  state,  and  the  defendants  are  receivers  of  a  corporation 
located  in  this  state.  As  a  corporation  resident  in  this  state  is  suable 
here  only,  they  are  in  fact  sued  here.  In  this  state  a  right  of  action  for 
tort  is  not  assignable.  Plaintiff,  who  was  a  resident  of  California,  could 
not  have  gone  to  California  and  made  an  assignment  of  an  interest  in 
her  claim  for  damages  against  def^dnts  to  a  resident  of  that  state,  or  to 
the  Klamath  Steamship  Company,  which  could  have  authorized  it  to 
bring  an  action  in  our  courts  to  recover  damages  for  the  death  of  Cap- 
tain Rorvik.  Such  an  action  would  be  contrary  to  the  policy  of  o^ur  laws 
and  against  the  deciFions  of  our  courts.     While  courts,  as  a  matter  of 
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comity,  will  usually  enforce  a  right  arising  out  of  a  statute  of  another 
state,  they  will  not  do  so  where  the  statute  infringes  upon  the  law  of  the 
forum.    5  R.  C.  L.  §  8,  and  cases  there  cited. 

It  is  conceded  that  the  statute  of  California  can  give  the  Klamath 
Steamship  Company  no  higher  or  greater  right  than  it  could  have  ob- 
tained by  private  contract  with  plaintiff,  and  that  could  never  have  gone 
to  the  extent  of  authorizing  it  to  sue  in  its  own  name  in  our  courts  on 
account  of  a  tort  committed  to  the  damage  of  plaintiff.  It  may  also  be 
noticed  that  plaintiff  is  not  divested  by  the  California  statute  of  all  in- 
terest in  her  claim,  but  the  employer  is  only  allowed  to  retain  an  amount 
sufficient  to  reimburse  itself  for  the  amount  which  it  has  paid,  or  is 
liable  to  pay,  as  compensation,  and  is  required  to  pay  the  overplus,  if 
any,  to  plaintiff. 

[6]  The  California  act  does  not  profess  to  make  full  compensation 
for  the  injury,  but  limits  the  amount  to  be  allowed  to  the  sum  of  $5,(XX). 
Between  the  employer  and  employee  this  sum  is  the  limit  of  the  recovery, 
but  this  fact  does  not  bar  a  recovery  against  the  actual  wrongdoer  to  the 
full  extent  of  the  injury  suffered.  With  such  an  interest  in  the  case  we 
are  of  the  opinion  that  plaintiff  would,  in  any  event,  be  entitled  to  sue  in 
her  own  name  in  our  courts  in  case  the  Klamath  Steamship  Company 
should  fail  to  do  so,  even  if  we  gave,  which  we  do  not,  full  effect  to 
the  subrogation  provided  for  by  the  California  statute. 

The  views  above  expressed  rendeit  unnecessary  any  discussion  as 
to  the  sufficiency  of  the  supplemental  complaint  filed  by  plaintiff,  or  the 
validity  of  the  evidence  offered  in  support  of  it  Neither  is  it  necessary 
to  discuss  the  validity  of  plaintiffs  claim  against  the  Klamath  Steamship 
Company  beyond  saying  that,  in  vew  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  S.  P.  Co.  v.  Jensen,  244  U.  S. 
205,  37  Sup.  Ct  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E, 
900,  it  seems  clear  that  the  Industrial  Accident  Commission  of  California 
had  no  jurisdiction  to  entertain  plaintiff's  claim  against  the  steamship 
company,  and  that  if  that  company  has  failed  to  prosecute  an  appeal  to 
the  Supreme  Court  of  the  United  States,  or  has  lost  that  pijivilege  by 
sleeping  upon  its  rights,  it  has  been  guilty  of  such  laches  as  would  prot>- 
ably  preclude  it  from  recovering  from  these  defendants. 

Since  the  original  draft  of  this  opinion  was  prepared  we  have  re- 
ceived the  advance  sheets  containing  the  opinion  of  the  United  States 
Supreme  Court  in  the  case  of  Knickerbocker  Ice  Co.,  Plaintiff  in  Error, 

V.  Lillian  E.  Stewart,  Defendant,  252  U.  S.  ,  40  Sup.  Ct  438,  64  U 

Ed.  ,  decided  May  17,  1920,  in  which  it  is  held  that  even  Congress 

cannot  constitutionally  authorize  a  state  industrial  accident  commission 
to  take  cognizance  of  marine  torts;  thus  settling  the  question  in  accord- 
ance with  the  views  above  expressed. 

[7]  It  may  be  added  that  there  is  no  evidence  that  there  has  ever 
been  any  remittitur  from  the  Supreme  Court  of  California  to  the  lower 
court  in  the  matter,  or  any  proceeding  taken  which  establishes  the  deci- 
sion of  the  California  Supreme  Court  as  a  final  judgment  so  as  to  bring 
it  within  the  "full  faith  and  credit**  clause  of  the  Constitution. 

In  any  case  these  defendants  are  not  liable  to  be  harassed  by  another 
action  after  the  present  suit  is  disposed  of.  Beyond  that  contingency  it 
is  a  matteif  of  no  consequence  to  defendants  whether  the  action  is  brot^t 
by  plaintiff  or  by  the  steamship  company. 

It  will  be  noticed  that  the  alleged  award  by  the  California  Industrial 
Accident  Commission  is  not  pleaded  by  way  of  mitigation  or  reduction 
of  damages,  but  as  a  bar  to  this  action.  As  such  it  is  ineffective.  De- 
fendants' motions  for  abatement,  nonsuit,  and  directed  verdict  were,  there- 
fore, properly  overruled. 
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[8]  Defendants  except  to  the  giving  of  the  following  instruction: 
"If  you  find  fnom  a  preponderance  of  the  evidence  that  the  work 
that  the  receiver  was  doing  was  one  involving  a  risk  or  danger  to  the 
public  and  that  the  decedent  was  a  member  of  the  public  and  rightfully 
upon  the  premises  where  and  when  he  was  injured,  and  that  the  receiver 
failed  to  use  any  one  or  more  of  such  devices,  care,  and  precaution  which 
it  'was  practicable  to  use  for  the  pnotection  and  safety  of  life  and  limb, 
and  that  such  failure  was  in  one  or  more  of  the  particulars  as  alleged  by 
the  plaintiff,  and  that  by  the  use  thereof  the  efficiency  of  the  structure. 
machine,  or  other  apparatus  or  device  said  receiver  was  using  would  have 
been  preserved,  and  that  by  reason  of  such  failure,  the  same  being  the 
proximate  cause  of  the  accident,  that  the  decedent  received  the  injuries 
which  caused  his  death,  in  that  event  the  plaintiff  would  be  entitled  to 
recover." 

The  argument  in  support  of  appellants'  contention  is  stated  as  fol- 
lows: 

"^Whatever  duty  the  defendants  owed  Captain  Rorvik  was  not  a  duty 
they  owed  to  him  as  a  member  of  the  public.  Captain  Rorvik  docked 
the  steamship  Klamath  at  otir  dock  for  the  purpose  of  loading  it  with 
lumber  we  had  sold  to  be  loaded  on  that  steamship,  and  thereby  there 
arose  certain  legal  duties  that  the  defendant  owed  to  the  deceased,  but 
all  those  legal  duties  were  and  are  well  defined  by  laws  other  than  the 
duties  laid  down  by  our  Employers'  Liability  Act.  The  act  did  not  add 
to  or  take  away  any  of  these  duties. 

"By  this  instruction  the  jury  were  told  that  the  plaintiff  could  re- 
cover if  decedent  was  a  member  of  the  public  as  such,  and  if  the  work 
the  receiver  was  doing  was  one  involving  a  risk  or  danger  to  the  public 
as  such,  if  the  decedent  was  rightfully  upon  the  premises,  etc.  The  vice 
of  this  instruction  lies  in  the  fact  that  the  Employers'  Liability  Act  docs 
not  embrace  the  public  as  such,  and  the  instruction  states  that  it  does." 

The  arg^iment  proceeds  upon  the  theory  that  this  action  is  based 
upon  the  proposition  that  deceased  was  a  mere  member  of  the  public 
without  any  duties  which  required  his  presence  at  the  place  where  he 
was  injured,  and  in  contiguity  to  the  machinery  and  apparatus  employed 
in  loading  the  vessel,  whereas  the  complaint,  taken  as  a  whole,  and  the 
uncontradicted  testimony,  show  that  deceased  was  necessarily  in  the  po- 
sition he  occupied  and  engaged  with  defendants'  employees  in  loading  the 
vessel.  It  is  true  that  the  duties  of  the  deceased  and  tfie  employees  of 
the  steamship  company  began  where  the  actual  physical  labor  of  defend- 
ants' employees  left  off,  but  no  link  in  the  chain  was  broken;  the  load- 
ing was  a  continuous  work,  and  could  not  be  otherwise;  the  lumber  was 
put  upon  the  slings  extending  from  the  vessel  by  defendants'  employees, 
and  from  that  position  moved  aboard  by  machinery  operated  by  the 
employees  of  the  steamship  company.  The  vessel  could  not  be  loaded  in 
any  other  manner,  and  while  deceased  was  in  one  sense  a  "member  of 
the  public,"  in  another  he  was  an  employee  engaged  in  working  about  or 
in  the  vicinity  of  machinery  found  by  the  jury  to  be  dangerous,  which 
brings  the  case  squarely  within  the  rule  announced  in  Clayton  v.  Enter- 
prise Electric  Co.,  supra. 

If  there  existed  a  controversy  as  to  the  surroundings  or  the  reason 
for  the  decedent's  presence  on  the  wharf,  or  his  relation  to  the  stibject- 
matter,  the  instruction  objected  to  might  have  had  a  tendency  to  mislead 
the  jury;  but,  in  view  of  the  evidence  actually  given,  it  tended  to  narrow, 
rather  than  to  extend,  the  limit  of  defendant's  liability. 

In  a  subsequent  instruction  Judge  Tucker  explained  what  he  meant  by 
the  term,  "b.  member  of  the  public,"  in  the  following  language: 

"In  this  connection  I  instruct  you  that  if  you  find  the  decedent,  at  the 
time  he  received  the  alleged  injuries,  was  upon  the  wharf  of  the  North 
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Pacific  Lumber  Company,  defendant,  and  was  in  charge  of  the  loading 
of  the  Steamship  Klamath,  either  upon  the  express  or  implied  invitation  of 
the  receiver,  and  that  as  captain  of  the  said  steamship  his  duties  in  respect 
thereto  required  that  he  be  upon  the  wharf,  that  in  that  event  he  was  a 
member  of  the  public,  and  as  such  was  entitled  to  whatever  protection  the 
law  provides  for  the  public.  Or  if  you  find  that  the  decedent  was  in 
diarge  of  the  loading  of  the  vessel,  and  that  the  vessel  was  being  loaded  at 
the  said  wharf  at  the  express  or  implied  invitation  of  the  receiver,  that 
by  reason  thereof  the  decedent  was  entitled  to  go  upon  the  wharf  if  it 
was  reasonably  necessary  for  him  so  to  do  in  order  to  superintend  the 
loading  of  the  vessel,  and  while  upon  the  wharf  under  such  conditions  he 
was  a  member  of  the  public,  he  was,  as  a  matter  of  law,  rightfully  upon 
the  wharf. 

The  defendants  in  their  answer  claim,  in  effect,  that  it  was  not  neces- 
sary for  the  decedent,  the  captain  of  the  ship,  in  the  discharge  of  any  of 
his  duties  at  the  time  he  was  hurt,  to  stand  in  front  of  the  pile  of  lumber 
which  was  piled  close  to  the  edge  of  his  dock,  and  that  he  received  the 
injuries  that  resulted  in  his  death  from  his  own  carelessness  and  negligence 
in  standing  in  this  narrow  place.  And  if  you  believe,  gentlemen  of  the 
lury,  from  a  preponderance  of  the  evidence  in  this  case,  that  the  duties 
of  the  captain  did  not  require  him  to  stand  in  this  narrow  place,  and  3rou 
further  find  that  it  was  carelessness  and  negligence  on  his  part  to  stand 
in  this  place  when  there  were  other  places  upon  the  dock  that  he  coutd 
have  stood  with  safety,  and  you  believe  from  a  preponderance  of  the 
evidence  that  he  sustained  his  injury,  that  resulted  in  his  death,  because 
of  his  own  carelessness  and  negligence,  and  there  was  not  any  negligence 
on  the  part  of  the  defendants  contributing  to  the  injury,  then  your  verdict 
should  be  in  favor  of  the  defendants." 

In  view  of  this  explanation  the  instruction  objected  to  was  not  mis- 
leading, any  tendency  in  that  direction  being  obviated  by  the  clear  ex- 
planation given  in  the  succeednig  part  of  the  charge  last  above  quoted, 
which  is  fairly  within  the  rule  announced  in  Clayton  v.  Enterprise  Electric 
Co.,  supra. 

Several  other  objections  to  instructions  are  specfied,  but  they  all 
find  their' basis  in  the  theory  of  the  nonapplicability  of  the  workmen's 
compensation  law  to  the  circumstances  of  the  case  at  bar,  or  to  the  ruling 
of  the  court  as  to  the  effect  of  the  claim  and  award  under  the  provisions 
of  the  California  Compensation  Act.  If  the  writer  is  wrong  in  his  views 
as  to  the  force  and  effect  of  either  of  these,  then  the  court  below  was 
wrong,  and  this  opinion  is  not  the  law.  As  we  view  the  law,  the  objections 
are  not  well  taken. 

[9]  The  last  objection  is  to  an  instruction  upon  the  measure  of 
damages,  which  is  as  follows: 

"If  you  find  a  preponderance  of  the  evidence  that  the  plaintiff  is  en- 
titled to  recover  in  this  case,  it  will  then  become  your  duty  to  consider 
and  assess  her  damages.  In  determining  the  amount  of  the  damages,  you 
are  instructed  that  if  she  is  entitled  to  recover  she  is  entitled  to  damages 
equal  to  the  pecuniary  loss  resulting  to  her  from  the  death  of  her  husband. 
The  value  of  the  decedent's  life  is  the  net  amount  which  tne  decedent 
would  have  saved  from  his  earnings  by  his  skill  and  bodily  labor  in  his 
calling  during  the  residue  of  his  life,  had  he  survived,  taking  into  con- 
sideration, from  the  evidence  submitted,  his  age,  health,  ability,  habits  of 
industry  and  sobriety,  and  mental  and  physical  skill  so  far  as  they  affect 
his  capacity  for  earning  money  by  rendering  service  to  others  or  ac- 
cuntulating  property.  All  this  must  depend  upon  the  evidence  that  has  been 
produced  before  you  on  that  subject.  The  amount  of  damages,  however, 
shall  not  exceed  that  asked  for  in  the  complaint." 

We  see  nothing  wrong  in  this  instruction.  The  plaintiff  was  de- 
cedent's wife  and  only  heir.    Her  damages  would  be  an  amount  equal  to 
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the  pecuniary  loss  resulting  to  her  from  the  death  of  her  husband,  and 
that  amount  wotild  be  such  a  sum  as  he  probably  would  have  accumulated 
if  he  had  been  permitted  to  live  to  the  limit  of  his  life  expectancy.  There 
is  no  absolute  method  of  computnig  the  damages  in  a  case  of  this  kind. 
It  would  be  within  the  bounds  of  speculation  to  imagine  that  in  spite  of 
health  conditions  and  habits,  both  shown  to  have  been  good,  there  was 
a  possibility  that  he  might  die  sooner  than'the  life  expectancy  tables  in- 
dicate, by  some  accident  on  land  or  sea  and  incident  to  his  profession,  or 
that  his  accumulations  might  be  swept  away  by  bad  investments,  leaving 
him  to  die  a  pauper,  or  any  of  many  possible  contingencies.  The  rule 
adopted  by  the  court  was  dne  more  likely  to  work  out  justly  in  practice 
than  any  other  that  can  be  formulated,  and  is  sanctioned  by  authority. 
McQaugherty  v.  Rogue  River  Electric  Co.,  73  Or.  135,  140  Pac  64,  144 
Pac  5^. 

This  has  been  an  exceedingly  interesting  and  difficult  case.  The  facts 
are  scarcely  contested,  but  the  questions  of  law  involved  are  intricate,  and 
their  examination  has  consumed  mtich  time  and  labor;  but,  after  a 
thorough  consideration  of  them,  we  feel  assured  that  no  mistake  hae 
been  made  to  the  prejudice  of  defendants,  and  the  judgment  of  the  lower 
court  will  therefore  be  affirmed. 

John,  J.,  concurs. 

Bean  and  Bennett,  JJ.,  concur  in  result 


HARTFORD  ACCIDENT  &  INDEMNITY  CO.  v.  DURHAM. 

(No.  1643.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo.    April  21,  1920.     On  mo- 
tion for  Rehearing,  May  19,  1920.) 

222  Southwestern  Reporter,  275. 

1.  MASTER  AND  SERVANT  —  AUTOMOBILE  TRUCK  HELPER 

HELD  KILLED  IN  COURSE  OF  EMPLOYMENT. 

Where  furniture  driver,  after  having  delivered  furniture  to  nearby 
town,  instead  of  immediately  returning,  proceeded  to  another  city,  where 
he  became  intoxicated,  a  helper  on  the  truck  who  was  under  the  control 
of  the  driver,  and  who  was  killed  on  return  trip,  was  killed  in  the  course 
of  his  employment,  since,  upon  driver's  failure  to  immediately  return,  Jie 
was  not  required  to  abandon  the  truck  and  seek  other  conveyance  back 
to  home  town. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375  [1].) 

2.  MASTER  AND  SERVANT  —  EMPLOYER  HAS  BURDEN  OF 

PROVING  INTOXICATION  AS  DEFENSE. 

In  an  action  under  Employers'  Liability  Act,  where  intoxication  of 
employee  is  pleaded  as  a  defense  under  Vernon's  Ann.  Civ.  St.  Supp. 
1918^  art.  5246—1,  defendant  has  burden  of  affirmatively  establishig  such 
intoxication. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER  AND  SERVANT— INTOXICATION.  TO  CONSTITUTE 

DEFENSE    UNDER    EMPLOYERS'    LIABILITY    ACT.    MUST 
HAVE  CONTRIBUTED  TO  ACCIDENT  OR  DISABILITY. 
Intoxication,  to  be  available  as  a  defense  Under  Vernon's  Ann.  Civ. 
St.  Supp.  1918,  art.  5246 — 1,  in  action  under  Employers*  Liability  Act, 
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must  have  contributed  to  the  happening  of  the  accident  or  the  disability 
resulting  therefrom. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  381.) 

4.  MASTER  AND  SERVANT  —  INTOXICATION  OF  EMPLOYEE 

HELD  NOT  PROXIMATE  CAUSE  OF  ACCIDENT. 

That  employee  killed  when  truck  in  which  he  was  riding  overturned 
as  result  of  driver's  negligence  was  intoxicated  would  be  no  defense  in 
action  for  h's  death  under  Elmployers'  Liability  Act,  where  no  act  of  «n- 
ployee  contributed  to  injury,  causing  death;  such  intoxication  not  being 
the  proximate  cause. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  381.) 

5.  MASTER   AND    SERVANT  —   METHOD   OF   CALCULATING 

COMPENSATION  FOR  DEATH  HELD  NOT  GROUND  FOR 

COMPLAINT. 

In  action  for  death  of  employee  under  Employers*  Liability  Act,  de- 
fendant could  not  complain,  on  appeal,  of  court's  failure  to  calculate  the 
compensation  due  exactly  as  required  by  the  statute,  under  Vernon's 
Ann.  Civ.  St  Supp.  1918,  arts.  5246—14,  5246—82,  where  amount  allowed 
was  less  than  it  would  have  been  if  statute  had  been  strictly  followed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[5].) 

6.  MASTER  AND  SERVANT  —  LUMP  SUM  HELD  PROPERLY 

AWARDED  FOR  EMPLOYEE'S  DEATH. 

In  action  for  death  of  employee  under  Employers'  Liability  Act,  held, 
under  the  facts,  that  court  properly  awarded  a  lump  sum  rather  than  a 
weekly  allowance. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

Appeal  from  District  Court,  Dallas  County;  Kenneth  Force,  Judge. 

Suit  by  Sophronia  Durham  against  the  Hartford  Accident  &  In- 
demnity Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

J.  J.  Eckford,  of  Dallas,  for  appellant 

W.  R.  Simmons,  of  Freemansburg,  W.  Va.,  and  Parks  &  Hall,  of 
Dallas,  for  appellee. 

Hau«.  J.  This  suit  arose  under  the  Employers'  Liability  Act  (Acts 
1913.  c  179  [Vernon's  Sayles'  Ann.  Civ.  St  19l4,  arts.  S246h-5246z2zzl), 
and  was  instituted  by  appellee,  the  widow  of  (jeorge  Durham,  deceased, 
against  the  Ha-rtford  Acadent  &  Indemnity  Company,  the  Haverty  Furni- 
ture Company,  and  the  Texas  Employers'  Insurance  Association.  At  the 
time  of  the  trial  appellee  dismissed  her  cause  of  action  as  to  the  last- 
named  defendants,  proceeding  against  the  appellant  alone.  It  was  shown 
that  Geo.  Durham  was  injured  December  22,  1917,  and  that  death  re- 
sulted from  said  injuries  on  December  26th  following.  Appellee  filed  her 
claim  with  the  Industrial  Accident  Board  of  Texas,  which  on  April  26. 
1918,  rendered  judgment  for  her  against  appellant  in  the  sum  of  $9.52, 
for  360  weeks,  being  60  per  cent  of  a  weekly  wage  of  $15.87.  The  Acci- 
dent Board  refused  to  render  judgment  for  a  lump  sum.  Both  parties 
filed  objections  to  the  award  of  the  Accident  Board,  and  the  case  was 
transferred  to  the  district  court  of  Dallas  county. 

Appellant's  defense  is,  in  substance,  that  (jeorge  Durham  did  not 
sustain  the  injuries  which  produced  his  death  while  in  the  course  of  hif 
employment,  in  that  he,  together  with  one  Fred  Meyers,  a  fellow  emplosFei 
of  the  Haverty  Furniture  Company,  were  sent  by  said  Company  from  its 
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place  of  tmsiiiess  in  the  city  of  Dallas  with  an  automobile  truck  loaded 
witii  furniture  to  be  delivered  to  a  customer  at  Arlington,  a  town  situated 
in  Tarrant  county,  about  16  miles  west  of  the  city  of  Dallas,  and  midway 
between  Dallas  and  Ft.  Worth;  that,  contrary  to  the  rules  and  regulations 
of  said  furniture  company,  prohibiting  employees  from  drinking  intoxicat- 
ing liquors  while  on  duty,  and  while  in  the  course  of  their  employment, 
the  said  George  Durham  and  Fred  Meyers,  after  delivering  said  furniture 
at  Arlington,  went  in  said  truck  to  the  city  of  Ft.  Worth,  where  intoxicat- 
ing liquor  was  purchased  and  drunk  by  both  of  them;  that  said  Meyers 
became  irresponsibly  intoxicated,  and  in  said  condition  Undertook  to 
drive  said  truck  from  Ft.  Worth  to  Dallas,  and  while  in  such  condition 
the  truck  was  overturned  by  negligence  of  Meyers,  which  produced  the 
injuries  directly  and  proximately  causing  Durham's  death,  that  the  said 
Durham  accepted  intoxicating  hquor  from  Meyers,  drank  the  same,  ac- 
quiesced in,  consented  to,  and  participated  in  the  said  acts  of  said  Meyers 
in  going  to  Ft.  Worth  and  not  returning  to  Dallas  from  Arlington,  and 
by  reason  of  their  skylarking  and  other  acts  stated,  and  by  reason  of 
violating  the  instructions  and  rules  of  their  employer  while  outside  the 
course  of  their  employment,  and  at  the  time  of  the  injuries,  neither  the 
said  Durham  nor  the  said  Meyers  were  acting  in  the  course  of  their  em- 
ployment; that  said  injuries  which  caused  the  death  of  Durham . occurred 
while  the  said  Durham  was  in  a  state  of  intoxication. 

The  court  submitted  to  the  jury  only  two  is^es,  the  first  being: 

"What  was  the  average  weekly  wage  of  George  Durham  for  the  year 
immediately  preceding  his  death?" 

The  jury  answered:  "$16.50." 

The  second  question  is: 

"Would  a  failure  of  the  defendant  to  make  a  lump  stun  aettlement 
with  the  plaintiff  of  the  compensation  due  her  on  account  of  the  death  of 
her  husband  work  manifest  hardship  and  injustice  to  her?" 

This  was  answered  in  the  affirmative. 
•  Appellant  requested  first  a  peremptory  instruction,  which   was  re- 
fused.    Whereupon  it  requested  two  special  issues,  as  follows: 

"(1)  Were  the  injuries  sustained  by  George  Durham  in  the  course 
of  his  employment? 

"(2)  Did  George  Durham  sustain  his  injuries  while  in  a  state  of  in- 
toxication?" 

The  refusal  to  submit  these  special  issues  is  made  the  ground  of 
several  assignments  of  error.  The  evidence  shows  that  the  deceased, 
George  Durham,  was  a  neg^o  about  33  years  of  age;  that  he  had  been 
working  for  the  Haverty  Furniture  Company,  in  their  furniture  store  in 
the  city  of  Dallas,  for  several  years,  performing  any  and  all  duties  re- 
quired of  him  and  which  he  was  capacitated  to  perform.  James  L.  Hogg, 
die  shipping  clerk  for  the  furniture  company,  testified  that  his  employer 
had  sold  some  furniture  to  a  customer  at  Arlington;  that  he  had  ordered 
Meyers,  as  the  truck  driver,  and  George  Durham,  to. load  the  furniture 
on  a  truck  and  deliver  it  to  the  customer  at  Arlington)  to  obtain  the  cus- 
tomer's receipt  for  the  shipment,  and  return  to  Dallas;  that  they  were 
not  authorized  to  go  on  to  Ft.  Worth,  beyond  Arlingiton.  He  further 
testified  that  Durham  was  not  the  driver  of  the  truck;  that  Meyers  had 
charge  of  it,  and  Ehirham  was  wholly  a  helper  and  under  the  direction  of 
Meters  while  on  the  trip.  The  uncontradicted  evidence  shows  that  the 
delivery  was  made;  that  Durham  had  nothing  whatever  to  do  with 
handling  or  driving  the  truck.  Meyers  testified  that  after  delivering  the 
furniture  at  Arlington  he  went  on  to  Ft.  Worth  to  get  some  whisky  for 
Christmas;  that  he  did  not  say  an3rthing  to  anybody  about  going  over 
there,  and  that  Durham  did  not  know  he  was  going  until  witness  told  him 
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at  Arlington;  that  Durham  said  nothing  but  just  went  alcmg.  The  acci- 
ident  occurred  on  the  return  trip  after  the  truck  had  passed  Arlington  en 
route  to  Dallas.  On  direct  examination  Meyers  testified  with  reference 
to  the  issue  of  intoxication  as  follows: 

"While  in  Ft.  Worth  I  drank  two  or  three  glasses  of  beer.  George 
Durham  only  took  one  glass  of  beer,  that  is  all  he  took  to  my  certain 
knowledge;  if  he  drank  any  more,  I  know  nothing  of  it.  He  was  on  the 
truck,  and  we  just  got  off  and  went  into  the  saloon.  ♦  ♦  ♦  I  »wa8 
drinlcing  at  the  time.  George  Durham  didn't  have  anything  whatever  to 
do  with  the  driving  of  that  truck  at  any  time  on  that  trip.  He  had  noth- 
ing whatever  to  do  with  my  going  to  Arlington,  thence  to  Ft  Worth, 
and  returning  to  Dallas  by  way  of  Arlington  and  Grand  Prairie.  George 
Durham  was  sober  at  the  time  of  the  accident  and  at  all  times  on  the 
trip." 

On  cross-examination  upon  this  issue  he  testified: 

"On  the  way  back  I  opened  a  half  pint  of  whisky  and  drank  some  and 
gave  George  a  drink.  I  didn't  give  the  half  pint  to  him.  I  bought  about 
11  or  12  pints  of  whisky  at  Ft.  Worth,  and  all  of  them  were  in  the  truck 
when  we  started  on  the  return  trip.  I  only  took  one  drink  of  whisky  af- 
ter leaving  Ft.  Worth.  George  didn't  drink  over  two  or  three  glasses 
of  beer  at  Ft.  Worth.  ♦  *  *  George  didn't  buy  any  whisky.  *  *  ♦ 
The  barkeeper  made  me  a  present  of  half  a  pint.  While  I  was  in  the 
saloon  the  truck  was  standing  out  at  the  front.  I  didn't  stand  there 
and  watch  it,  but  when  I  went  in  George  was  on  the  seat.  I  got  a  glass 
of  beer  for  him  when  I  drove  up,  and  he  got  out  and  went  in  and  drank 
it,  and  when  I  came  out  he  was  sitting  up  there  on  the  truck  waiting^^for 
me.    I  was  in  the  saloon  about  30  minutes  or  an  hour,  perhaps." 

The  appellee  testified  that  she  saw  her  husband  at  the  sanitarium  in 
Dallas  after  his  return  and  asked  him  how  the  accident  happened,  that 
he  had  not  received  any  medical  attention  at  that  time,  and  her  testimony 
is: 

"He  was  not  drunk  at  the  time.  He  talked  with  just  as  good  sense  as 
1  do,  and  I  asked  him  if  he  was  drunk,  and  he  told  me  that  he  was  not, 
and  I  know  he  was  not,  because  he  talked  with  too  good  sense  to  be 
drunk.  I  never  knew  him  to  be  drunk  while  I  knew  him.  ♦  ♦  *  i 
Never  saw  him  drunk  in  my  life." 

Article  5246 — 1,  Vernon's  Sayles*  Civil  Statutes,  provides  that,  in  an 
action  to  recover  for  the  death  of  an  employee  resulting  from  personal  in- 
juries sustained  in  the  course  of  his  employment,  it  shall  not  be  a  de- 
fense:   (1)  That   the   employee   was  guilty  of   contributory  negligence; 

(2)  that  the  injury  was  caused  by  the  negligence  of  a  fellow  employee; 

(3)  but  said  article  further  provides  that  the  employer  may  defend  upon 
the  ground  that  the  injury  was  caused  while  the  employee  was  in  a  state 
of  intoxication. 

[1]  Under  this  record  we  are  of  the  opinion  that  the  injuries  weic 
sustained  by  George  Durham  in  the  course  of  his  employment.  He  was 
under  the  direction  and  control  of  Meyers,  the  driver  of  the  truck.  While 
he  entered  no  protest  when  he  learned  that  Meyers  intended  to  go  to  Ft. 
Worth,  it  does  not  appear  that  any  objection  of  his  would  have  been 
considered.  He  was  not  required  to  abandon  the  truck  and  seek  other 
nteans  of  conveyance  back  to  Dallas.  He  had  the  right  to  return  to 
Dallas  in  the  conveyance  provided  by  his  employer,  and  had  no  authority 
to  demand  that  Meyers,  who  had  been  placed  in  control  of  the  truck,  and 
was  temporarily  in  authority  over  him,  should  abandon  the  trip  to  Ft. 
Worth  and  return  direct  to  Dallas  from  Arlington. 

[2-4]  Where  intoxication  is  pleaded  as  a  defense,  the  burden  of 
proof  rests  upon  the  defendant  to  affirmatively  establish  the  fact  of  such 
intoxication.    1  Honnold  on  Workmen's  Compensation,  §  142,  p.  567.    *To 
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be  available  as  a  defense,  intoxication  must  contribute  to  the  happening 
of  the  axxident  or  the  disability  resulting  therefrom."  Id.  H  it  be  ad- 
xnitted  that  the  evidence  quoted  above  is  sufficient  to  require  the  submis- 
sion of  the  issue  to  ^e  jury,  yet,  under  the  circumstances,  an  affirmative 
finding  upon  that  issue  would  not  exonerate  appellant.  The  injury  did  not 
result  from  any  act  of  the  deceased.  He  was  not  driving  the  truck,  did 
not  fall  from  the  seat  and  was  not  injured  until  the  truck  overturned  as 
the  result  of  the  negligence  of  his  fellow  employee,  Meyers.  Under  these 
circumstances  his  intoxication  could  not  be  the  proximate  cause  of  the 
injury  if  the  fact  had  been  established.  We  conclude  the  court  did  not 
err  in  reftising  the  requested  instructions. 

[5]  Upon  the  jury's  findings  the  court  rendered  judgment  in  favor  of 
appellee  for  the  sum  of    $3,353.13.    The  judgment  recites  in  part: 

"It  appearing  to  the  court  from  the  undisputed  evidence  in  the  case, 
coupled  with  the  fiindings  of  the  jury,  that  the  average  weekly  wages  of 
plaintiffs  husband,  George  Durham,  for  the  last  year  immediately  preced- 
ing his  death,  was  the  sum  of  $16.50  per  week,  and  that  plaintiff  therefore 
is  entitled  to  compensation  at  the  rate  of  $9.90  per  week  for  360  weeks, 
beginning  the  22d  day  of  December,  1917,  which  would  total  the  sum  of 
$3,564,  and  at  the  date  of  this  judgment  the  sum  of  $514.80,  being  52  week- 
ly payments  at  $9.90  per  week,  commencing  December  22,  1917,  to  Decem- 
ber 22,  1918,  is  due  and  unpaid,  and  the  court  finds  that  a  discount  of 
$210.87  should  be  taken  from  the  total  amount  of  $3,564,  and  the  re- 
mainder, $3,353,13,  should  be  awarded  to  plaintiff  as  a  lump  sum  settle- 
ment in  this  case;  that  the  court,  in  arriving  at  such  discount,  takes  into 
consideration  the  fact  of  the  unpaid  52  weekly  payments  for  the  year  com- 
mencing December  22,  1917,  to  date  of  trial,  for  which  plaintiff  has  re- 
cdved  no  benefit  or  interest  thereon,  and  the  court  offsets  the  discount  or 
interest  on  a  like  amount  of  $514.80  due  the  plaintiff  for  the  succeeding 
year;  that  is,  from  December  22,  1918,  to  December  22,  1919.  Allowing 
the  defendant  no  discount  on  said  sum  for  its  payment  now,  the  failure  to 
pay  the  compensation  for  the  preceding  year  being  offset  by  payment 
now  of  compensation  for  the  succeeding  year,  and  then  upon  the  balance 
of  ^,534.40  due  during  the  remainder  of  the  360  weeks,  the  court  allows 
a  discount  on  the  basis  of  5  per  cent,  for  payment  now  in  a  lump  sum  the 
sum  of  ^10.87,  leaving  a  balance  after  the  discount  of  $2,323.53,  which, 
after  adding  the  sum  of  $1,029.60,  makes  a  total  lump  sum  now  due  plain- 
tiff of  $3,353.13,  which  amount  the  court  finds  to  be  a  reasonable  and 
proper  lump  sum  sefitlement  to  which  plaintiff  is  entitled,  under  all  the 
facts  of  the  case,,  of  her  total  claim  for  compensation  at  the  rate  of  $9.90 
per  week  for  360  weeks  commencing  December  22,  1917." 

V.  S.  C.  S.  1918  Supp.  art.  5246-14,  provides  that,  if  death  should  result 
from  the  injury,  the  association  shall  pay  the  beneficiary  a  weekly  payment 
equal  to  60  per  cent,  of  his  average  weekly  wages,  not  more  than  $15,  nor 
less  than  $5  a  week,  for  a  period  of  360  weeks,  from  the  date  of  the  injury." 
Article  5246 — 82,  Id.,  in  defining  the  term  "average  weekly  wages,"  says 
the  same  shall  mean : 

"1.  If  injured  employee  shall  have  worked  in  the  employment  in  which 
he  was  working  at  the  time  of  the  injury,  whether  for  the  same  employer 
OT  not,  substantially  the  whole  of  the  year  immediately  preceding  the 
injury,  his  average  annual  wages  shall  consist  of  300  times  the  average 
daily  wage  or  salary  which  he  shall  have  earned  in  such  employment  during 
the  days  when  so  employed.  *  *  *  5.  The  average  weekly  wages  of  an 
employee  shall  be  one-fifty-second  part  of  the  average  annual  wages." 

While  the  court  has  not  made  the  calculation  exactly  as  we  think  the 
statute  required,  and  by  calculation  shown  to  have  been  made  by  the  re- 
cital in  the  judgment  the  court  arrives  at  a  sum  less  than  our  figures  show 
should  have  been  awarded,  appellant's   assignment   complaining  of   the 
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amount  allowed  will  be  overruled.  The  testimony  is  sufficient  to  support 
the  jury's  finding  that  the  deceased  was  receiving  a  weekly  wage  of  $16.50 
for  the  year  preceding  September  1st.  The  manager  of  the  Haverty  Com- 
pany testified  tHkt  the  deceased  had  threatened  to  quit  work  on  September 
1st  and  pick  cotton  during  the  fall,  and  in  order  to  induce  him  to  remain 
until  the  end  of  the  calendar  year  had  promised  him  a  bonus  of  $2.50  per 
week,  which  the  company  intended  to  pay  at  the  end  of  the  year.  This 
would  have  entitled  the  deceased  to  a  weekly  wage  of  $19  beginning  Sep- 
tember 1st,  or  approximately  for  a  period  of  16  weeks  up  to  the  time 
of  the  injury.  Allowing  the  deceased  $19  for  16  weeks  and  $16.50  for  36 
weeks  would  have  averaged  a  fraction  over  $1720  per  week.  Sixty  per 
cent,  of  this  for  the  time  allowed,  less  the  deductions  made  by  the  court, 
amounted  to  more  than  the  total  sum.  decreed  to  appellee. 

[6]  The  remaining  contention  to  be  disposed  of  is  that  there  is  no 
evidence  which  authorized  the  court  to  render  judgment  for  a  lump  stun 
rather  than  for  a  weekly  allowance.  It  was  shown  by  undisputed  testinw- 
ny  that  at  the  time  of  George  Durham's  death  he  had  purchased  some  lots, 
upon  which  he  was  making  periodical  payments;  that  he  owed  grocery 
bills,  clothing  bills,  and  other  amounts;  that  after  his  death  his  wife  was 
in  bad  health  and  was  forced  to  support  herself,  her  widowed  mother,  who 
was  55  years  of  age,  and  her  grandmother,  89  years  of  age,  and  earn  her 
living  by  cooking;  that  in  addition  to  these  expenses  she  was  forced  to 
pay  out  of  her  wages  as  a  cook  her  house  rent;  that  she  was  without 
means  to  pay  her  debts,  and  after  the  death  of  her  husband  had  lost  one 
of  her  lots  by  her  inability  to  make  the  periodical  payments  of  purchase 
money,  that  something  more  than  $200  was  still  due  on  the  two  lots  left 
to  her.  She  testified  that  as  soon  as  she  could  get  the  money  she  intended 
to  build  her  a  house  on  one  of  the  lots,  and  thereby  save  her  a  house  rent. 
We  think  this  evidence  is  suffilcient  to  warrant  the  court  in  granting 
her  a  recovery  in  a  lump  sum.  Texas  Employers'  Insurance  Association 
V.  Downing,  218  S.  W.  112. 

Finding  no  reversible  error  in  the  judgment,  it  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant's  motion  for  rehearing  presents  no  new  matter  and  no  ad- 
ditional atithorities.  After  reviewing  the  contentions  urged  in  the  brief, 
we  see  no  reason  for  otherwise  disposing  of  the  issues.  The  motion  is 
therefore  overruled. 

Appellant  also  files  a  request  for  additional  findings  of  fact  which 
is  granted.  We  find  that  the  rules  of  the  Haverty  Furniture  Company 
prohibited  the  drinking  of  intoxicating  liquors  by  its  employees  while 
on  duty.  We  further  find  that  George  Durham  did  drink  intoxicating 
liquors  while  at  Ft  Worth. 


TEXAS  EMPLOYERS'  INS.  ASS'N  v.  ROACH  et  ux.    (No.  142-3073.) 

(Commission  of  Appeals  of  Texas,  Section  A.  May  26,  1920) 

222  Southwestern  Reporter  159. 

MASTER  AND  SERVANT— RIGHT  TO  SUE  ON  CLAIM  UNDER 
COMPENSATION  ACT  DOES  NOT  DEPEND  ON  NOTICE 
OF  INTENT  TO  ABIDE  BY  AWARD. 

Under  workmen's  Compensation  Act  (Vermon's  Sayles*  Ann.  Qv. 
St.  1914,  art.  5246q),  right  to  sue,  or  to  require  suit  to  be  brought  on  a 
claim  for  compensation,  is  not  dependent  on  a  party,  before  final  detenni- 
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nation  by  the  Industrial  Accident  Board,  giving  notice  that  he  does  not 
consent  to  abide  thereby;  but  the  board's  decision  is  not  conclusive,  though 
the  parties  agree  to  submit  the  matters  pertaining  to  the  injury  to  it,  and 
the  right  to  sue  or  require  suit  is  by  way  of  appeal.        , 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Error  to  Court  of  Civil  Appeals  of  Sixth  Supreme  Judicial  District. 

Action  by  T.  W.  Roach  and  wife  against  the  Texas  Employers'  In- 
surance Association  and  another.  Judgment  for  defendants  was  reversed 
as  to  the  named  defendant,  by  the  Court  of  Civil  Appeals  (195  S.  W.  328). 
and  said  defendant  brings  error.    Reversed  and  remanded. 

Lawther,  Pope  &  Mavs,  of  Dallas,  for  plaintiff  in  error. 
R.  D.  Allen,  of  Sulphur  Springs,  for  defendants  in  error. 

Taylor.  J.  T.  W.  Roach  and  wife,  defendants  in  error,  filed  this  suit 
against  the  Texas  Employers'  Insurance  Association,  plaintiff  in  error, 
for  compensation  under  the  Employers'  Liability  Act  of  1913  (Laws  1913, 
c  179  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts  5246h-5246zzzz]),  claimed 
to  have  accrued  to  them  by  reason  of  the  death  of  their  minor  son.  The 
son's  death  was  alleged  to  have  resulted  from  injuries  received  while  in 
the  course  of  his  employment  as  an  emloyee  of  the  Gulf  Pipe  Line  Com- 
pany, a  subscriber  to  the  insurance  association. 

Prior  to  filing  suit,  defendants  in  error  filed  their  claim  for  compen- 
sation with  the  Industrial  Accident  Board  as  provided  by  the  Liability 
Act.  Plaintiff  in  error  and  the  Gulf  Pipe  Line  Company,  outside  of  and 
independent  of  the  act,  agreed  with  defendants  in  error  to  submit  all 
matters  pertaining  to  the  injuries  of  the  deceased  to  the  Industrial  Ac- 
cident Board.  Upon  a  hearing  before  the  board,  and  by  its  final  ruling 
and  decision,  defendants  in  error,  as  beneficiaries  of  their  son.  secured  an 
award  of  $5  per  week  for  a  period  of  360  weeks,  against  plaintiff  in  error. 

The  main  object  of  this  suit  (so  stated  to  be  by  defendants  in  error) 
was  the  enforcement  of  the  award  by  ''mandamus,  mandatory  injunction, 
or  weekly  executions,  as  the  court  might  determine., ;  the  allegation  relied 
upon  as  warranting  its  enforcement  being  that  the  award  is  res  judicata 
between   defendants   in   error   and   the   insurance   association. 

Defendants  in  error  pleaded  in  the  alternative  that,  if  it  should  be  held 
that  they  were  not  entitled  to  the  enforcement  of  the  award,  they  should 
recover  judgment  against  plaintiff  in  error  on  the  facts  in  accordance 
with  the  terms  of  the  Liability  Act.  Defendants  in  error  joined  the  Pipe 
Line  Company  as  a  party  defendant,  and  further  pleaded  in  the  alternative 
against  it  for  damages  under  the  statutes  and  common  law. 

A  general  demurrer  on  behalf  of  the  Pipe  Line  Company  was  sus- 
tained. Plaintiff  in  error's  demurrer  to  the  allegations  that  the  award 
of  the  Industrial  Accident  Board  was  res  judicata  was  also  sustained. 
The  case  was  tried  upon  that  count  of  the  petition,  seeking  a  recovery 
of  compensation  on  the  facts  under  the  Liability  Act. 

The  court  submitted  to  the  jury  only  two  issues,  to  wit:  (1)  Whether 
plaintiff  in  error's  son  was  injured  while  in  the  employment  of  the  (julf 
Pipe  Line  Company;  and  (2)  whether  the  son's  death  was  caused  by  in- 
juries so  received.  The  jury  found  upon  the  first  issue  that  the  son  was 
injured  while  in  the  employ  of  the  company,  but  found  upon  the  second 
that  his  death  was  not  due  to  the  injuries  received.  Judgment  was 
rendered  upon  the  findings  in  favor  of  both  the  Pipe  Line  Company  and 
plaintiff  in   error. 

The  Court  of  Civil  Appeals  held  that  the  trial  court  did  not  err  in 
sustaining  the  demurrer  as  to  the  alleged  cause  of  action  against  the  Pipe 
Line  Company,  and  as  to  it  affirmed  the  judgment,  but  further  held  that 
the  trial  court  was  in  error  in  sustaining  the  demurrer  to  that  count  of  the 


Digitized  by 


Google 


402  6  WORKMEN'S  COMPENSATION  L.  J.     (Tex.)         [Sepit, 

petition  alleging  that  the  award  of  the  Industrial  Accident  Board  was 
res  judicata  between  the  insurance  association  and  defendants  in  error. 
195  S.  W.  328. 

Writ  of  error  was  granted  upon  application  of  the  association  referred 
to  the  committee  of  judges.  Two  grounds  of  error  are  alleged  in  the 
application.  The  first  i  elates  to  the  holding  of  the' Court  of  Civil  Appeals 
on  the  question  of  res  judicata,  and  the  se9ond  to  the  question  of  whether 
the  trial  court  had  Jurisdiction  to  try  the  case. 

The  case  turns  upon  the  construction  of  section.  5»  pt.  2,  of  the  Em- 
ployers* Liability  Act,  incorporated  into  Vernon's  Sayles'  Civil  Statutes 
as  article  5246q,  which  is  as  follows: 

"All  questions  arising  under  this  act,  if  not  settled  by  agreement  of 
the  parties  interested  therein,  shal^  except  as  otherwise  herein  provided, 
be  determined  by  the  Industrial  Accident  Board.  Any  interested  party 
who  is  not  willing,  and  does  not  consent  to  abide  by  the  final  decision  of 
said  board  on  any  disputed  claim  may  stie  on  such  claim  or  may  require 
suit  to  be  brought  thereon  in  some  court  of  competent  jurisdiction,  and 
the  board  shall  proceed  no  further  toward  the  adjustment  of  such  claim; 
provided,  however,  that  whenever  any  such  suit  is  brought,  the  rights  and 
liabilities  of  the  parties  thereto  shall  be  determined  by  the  provisions  of 
this  act,  and  the  suit  of  the  injured  employee,  or  persons  suing  on  accdunt 
of  the  death  of  such  employee,  shall  be  against  the  association,  if  the 
employer  of  such  injured  or  deceased  employee  is  at  the  time  of  such 
injury  or  death  a  subscriber,  as  defined  in  this  act,  in  which  case  the 
recovery  shall  not  excesd  the  maximum  compensation  allowed  tmder  the 
provisions  of  this  act.  and  the  court  shall  determine  the  issues  in  such 
ctfuse  instead  of  said  board." 

The  Court  of  Civil  Appeals  in  this  case,  as  well  as  in  Fidelity  &  Casual- 
ty Co.  V.  House,  191  S.  W.  155,  construe  the  article  quoted  as  providing 
that  the  parties  at  interest  may  have  either  the  courts  or  the  Industrial 
Accident  Board  determine  the  merits  of  the  claim  for  compensation  made 
under  the  act,  and  that  when  the  claim  is  filed,  unless  one  of  the  interested 
parties,  prior  to  the  final  decision  of  the  board,  gives  notice  to  the  adverse 
party  that  he  does  not  consent  to  abide  thereby,  he  shall  not  be  entitled 
to  sue  or  require  suit  to  be  brought  on  the  claim.  In  other  words,  that 
under  the  terms  of  the  article  quoted,  the  right  to  sue  or  require  suit  to  be 
brought  in  the  courts  upon  any  disputed  claim  is  not  one  by  way  of  appeal 
from  the  final  ruling  of  the  board,  but  is  in  the  nature  of  an  option,  ex- 
tended to  any  interested  party,  either  to  have  the  questions  arising  under 
the  act  determined  by  the  board  or  have  them  litigated  in  the  courts.  This 
holding  is  followed  in  Southwestern  Sur.  Ins.  Co.  v.  Curtis  et  al..  220  S. 
W.  1162,  and  in  Gen.  Ace.  Fire  ft  Life  As^r.  Corp.  v.  Evans.  201  S. 
W.  705. 

The  Court  of  Civil  Appeals  in  this  case  say: 

"When  the  parties  at  interest  in  the  claim  made  under  the  act  consent 
for  the  Industrial  Accident  Board  to  take  proceedings  under  the  act  and 
finally  determine  the  clainr  for  compensation  under  the  act,  and  do  not 
withdraw  consent  before  there  has  been  final  ruling  and  decision  by  the 
said  board  upon  such  claim,  then  in  virtue  of  the  exercise  by  the  parties 
of  their  option,  the  decision  of  said  board  upon  the  said  claim  is,  by  the 
terms  of  the  act,  final." 

We  cannot  concur  in  this  conclusion  of  the  court.  By  the  provisions 
of  the  Employers*  Liability  Act,  every  employer  within  its  terms  is  re- 
<Juired  to  keep  a  record  of  all  injuries  received  by  his  employees  in  the 
course  of  their  employment,  and  to  make  a  report  thereof  to  the  Industrial 
Accident  Board  within  eight  days  after  its  occurrence.  Vernon's  Saylea' 
Civ.   Stat.,   art.   52^qq.     The  board  is  authorized   to  make   rules    for 
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carrying  out  and  enforcing  the  provisions  of  the  act.  and  authority  is 
conferred  upon  the  board  to  require  injured  claimants  to  submit  them- 
selves l)efore  it,  or  some  one  acting  under  its  authority,  for  examination. 
Summary  process  and  procedure  is  authorized;  and  the  board  is  given 
power  to  subpoena  witnesses,  administer  oaths,  and  to  perform  those 
acts  necessary  to  a  determination  of  all  questions  preliminary  to  the 
making  of  final  ruimgs  and  decisions  on  disputed  claims.  Thus  an  ad- 
ministrative agency  is  created  for  carrying  out  the  provisions  of  this  act. 
Id.  5246pp.  The  decision  of  the  agency,  or  board,  is  not  conclusive,  nor 
docs  the  fact  that  the  parties  agree  to  submit  the  matters  pertaining  to 
injuries  of  the  claimant  to  the  board  estop  them  resorting  to  the  courts. 
Under  the  express  provisions  of  the  article  quoted,  if  the  claimant  "is 
not  willing  and  does  not  consent  to  abide  by  the  final  ruling  and  decision 
of  the  board,*'  he  may  stie  on  the  claim;  or  if  the  association  is  not  willing 
to  abide  by  the  decision,  it  may  require  suit  to  be  brought 
The  Court  of  Civil  Appeals,  in  the  House  Case  supra,  says: 

*'The  right  'to  sue  on  such  claim'  in  the  courts  was  intended  to  be 
made  dependent  upon  the  want  of  consent  or  objection  of  either  party 
to  the  board's  further  acting  and  making  'final  ruling  and  decision' 
being  made  or  entered  before  the  board  in  the  first  instance,  he  fort  the 
final  ruling  and  decision  is  made.'*    (Italics  o*urs.) 

There  is  no  express  provision  in  the  act  to  this  effect,  nor  is  there 
in  the  language  of  the  act  any  clear  implication  that  the  right  to  sue,  or 
require  suit  to  be  brought,  is  dependent  upon  the  interested  party's  giving 
notice  prior  to  the  rendering  of  a  final  decision  of  whether  he  will  abide 
by  it  In  the  absence  of  both  such  provision  and  implication  there  is 
no  warrant  for  such  limitation  wth  respect  to  the  right  of  suit. 

Whether  the  right  to  require  suit  upon  disputed  claims  was,  under 
the  1913  act,  in  the  nature  of  an  option  to  be  exercised  prior  to  the  final 
decision  by  the  board,  or  was  to  be  exercised  by  way  of  appeal  from  such 
decision,  is,  in  our  opinion,  not  an  open  question. 

Middleton  v.  Texas  Power  &  Light  Co..  108  Tex.  96.  185  S.  W.  559, 
states  in  clear  and  concise  terms  the  purpose,  operation,  and  effect  of 
the  act  The  following  excerpts  from  the  opinion  make  clear  that  in  the 
view  of  the  court  it  is  not  necessary  as  a  prerequisite  to  suit  under  the  act, 
that  the  interested  party  shall  give  notice  in  limine  that  he  is  Unwilling 
to  abide  by  the  final  decision  of  the  board : 

"There  is  also  created  by  the  act  and  charged  with  its  administration, 
a  board  of  three  members,  whose  duties  are  defined.  In  general,  its 
province  is  the  determination  of  disputed  claims  arising  under  the  act  If 
its  decision  is  not  accepted,  suit  may  be  brought  upon  the  claim,  or  be 
required  to  be  brought,  against  the  association  if  the  employer  of  the  in- 
jured or  deceased  employee  was  a  subscriber  at  the  time  of  his  injury  or 
death,  in  a  court  of  competent  jurisdiction,  which,  however,  shall  ad- 
judicate the  questions  of  liability  and  compensation  according  to  the 
provisions  of  the  act.    ♦    ♦    * 

"Nor  does  the  act  impair  the  right  of  trial  by  jury.  Trial  by  jury 
cannot  be  daimed  in  an  inquiry  that  is  nonjudicial  in  its  character,  or 
with  respect  to  proceedings  before  an  administrative  board.  The  Acci- 
dent Board  diarged  with  the  administration  of  the  act  is.  as  we  have 
said,  not  a  court  In  its  determination  of  disputed  claims  there  could  be 
no  right  to  a  jury  trial.  The  act  authorizes  appeals  from  the  decisions  of 
the  board  to  the  courts,  where  a  jury  trial  of  the  matters  in  diispute, 
under  the  law  as  embodied  in  the  act,  may  be  had.    ♦    *    *  " 

The  view  that  the  act  requires  notice  in  limine  as  a  prerequisite  to 
suit  is  inconsistent  with  that  of  the  Supreme  Cxjurt  as  to  its  purpose  and 
operation.    The  right  to  sue  is  by  way  of  an  appeal,  and  until  final  deci- 
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sion  is  rendered  by  the  board  there  is  nothing  from  which  an  appeal  can 
be  prosecuted. 

Following  the  decision  in  the  Middleton  Case,  supra,  the  Thirty-Fifth 
Legislature  (Vernon's  Sayles'  Civ.  Stats.  1918  Supp.  vol.  2,  arts.  5264- 
5244)  amended  section  5  of  the  1913  act  above  quoted  so  as  to  provide 
that  any  interested  party  who  does  not  consent  to  abide  by  the  final  de- 
cision of  the  board  shall,  within  20  days  after  the  rendition  of  such 
decision,  give  notice  to  the  adverse  party  and  to  the  board  that  he  will 
not  abide  by  the  ruling,  etc.,  and  used  the  same  language  in  the  amend- 
ment with  respect  to  the  consent  of  the  parties  as  was  used  in  the 
amended  act. 

The  trial  court  was  not  in  error  in  holding  that  the  award  made  by 
the  Industrial  Accident  Board  was  not  res  judicata  between  the  parties, 
and  the  judgment  of  the  Court  of  Civil  Appeals  should,  in  our  opinion, 
be  reversed. 

The  remaining  assignment  of  error  grows  out  of  the  suggestion  in 
the  opinion  of  the  Court  of  Civil  Appeals  that,  inasmuch  as  defendants 
in  error  were  not  entitled  to  recover  the  compensation  sued  for  in  a 
"lump  sum,"  the  trial  court  may  not  have  had  jurisdiction  to  try  the  case. 
The  suggestion  was  made  under  the  view  that  defendants  in  error  were 
entitled  to  recover  on  that  count  of  the  petition  under  which  they  sought 
to  enforce  the  award  of  the  Industrial  Accident  Board,  and  that  iht 
amount  thereof  alleged  to  be  due  at  the  rate  of  $5  per  week  was  less 
than  $500. 

In  that  count  of  the  petition  upon  which  the  case  was  tried,  defend- 
ants in  error  alleged  that  compensation  had  accrued  for  a  period  of 
more  than  50  weeks  at  the  rate  of  $15  per  week  the  total  sum  alleged  to 
be  due  being  an  amount  within  the  court's  jurisdiction.  It  is  therefore 
unnecessary,  in  view,  of  our  holding  that  the  award  of  the  board  was  not 
res  judicata,  to  determine  the  question  raised  by  the  second  assignment  of 
error 

Defendants  in  error  in  their  brief  filed  in  the  Court  of  Civil  Appeals 
present  as  their  fifth  assignment  of  error  that  the  findings  and  verdict  of 
the  jury  are  contrary  to  the  great  preponderance  of  the  evidence.  Inas- 
much as  this  and  other  assignments  relating  to  the  trial  of  the  case  on 
the  facts  were  not  passed  upon  by  the  Court  of  Civil  Appeals,  we  recom- 
mend that  the  cause  be  remanded  to  that  court  for  such  action  as  may 
be  deemed  proper  following  its  disposition  of  the  assignments  referred  to 

Phitxips,  C.  J.  '  Wt  approve  the  judgment  recommended  in  this  case, 
and  the  holding  of  the  Commission  on  the  question  discussed. 


STATE  ROAD  COMMISSION  v.  INDUSTRIAL  COMMISSION 
OF  UTAH.     (No.  2476.) 

(Supreme  Court  of  Utah.    May  18,  1920.) 

190  Pacific  Reporter  544. 

1.  MASTER  AND  SERVANT  — COMPENSATION  CLAIMANT'S 
EVIDENCE  HELD  TO  SHOW  EMPLOYEE  KILLED  BY 
LIGHTNING  WAS  SEEKING  SHELTER. 

In  a  proceeding  under  Workmen's  Compensation  Act  for  compensa- 
tion for  death  of  an  employee  struck  by  lightning  after  having  leff  a 
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state  road  on  which  he  worked,  evidence  held  to  justify  finding  that  he 
was  seeking  shelter  from  a  storm  when  killed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Z  MASTER  AND  SERVANT  — EMPLOYEE  STRUCK  BY  LIGHT- 
NING WHILE  SEEKING  SHELTER  FROM  STORM  WAS  IN- 
JURED IN  "COURSE  OF  EMPLOYMENT." 
Where  an  employee  working  on  a  state  road  left  the  road  to  seek 
shelter  from  a  storm,  and  was  killed  by  lightning  before  reaching  the 
shelter,  his  death  was  the  result  of  an  accident  occurring  in  the  course  of 
his  employment,  within  Comp.  Laws,  1917,  §§  3112,  3113,  as  amended  by 
Sess.  Laws  1919,  c  63. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

3.  MASTER  AND  SERVANT  — "A  V  ERA  GE   WEEKLY   WAGE" 

WITHIN  COMPENSATION  ACT  DEFINED. 

Under  Workmen's  Compensation  Act  (Comp.  Laws  1917,  §  3132), 
requiring  benefits  to  be  based  on  the  "average  weekly  wage"  at  time  of 
injury,  the  average  weekly  wage,  where  the  employment  is  continuous, 
may  be  computed  by  multiplying  the  average  daily  wage  by  300  and 
dividing  by  52;  but,  where  the  employment  is  intermittent,  the  average 
weekly  wage  is  determined  by  dividing  the  aggregate  amount  earned  by 
the  number  of  weeks,  including  the  weeks  in  which  no  work  was  done. 
Uintah  Power  &  Light  Co.  v.  Industrial  Commission  of  Utah,  189  Pac 
875. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[1].) 

Proceedings  under  Workmen's  Compensation  Act  for  compensation 
for  death  of  J.  C  Johnson^  opposed  by  the  State  Road  O>nimission, 
employer.  Award  for  claimant  by  the  Industrial  Commission,  and  em- 
ployer brings  certiorari.    Award  annulled,  with  directions. 

Allen  T.  Sanford,  of  Salt  Lake  City,  for  plaintiff. 
Dan  D.  Shields.  Atty.  Gen.,  and  Jas.  H.  Wolfe,  O.  C  Dalby,  H.  Van 
Dam,  Jr.,  and  D.  M.  Draper,  Asst.  Attys.  (Jen.,  for  defendant. 

Thurman,  J.  This  case  is  before  us  on  a  writ  of  certiorari  to  re- 
view the  proceedings  of  the  defendant  commission  in  the  matter  of  an 
award  to  the  dependents  of  one  J.  C.  Johnson,  deceased. 

The  findings  and  conclusions  of  the  defendant  are,  in  substance,  as 
follows : 

"That  Joseph  Clarence  Johnson  was  employed  by  the  State  Road 
Commission,  beginning  in  the  month  of  February,  1919,  and  continuing 
until  the  4th  day  of  September,  1919,  when  he  was  dragging  a  portion  of 
the  state  highway,  when  a  thunder  storm  arose,  and  he  left  his  team  near 
a  fence,  and  started  toward  a  cabin  in  an  adjoining  field  for  shelter,  and 
at  a  point  about  150  feet  distant  from  the  team,  and  before  readiing  the 
cabin,  he  was  struck  by  lightning  and  instantly  killed.  It  was  the  duty 
of  said  Joseph  Clarence  Johnson,  under  his  employment,  to  drag  the  state 
road  after  rains  and  at  such  other  time  as  he  was  ordered  so  to  do  by , 
his  superior,  and  the  payroll  of  the  State  Road  Commission  shows  that 
his  wages  were  $3  per  day  when  he  worked,  and  that  he  put  in  the  fol- 
lowing time:  February,  six  days  four  hours,  $19.50;  March,  ten  days, 
$30.00;  April,  three  days,  $9.00;  May,  two  days,  $6.00;  August,  six 
days  four  hours,  $19.50;    total  earned,  $84.00.     That  decedent  left  sur- 


Digitized  by 


Google 


406  6  WORKMEN'S  COMPENSATION  L.  J.     (Utah.)         [Sept., 

viving,  as  dependents,  his  widow,  Harriet  Elizabeth  Johnson,  together 
with  Garence  W.  Johnson,  Theron  D.  Johnson,  and  Qara  Elizabeth 
Johnson,  minors,  and  that  the  widow  and  applicant  expended  the  sum 
of  $93.14  for  funeral  expenses.  That  from  the  guardianship  proceedings 
in  the  district  court  of  Emery  county,  state  of  Utah,  it  appears  that  the 
widow,  Harriet  Elizabeth  Johnson,  was  appointed  guardian  for  the  said 
minors,  and  as  such  was  authorized  to  make  election  to  take  compensa- 
tion in  behalf  of  the  minors.  That  in  the  work  of  the  State  Road  Com- 
mission, of  constructing  and  maintaining  roads,  the  customary  time  of 
employment  is  5^  days  per  week,  except  as  to  the  class  of  employees 
similar  to  decedent,  whose  duty  it  is  to  drag  roads  after  storms,  and 
that  as  to  such  employees  their  work  comes  only  as  would  be  required, 
as  above  stated. 

"From  the  foregoing  facts  the  commission  concludes  that  the  de- 
cedent came  to  his  death  as  a  result  of  an  injury  received  by  an  acci- 
dent arising  out  of  or  in  the  course  of  his  employment,  and  that  tiie 
dependents  are  entitled  to  compensation  upon  the  basis  of  an  average 
weekly  wage  of  $17.30." 

Plaintiff  contends  the  evidence  is  insufficient  to  sustain  the  finding 
that  deceased  was  seeking  shelter  at  the  time  he  was  killed.  The  evidence 
tends  to  show  that  the  deceased  was  employed  by  plaintiff  in  January, 
1919,  to  drag  a  portion  of  the  state  road  in  Emery  county;  that  his 
employment  continued  intermittently  until  September  3  of  the  same  year, 
when  he  was  instantly  killed  by  a  stroke  of  lightning.  No. one  saw  the 
accident,  but  his  body  was  discovered  shortly  afterwards  in  a  field  adja- 
cent to  the  road  on  which  he  had  been  working.  The  body  of  deceased 
was  eight  or  nine  rods  from  the  road,  and  there  is  no  controversy  as  to 
the  cause  of  his  death.  The  field  in  which  the  body  was  found  was 
occupied  by  deceased  in  his  lifetime,  and  contained  an  old  house  several 
rods  distant  from  the  road.  The  body  of  deceased  was  found  between 
the  road  and  the  house.  As  to  how  the  deceased  came  to  be  at  that  point 
is  entirely  circumstantial.  In  his  work  he  had  been  driving  two  span 
of  horses  attached  to  a  drag.  The  horses  and  drag  were  found  near  the 
road,  several  rods  removed  from  where  the  deceased  had  evidently  left 
them,  and  the  doubletree  to  which  they  were  attached  was  broken.  The 
evidence  also  shows  that  at  the  time  of  his  death  there  was  in  that 
vicinity  considerable  thunder  and  lightning,  with  some  rain,  and  mani- 
festations of  a  heavier  s*orm. 

fl]  The  circumstances  above  detailed  are  amply  sufficient  to  justify 
the  finding  that  the  deceased  was  seeking  shelter  at  the  time  of  his  death. 
The  question  arises,  "was  seeking  shelter,"  under  such  circumstances, 
such  a  departure  from  his  work  as  to  justify  a  conclusion  that  the  acci- 
dent did  not  arise  in  the  course  of  his  employment?  Upon  this  question 
the  defendant  calls  our  attention  to  a  paragraph  from  a  standard  author 
which  seems  to  be  in  point: 

"It  cannot  be  said  that  the  employment  is  broken  by  mere  intervals 
of  leisure  such  as  those  taken  for  a  meal.  If  an  accident  happened  at 
such  a  time  there  would  be  no  break  in  the  emplo3rment,  even  though  the 
workman  is  paid  by  the  hour  for  the  time  he  is  actually  at  work,  es- 
pecially where  the  accident  occurs  on  the  employer's  premises,  or  about 
his  property,  unless  the  workman  is  doing  something  wholly  foreig^n  to 
his  employment.  Acts  of  ministration  by  a  servant  to  himself,  such  as 
quenching  his  thirst,  relieving  his  hunger,  protecting  himself  from  ex- 
cessive cold,  performance  of  which  while  at  work  are  reasonably  neces- 
sary to  his  health  and  comfort,  are  incidents  to  his  employment  and  acts 
of  service  therein  within  the  Workmen's  Compensation  Acts,  though  they 
are  only  indirectly  conducive  to  the  purpose  of  the  employment.     Con- 
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sequently  no  break  in  the  employment  is  caused  by  the  mere  fact  that  the 
workman  is  ministering  to  his  personal  comfort  or  necessities,  as  by 
warming  himself,  or  seeking  shelter,  or  by  leaving  his  work  to  relieve 
nature,  or  to  procure  drink,  refreshment,  food,  or  fresh  air,  or  to  rest 
in  the  shade."    Honnold.  Work  Comp.  p.  379  et  seq. 

See,  also,  Vandoren,  Work  Comp.  40,  41. 

Plaintiff  also  insists  that  the  accident  causing  the  death  of  deceased 
was  the  "act  of  God,"  and  not  an  accident  within  the  meaning  of  the 
Indastrial  Act.  The  contention  is  that  an  "Act  of  God"  is  by  implication 
excluded.  Comp.  Laws  1917,  §  3112.  as  amended  in  Sess.  Laws  1919, 
subd  5,  at  page  15,  is  relied  on.    It  reads  as  follows: 

"The  woifds  'personal  injury  by  accident  arising  out  of  or  in  the 
course  of  employment'  shall  include  an  injury  caused  by  the  willful  act 
of  a  third  person  directed  against  an  employee  because  of  his  employ- 
ment. They  shall  not  include  a  disease  except  as  it  shall  result  from  the 
injury." 

Plaintiff's  rule  of  construction,  as  applied  to  the  language  quoted,  is 
a  two-edged  sword.  The  Legislature,  while  eivraged  in  excluding  certain 
things  from  the  category  of  accidents,  ought  to  have  excluded  the  "act 
of  God,"  if  such  was  its  intention.  It  expressly  excluded  diseases  not 
resulting  from  the  injury.    Expressio  unius,  etc. 

[2]  We  not  only  feel  justified  in  sustaining  the  finding  that  de- 
ceased was  seeking  shelter  when  the  accident  occurred,  but  likewise  the 
legal  conclusion  that  the  accident  occurred  in  the  course  of  his  employ- 
ment and  was  one  for  which  compensation  should  be  allowed.  We  arc 
of  the  opinion,  however,  that  the  accident  did  not  arise  out  of  the  em- 
ployment for  the  reason  there  does  not  appear  to  be  any  causal  connec- 
tion. This,  however,  in  view  of  our  present  law,  is  immaterial.  The 
insurer  is  liable  whether  the  accident  arose  out  of  the  employment  or 
whether  it  arose  in  the  course  thereof.  Comp.  Laws,  1917,  §  3113,  as 
amended  by  Sess.  Laws  1919,  p.  158.  We  conclude,  thci^fore,  that  the 
deceased  came  to  his  death  as  the  result  of  an  accident  received  in  the 
course  of  his  emplo)rmnt,  and  that  his  dependents  are  entitled  to  com- 
pensation for  the  loss  as  provided  by  law. 

The  amount  of  compensation  to  be  allowed  is  the  difficult  feature  of 
the  case.  From  the  facts  found  the  defendant  reached  the  conclusion 
that  the  dependents  were  entitled  to  compensation  upon  the  basis  of  an 
average  weekly  wage  of  $17.30,  and  accordingly  made  an  award  of  (SO 
per  cent,  of  that  amount,  or  $10.38  per  week  fori  a  period  of  312  weeks, 
not  to  exceed  in  all  the  sum  of  $3,238.56. 

The  method  of  computation  adopted  by  the  defendant  to  ascertain 
the  average  weekly  wage  was  to  first  ascertain  the  annual  earnings,  and 
divide  that  by  52,  the  number  of  weeks  in  a  year.  For  this  purpose  300 
was  assumed  to  be  the  number  of  working  days  in  the  year.  This,  mul- 
tiplied by  $3,  the  daily  wage  amounted  to  $900,  which  sum,  divided  by 
52,  produced  $17.30  as  the  average  weekly  wage.  The  question  is,  does 
the  statute  by  which  we  are  controlled  justify  such  method  of  computa- 
tion in  the  instant  case?  The  findings  show  that  the  employment  of  de- 
ceased was  intermittent;  that  the  nature  of  the  employment  was  such  that 
he  did  not  and  could  not  have  employment  for  300  days  in  the  year,  either 
approximately  or  substantially.  The  findings  themselves  state  the  ac- 
tual number  of  days  the  deceased  was  employed,  the  nature  of  the  em- 
ployment, and  the  conditions  incident  thereto.  The  number  of  days  so 
found  must  have  been  all  that  was  required  in  the  employment  The 
total  number  of  days  of  actual  employment,  according  to  the  findings, 
was  28,  and  the  aggregate  earnings  during  a  period  of  seven  months,  at 
$3  per  day,  was  only  $84.    In  arriving  at  the  conclusion  it  did,  the  de- 

Vol.  VI — Comp.  27. 
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fendant  evidently  adopted   some   legal   theory  not   deducible   from  any 
provision  of  the  statute.     Comp.  Laws  1917,  §  3142,  says: 

"The  average  weekly  wage  of  the  injured  person  at  the  time  of  the  in- 
jury shall  be  taken  as  the  basis  upon  which  to  compute  the  benefits." 

The  statute  furnishes  no  rule  by  which  to  compute  the  wage. 
We  are  compelled  to  blaze  our  own  trail,  and  if  possible  construe 
the  statute  according  to  its  plain  meaning  and  intent.  Undoubtedly 
the  Legfislatune  intended  that  the  person  injured,  or  his  dependents  in 
case  of  death,  should  be  compensated  for  the  loss  upon  some  basis  hav- 
ing a  logical  relation  to  his  earnings  in  the  employment  It  certainly 
was  not  intended  that,  in  every  case  where  death  resulted  from  accident 
in  the  course  of  employment,  the  dependents  should  be  compensated  as  if 
the  employment  were  continuous  during  all  the  working  days  of  the  year. 
No  such  conclusion  is  deducible  from  the  language  employed  by  the  Leg- 
islature, and  yet  such,  in  effect,  is  the  meaning  of  the  statute  as  interpreted 
by  the  defendant  in  the  case  at  bar.  The  intermittent  character  of  the 
employment  was  not  taken  into  consideration  in  making  the  computation. 
The  compensation  allowed  the  dependents  is  just  the  same  as  might  have 
been  allowed  the  dependents  of  a  deceased  person  who  had  worked  for 
$3  per  day  every  working  day  in  the  year  next  previous  to  his  death. 
The  same  method  of  computation  was  adopted  by  the  defendant  in  a  case 
recently  decided  by  this  court.  Uintah  Power  &  Light  Co.  et  al.  v.  In- 
dustrial Commission  of  Utah,  189  Pac.  875. 

[3]  The  controlling  distinction,  however,  between  that  case  and  this 
is  that  in  that  case  the  employment  was  in  its  nature  continuous  through- 
out the  year  and  for  every  working  day  in  the  year.  Having  found  the 
daily  wage,  which  was  $4,  this  amount  multiplied  by  300,  the  assumed 
number  of  working  days  in  the  year,  gave  a  result  of  $1,200  as  the  annual 
earnings.  This  divided  by  52,  the  weeks  in  the  year,  determined  the  aver- 
age weekly  wage  at  the  time  of  the  injury.  The  rule  adopted  by  the  de- 
fendant in  that  case  is  reasonable  and  therefore  permissible  in  every  case 
where  the  employment  is  substantially  continuous,  even  though  the  de- 
ceased is  killed  by  an  accident  immediately  after  entering  the  employment. 

[4]  But  where,  as  in  the  instant  case,  the  employment  in  its  na- 
ture is  not  continuous,  but  dependent  upon  certain  conditions  inde- 
terminable in  advance,  we  know  of  no  rule  by  which  to  determine  the 
average  weekly  wage  at  the  time  of  the  injury  except  by  adopting  a 
method  of  computation  which  gives  effect  to  the  word  "average,"  as  the 
same  j^pears  in  the  statute.  It  is  the  duty  of  the  court  to  give  eflFcct 
to  every  word  if  possible.  Unfortunately,  precedents  are  of  little  or  no 
avail  in  the  present  case.  All  of  the  adjudicated  cases,  as  far  as  we  have 
been  able  to  examine  them,  are  controlled  by  statutes  almost,  if  not 
entirely,  dissimilar  to  our  own,  as  relates  to  the  question  now  under  con- 
sideration. Nearly  every  statute  we  have  examined  lays  down  specifiic 
rules  for  determining  the  basis  of  computation.  Most  of  them  use  the 
words  "average  weekly  wage"  as  the  basis  for  computation,  but  they 
also  prescribe  the  formulai  by  which  the  average  weekly  wage  is  to  be 
determined.  The  rules  generally  relate  to  employments  continuous  in 
tiieir  nature,  and  in  such  cases  the  rules  quite  frequently  are  substantially 
similar  to  the  method  adopted  by  the  defendant  in  the  present  case.  For 
instance,  the  numj[>er  300  is  generally  used  as  the  number  of  working 
days  in  the  year.  If  the  work  is  substantially  continuous  throughout 
the  year,  this  number  is  ordinarily  used.  We  have  carefully  examined 
all  of  the  cases  called  to  our  attention  by  defendant's  cotmsel  in  their 
exceedingly  able  brief,  but  find  no  case  which  justifies  the  method  adopted 
by  defendant  in  a  case  of  this  kind.  The  statutes  of  many  of  th^ 
states  as  they  relate  to  this  particular*  question  are  found  in  the  note 
to  9  N.  C.  C.  A.,  commencing  at  page  531.    Defendant  cites  the  follow- 
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• 
kig  cases  in  which  many  of  the  statutfe  are  considered:  In  re  Behrens, 
188  App.  Div.  66,  176  N.  Y.  Supp.  28;  In  re  Prentice,  181  App.  Div.  144, 
168  N.  Y.  Supp.  55;  Riley  v.  Motor  Co.  et  al.,  199  Mich  233,  165  N.  W. 
745;  Robbins  v.  Original  Gas  Co.  et  al.,  191  Mich.  122,  157  N.  W.  437; 
Erickson  v.  American  Well  Works,  196  111.  App.  346;  Fairchild  v.  Penn- 
sylvania Railroad.  170  App.  Div.  135.  155  N.  Y.  Supp.  751 ;  Centlivre  Bev- 
erage Co.  V.  Ross  (Ind.  App.)  125  N.  E.  220;  Interttate  Iron  &  Steel  Co. 
v.  Szot  (Ind.  App.)  115  N.  E.  599;  Littler  v.  (^eo.  A.  Fuller  &  Co..  223 
N.  Y.  369,  119  N.  E.  554.  None  of  these  cases  are  in  point  as  far  as 
relates  to  the  facts  of  the  instant  case,  but  many  of  them  are  instructive 
and  well  worth  reading. 

The  last  case  sighted  above  is  a  New  York  case,  and  it  sug'gests 
a  reasonable  rule  for  computation  in  a  case  of  this  kind  under  a  statute 
such  as  ours.  The  commission  in  that  case  awarded  compensation  on 
the  basis  of  300  times  the  daily  wage  nedt:teed  to  weeks.  The  facts 
were  the  emplo)rment  only  furnished  work  for  about  30  weeks  in  a 
year.    In  reversing  the  award  the  court  said: 

"If  the  nature  of  the  employment  does  not  permit  steady  woric  dur- 
ing substantially  the  whole  year  the  annual  earning  cs4>acity  of  the  in- 
jured employee  in  *he  employment  is  the  proper  basis  of  compensation. 
Section  14,  subd.  3.  The  trtie  test  is  this:  What  were  the  average 
weekly  eamingis,  regard  being  had  to  the  known  and  recognized  inci- 
dents of  the  employment,  including  the  element  of  discontinuousness." 
(Italics  ours.) 

The  opinion  refers  to  an  English  case  (Anslow  v.  Cannock  Chase 
Colliery  Co.,  L.  R.  App.  Cas.  1909).  The  following  excerpt  from  the 
opinion  of  Lord  Loreburn  is  illuminating: 

"The  question  is  in  regard  to  the  way  in  which  the  average  weekly 
earnings  of  a  workman  shall  be  computed  in  a  case  in  which  a  normal 
and  recognized  incident  of  his  work  was  fourteen  weeks'  stoppage  and 
two  weeks  of  general  holidays  during  the  year. 

"The  object  of  the  act,  broadly  stated,  is  to  compensate  a  workman 
for  his  loss  of  capacity  to  earn,  which  is  to  be  measured  by  what  he 
can  earn  in  the  employment  in  which  he  is,  under  the  conditions  prevail- 
ing therein,  before  and  up  to  the  time  of  the  accident.  If  he  takes 
a  holiday  and  forfeits  his  wages  for  a  month,  then  that  does  not  inter- 
fere with  what  he  can  earn.  It  is  only  that  for  a  month  he  did  not  choose 
to  earn.  But  if  it  is  a  part  of  the  employment  to  stop  for  a  month  in 
each  year,  then  he  cannot  earn  wages  in  that  time  in  that  emplojrment, 
and  his  capacity  to  earn  is  less,  over  the  year. 

"I  iigree  with  what  the  learned  Master  of  the  Rolls  says  in  his 
judgment  when  he  uses  the  following  language:  'In  my  opinion  the  true 
test  is  this:  What  were  his  earnings  in  a  normal  week,  regard  being 
had  to  the  known  and  recognized  incidents  of  the  employment?  If 
work  is  discontinuous  that  is  an  element  which  cannot  be  overlooked.'  " 

The  English  Workmen's  Compensation  Act  1906,  under  which  the 
opinion  just  quoted  was  rendered,  as  far  as  applicable  here,  and  reads 
as  follows: 

"(2)  For  the  purposes  of  the  provisions  of  this  schedule  relating 
to  'earnings'  and  "average  weekly  earnings'  of  a  workman,  the  following 
rules  shall  be  observed.: 

"(a)  Average  weekly  earnings  shall  be  computed  in  such  manner 
as  is  best  calculated  to  give  the  rate  per  week  at  which  the  workman 
was  being  renumerated.  Provided  that  where,  by  reason  of  the  short- 
ness of  the  time  during  which  tKe  workman  has  been  in  the  employment 
of  his  employer,  or  the  casual  nature  of  the  emplojrment,  or  the  terms 
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of  the  employment,  it  is  impracticable'  at  the  date  of  the  accident  to 
compute  the  rate  of  renumeration,  regard  may  be  had  to  the  average 
weekly  amount  which,  during  the  twelve  months  previous  to  the  acci- 
dent, was  being  earned  by  a  person  in  the  same  grade  employed  at  the 
same  work  by  the  same  employer,  or,  if  there  is  no  person  so  employed, 
by  a  person  in  the  same  grade  employed  in  the  same  class  of  employment 
and  in  the  same  district. 

As  to  the  meaning  of  the  term  "average  weekly  earnings,"  Halsbury, 
L.  C,  in  Lysons  v.  Knowles  &  Sons,  Ltd.  (1901)  A.  C  79,  at  page  87, 
said: 

"I  think  it  was  in  that  popular  sense,  taking  one  day  with  another, 
that  the  Legislature  used  those  words,  and  I  think  it  is  what  every- 
body would  understand  by  'average*  that  his  earning^  were  so  much — 
not  his  agreed  earning^  by  contract,  there  it  would  be  definite — ^that 
if  a  man  was  employed  only  at  irregular  intervals  or  at  irregular  amounts 
you  were  to  get  at  what  the  average  was  by  putting  them  together  and 
striking  an  average  so  a^  to  afford  a  test  of  the  weedkly  sum  to  be  paid." 

In  Perry  v.  Wright,  (1908)  1  K.  B.  441,  Fletcher  Moulton,  L.  J.. 
expr«essed  the  opinion  at  page  456,  that — 

"The  term  'average  weekly  earnings'  signifies  broadly  the  average 
earnings  which  the  workmfn  would  make  in  a  normal  week  if  employed 
on  the  terms  prevailing  befdre  and  up  to  the  time  of  the  accident" 

The  above  excerpts,  both  as  to  the  statute  and  opinions  cited,  are 
found  in  Knowles,  Workmen's  Compensation,  from  189  to  page  214, 
inclusive. 

We  have  made  somewhat  extended  review  of  the  English  statute 
and  cases  for  the  reason  that  the  statute  appears  to  be,  to  some  extent, 
in  principle  similar  to  the  statute  of  this  state  as  far  as  average  weekly 
earnings  are  concerned.  There  seems  to  be  no  formula  given  by  which 
the  earnings  may  be  determined,  but  the  statute  is  suggestive  of  a  method, 
and  is  therefore  instructive  to  the  officer  or  officers  charged  with  the 
duty  of  administering  the  act  It  will  be  noted  the  statute  says,  "average 
weekly  earnings  shall  be  computed  in  such  manner  as  is  best  calculated 
to  give  the  rate  per  week  at  which  the  workman  has  been  remunerated." 

In  re  Rice,  229  Mass.  325,  118  N.  E.  674,  Ann.  Cas.  1918E,  1052,  is 
of  special  interest  because  the  emplo3rment  was  intermittent,  and  the  con- 
ditions, to  some  extent,  were  similar  to  those  existing  here.  The  appli- 
cant was  a  school  girl  who,  after  school  hours  each  day,  worked  three 
hours  for  five  days  in  a  week,  and  all  day  Saturday  in  a  weaving  busi- 
ness, and  earned  approximately  $3  per  week.  The  accident  board  found 
that  a  person  working  as  a  weaver  full  time,  six  days  a  week,  would 
average  $7.50  a  week,  and  allowed  that  sum  as  the  basis  of  compensa- 
tion. The  Supreme  Judicial  Court,  on  appeal,  held  that  the  amount 
of  compensation  to  be  awarded  under  the  statute  was  to  be  determined 
not  by  what  the  employee  is  capable  of  earning,  but  by  what  was  actually 
earned.  It  also  held  that,  if  there  was  such  an  employment  as  that  of 
"spare  weaver,"  similar  in  hours  of  service,  kind  of  work,  and  require- 
ments of  skill  to  that  of  applicant  during  her  term  of  employment  that 
might  be  used  as  a  basis  for  determining  the  compensation  to  be  awarded 
under  the  statute.  Finally,  the  court,  in  effect,  held  that  the  words  "aver- 
age weekly  wages,"  under  the  statute,  should  be  interpreted  in  their 
common  and  ordinary  sense,  and  should  be  computed  by  dividing  the 
total  amount  earned  by  the  number  of  weeks  of  employment  It  win 
thus  be  seen  that  the  Supreme  Judicial  Court  of  Massachusetts  prac- 
tically applied  the  English  rule. 

In  Bartoni's  Case,  also  a  Massacjiusetts  case,  appealed  from  the 
Industrial  Accident  Board  to  the  Superior  Court   (225  Mass.  349,   114 
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N.  E.  663,  L.  R.  A.  1917E,  765),  it  was  held  that  the  average  weekly 
wages  of  a  workman  employed  in  a  granite  quarry,  who,  during  the  year 
preceding  his  injury,  did  not  work  for  about  13  weeks  of  the  year  by 
reasons  of  inclement  weather  that  prevented  woijk  in  a  quarry,  are  to  be 
computed  by  dividing  the  amount  of  his  pay  for  the  year  preceding  the 
injury  by  the  number  of  weeks  that  he  actually  worked.  The  governing 
words  of  the  statute,  as  stated  by  the  court  at  page  351,  are  as  follows: 

"Averajje  weekly  wages  shall  mean  the  earnings  of  the  injured  em- 
ployee during  the  period  of  twelve  calender  months  immediately  pre- 
ceding the  date  of  injury,  divided  by  fifty-two;  but  if  the  injured  em- 
ployee lost  more  than  two  weeks'  time  during  such  period,  then  the 
earnings  for  the  remainder  of  such  twelve  calendar  months  shall  be 
divided  by  the  number  of  weeks  remaining  after  the  time  so  lost  has 
been  deducted." 

Following  this  quotation  of  the  statute  relating  to  average  weekly 
wages,  the  opinion  in  the  Bartoni  Case  says  that  this  definition  is  signi- 
ficantly unlike  any  pilovision  in  the  English  act.  The  writer  has  some 
diflficulty  in  noting  the  wide  distinction  suggested  by  the  Massachu- 
setts court,  but  the  difference  of  opinion  is  not  important 

It  is  contended  by  defendant's  counsel  with  much  force  and  con- 
siderable eloquence  that  in  computing  the  compensation  to  be 
awarded  the  dependents  of  an  employee  whose  death  was  caused 
by  accident,  the  earning  capacity  of  the  deceased,  and  not  the 
amount  previously  earned,  should  constitute  the  basis  of  compensation. 
If  by  "earning  capacity"  is  meant  what  the  employee  could  have  earned 
as  the  business  was  carried  on,  including  the  element  of  dis-. 
continuousness  incident  to  the  nature  of  the  employment 
we  have  little  or  no  fatflt  to  find  with  the  contention;  but 
if  by  "earning  capacity"  is  meant  what  the  employee  might 
earn  on  the  assumption  that  he  worked  full  time,  or  for  three  hundned 
days  in  the  year,  we  cannot  agree  with  the  contention  as  applied  to  a  case 
of  this  kind.  Whenever  the  term  "earning  capacity"  is  used  in  cases 
arising  under  the  Workmen's  Compensation  Acts  it  will  generally  be 
found  that  it  has  reference  to  earning  capacity  in  the  particular  employ- 
ment as  it  is  carried  on.  When  we  consider  the  fact  that  no  person  can 
possibly  have  an  earning  capacity  in  a  particular  employment  greater 
than  the  opportunities  afforded  by  that  employment,  we  obtain  a  clearer 
conception  of  what  is  meant  by  "earning  capacity,"  as  the  term  is  used  in 
this  class  of  cases.  To  say  that  a  person  had  an  earning  capacity  of 
$3  per  day  for  300  days  in  the  year,  and  that  therefore  his  compen- 
sation, or  that  of  his  dependents,  should  be  computed  on  the  basis  of 
$900  per  year,  or  $17.30  per  week,  where  the  employment  in  which  he  was 
injured  was  intermittent  and  could  only  run  for  a  small  fraction  of  the 
time,  is  a  manifest  paradox.  Such  a  contention  has  no  logicaJ  basis 
apon  'which  to  stand.  We  must  therefore  find  some  other  method  of 
computation  in  the  present  case  more  in  accord  with  the  kgrislative  in- 
tent. 

Counsel  for  both  parties  in  the  case  .have  injected  into  the  discussion 
theories  relating  to  the  question  of  insurance.  Plaintiff  contends  that 
the  insurance  fund  as  collected  and  maintained  is  not  sufficient  to  pay 
full-time  compensation  in  a  case  of  this  kind,  where  the  employment  is 
intermittent,  and  there  the  employee  had  employment  for  only  a  small 
portion  of  the  time.  Defendant,  on  the  other  hand,  insists  that  the  ftmd 
is  collected  and  maintained  so  as  to  follow  full-time  compensation  for 
every  death  by  accident  which  may  occur  in  the  course  of  the  enq>]oy- 
ment,  whether  the  employment  be  intermittent  or  continuous.  It  is 
sufficient  to  say  that  as  far  as  the  present  case  is  concerned,  the  theories 
advanced  are  academic.    There  is  nothing  in  the  record  of  that  case  to 
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justify  the  court  in  giving  such  theories  serious  consideration.  We  are 
bound  by  a  statute  which  says:  ^'The  average  weekly  wage  of  the  per- 
son injured,  at  the  time  of  the  injury,  shall  be  taken  as  Uie  basis  upon 
which  to  compute  the  benfits."  The  difficulty  confronting  the  court  is 
to  construe  that  statute  so  as  to  give  it  effect  in  the  instant  case.  It  is 
impossible  to  construe  it  to  mean  exactly  what  it  says.  An  average  cannot 
be  computed  by  means  of  a  single  factor.  The  ordinary  meaning  of  the 
word  implies  that  more  than  one  factor  must  be  considered.  Webster 
defines  the  word,  "A  mean  proportion,  medial  sum  or  quantity,  made 
out  of  unequal  sums  or  quantities."  The  Legislature  evidently  intended 
that  die  weekly  wage  should  be  computed  with  reference  to  some  period 
of  time,  including  the  date  of  the  injury.  It  intended  that  Hyt  wage  at 
the  time  of  the  injury  should  be  considered  in  connection  with  wages  pre- 
viously earned.  For  how  long  previous,  the  statute  is  silent.  The  In- 
dustrial Commission,  and  others  upon  whom  the  duty  may  be  imposed, 
are  left  without  a  guide.  They  must  determine  the  question  as  best  they 
can.  In  the  absence  of  a  statutory  formula  we  knoi^  of  no  bettei'  rule 
than  that  expressed  in  the  English  statute,  supra:  "The  average  week- 
ly earnings  shall  be  computed  in  such  manner  as  is  best  calculated  to 
give  the  rate  per  week  at  which  the  workman  was  being  remunerated." 
We  have  shown,  by  the  English  decisions  refercd  to,  the  method  of 
computation  adopted  in  that  jurisdiction.  If  the  workman  is  employed  at 
irr^lar  intervals  or  at  irregular  amotmts,  the  wage  is  determined  by 
dividinCf  the  aggregaite  by  the  number  of  weeks.  In  this  case  the  de- 
fendant, in  pursuance  of  a  stipulation  by  the  parties  since  the  case  was 
submitted,  has  furnished  the  court  with  a  detailed  statement  of  the  days 
in  different  weeks  covered  by  the  employment  in  which  the  deceased 
was  employed.  Every  period  of  seven  days  within  which  deceased  did 
any  work  and  the  wages  therefor  are  given.  The  period  of  employ- 
ment commenced  the  26th  day  of  January,  1919,  and  continued  intermit- 
tently until  September  4th,  the  day  of  his  death.  The  number  of  wedcs 
covered  by  the  intermittent  employment  was  31.  The  total  amotmt  earned 
was  $91  iO.  This  amount  divided  by  31  gives  the  sum  of  |2.9S  as  the 
average  weekly  wage.  The  fact  will  be  noted  that  this  method  of  com- 
putation takes  into  consideration  not  only  the  weeks  in  which  he  did 
some  work,  but  also  the  weeks  he  did  not  work  at  all.  This  we  con- 
ceive to  be  the  spirit  and  meaning  of  the  statute.  The  purpose  evidently 
was  to  pay  to  the  dependents  of  the  deceased  employee  as  compensation 
60  per  cent  of  his  average  weekly  earnings  as  the  same  may  be  calcu- 
lated up  to  and  including  the  date  of  his  injury.  This  we  have  en- 
deavored to  do.  It  may  be  contended,  however,  Uiat  the  weeks  in  which  no 
wotk  was  done  should  not  be  considered  in  the  computation — that  only 
the  weeks  in  which  he  did  some  work  should  be  considered.  Let  us  see 
what  the  result  would  be  if  that  method  were  adopted.  The  number  of 
weeks  in  which  the  deceased  did  some  work  was  18.  Ninety-one  dollars 
and  fifty  cents,  the  agg^regate  sum  .earned,  divided  by  18^  gives  as  a  re- 
sult $5.08.  This  is  certainly  more  liberal  to  the  dependents  of  the  de- 
ceased, but  is  it  right?  Will  it  stand  the  test  of  reason  and  common 
sense?  Let  us  suppose  that  the  deceased  commenced  work  on  the  26fh 
day  of  January,  and  worked  continuously  a  full  week  of  six  days  at  $3 
per  day.  Let  us  suppose,  further,  that  from  then  on  to  the  28th  day  of 
August  he  had  no  work,  but  on  that  day  it  rained.  On  the  29th  he  re- 
sumed work,  and  continued  for  six  days  until  the  moment  of  the  acci- 
dent. The  amount  earned  would  be  $36,  the  number  of  weeks  two,  and 
the  average  weekly  wage  $18.  The  effect  would  be  full  compensation  for 
the  dependents  of  an  employee  who  had  employment  for  only  two  weeks 
in  seven  months  and  a  fraction,  the  periods  of  employment  being  prac- 
tically seven  months  apart.     Under  such  method  of  computation  60  per 
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cent  of  the  average  wage  would  amount  to  more  than  the  entire  wages 
earned  in  the  employment  by  the  employee  when  living.  We  do  not  believe 
the  statute  controlling  in  this  case  is  susceptible  of  such  construction. 
The  question  is,  what  did  the  deceased  earn  in  the  employment  during 
the  period  of  seven  months  and  nine  days  next  previous  to  his  death? 
That  divided  by  the  number  of  weeks  within  that  period  must  of  nec- 
essity determine  the  average  weekly  wage  under  the  Utah  statute  or  else 
the  statute  has  no  meaning  at  all.  If  the  average  weekly  wage  in  this  kind 
of  a  case  could  be  determined  by  taking  the  average  weekly  wagie  of  all 
employees  in  the  district  in  the  same  grade  of  employment,  as  provided 
in  the  English  statute  above  quoted,  the  writer  is  of  the  opinion  a  more 
satisfactory  result  could  be  achieved;  but  that  is  a  matter  for  the  Legisla- 
ture and  not  for  the  court.  The  minimum  compensation  in  case  of  death 
IS  fixed  by  the  statute  at  $2,000,  so  that  in  any  event  all  that  can  be  said 
of  our  decision  in  the  present  case  is  that  where  the  employment  is  in- 
termittent it  establishes  the  rule  by  which  the  average  weekly  wage  of  the 
employee  under  the  act  may  be  determined. 

The  conclusions  of  the  defendant  commission  are  not  supported  by 
the  findings,  and  for  that  reason  the  award  is  annulled  and  set  aside, 
with  directions  to  defendant  to  proceed  in  accordance  with  the  views 
herein  expressed. 

FkiCK,  J.  I  concur.  I  am  free  to  confess,  however,  that  I  have  had 
some  difficulty  in  arriving  at  what  to  my  mind  seems  a  satisfactory  con- 
clusion in  this  case.  After  carefully  considering  the  text  of  our  Work- 
men's Compensation  Act  ,and  after  comparing  its  provisions  with  those 
of  other  similar  acts,  and  upon  mature  reflection  respecting  the  con- 
trolling purpose  of  such  acts,  I  can  see  no  escape  from  the  conclusion 
reached  by  my  associate,  Mr.  Justice  Thurman.  In  this  case  it  is 
conceded  by  both  sides  that  the  regular  course  of  employment  of  the  de- 
ceased was  necessarily  irregular  and  intermittent;  that  is,  that  the  work 
he  was  employed  to  do  was  necessarily  such  that  he  could  be  employed 
only  a  portion  of  his  time.  It  is  also  conceded  that  when  he  was  not 
doing  road  work  he  was  engaged  in  agricultural  labor  on  his  farm,  an 
employment  which  is  not  embraced  within  the  Workmen's  Compensa- 
tion Act.  Keeping  in  mind,  therefore,  that  in  case  of  injury  the  purpose 
of  the  act  is  to  compensate  the  injured  employee  for  loss  of  time,  and 
in  case  of  his  death  to  compensate  those  who  are  dependent  upon  him 
for  support  for  the  actual  pecuniary  loss  they  will  sustain  by  reason  of 
being  deprived  of  his  earnings,  it  follows,  as  a  necessary  corollary,  that 
the  amount  of  compensation  to  either  the  injured  employee,  or,  in  case  of 
his  death,  to  those  who  are  dependent  upon  him,  ordinarily  cannot  ex- 
ceed the  amount  the  deceased  earned  in  the  particular  employment  in 
which  he  was  engaged  at  the  time  of  his  death.  Under  such  circtun- 
stances  it  is  of  the  utmost  importance  to  keep  in  mind  two  things:  (1) 
That  the  compensation  act  does  not  cover  the  ground  of  old-line  accident 
insurance;  and  (2)  that  it  is  the  actual  amount  earned  in  the  course  of 
the  employment,  and  not  the  earning  capacity  of  the  deceased,  which 
constitutes  the  basis  of  compensation  under  the  act  By  what  is  actually 
earned  is  meant  the  wage  that  is  paid  to  the  employee  in  the  course 
of  his  regular  employment.  If,  therefore,  the  employment  is 
continuous,  the  days  that  he  may  "lay  off,"  even  though  vohintary, 
arc  not  deducted  when  the  average  weekly  earnings  are  ascer- 
tained. If,  however,  as  here,  the  employment  in  its  very  nature 
is  intermittent,  and  the  employee  necessarily  can  earn  wages  only 
a  part  of  the  time,  then  the  average  weekly  wage  thus  earned  during  the 
whole  period  of  the  employment,  or  for  at  least  such  a  length  of  time 
as  will  give  the  true  average,  must  be  taken  as  the  basis  for  computing 
the  amotmt  that  should  be  allowed  under  the  statute.    In  order,  therefore, 
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to  arrive  at  a  just  result  it  is  necessary  to  ascertain  the  average  weekly 
wage  the  employee  earned  in  the  regular  course  of  his  employment,  as- 
certained as  just  stated,  since  that  is  what  those  who  are  dependent  upon 
him  for  support  are  deprived  of  in  case  of  his  death,  and  that  is  what  the 
statute  contemplates  shall  be  awarded  to  them  during  the  period  of  time 
fixed  in  the  statute.  That  such  is  the  purpose  of  the  statute  is  manifested 
in  various  ways  by  its  language.  The  provision  respecting  the  basis  of 
compensation,  as  well  as  the  provision  which  makes  the  amount  of  the 
pay  roll  the  basis  for  contributions  to  the  fund  from  which  the  compensa- 
tion is  paid,  clearly  indicate  that  such  is  the  purpose  of  the  act.  Where 
the  employment  is  regular  and  continuous,  and  the  rate  of  wage  is  fixed, 
there  can  be  no  difficulty  whatever  in  arriving  at  a  just  result.  Where, 
as  here,  however,  the  regular  employment  is  intermittent  the  only  cor- 
rect method  of  arriving  at  a  just  result  is  the  one  pursued  by  Mr.  Justice 
Thurman  in  his  opinion.  The  reason  why,  under  such  citcumstances, 
the  earnings  for  at  least  the  period  of  time  before  stated  must  be  reduced 
to  a  weekly  average,  is  not  hard  to  understand.  Indeed,  it  is  quite  obvious. 
For  example,  if  the  regular  course  of  the  employment  is  intermittent,  as 
here,  and  the  employee  works  only  one-third  or  less  of  the  time  covei^ 
ed  by  his  employment,  then  his  average  weekly  wage  is  necessarily  less 
than  what  he  actually  earned  in  the  particular  week  or  on  the  particular 
day  he  was  accidentally  killed.  In  view,  therefore,  that  the  compensa- 
tion which  is  awarded  in  each  case  under  the  statute  is  for  a  continuous 
weekly  allowance,  and  not  only  for  the  oncf-lhird  or  less  of  the  time  the 
employee  may  have  been  actually  engaged  at  work,  his  earnings  must  be 
avera^d  for  the  whole  number  of  weeks,  and  in  that  way  the  correct 
amount  which  the  statute  assumes  he  contributed  to  those  who  were  de- 
pendent upon  him  for  support  must  be  ascertained.  If  the  compensa- 
tion under  the  circumstances  just  stated,  were  based  upon  what  the  em- 
ployee actually  earned  during  the  week  or  on  the  day  he  was  killed,  the 
dependents  would  receive  the  sum  equal  to  three  or  more  times  the  amount 
they  were  actually  deprived  of ;  that  is,  three  or  more  times  the  amount  he, 
in  contemplation  of  the  statute,  could  have  contributed  to  them  during  the 
time  he  was  employed. 

If  the  act  were  intended  to  take  the  .place  of  ordinary  accident  in- 
surance, or  if  it  were  intended  to  cover  losses  other  than  those  which 
are  merely  pecuniary,  the  case  would  be  different.  In  this  connection 
it  must  always  be  kept  in  mind,  however,  that  where  the  work  is  regular 
and  continuous,  or  substantially  so,  and  the  wages  of  the  employee  have 
been  increased  from  time  to  time,  then  these  circumstances  must  be  con- 
sidered when  the  amount  of  compensation  to  be  awarded  is  determined. 
In  each  case  the  evidence  relating  to  those  matters  should,  however,  be 
reflected  in  the  findings,  and  be  carefully  considered  in  determining  the 
amount  to  be  allowed  as  compensation,  and  the  statutory  provisions  in 
that  regard  should  be  carefully  observed. 

The  method  pursued  by  the  Industrial  Commission  in  fixing  the 
compensation  in  this  case,  as  dearly  pointed  out  by  Mr.  Justice  Thur- 
man, in  my  judgment  is  not  only  unsound  in  principle,  but  is  in  direct 
conflict  with  both  the  letter  and  the  spirit  of  our  statute.  In  that  the 
compensation  allowed  is  upon  a  basis  as  though  the  deceased  worked  all 
of  the  time  when  in  fact  he  worked  only  a  small  part  of  the  whole  time 
during  which  he  was  employed  in  road  work;  and  thus  the  amount 
awarded  is  far  in  excess  of  the  earnings  of  the  deceased,  and  hence  far 
in  excess  of  what  his  dependents  could  have  received  from  the  earnings 
derived  from  the  work  in  which  he  was  engaged  Moreover,  the  depend- 
ents in  this  case  are  allowed  compensation  for  the  time  in  which  the 
deceased  was  engaged  in  agricultural  work,  which  is  expressly  excluded 
from  the  act.    If,  therefore,  the  deceased  had  been  killed  while  repairing 
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his  farm,  or  while   doing  something  else   on  the  farm,  his   dependents 
would  have  been  remediless. 

It  is  true  that  by  reason  of  the  death  of  the  deceased  his  dependents 
arc  deprived  of  his  entire  earning  capacity.  That,  however,  is  a  mis- 
forttane  not  covered  by  the  statute  (except  as  it  may  be  covered  by  the 
minimum  amount  allowed)  and  therefore  cannot  be  considered  here.  It 
is  manifestly  our  duty  to  apply  the  law  as  we  find  it,  and,  in  case  any 
other  tribtmal,  board,  oY  commission  over  which  the  law  requires  us  to 
exercise  jurisdiction  misinterprets  or  erroneously  applies  the  law,  it  is 
Ottf  duty  to  correct  the  error  in  case  the  proceedings  are  brought  here 
for  review. 

Gideon,  J.  (concurring  in  part).  The  facts  surrounding  the  employ- 
ment of  the  deceased  by  the  State  Road  Commission  and  the  terms  of 
the  emplojrment  are  not  in  dispute.  The  duty  of  the  deceased  was  to 
drag  or  level  the  road  after  storms,  and  he  was  to  determine  the  neces- 
sity for  such  work.  In  the  very  nature  of  the  case  his  employment  was 
intermittent  He  might  be  required  to  do  work  once  or  oftener  in  one 
week,  and  again  it  might  not  be  necessary  lo  do  any  work  for  a  period 
of  several  weeks.  The  record  in  this  proceeding  discloses  that  that  is 
just  what  happened.  It  seems  to  be  established  beyond  controversy  that 
of  the  31  weeks  between  the  date  of  the  first  employment  and  the  date 
of  death  there  were  only  18  weeks  in  which  the  deceased  actually  did 
any  work.  Mr.  Justice  Thurman  concludes  that  in  arriving  at  the  aver- 
age weekly  wage  the  court  should  take  into  consideration  the  full  num- 
ber of  weeks  from  the  commencement  of  his  employment  to  his  death. 
I  can  see  no  reason  why  that  particular  arbitrary  rule  should  be  adopted. 
Qearly  the  deceased  was  not  an  employee  of  the  State  Road  Commission 
except  at  such  times  as  he  was  actually  engaged  in  the  work.  As  indi- 
cated, there  were  weeks  when  he  was  not  so  employed.  It  will  not  be 
contended  by  any  one  that,  if  deceased  had  been  struck  by  lightning 
during  some  weeSc  when  he  jdid  no  work  for  the  road  commission  and 
while  engaged  at  farm  labor,  he  would  be  entitled  to  compensation  for 
such  accident.  The  rule  should  work  both  ways.  If  he  was  an  employee 
during  all  of  those  weeks  to  the  extent  that  that  time  must  be  consid- 
ered in  arriving  at  his  average  weekly  wage,  it  would  seem,  a  fortiori, 
that  he  was  therefore  such  an  employee  as  would  be  entitled  to  com^ 
pensation  in  the  event  of  accident  The  rule  adopted  appears  to  be  un- 
necessarily harsh  upon  both  the  employee  and  his  dependents  and  con- 
trary to  the  general  spirit  of  the  act.  In  many  cases  it  would  defeat 
the  very  purpose  of  the  act,  which  is  to  compensate  the  widow  and  other 
dependents  for  the  pecuniary  loss  sustained  through  the  death  of  their 
provider.  It  is  easy  to  perceive  various  kinds  of  intermittent  employ- 
ment where  the  employee  is  called  upon  to  perform  labor  one  week,  and 
probably  is  not  again  called  upon  for  several  weeks.  In  such  cases,  if  the 
entire  number  of  weeks  between  the  first  employment  and  the  time  of  the 
accident  is  to  be  used  as  a  divisor  in  determining  his  average  weekly 
wage,  it  might,  and  would  likely  result  in  reducing  such  average  weekly 
wage  to  a  sum  trifling  in  comparison  with  what  the  employee  was  ac- 
tually earning,  or  capable  of  earning  by  his  labor.  I  cannot  conceive  that 
such  was  the  intent  of  the  Legislature.  A  more  rational  rule,  it  seems 
to  me,  since  it  is  absolutely  necessary  to  determine  the  average  weekly 
wage,  is  to  count  the  number  of  weeks  during  which  he  actually  worked 
one  or  more  days  Such,  as  I  understand,  is  the  position  of  the  mana- 
ger of  the  State  Insurance  Fund,  as  outlined  in  his  letter  addressed  to 
the  Industrial  Commission  under  date  of  January  15.  1920. 

The  argument  is  advanced  that  to  allow  the  applicants  in  this  case 
full  compensation  as  fixed  by  the  commission  would  result  in  giving  to 
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the  dependents  (applicants)  much  more  than  the  deceased  would  have 
received  from  the  particular  emplojrment  if  the  accident  had  not  occurred 
and  the  employment  had  continued.  If  that  element  is  to  he  considered 
in  determining  the  amount  of  compensation  to  be  awarded,  then  the 
award  of  the  commission  in  the  recent  case  of  Amalgamated  Sugar  Co. 
et  al  V.  Industrial  Commission,  189  Pac  69,  should  not  have  been  af- 
firmed The  deceased  there  was  employed  by  the  Amalgamated  Sugar 
Company  at  $4  per  day,  or  $24  weekly.  It  is  a  nfatter  of  common  knowl- 
edge that  the  duration  of  the  operating  season  of  sugar  factories  in  this 
state  is  approximately  12  weeks.  The  total  wage  that  the  deceased  in 
that  case  would  have  earned,  therefore,  had  he  worked  the  full  season, 
would  have  been  approximately  $288.  Notwithstanding  that  fact,  his  de- 
pendents were  awarded  an  amount  exceeding  what  his  entire  wages 
would  have  been  from  that  employment  had  he  continued  therein  for 
more  than  15  years. 

While  I  concur  in  the  result,  I  do  not  agree  with  the  method  sug- 
gested by  Mr.  Justice  Thurman  in  determining  the  average  weekly  wage 
in  employments  of  this  kind. 


HARLOFF  et  al.  v.  MERWIN  et  al. 

(Supreme  Court  of  Wisconsin.    June  1,  1920.) 

177  Northwestern  Reporter  913. 

1.  MASTER   AND    SERVANT  —   COMPLAINT   OF   EMPLOYER 

SEEKING  TO    SET    ASIDE   AWARD    OF   COMPENSATION 

AMENDABLE 

Under  St.  1919,  §  2394 — 19,  an  employer,  suing  to  set  aside  an  award 
of  compensation  to  his  injured  servant  by  the  Industrial  C^mmissiooi, 
could  amend  his  complaint  by  setting  up  as  an  additional  ground  certain 
matter  relating  to  a  settlement  by  the  injured  employee  with  the  third 
person  whose  negligence  caused  his  injuries. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  i  417[5].) 

2.  MASTER   AND    SERVANT   —   ACCEPTANCE    OF   MEDICAL 

SERVICES  FROM  NEGLIGENT  THIRD  PERSON  HELD  NOT 

ELECTION  UNDER  COMPENSATION  ACT. 

In  view  of  circumstances  of  case,  acceptance  by  injured  em|4oyee 
during  some  weeks  of  medical,  surgical,  and  hospital  services  from  third 
person  who  caused  his  injuries  held  not  to  have  constituted  an  election 
under  Workmen's  Compensation  Act  (St.  1919,  §  2394—25) ;  the  question 
in  each  case  being  one  of  intention. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  358.) 

Appeal  from  (jrcuit  Court,  Dane  County;  E.  Ray  Stevens,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Harry 
Merwin,  the  employee,  against  H.  C.  Harloff,  the  employer,  and  the 
Rojral   Indemnity   Company,   the   insurer.     Compensation   was   awarded 
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bjr  the  Industrial  Commission,  the  award  vacated  and  set  aside  by  the 
orcuit  court  at  the  employer's  instance,  and  the  Commission  appeals. 
Affirmed. 

Merwin  was  an  employee  of  Harloif.  Harloff  lived  on  a  farm  a 
short  distance  from  the  city  of  Milwaukee,  and  was  subject  to  the 
provisions  of  the  Compensation  Act  (St.  1919,  $$  2394—1  to  239^—32). 
While  going  from  the  farm  of  his  employer  to  Milwaukee,  Merwin  rode 
his  motorcycle,  which  was  fastened  to  the  rear  of  his  employer's  wagon. 
He  intended  to  take  the  motorcycle  to  a  shop  for  repair.  Merwin  was  run 
into  by  one  E.  M.  Brah,  and  sustained  severe  injuries.  He  was  immediate- 
ly taken  to  a  hospital,  where  he  remained  for  about  11  weeks.  His  em- 
ployer and  the  insurance  carrier  paid  the  surgical,  medical,  and  hospital 
bills.  While  in  the  hospital  Merwin  was  visited  by  Brah,  who  admitted 
his  liability  for  the  injuries  which  Merwin  had  sustained,  and  Brah 
proposed  a  settlement.  After  some  solicitation  by  Brah.  and  on  the  19th 
day  of  September,  1916,  Merwin  accepted  from  Brah  $1,000  in  cash  and 
an  automobile  worth  $200.  Within  a  day  of  the  expiration  of  two  years 
from  the  date  of  his  injury  Merwin  filed  a  claim  for  compensation  against 
his  employer  under  the  provisions  of  the  Workmen's  Compensatioo 
Act.  The  settlement  with  Brah  was  made  after  Merwin  was  fully  advised 
as  to  his  rights  under  the  compensation  law,  and,  further,  that  if  he  made 
the  settlemient  it  would  constitute  an  election  on  his  part,  and  that  his 
employer  would  not  be  liable.  The  Industrial  Commission  held  that  the 
acceptance  of  the  medical,  surgical,  and  hospital  treatment  constituted 
an  election  on  Merwin*s  part  which  amounted  to  the  making  of  a  claim; 
that  Merwin,  therefore,  at  the  time  he  made  the  settlement  with  Bralv 
was  not  the  owner  of  the  daim,  and  that  the  settlement  was  a  nullity; 
that  the  employer  was  liable  for  compensation;  allowed  credit  for  tne 
$1,200  received  by  Merwin,  and  gave  him  an  award  against  his  employer 
for  $280>I5^ 

The  employer  began  this  action  in  circuit  court  of  Dane  county  to 
review  the  award  made  by  the  Industrial  Commission.  The  original 
complaint  alleged  that  the  Industrial  Commission  acted  without  and  in 
excess  of  its  powers  in  making  each  of  six  different  findings;  the  allega- 
tions being  made  in  separate  paragarphs  as  to  each  finding.  The  complaint, 
however,  made  no  reference  to  the  fact  that  the  commission  had  failed 
to  find  that  a  settlement  was  made  by  Merwin  with  Brah.  Upon  the  trial, 
September  2,  1919,  the  court  permitted  the  complaint  to  be  amended,  so  as 
to  set  up  the  settlement  The  trial  court  held  that  the  payment  of  the  bill 
for  medical,  surgical,  and  hospiul  care  did  not  amount  to  "the  making 
of  a  lawful  claim  for  compensation"  within  the  meaning  of  subdivision 
1  of  section  2394—25,  Wis.  Stat.,  that  it  did  appear  that  the  employe  had 
made  a  claim  against  the  third  party  for  damages,  and  in  addition  had 
fully  settled  such  claim;  that  the  making  of  such  claim  was  a  waiver 
of  any  claim  for  compensation  against  his  employer. 

Judgment  was  entered,  vacating  and  setting  aside  the  award  of  the 
Industrial  Commision,  and  from  this  judgment  the  Industrial  Commission 
appeals. 

John  J.  Blame,  Atty.  Gen.,  and  Winfield  W.  Gilman,  Asst.  Atty.  Gen., 
for  appellant 

James  T.  Drought,  of  Milwaukee,  for  respondent  Harloff. 
Lorenz  ft  Lorenz,  of  Milwaukee,  for  respondent  Merwin. 

RosBNBBUY,  J.  (after  stating  the  facts  as  above).  The  appeUant  con- 
tends that  the  trial  court  erred  in  allowing  an  amendment  to  the  complaint. 
Seetion  2394—19  provides: 
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"♦  ♦  ♦  Within  twenty  days  from  the  date  of  the  order  or  award, 
any  party  aggrieved  thereby  may  commence,  in  the  circuit  court  for  Dane 
cotinty.  an  action  against  the  commisson  for  the  review  of  such  order  or 
award,  *  *  *  in  which  action  a  complaint,  which  shall  state  the 
grounds  upon  which  a  review  is  sought,  shall  be  served  with  the  summons. 

♦  ♦  ♦  Upon  such  hearing,  the  court  may  confirm  or  set  aside  such 
order  or  award;  and  any  judgment  which  may  theretofore  have  been 
rendered  thereon;  but  the  same  shall  be  set  asfde  only  upon  the  following 
frounds : 

"(1)  That  the  commission  acted  without  or  in  excess  of  its  powers. 
"(2)  That  the  order  or  award  was  produced  by  fraud. 
"(3)  That  the  findings  of  fact  by  the  commission  do  not  support  the 
order  or  award." 

The  complaint  alleged  ''  that  the  defendant  the  Industrial  Commission 
of  Wisconsin  acted  without  and  in  excess  of  its  powers  in  making  the 
following  finding*' — after  which  the  first  finding  was  set  out  With 
a  like  introduction  each  of  the  six  findings  made  were  set  out  The  con- 
tention of  the  appellant  is  that  each  of  the  separate  paragraphs  constitute 
a  cause  of  action,  and  that  the  introduction  by  way  ot  amendment  of  the 
matter  relating  to  the  settlement  was  the  introduction  of  a  new  cause  of 
action,  and  therefore  not  permissible  because  by  the  terms  of  the  statute 
such  action  was  not  brought  within  20  days  of  the  date  of  the  order  or 
award,  as  provided  in  the  statute. 

[1]  We  regard  this  as  entirely  too  technical  and  restrictive  a  con- 
ftruction  upon  the  provisions  of  the  statute  in  question.  There  is  only 
one  cause  of  action — that  to  review  the  award  of  the  commission.  It  may 
proceed  upon  any  of  three  grounds,  and  not  upon  other  grounds.  The 
matter  brought  in  by  way  of  amendment  alleged  additional  facts  upon 
which  the  plaintiff  sought  to  maintain  its  allegation  that  the  commission 
had  acted  without  or  in  excess  of  its  powers.  There  was  but  one  cause 
of  action,  and  not  six.  In  making  the  award  the  commission  could  «ct 
but  once  without  or  in  excess  of  its  powers.  Inasmuch  as  the  amend- 
ment introduced  no  new  cause  of  action,  but  set  out  additional  facts  tipon 
which  the  plaintiff's  cause  of  action  might  be  maintained,  reference  to 
cases  holding  that  where  a  cause  of  action  is  barred  by  the  statute  of 
limitations  it  cannot  be  introduced  by  way  of  amendment  to  an  action 
begun  before  the  statute  applied  have  no  bearing  upon  this  question.  Had 
the  plaintiff  sought  to  introduce  by  amendment  facts  which  tended  to 
show  that  the  award  should  be  set  aside  because  produced  by  fraud,  or 
that  the  findings  did  not  support  the  award,  a  different  question  would 
be  presented,  as  to  which  we  make  no  intimation. 

The  second  contention  of  appellant  is  that  the  court  erred  in  holdiac 
that  Merwin  elected  to  pursue  his  common-law  remedy  against  Brah,  and 
the  plaintiffs  were  thereby  released  from  liability  for  compensation. 

Section  2394—25.   Stat    1915.   provides: 

"1.  The  making  of  a  lawful  claim  against  an  employer  *  ♦  ♦'  for 
compensation  under  section3  2394 — 3  to  2394 — 31.  inclusive,  for  the  injury 
or  death  of  an  employee  shall  operate  as  an  assignment  of  any  cause  of 
action  in  tort  which  the  empolyee  or  his  personal  representative  may  have 
against  any  other  party  for  such  injury  or  death;  and  such  employer    * 

♦  ♦  may  enforce  in  his  own  name  the  (ability  of  sudi  other 
tarty.    ♦    ♦    ♦ 

"2.  The  commencement  of  an  action  by  an  employee  against  a  third 
party  for  damages  by  reason  of  an  accident  covered  by  sections  2394 — 3  to 
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23W— ^31,  inclusive,    ♦    ♦    *    shall  operate  as  a  waiver  of  any  claim  for 
compensation  against  the  employer." 

This  assignment  of  error  involves  the  contention  that,  by  accepting 
the  medical  ,  surgical,  and  hospital  services  furnished  by  the  plaintiffs, 
Merwin  had  made  an  election  under  the  provisions  of  subdivision  1  of 
section  2394—25. 

In  the  month  of  August,  1916,  the  attorney  for  Merwin  wrote  several 
letters  to  HarloflF  in  relation  to  Merwin's  claim.    On  August  17th  he  wrote : 

"What  agreement  or  terms  have  you  come  to  with  Mr.  Brah  in 
relation  to  the  personal  injury  suit  of  Harry  Merwin?  ♦  *  »  Mr.  Mer- 
win is  desirous  of  having  the  same  adjusted  with  as  little  delay  as  possible, 
and  if  no  action  against  Mr.  Brah  will  be  successful,  that  we  can  have 
the  same  adjusted  by  your  company."  ^ 

On  August  30th  he  wrote : 

"Unless  some  substantial  oflFer  of  settlement  is  made,  we  will  have 
to  proceed  to  a  hearing  before  the  Industrial  Commission  to  adjust  the 
same." 

On  September  15th  he  wrote: 

"I  have  been  waiting  for  a  reply  concerning  the  Merwin  matter,  re- 
garding which  some  time  ago  you  stated  that  undoubtedly  the  same  would 
be  settled  within  a  sljort  time.  I  wish  you  would  give  me  full  and  exact 
information  regarding  Mr.  Brah's  attitude  towards  this  case  and  what  he 
intends  to  do  regarding  settling  the  same,  so  that  I  may  be  in  position  to 
proceed  accordingly." 

.  On  September  19th  Merwin  settled  with  Brah.  executing  a  full  and 
complete  release. 

[2]  Admitting  that  the  medical,  surgical,  and  hospital  services  rendered 
constitute  compensation  in  ordinary  cases,  we  are  of  the  opinion  that  the 
Industrial  Commission  was  in  error  in  holding  that  acceptance  of  such 
aid  under  the  circumstances  of  this  case  constitute  an  election  under  the 
provisions  of  section  2394 — 25.  We  shall  not  attempt  to  lay  down  a  rule 
which  shall  apply  to  all  cases.  Whether  or  not  the  injured  employee  has 
made  an  election  under  this  provision  of  the  statute  is  a  question  of 
intention  in  each  case,  and  each  case  must  therefore  rest  upon  its  peculiar 
facts.  It  may  be  said,  however,  that  in  any  case  the  injured  employee 
nmst  do  something  which  amounts  to  an  election  on  his  part  to  claim 
satisfaction  either  from  his  employer  or  the  negligent  third  party,  for  the 
injury  which  he  has  sustained.  Until  he  has  done  something  which 
evidences  his  intention  to  pursue  either  the  one  course  or  the  other,  the 
choice  remains  open  to  him.  The  passive  acceptance  of  medical,  surgical 
and  hospital  aid  did  not  in  this  case  amount  to  such  an  election.  When 
taken  to  the  hospital  he  was  unconscious,  and  in  no  position  to  make  an 
election.  How  can  an  election  be  inferred  under  such  circumstances? 
At  what  point  in  his  convalescense  can  it  be  said  that  acceptance  of  tHich 
aid  constituted  an  election  to  claim  satisfaction  of  his  employer?  The 
statute  should  be  so  construed  as  to  give  the  employee  a  choice  free  from 
any  restraint.  The  acceptance  of  temporary  benefits,  although  in  this  case 
extending  over  a  period  of  11  weeks,  and  amounting  to  a  considerable  sum, 
did  not  constitute  such  an  election.  The  evidence,  including  the  letters 
of  his  attorney,  shows  plainly  that  he  wavered  in  his  choice,  and  that 
when  he  did  choose  he  chose  to  proceed  against  Brah.  Procedure  a- 
gainst  the  third  party  is  made  by  the  terms  of  the  statute  to  operate  as 
a  waiver  of  any  claim  for  compensation  against  the  employer. 
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The  trial  court  therefore  correctly  held  that  the  award  of  the  In- 
dustrial Commission  should  be  vacated  and  set  aside. 
Judgment  affirmed. 
Winslow,  C.  J.,  and  Kcrwin,  J.,  took  no  part 
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MANCHESTER  ST.  ftY.  v.  BARRETT.   (No.  1445.) 

(United  States  Circuit  Court  of  Appeals,  First  Cjrcuit     May  18,  1920.) 

265  Federal  Reporter,  557. 

3  .MASTER  AND  SERVANT  — EVIDENCE  OF  VIOLATION  OF 
RXJLE  HELD  TO  WARRANT  A  FINDING  OF  NEGLIGENCE. 
Evidence  of  violation  of  a  street  railway  rule  requiring  cars  to  s^ow 
down  and  sound  gong  when  passing  another  car  which  was  running  slow- 
ly is  sufficient  to  warrant  a  finding  of  negligence  in  an  action  for  the 
death  of  an  employee,  who  had  just  stepped  from  behind  a  car  which 
slowed  down  to  permit  him  to  alight. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  278[19].) 

4.  MASTER  AND  SERVANT  —  CONTRIBUTORY  NEGLIGENCE 

HELD  FOR  JURY. 

An  employee  can  rely  on  a  rule  requiring  a  passing  car  to  slow  down, 
so  that  the  question  of  his  contributory  negligence  in  stepping  from  be- 
hind  one  car  in  front  of  another  is  for  the  jury,  especially  under  a  state 
Employers*  Liability  Act,  placing  the  burden  of  proving  contributory  neg- 
ligence on  the  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  289[4].) 

5.  MASTER  AND  SERVANT— INJURY  TO  STREET  CAR  MOTOR- 

MAN  (X)ING  TO  DINNER  "ARISES  OUT  OF  AND  IN  THE 
COURSE  OF  HIS  EMPLOYMENT,"  WITHIN  COMPENSA- 
TION ACT. 

Where  a  street  car  employee,  who  was  injured  by  a  car  just  as  he 
was  alighting  from  the  one  on  which  he  was  riding  home  to  dinner,  be- 
tween his  morning  and  afternoon  hours  of  duty*  his  injuries  arose  out  of 
and  in  the  course  of  his  employment,  within  Employers*  Liability  Act  N. 
H.  §§  1,  2, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 
(I^or  oiher  definitions,   see   Words   and   Phrases,   First   and   Second 
Series,  Course  of  Employment) 

6.  MASTER   AND   SERVANT  —  STATE   COMPENSATION    ACT 

SHOULD  BE  LIBERALLY  CONSTRUED. 

The  New  Hampshire  Employers*  Liability  Act,  like  compensation  acts 
generally,  is  -a  remedial  act,  and  is  to  be  liberally  construed ;  its  underly- 
ing policy  being  that  some  fair  part  of  the  economic  loss  caused  by  indus- 
trial accidents  shall  be  borne  by  thtf  industry. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire;  Edgar  Aldrich,  Judge. 

Action  by  Ellen  Barrett,  administratrix,  against  the  Manchester 
Street  Railway.  Judgment  for  plaintiff,  and  defendant  brings  error. 
.Affirmed. 

Dc  Witt  C.  Howe,  of  Manchester.  N.  H.  (George  H.  Warren  and 
Warren,  Howe  &  Wilson,  all  of  Manchester,  N.  H.,  on  the  briefs),  for 
plaintiff  in  error. 

Alexander  Murchie,  of  Concord.  N.  H.  (Murchie  &  Murchic,  of 
Concord,  N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  Bingham,  Johnson,  and  Anderson,  Circuit  Judges. 

Vol.  Vl—Comp.  28. 
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Anderson,  C  J.  This  was  an  action  brought  by  the  administratrix 
of  William  J.  AUen  against  the  Manchester  Street  Railway  to  recover 
damages  for  personal  injuries  and  the  resultant  death  of  die  plaintifTs 
decedent. 

Allen  was  a  motorman  in  the  defendant's  employ,  and  was  injured 
on  Sunday,  December  21,  1913'  at  about  noon. 

The  action  was  brought  under  the  New  Hampshire  Employers'  Lia- 
bility Act  Laws  N.  H.  1911,  c.  163,  §§  1,  2.  This  act  permits  recovery 
for  injuries  suffered  by  employees  engaged  in  the  operation  of  electric 
cars>  when  such  injuries  arise  "out  of  and  in  the  course  of  the  employ- 
ment" and  are  caused  "by  the  negligence  of  the  employer  or  any  of  his  or 
its  officers,  agents,  or  employees." 

The  defendant  pleaded  the  general  issue  and  a  release  executed  by 
Allen  on  March  14,  1914,  about  three  months  after  his  accident.  To  this 
plea  the  plaintiff  filed  a  replicaiion,  setting  up:  (l)That  the  release 
was  not  Allen's  deed;  (2) that  it  was  obtained  by  fraud.  The  defendant 
joined  issue  on  this  replicafon.  The  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $2,600,  and  the  defendant  brought  this  writ  of  error. 

The  Salient  facts  which  the  jury  were  warranted  in  finding  are.  briefly 
stated,  as  follows: 

At  the  time  of  the  accident,  Allen's  forenoon  run  ended  at  11:15  and 
his  afternoon  run  began  at  2:30.  Within  the  intervening  period  he  was 
accustomed  to  go  home  to  his  noon  meal,  riding,  as  of  right,  and  in  accord- 
ance with  the  established  custom  among  the  defendant's  employees,  tipon 
the  defendant's  cars.  His  house  was  on  the  north  side  of  Lake  avenue, 
about  midway  between  two  regular  stops.  It  was  customary  for  the  motor- 
man  to  slow  down  the  car  in  order  to  allow  Allen,  and  at  times  members 
of  his  family,  to  drop  off  opposite  his  home.  There  was  no  rule  of  the 
company  forbidding  such  slowing  down  of  cars  to  permit  employees  to 
swing  off. 

A  rule  of  the  defendant  company  provides  as   follows: 

"Cars  Stopped  or  Running  Sicily. — When  passing  cars  that  are  not 
moving,  motorman  will  bring  his  car  to  a  stop,  and  will  not  start  until  he 
receives  two  bells  from  the  conductor.  When  passing  a  car  that  is  moving 
slowly,  motorman  must  aiso  run  slowly,  ringing  k^  gong  and  going  very 
carefully/' 

The  negligence  relied  upon  is  the  failure  of  the  motorman  on  the  car 
that  struck  Allen  to  comply  with  the  latter  part  of  this  rule,  printed  in 
italics. 

On  this  Sunday,  the  car  on  which  Allen  was  riding  slacked  to  3  or  4 
miles  an  hour;  opposite  his  house  Alien  swung  off  the  car.  and  in  order 
to  reach  his  house  had  to  cross  the  other  or  west-bound  track.  Just  as  he 
passed  behind  the  car  from  which  he  had  alighted,  which  was  moving 
slowly  away  from  him,  a  car  coming  in  the  opposite  direction,  which 
ordinarily  was  met  further  out  on  the  trip,  shot  by  without  slacking  or 
sounding  any  gong. 

While  the  evidence  shows  that  Allen  saw  or  heard  this  car  and  drew 
back,  he  failed  to  get  himself  out  of  range ;  the  car  struck  him.  hurled  him 
some  20  feet,  and  ran  130  feet  or  more  before  it  finally  stopped.  The  car 
was  of  steel  and  equipped  with  unsual  power  for  winter  work. 

There  was  evidence  that  the  car  which  struck  him  was  rtmning  at 
the  rate  of  25  miles  or  more  an  hour,  and  was  speeding  up  in  order  to  take 
a  rise  further  along.  AUen  was  rendered  unconscious  by  the  blow ;  his 
skull  was  broken.  For  the  next  2  or  3  months  he  at  times  had  hallucina- 
tions; he  spit  blood;  he  expressed  a  desire  to  kill  members  of  his  family 
and  hirrself ;  he  walked  in  the  snow  in  his  bare  feet;  he  did  many  other 
things  indicating  that  the  blow  and  fracture  of  his  skull  had  destroyed 
or  seriously  impaired  his  mental  grasp. 
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In  March,  however,  he  had  made  a  partial  recovery,  and  desired  to 
resume  work  for  the  defendant.  The  defendant  company's  claim  agent 
thereupon  induced  him  to  execute  a  release,  paying  him  in  cash  an  amount 
equal  to  what  his  wages  would  have  been,,  and  assuming  also  the  doctor's 
and  hospital  bills.  The  release  was  not  under  seal.  The  evidence  warrant- 
ed the  jury  in  tind  ng  that  the  claim  agent  knew  Allen  was  not  mentally 
fit  to  understand  the  nature  and  significance  of  his  act  in  signing  this 
release.  The  defendant  does  not  argue  that  the  evidence  did  not  warrant 
the  jury  in  finding  the  release  inva'id. 

Defendant's  counsel  argue  their  assignments  of  error  under  three 
heads.    We  follow  this  classification. 

I.  Defendant  contends  that  the  release  was  a  bar  to  the  action  un- 
less and  until  set  aside  in-  equity. 

[1]  As  pointed  out  above,  the  defendant  jo'ncd  issue  on  the  plaintiff's 
replication  ,  which  sets  up  that  the  release  was  not  Allen's  deed  and  that 
it  was  obtained  by  fraud.  It  did  not  demur  to  this  replication.  It  made 
no  contention  that  the  validity  of  the  release  should  not  be  tried  as  a  part 
of  this  suit  at  law,  until  the  evidence  of  the  pliiiul  ff  was  in.  But,  if  we 
assume  that  the  point  was  not  thus  wa.ved,  and  is  now  open  to  the  de- 
fendant, it  is  without  merit  .  See  Union  Pacific  Railway  v.  Whitney, 
198  Fed.  784,  117  C.  C.  A  392;  Union  Pacific  Railway  v.  Harris,  158  U. 
S.  326,  15  Sup.  Ct.  843,  39  L.  Ed.  1003;  Genest  v.  Odell  Mfg.  Co.,  75  N. 
H.  365,  74  Atl.  593;  Piper  v.  Railroad.  75  N.  H.  228,  72  Atl  1024.  Compare 
the  amendment  of  March  3.  1915  (38  Stat.  956),  to  section  274b  of  the 
Judicial  Code,  38  Stat.  956  (U;..  S.  Comp.  Stat.  1916,  §  1251b),  providing 
for  equitable  defenses  in  actions  at  law ;  also  U.  S.  v.  Richardson,  223  Fed. 
1010.  1013.  139  C.  C.  A.  386. 

[2]  The  question  of  the  validity  of  the  release  was  submitted  to  the 
jury  under  instructions  to  the  effect  that  the  burden  was  upon  the  plain- 
tiff to  establish  by  clear  and  convincing  proofs  that  Allen  was  not  con- 
scious of  what  he  was  doing  in  its  comprehensive  and  substantial  sense; 
that  this  required  something  more  than  a  mere  preponderance  of  evidence, 
that  the  jury  must  be  convinced  that  Allen  "was  not  in  a  condition  to 
appreciate  the  thing  that  is  set  up  against  him." 

The  defendant  has  no  cause  to  complain  of  these  instructions  as  to 
the  character  and  degree  of  proof  required ;  it  is  far  from  clear  that  they 
were  not  too  favorable  to  the  defendant. 

II.  Defendant's  second  contention  is  that  a  verdict  should  have  been 
directed  in  its  favor. 

[3]  In  support  of  this  main  contention  it  is  argued  that  the  de- 
fendant was  not  negligent.  But  clearly  there  was  evidence  warranting 
the  jury  in  finding  negligence.  The  rule  requiring  a  motorman.  when 
passing  a  car  moving  slowly,  also  to  run  slowly,  ringing  the  gong  and 
going  very  carefully,  was  fhtended  to  guard  against  just  such  accidents  as 
caused  Allen's  injury. 

[4]  But  the  defendant  also  contends  that,  even  if  the  defendant  was 
negligent.  Allen  was  guilty  of  contributory  negligence.  This  was  for 
the  jury.  Allen  knew  of  the  rule,  and  had  a  right  to  rely  upon  its  being 
complied  with.  Under  the  New  Hampshire  Employers*  Liability  Act, 
supra,  the  defendant  has  the  burden  of  proof  on  this  issue.  Even  if  the 
evidence  were  evenly  balanced,  the  plaintiff  might  recover.  Murphy  v. 
Railroad.  TJ  N.  H.  573,  94  Atl.  967;  Nawn  v.  Railroad,  TI  N.  H.  299,  305, 
91  Atl.  181.  As  pointed  out  in  this  latter  case,  the  burden  being  now  upon 
the  defendant,  "the  cases  would  seem-  to  be  few  in  which  the  iudgment"* 
of  the  jury  "must  not  be  invoked." 

The  defendant's  contention,  of  course,  is  that  Allen  should  have  seen 
the  car  and  kept  back  out  of  its  line  of  approach.  But  the  space  between 
the  car  from  which  he  had  alighted  and  the  car  which  struck  him  was 
only  8  or  10  inches.  The  approaching  car  might  have  been  found  to  be 
running  at  the  rate  of  25  miles  an  hour  or  more.     There  was  snow  on 
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the  ground.  The  only  negligence  imputable  to  Allen  was  his  failure  to 
look  for  a  second,  or  perhaps  a  fraction  of  a  second,  within  which  time  he 
was  stepping  from  behind  the  rear  of  the  car  from  which  he  had  alighted 
within  the  range  of  the  swiftly  oncoming  car.  It  was  for  the  Jury  to  say 
whether,  in  the  light  of  his  knowledge  of  the  rule  requiring  sudi  oncoming 
car  to  move  slowly  and  to  sound  the  gong,  of  his  knowledge  that  the  car 
was  usuaPy  met  further  out,  and  of  the  fact  that  he  was  accustomed  to 
alight  from  this  car  and  safely  cross  to  this  house,  his  failure  within  this 
brief  instant  of  time  to  see  and  avoid  this  approaching  car  was  or  was 
not  contributory  negligence. 

[5,  6]  Defendant  also  contends  that  the  case  does  not  come  within  the 
New  Hampshire  Employers*  Liability  Act  on  the  ground  that  the  accident 
did  not  arise  "out  of  or  in  the  course  of  the  employment." 

This  assignment  is  without  merit.  It  calls  for  no  elaborate  discussion. 
Allen  rode  home  on  the  defendant's  car  and  alighted  therefrom  as  an  in- 
cident of  his  employment.  He  was  not  out  as  a  pleasure  seeker  or  as 
a  church-goer.  He  was  a  motorman  going  to  his  dinner.  Under  such 
circumstances,  the  overwhelming  weight  of  authori*y  is  that  the  injury 
was  suffered  as  a  natural  incident  of  his  work.  The  New  Hampshire 
Employers*  Liability  Act,  like  compensation  acts  generally,  is  a  remedial 
act,  and  is  to  be  liberally  construed.  See  Lizotte  v.  Nashua  Mfg.  Co.. 
78  N.  H.  354,  357,  100  Atl.  757;  Morin  v.  Nashua  Mfg.  Co.,  78  N.  H.  567, 
569.  103  Atl.  312;  Boody  v.  K.  &  C.  Mfg.  Co.,  11  N.  H.  208,  90  Atl.  859, 
L.  R.  A.  1916A,  10,  Ann,  Cas.  1914D,  1280. 

The  underlying  policy  of  the  modem  Compensation  and  Employers* 
Liability  Act  is  that  some  fair  part  of  the  econonrc  loss  caused  by  in- 
dustrial accidents  shall  be  borne  by  the  industry.  Allen's  accident  was 
plainly  an  industrial  accident;  at  any  rate  there  was  evidence  warranting 
the  jury  in  so  finding.  It  is  enough  to  cite  a  few  of  the  numerous  cases 
dealing  with  this  point:  Donovan*s  Case,  217  Mass.  Id,  104  N.  E.  431, 
Ann.  Cas  1915C,  778;  Sundine's  Case.  217  Mass.  1,  105  N.  E.  433.  U  R. 
A.  1916A,  318;  Hallefs  Case,  232  Mass.  49,  121  N.  E.  503.  In  these 
opinions  many  of  the  large  number  of  other  cases  are  cited  and  discussed. 
See,  also,  article  in  25  Harvard  Law  Review,  p.  401,  by  Francis  H.  Bohlen, 
in  which  there  is  an  elaborate  and  learned  discussion  of  the  phrase  found 
in  most  of  the  Compensation  Acts,  "arfsing  out  of  or  in  the  course  of 
employment,"   citing  and   reviewing  the   leading  cases. 

III.  Finally,  defendant's  counsel  contend  that  the  jury  was  erroneous- 
ly instructed. 

We  find  no  merit  in  this  contention.  Indeed,  the  defendant's  requests 
for  instructions,  except  so  far  as  included  in  the  contentions  discussed 
above,  were  in  substance — very  nearly  in  words — given.  The  charge  was 
careful  and  accurate,  and  fully  protected  all  the  defendant's  rights. 

The  Judgment  of  the  Distirct  Court  is  affirmed,  with  costs  to  the 
defendant  in  error. 
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SCHMIDT  V.   PURSELL  ct  al.     (Civ.  3362.) 

(District  Court  of  Appeal,  First  District,  Division  2,  California.  May  11. 
1920.    Hearing  Denied  by  Supreme  Court  July  8.  1920.) 

190  Paciftc  Reporter  846. 

2.  MASTER  AND  SERVANT— NONCOMPLIANCE  WITH  SAFETY 

ORDER  NOT  "GROSS  NEGLIGENCE"  WITHIN  COMPENSA- 
TION ACT. 

Failure  of  master  to  comply  with  general  safety  order  of  the  In- 
dustrial Accident  Commission  of  which  he  had  no  notice  would  not 
of  itself  constitute  "gross  negligence"'  within  the  meaning  of  Workmen's 
Compensation.  Insurance,  and  Safety  Act,  §  12(b),  as  amended  by  St. 
1915,  p.  1081,  §  2. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Scries,  (jross  Negligence.) 

3.  MASTER  AND  SERVANT— SAFETY  ORDER  OF  INDUSTRIAL 

ACCIDENT  COMMISSION  NOT  CONCLUSIVELY  PRE- 
SUMED REASONABLE  IN  ACTION  FOR  DAMAGES. 
In  an  action  by  a  servant  for  damages  for  gross  negligence  under 
Workmen's  Compensation,  Insuiance,  and  Safety  Act,  §  12(b),  >as 
amended  by  St.  1915,  p.  lOiSl,  §  2,  general  safety  orders  of  the  Industrial 
Accident  Commission  are  not  conclusively  presumed  to  be  reasonable 
and  to  fix  reasonable  and  proper  standards  and  requirements  for  safety, 
under   section   66   of  the   act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

4.  MASTER  AND  SERVANT— GENERAL   SAFETY   ORDERS   OF 

INDUSTRIAL  ACCIDENT  COMMISSION  MUST  BE  SERVED 

UPON  EMPLOYER  UNDER  COMPENSATION  AND  SAFETY 

ACT. 

Safety  orders  of  the  Industrial  Accident  Commission  do  not  become 
effective  until  served  upon  the  employer,  under  Workmen's  Compensa- 
tion, Insurance,  and  Safety  Act,  §  59. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

5.  MASTER  AND  SERVANT— ESSENTIALS  FOR  RECOVERY  FOR 

GROSS  NEGLIGNCE  UNDER  COMPENSATION  ACT  STATED; 

"WILLFULLY  DISREGARD." 

It  is  incumbent  upon  a  servant  suing  for  personal  injuries  caused 
by  gross  negligence,  under  Workmen's  Compensation,  Insurance.,  and 
Safety  Act,  §  12(b),  as  amended  by  St.  1915,  p.  1081,  §  2,  to  prove  that 
injury  resulted  both  from  gross  negligence  and  from  willful  disregard  of 
life,  limb,  or  bodily  safety;  the  term  "to  willfully  disregard"  meaning  to 
intentionally  do  or  fail  to  do  something  which  contributed  to  the  injury, 
having  actual  knowledge  of  the  perils  incident  thereto,  or  having  what 
in  law  is  equivalent  to  such  actual  knowledge. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

Appeal  from  Superior  Cburt,  Los  Angeles  County;  L.  H.  Valentine, 
Judge. 

Action  by  Frederick  A.  Schmidt  against  Henry  Pursell  and  Arthur 
Purscll,  doing  business  under  the  name  and  style  of  Pursell  Bros.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.    Affirmed. 
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Warren  L    Williams,  of  Los  Angeles,  for  appellant. 
Duke  Stone,  of  Los  Angeles,  for  respondents. 

NouRSE,  J.  Plaintiff  appeals  from  a  judgment  in  favor  of  defendants 
in  an  action  for  damages  for  personal  injuries  sustained  by  plaintiff  while 
in  the  employ  of  the  defendants.  Plaintiff  chose  to  avail  himself  of  sec- 
tion 12  (b)  of  the  Workman's  Compensation.  Insurance,  and  Safety  Act, 
as  amended  in  1915  (Stats.  1915,  p.  1081,  §  2),  and  effective  at  the  time 
of  the  injury,  and  waived  compensation  under  the  act.  Section  12  then 
provided  that,  when  conditions  of  compensation  existed,  the  right  to  re- 
cover pursuant  to  the  provisions  of  the  act  should  be  the  exclusive  remedy 
against  the  employer,  "except  that  when  the  injury  was  caused  by  the  em- 
ployer's gross  negligence  or  willful  misconduct  and  such  act  or  failure 
to  act  causing  such  injury  *  *  ♦  indicated  a  willful  disregard  of  the 
life,  limb,  or  bodily  safety  of  employees,  any  such  injured  employee  may, 
at  his  option,  either  claim  compensation  under  this  act  or  maintain  an 
action  at  law  for  damages."  The  complaint  alleged  that  the  accident  was 
the  result  of  the  gross  negligence  of  the  defendants  in  failing  to  proper- 
ly equip  a  jointer  machine  upon  which  plaintiff  was  employed  with  the 
necessary  safety  appliances,  and  also  that  it  was  the  result  of  the  willful 
disregard  of  the  life,  limb,  and  bodily  safety  of  the  plaintiff  on  the  part 
of  sad  defendants  in  refusing  and  neglecting  to  equip  said  machine  with 
such  safety  appliances.  It  was  also  alleged  that  the  cylinder  head  and 
guard  was  a  necessary  equipment  and  part  of  said  machine  to  prevent  the 
operator  thereof  from  coming  in  contact  with  the  knife  and  mangle. 
These  allegations  were  all  denied  by  thf  answer,  and  the  court  found  that 
the  defendants  were  not  guilty  of  gross  negligence  nor  of  a  willful  dis- 
regard of  the  life,  limb,  or  bodily  safety  of  the  plaintiff  in  refusing  to 
equip  said  machine  with  such  safety  appliances,  and  also  that  such  safety 
appliances  were  not  at  the  time  a  necessary  equipment  to  prevent  the  ope- 
rator thereof  from  coming  in  contact  with  the  knife  or  mangle  of  the 
machine.  It  was  also  found,  in  accordance  with  the  allegations  of  the  an- 
swer, that  plaintiff  was  thoroughly  familiar  with  the  workings  and  the 
danger  incident  to  the  use  of  the  machine.  The  appeal  is  confined  solely 
to  au  attack  upon  that  portion  of  the  findings  which  negative  gross  negli- 
gence on  the  part  of  the  defendants. 

The  facts  material  to  the  opinion  are  that  plaintiff  had  been  in  the 
employ  of  defendants  for  some  five  months  prior  to  the  accident  and  had 
become  thoroughly  familiar  with  the  machine  upon  which  he  received 
the  injury.  He  was  an  experienced  operator  and  had  worked  for  many 
years  on  machines  of  this  nature,  some  of  which  had  guards  or  safety 
devices;  others  had  not.  On  July  20,  1917,  five  days  prior  to  the  date  of 
the  injury,  an  employee  of  the  Industrial  Accident  Commission  notified 
defendants  that  the  machine  should  be  equipped  with  a  safety  device,  and, 
acting  upon  such  notice,  the  defendants  placed  an  order  for  such  equip- 
ment, which,  however,  had  not  been  received  at  the  time  of  the  injury. 
In  this  connection  one  of  the  defendants  testified  that  they  had  not  been 
notified  prior  to  the  20th  of  July  to  equip  the  machine  with  a  safety  de- 
vice, and  that  it  was  impossible  to  obtain  one  within  the  five  days.    ^ 

[1]  The  theory  of  appellant  is  that  the  failure  of  respondents  to  com- 
ply with  the  general  order  of  the  Industrial  Accident  Commission  relating 
to  the  equipment  of  similar  machines  with  safety  devices,  after  having 
been  personally  instructed  so  to  do  in  this  instance  by  one  of  the  em- 
ployees of  the  commission,  constitutes  gross  negligence  entitling  appel- 
lant to  recover  in  this  case.  The  argument  in  this  connection  is  based 
upon  a  misunderstanding  of  the  record,  in  that  the  record  fails  to  dis- 
close that  any  general  order  of  the  Industrial  Accident  Commission  was 
offered  or  received  in  evidence.  In  the  briefs  it  is  argued  that  a  certain 
general  order  of  the  commission  required  the  equipment  of  similar  ma- 
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chines  witfi  cylindrical  cutter  heads,  but  this  order  was  not  offered  in 
evidence,  and,  though  it  may  have  been  referred  to  in  argument  before 
the  trial  judge,  it  is  not  such  a  matter  as  can  be  given  judicial  notice. 
Thus  the  argument  of  appellant  resolves  itself  into  this,  that  the  failure 
of  defendants  to  equip  the  machine  with  safety  devices  immediately  upon 
the  direction  of  the  employee  of  the  Industrial  Accident  Commission  con- 
stitutes gn'oss  negligence  on  their  part.    In  his  opening  brief  it  is  said: 

*  We  would  not  be  understood  as  insinuating  that  violation  of  the 
s'atute  in  itself  constituted  'gross  negligence.*  That  is  not  our  position 
here/* 

[2-4]  If  the  violation  of  a  statute  in  itself  does  not  constitute  gross 
'Negligence   (and  there  is  respectable  authority  to  that  effect,  though  in 
reserving  decision  upon  that  point  in  an  order  denying  a  hear'ng  after 
^^^jgment  in  the  District  Court  of  Appeal  of  the  Second  District  in  Helme 
Bo     ""^^t  Western  Milling  Co.,  185  Pac.  510,  our  Supreme  Court  has  cast 
.    '^e  doutt  upon  the  extent  of  the  rule  in  this  state),  surely  the  failure 
^  comply  with  some  general  safety  order  of  the  Industrial  Accident  Com- 
^issicyn  of  which  the  employer  may  have  had  no  notice  would  not  con- 
Sfr'tutc'  gross  negligence.     Section  66  of  the  act  (St.  1913,  p.  309),  as  in 
effect     at  the  lime  of  the  injury,provided  that  every  order  of  the  commis- 
sion   sliould  be  admissible  as  evidence  in  any  prosecution  for  the  violation 
°^  <:'eTnain  provisions  of  the  act,  and  that  in  every  such  prosecution  they 
*%tiJoi  be  conclusively  presumed  to  be  reasonable  ar^jd  to  fix  reasonable 
^cf      i:>s-oper  standards  and  requirements  for  safety.     But  by  this  section 
^.^e      c:>»-ders  are  conclusively  presumed  to  be  reasonable  only  in  prosecu- 
,  ^o^x  is         -£ot  violations  of  the  act.     The  presumption  does  not  apply  to  an 
(*'ti<^r^      for  damages  instituted  by  an  employee  under  section  12  (b).    Fur- 


ire  these  orders  do  not  become  effective  until  served  upon  the  em- 


n^"3^^»~-  Section  59.  The  record  discloses  that  no  service  was  made  of 
^y  <^^m— der  upon  defendants  other  than  the  oral  instruction  given  to  them 
7  iix^i  employee  of  the  Industrial  Accident  Commission  on  July  20th. 
^*  td^  this  instruction  it  does  not  appear  what  time  was  given  the  em- 
vno3r^-K-^  to  comply,  and  the  reasonableness  of  the  order  having  been  di- 
te(rt:l3,r  ^ut  in  issue  by  the  allegations  of  the  comp4aint  of  the  necessity 
?^  ^^^^^-aipping  the  machine  with  a  certain  safety  device,  and  the  court  hav- 
^8r  ^cz^^cjind  that  such  was  not  necessary,  it  must  follow  that  the  finding  of 
*"  -mrt  upon  the  issue  of  gross  negligence  and  willful  disregard  of  the 

"to  the  employee  was  proper,  and  that  an^f  other  finding  under  the 
stances  would  have  had  no  support  in  the  evidence. 

tt      t  -^  3     Furthernrore,  appellant  having  waived  his  right  to  compensation 

V*^^<l^cl  him   by   the   Workmen's   Compensation,    Insurance,   and    Safety 

^^^«     ^.T^<I  chosen  to  proceed  in  this  action  at  law  for  damages,  it  was  in- 

^*^p^^«^t  upon  him  to  prpve  that  the  injury  resulted  both  from  the  gross 

^Kli^errice   (or  willful  misconduct)   of  respondents  and  from  the  willful 

aisr^gr^^^  of  the  life,  limb,  or  bodily  safety  of  appellant.     The  willful 

isre^i-^^l  of  the  safety  of  an  employee  means  something  more  than  mere 

^^**8r«ice  or  carelessness.     To  willfully  disregard  the  safety  of  an  em- 

P  oyee    is  to  intentionally  do  or  fail  to  do  something  which  contributes  to 

Ij^ .  '"^Jury,   having  actual  knowledge   of   the   perils   incident  thereto,   or 

^.^^"^S:    "What  in  law  is  equivalent  to  such  actual  knowledge.     The  trial 

^^^'^     ^ound  that  respondents  did  not  know  that  the  machine  was  danger- 

^  Sv^l^^^    operate  without  a  safety  device,  and  this  finding  is  not  attacked. 

^^",    *^ing  the  case,  the  willful  disregard  of  life,  limb  or  bodily  safety, 

,^Q^^*J^  is  a  necessary  element  to  recovery  in  an  action  of  this  nature,  was 

*^"e   judgment  is  affirmed. 

^^«  concur :  Langdon,  P.  J. ;  Brittain,  J. 
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.   CITY  AND  COUNTY  OF  SAN  FRANCISCO  v.  INDUSTRIAL 
ACC  COMMISSION  et  al.     (S.  F.  9260.) 

(Supreme   Court  of  California.     June  30,   1920.     Rehearing  Denied 
July  30.  1920.) 

191  Pacific  Reporter,  26. 

3.  MASTER  AND  SERVANT  —  "INJURY"  IN  PROVISION  FOR 

WORKMEN'S  COMPENSATION  INCLUDES  DISEASE. 

In  view  of  the  construction  of  the  w.ord  "injury"  in  Workmen's  Com- 
pensation Act,  §  3,  subd.  4,  and  section  6,  Const,  art.  20,  §  21,  providing 
the  Legislature  may  create  and  impose  liability  on  employers  to  compen- 
sate employees  for  any  "injury"  in  the  course  of  employment,  irrespective 
of  the  fault  of  either  party,  permits  an  award  of  compensation  for  death 
of  a  city's  hospital  employee,  caused  by  influenza  contracted  in  the  course 
of  employment,' and  not  by  any  bodily  injury  through  violence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Injury.) 

4.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SUSTAIN 

CONCLUSION     INFLUENZA    CONTRACTED     IN     EMPLOY- 
MENT. 

In  a  widow's  proceeding  under  the  Workmen's  Compensation  Act  for 
death  of  a  city's  hospital  employee  from  influenza,  evidence  held  sufiicient 
to  sustain  the  conclusion  of  the  Industrial  Commission  that  the  employee 
contracted  influenza  in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

In  Bank. 

Proceedings  for  compensation  for  death  of  her  husband  under  the 
Workmen's  Compensation  Act,  by  (jeraldine  Slattery,  opposed  by  the  City 
and  County  of  San  Francisco,  a  municipal  corporation,  the  employer.  To 
review  an  order  of  the  Industrial  Accident  Comnrision  awarding  compen- 
sation, the  employer  applies  for  certiorari.     Aifirmed. 

George  Lull,  City  Atty..  Maurice  T.  Dooling,  Jr.,  and  Hugh  L,, 
'Smith,  all  of  San  Francisco  (Redman  &  Alexander,  of  San  Francisco,  of 
counsel),  for  petitioner. 

A.  E,  Graupner  and  A.  A.  Tiscomia,  both  of  San  Francisco  (W.  H. 
Pillsbury,  of  San  Francisco,  of  counsel),  for  respondents. 

Olney,  J.  This  is  an  application  for  a  writ  of  certiorari  annulling: 
an  award  of  the  Industrial  Accident  Commission.  The  applicant  is  a 
municipal  corporation,  and  had  in  its  employ  as  a  hospital  steward  in  one  ' 
of  its  hospitals  a  man  named  Ernest  F.  Slattery.  While  so  employed, 
Slattery  was  taken  with  influenza  on  October  15,  1918,  and  died  of  that 
disease  eight  days  later.  His  widow  presented  to  the  commission  a  claim 
for  compensation  for  his  death,  and  the  commission  made  an  award  in 
her  favor.    The  present  application  is  to  annul  this  award. 

Two  grounds  are  urged  why  the  award  is  invalid.  The  first,  and 
more  important,  is  that  the  awarding  of  compensation  for  death  by  dis- 
ease, the  origin  of  which  was  not  a  bodily  injury  suffered  through  vio- 
lence, is  beyond  the  powers  of  the  commission.  The  second  is  that  there 
is  no  evidence  to  support  the  finding  of  the  commission  that  the  disease 
of  which  Slattery  died  was  contracted  in  the  course  of  his  employment, 
and  arose  out  of  it. 
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The  decision  on  the  first  question  presented  turns  on  the  meaning  to 
be  given  to  the  word  **injury"  as  used  in  article  20,  §  21,  of -our  Constitu- 
tion. The  section  has  been  amended  since  Slatter/s  death,  but  at  that 
time  it  read: 

"The  Legislature  may  by  appropriate  legislation  create  and  enforce 
a  lial^Iity  on  the  part  of  all  employers  to  compensate  their  employees  for 
an  injury  incurred  by  the  said  employees  in  the  course  of  their  employ- 
ment, irrespective  of  the  fault  of  either  party.** 

The  word  "injury"  as  so  used  means,  of  course,  only  bodily  injury, 
and  the  position  of  the  city  is  that  it  means  only  bodily  injury  suffered  by 
or  resulting  from  violence,  while  the  position  of  the  commission  is  that  it 
it  covers  any  harmful  effect  upon  the  body,  whether  by  violence  or  by 
disease.  The  word  is  frequently  used  in  both  the  broader  and  the  more 
limited  sense.  In  common  usage,  it  has  the  more  general  meaning.  Thus, 
Webster  defines  "injury"  as:  (1)  "Any  wrong,  damage,  or  mischief  done 
or  suffered";  as  (2)  "a  source  of  harm**;  or  as  (3)  *a  wrong  or  damage 
done  to  another."  On  the  other  hand,  when  personal  injuries  are  spoken 
of,  there  are  apt  to  be  meant  only  bodily  injuries  suffered  through  vio- 
lence in  some  form  or  to  some  extent,  traumatic  injuries.  The  exact 
meaning  of  the  word  "injury**  as  used  in  Workmen's  Compen^ticm  Acts, 
or  in  a  similar  connection,  has  come  before  the  courts  for  consideration 
on  numerous  occasions,  and  their  rulings  are  by  no  means  harmonious.  . 
On  the  one  hand,  there  are  a  number  of  cases  holding  that  the  word  has 
the  more  limited  meaning.  An  example  of  this  is  Linnane  v.  MtnsL  Brew- 
ing Co.,  91  Conn.  158,  99  Atl.  507,  L.  R.  A.  1917D,  77,  where  it  was  held 
that  the  injury  or  harm  suffered  by  disease,  and  that  compensation  was 
not  allowable  for  the  death  of  an  employee  by  pneumonia  contracted  as 
the  result  of  unusual  exposure  and  exhaustion  in  the  course  of  his  em- 
ployment. Other  examples  along  the  same  line  are  Industrial  Accident 
Comm.,  etc.,  v.  Brown,  92  Ohio,  309,  110  N.  E.  744,  L.  R.  A.  1916B,  1277; 
Adams  V.  Acme,  etc.,  Co.,  182  Mich.  157,  148  N  W.  485,  L.  R.  A.  1916A, 
283.  Ann.  Cas.  1916D,  689;  Richardson  v.  Greenburg,  188  App.  Div.  248, 
176  N.  Y.  Supp.  651 ;  Liondale,  etc.,  Works  v.  Riker,  85  N.  J.  Law,  426,  89 
Atl.  929.    • 

On  the  other  hand,  there  are  a  large  number  of  decisions  which  adopt 
the  broader  meaning,  and  hold  that  compensation  is  allowable  for  the  in- 
jury or  harm  done  by  disease,  although  the  disease  is  not  contracted  as 
the  result  of  any  violence  whatever  in  the  ordinary  sense  of  that  word. 

Under  the  English  Workmen's  Compensation  Act,  compensation  is, 
or  was  allowable  only  for  "personal  injury  by  accident,"  a  much  more 
r.mited  expression  than  that  found  in  our  constitutional  provision,  and 
one  in  which  it  might  well  be  thought  there  was  some  implication  of  an 
injury  by  violent  external  means.  Nevertheless,  the  House  of  Lords  held 
in  Brinton's  v.  Turvey,  L.  R.  Ap.  Cases  (1905)  230,  that  compensation 
was  allowable  for  the  injury  sustained  by  a  workman  from  anthrax  con- 
tracted by  him  in  the  handling  of  infected  wool;  there  being  no  violence 
other  than  bacteria  from  the  wool  found  their  way  into  his  system. 

Similarly,  it  was  held  in  Scott  v.  Pearsoa,  L.  R.  2  K.  B.  Div.  (1916) 
61,  that  compensation  was  allowable  for  cattle  ringworm  contracted  by  an 
employee  by  coming  in  contact,  not  violent,  with  infected  calves.  , 

Along  the  same  line,  the  House  of  Lords  held  in  Glasgow  Coal  Co. 
V.  Welsh,  L.  R.  2  Ap.  Cases  (1916)  1,  that  a  miner  was  entitled  to  comt- 
pensation  for  rheumatism  contracted  by  him  as  a  result  of  his  being  re- 
quired to  stand  for  a  number  of  hours  in  cold  water  to  bale  out  the  mine 
pit. 

The  Indiana  Workmen*s  Compensation  Act,  like  the  English  Act,  al- 
lows compensation  for  "personal  injury  or  death  by  accident."  But  in 
United  Paperboard  Co.  v.  Lewis  (Ind.  App.)  117  N.  E.  276,  compensa- 
tion was  allowed  to  a  workman   for  acute  nephritis  contracted  by  him 
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through  his  being  required  to  work  for  several  hours  in  heated  paper 
pulp.  The  following  portion  of  the  opinion  is  pertinent  here,  the  italics 
being  ours: 

"The  courts  have  also  differed  as  to  whether  a  disease  following  an 
employment,  should  be  considered  an  injury  by  accident  within  the  mean- 
ing of  such  acts.  In  the  various  decisions  on  this  subject  it  is  generally 
recognized  that  diseases  are  of  two  classes:  First,  the  so-called  industrial 
or  occupational  diseases,  which  are  the  natural  and  reasonably  to  be  ex- 
pected results  of  a  workman  following  a  certain  occupation  for  a  con- 
siderable period  of  time;  second,  diseases  which  are  the  result  of  some 
unusual  condition  of  the  employment.  The  first  class  is  illustrated  by 
lead  poisoning  and  the  second  by  pneumonia  following  an  enforced  ex- 
posure. As  a  rule  such  industrial  or  occupational  diseases  are  not  con- 
sidered as  injuries  by  accident  and  in  the  absence  of  special  statutory 
provision  compensation  is  not  allowed  therefor.  On  the  other  hand,  it  is 
generally  accepted  that  a  disease,  which  is  not  the  ordinary  result  of  an 
employee's  work,  reasonably  to  be  anticipated  as  a  result  of  pursuing  the 
same,  but  contracted  as  a  direct  result  of  unusual  circumstances  connect- 
ed therewith,  is  to  be  considered  an  injury  by  accident,  and  comes  within 
the  provisions  of  acts  providing  for  compensation  for  personal  injury  so 
caused   [citing  a  long  l.rt  of  authorities]." 

In  Hurle's  Case,  217  Mass.  223,  104  N.  E.  336,  L.  R.  A.  1916A,  279, 
•  Ann.  Cas.  191 5C,  919,  a  workman  employed  to  tend  furnaces  for  making 
gas  claimed  compensation  for  the  loss  of  his  sight  due  to  an  acute  attack 
of  optic  neuritis  induced  by. poisonous  gases  from  the  furnaces  to  which 
his  work  constantly  exposed  him.  The  Massachusetts  act  allowed  com- 
pensation for  "personal  injury"  without  requiring  that  it  be  by  accident, 
and  the  question  discussed  by  the  court  was  as  to  whether  the  case  was 
one  of  a  "personal  injury."    The  discussion  concludes  thus: 

"The  learned  counsel  for  the  insurer  in  his  brief  has  made  an  ex- 
haustive arid  ingenious  analysis  of  the  entire  act  touching  the  words 
'injury*  or  'injuries,*  and  has  sought  to  demonstrate  that  it  cannot  apply 
to  an  injury  such  as  that  sustained  in  the  case  at  bar.  But  the  argument 
IS  not  convincing.  It  might  be  decisive  if  'accident'  had  been  tl\e  statutory 
word.  It  is  true  that  in  interpreting  a  statute  words  should  be  construed 
in  their  ordinary  sense.  Injury,  however,  is  usually  employed  as  an  inclu- 
sive word.  The  fact  remains  that  the  word  'injury,'  and  not  'accident,* 
was  employed  by  the  Legislature  throughout  this  act.  It  would  not  be 
accurate,  but  lax,  to  treat  the  act  as  if  it  referred  merely  to  accidents." 

In  State  v.  Trustees,  138  Wis.  133,  119  N.  W^  806,  20  L.  R.  A.  (N.  S.) 
1175,  the  widow  and  children  of  a  policeman  dying  from  pneumonia  con- 
tracted by  exposure  in  the  course  of  his  duty  made  application  for  a 
pension  under  a  statute  which  provided  for  a  pension  to  the  dependents 
of  a  policeman  "injured"  in  the  performance  of  his  duty.  It  was  con- 
tended that  by  injury  was  not  meant  disease  merely,  and  upon  this  point 
the  court  said  (138  Wis.  135,  119  N.  W.  807,  20  L.  R.  A.  [N.  S]  1175)  : 

"The  word  'injury,'  in  ordinary  modern  usage,  is  one  o*  very  broad 
designation.  In  the  strict  sense  of  the  law,  especially  the  common  law, 
its  meaning  corresponded  with  its  etymology.  It  meant  a  wrongful  in- 
vasion of  legal  rights,  and  was  not  concerned  with  the  hurt  or  damage 
resulting  from  such  invasion.  It  is  thus  used  in  the  familiar  law  phrase 
damnum  absque  injuria.  In  common  parlance,  however,  it  is  used  broadly 
enough  to  cover  both  the  damnum  and  the  injuria  of  the  common  law, 
and  indeed  is  more  commonly  used  to  express  the  idea  belonging  to  the 
former  word,  namely,  the  effect  on  the  recipient  in  the  way  of  hurt  or 
damage,  and  we  cannot  doubt  that  at  this  day  its  common  and  approved 
usage  extends  to  and  inchides  any  hurtful  or  damaging  effect  which  may 
be  suffered  by  any  one.  Hence,  unless  some  reason  to  the  contrary  is 
presented,  it  should  be  so  understood  in  these  statutes.     Subdivision  1,  § 
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^1,  Stats.  (1898).    The  respondent  contends  that,  nevertheless,  the  word 

^^''ould  be  limited  to  the  results  of  external  violence.     By  itself  the  word 

'njury*  Qr  Injure'  has  no  more  application  to  the  result  of  violence  than 

^  the  result  of  any  other  injuriofus  influence.     A  disease  resulting  from 

.^^I/gence  of  a  physician  in  failing  to  give  treatment  is  just  as  much  an 

^^Jvry  in  common  phrase  as  if  it  resulted  from  affirmative  maltreatment 

Or   ^.xtemal  violence." 

The  following  cases,  in  none  of  which  was  the  element  of  violence 

t^rcscTiX,  are  along  the  same  line:     Alloa  Coal  Co.  v.  Drylie,  6  B.  W.  C. 

C      3^8     (death  by  pneumonia) ;   Hood  v.  Maryland,  etc.,  Co.,  206  Mass. 

^23.     a2    N.  E.  329.  30  L.  R.  A.  (N.  S.)*  1192.  138  Am.  St.  Rep.  379  (con- 

|'a<rtiTisr  of  glanders):  Dove  v.  Alpena,  etc.,  Co.,  198  Mich.  132,  164  N. 

H^     2^3     (death  by  antl  rax)  ;  Vennen  v.  New  Dells  Lumber  Co.,  161  Wis. 

^O^       15-4  N.  W.  640,  L.  R.  A.  1916A,  273,  Ann.  Cas    1918B,  293   (death 

^y    ^yi>Fioid  fever). 

-i^'iraailly  there  is  the  decision  in  this  state  in  Hartford,  etc.,  Co.  v. 
Indus^rrf  al  Accident  Commission,  32  Cal.  App.  481,  163  Pac.  225,  where  an 
^I>l<::>3^^e  engaged  in  handling  pulverized  grain,  and  who  contracted  an 
^."^<^^i^Mni  of  the  nose  and  throat  from  the  grain,  was  allowed  compensa- 
tion. ^  -l-'he  sole  point  discussed  in  the  opinion,  to  be  sure,  is  as  to  whether 
tht  di^^ase  was  caused  by  the  man's  employment,  but  nevertheless  it  is 
a  c^^^cri^£on  that  canriot  be  justified  unless  the  word  "injury"  is  broad 
^'^'^^STl^       to  include  the  harm  done  by  disease. 

f  ^  J       As  between  these  two  conflicting  lines  of  decision  it  is  not  neces- 

^^y^^^o      determine  where  the  weight  of  authority  lies,  or  which  cases  are 

S^-  "^"^t^r  reasoned.    \i  those  which  give  the  broader  meaning  to  the  word 

.^iniiax-^r**  do  not  lay  down  the  better  rule,  they  at  least  establish  this,  that 

j^^^j"*^ot  be  said  that  the  broader  meaning  is  an  impossible  or  unrea- 

Q      ^^1>1^      one.    The  situation  then,  as  it  presents  itself  in  connection  with 

^L  *"     ^^^^•'istitutional  provision,  is  at  least  that  both  by  general  usage  and  by 

^"^      ^^<^sions  of  ihe  courts  the  word  "injury"  may  have  e^her  of  two 

^-^^^^^^^^S^s,  and  that  either  is  reasonable  and  possible.    In  such  a  situation, 

•      ^*"^      ^^    constitutional  provision  may  well  have  either  of  two  meanings,  it 

^yj^^     ^/■^T^  damental  rule  of  constitutional  construction  that,  if  the  Legisla- 

j^^^    "^s    by  statute  adopted  one,  its  action  in  this  respect  is  well-nigh,  if 

(^Q^^**H>letely,  controlling.    When  the  Legislature  has  once  construed  the 

jj^^^^^^iation,  for  the  courts  then  to  place  a  different  construction  upon  it 

3X1^     t:Fiat  they  must  declare  void  the  action  of  the  Legislature.     It  is  no 


small 


atter  for  one  branch  of  the  government  to  annul  the  formal  ex- 


j^j-  ^^  ^y  another  and  co-ordinate  branch  of  power  committed  to  the  lat 
stitvi*-^^  the  courts  should  not  and  must  not  annul,  as  contrary  to  the  Con- 
sta»»^^^*^»    ^  statute  passed  by  the  Legislature,  unless  it  can  bfe  said  of  the 


statvit:^ 


t:l-iat  it  positively  and  certainly  is  opposed  to  the  Constitution.    This 


a(|Q.^^'"*^^ntary.     But  plainly  this  cannot  be  said  of  a  statute  which  merely 
XiQ^Jr^^'     o»ie  of  two  reasonable  and  possible  constructions  of  the  Constitu- 

•^^  I-r»  Fargo  v.  Powers  (D.  C.)  220  Fed.  697.  709,  it  is  said: 
const:  ^  *^^  constitutional  provisions  in  question  are  susceptible  of  two 
cr  ^i^'^'-^^^tiions — one  being  that  contended  for  by  complainants,  the  oth- 
ing-  ^^^^  ^sken  by  the  Legislature — the  action  of  the  Legislature  in  adopt- 
as  tH*^^  *^^  those  construction^  and  enacting  a  statute  carryig  it  into  effect, 
acts  ^*-?  construed,  must  be  deemed  conclusive.  That  rule  is:  That  the 
contr^  ^  *^**^  Legislature  are  to  be  presumed  constitutional  until  the 

provi^-*"^^      is  shown;  and  it  is  only  when  they  manifestly  infringe  some 
^ot\,       i^^^*^    of  the  Constitution  that  they  can  be  declared  void  for  that  rea- 
XVv^'lar*  *^      case  of  doubt,  every  presumption,  not  clearly  inconsistent  with 
3\\ty   o^^^^^fi^c  or  subject-matter,  is  to  be  made  in  favor  of  the  constitution- 
exem-;«  _      t:lie  act.    The  power  of  declaring  laws  unconstitutional  should  be 
^<i     with  extreme  caution,  and  never  where  serious  doubt  exists  as 


cxercij 
toth. 


Conflict.' 
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"Where  a  statute  has  been  adopted  in  carrying  into  effect  a  constitu- 
tional provision^  the  constitutional  provision  and  statute  must  both  be  so 
construed  as  to  permit  the  act  to  stand.  This  question  was  passed  on  in 
People  V.  Blodgett,  13  Mich.  151,  161,  162,  where  Judge  Christiancy  says: 
'But  it  has  been  strenuously  insisted  here  that  these  principles  can  only 
properly  apply  when  the  doubt  exists  as  to  the  construction  of  the  act, 
and  not  where  it  arises  upon  the  meaning  of  a  constitutional  provision; 
that  it  is,  in  all  cases  the  duty  of  the  court  first  to  fix  and  jsettlc  the 
meaning,  definitely,  of  the  ConsticUtion,  whatever  may  be  their  dotibts 
upon  it,  and  then  to  examine  th^  act  and  apply  it  to  the  Constitution. 
Now,  it  strikes  me,  as  a  self-evident  proposition,  that  the  question  wheth- 
ther  a  legislative  act  confiicts  with  the  Constitution  must,  of  necessity, 
equally  involve  the  examination  of  both,  and  that,  while  it  can  make  but 
little  practical  difference  which  is  first  examined  and  construed,  the  more 
logical  order,  when  it  is  claimed  that  an  act  is  unconstitutional,  would 
be  first  to  determine  what  the  act  is.  Nor  can  I  perceive  any  good  ground 
for  holding  that  the  doubt  which  is  to  restrain  us  from  pronoimcing  the 
act  unconstitutional  must  be  confined  to  the  meaning  of  the  act;  nor  why 
courts  can  be  bound  to  settle,  fix,  and  declare  the  meaning  of  the  one, 
in  spite  of  their  doubts,  more  than  of  the  other.  The  doubt  which  is  to 
save  the  act  is  the  doubt  of  the  conflict ;  and  this  may  arise  alike  from  the 
construction  of  the  one  or  the  other,  or  both.  In  fact,  it  will  be  found 
that,  in  much  the  greater  number  of  cases,  where  the  rules  above  cited 
have  been  laid  down,  the  doubts  arise  upon  the  construction  of  the  Con- 
stitution, and  not  upon  that  of  the  act  which  was  claimed  to  conflict  with 
it.' 

*'In  Board  of  Education  v.  State  Board  of  Assessors,  133  Mich.  120, 
94  N.  W.  669,  the  question  of  the  construction  of  this  constitutional  pro- 
vision was  before  the  court,  which  gave  effect  to  the  legislative  construc- 
tion, saymg:  'But  it  is  urged  in  behalf  of  the  power  exercised  by  the 
board  in  this  case  that,  if  the  act  is  subject  to  this  construction,  it  is  in 
conflict  with  the  constitutional  amendment  itself.  In  determning  this 
question,  "under  well-settled  rules,  we  are  not  to  ignore  the  contempor- 
aneous construction  placed  upon  the  amendment  by  the  Legislature  it- 
self.' Kennedy  v.  Gies,  25  Mich.  92;  Pfeiffer  v.  Board  of  Education,  118 
Mich.  564,  n  N.  W.  250,  42  L.  R.  A   536." 

See,  also.  County  of  Tulare  v.  County  of  Kings,  117  Cal.  195,  49  Pac. 
8;  Railroad  Commissioners  v.  Market  Street  Ry.  Co.,  132  Cal.  677,  64  Pac. 
1065. 

In  the  present  case,  the  Legislature  has  constmed  the  Constitution, 
and  has  placed  upon  the  word  "injury"  the  broader  meaning  possible  to  it. 
Section  6  of  the  Workmen's  Compensation  Act  (St.  1917,  p.  831)  provides 
that  compensation  shall  be  given  by  an  employer  "for  any  injury  sus- 
tained by  his  employees  arising  out  of  and  in  the  course  of  the  employ- 
ment and  for  the  death  of  any  such  employee  if  the  injury  shall  proxi- 
mately cause  death."  Subdivision  4  of  section  3  of  the  act  defines  injury 
as  follows: 

"4.  The  term  'injury,'  as  used  in  this  act,  shall  include  any  injury  or 
disease  arising  out  of  the  employment.  In  case  of  aggravation  of  any 
disease  existing  prior  to  such  injury,  compensation  shall  be  allowed  only 
for  such  proportion  of  the  disability  due  to  the  aggravation  of  such  prior 
disease  as  may  reasonably  be  attributed  to  the  injury." 

[2,  3]  The  Constitution  cannot  be  given  the  more  limited  meaning 
contended  for  by  the  city  without  declaring  this  provision  in  the  statute 
void.  This  we  cannot  do,  unless  there  is  a  plain  and  unmistakable  con- 
flict between  the  statute  and  the  Constitution.  But  there  is  no  such  plain 
and  unmistakable  conflict,  since  the  statute  does  no  more  than  adopt  what 
is  at  least  a  possible  and  not  unreasonable  construction  of  the  Constitu- 
tion. This  being  the  case,  it  must  be  held  that  the  provision  of  the  Com- 
pensation Act,  whereby  a  disease  arising  out  of  employment  is  declared 
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^?  ^  an  injury  for  which  compensation  shall  be  paid,  is  not  unconstitu- 
^^Hal,  but  is  operative  and  controlling. 

o    As  to  the  second  contention  of  the  city,  that  Slattery  did  not  contract 

w  ^.  influenza  from  which  he  died  because  of  his  employment,  the  facts 

,*jj  *^d  upon  in  its  support  are  that  an  epidemic  of  the  disease  was  raging 

^en       ^^^  ^^  ^^^  time,  that  the  disease  is  highly  infections,  and  was  so- 

rjj^^'al  that  one  out  of  every  ten  in  the  city  contracted  it,  and  that  every 

•y*, '^ber  of  the  community  was  exposed  to  it  to  a  more  or  less  extent. 

^^  existence  of  these   facts  cannot  be  doubted,  and   from   them   it   is 

''"Etied  that  it  cannot  be  said  with  any  reasonable  certainty  that  Slattery 

^iJtracted  the,  disease  because  of  his   employment   as  hospital   steward, 

^^en  though  he  was  handling  influenza  cases.     It  is  also  contended,  and 

ip^^y*  ^^^^  compensation  is  not  due  merely  for  injury  by  disease  contracted 

by  an    employee,  while  employed.     The  injury  must  be  one  arising  out 

of  the    employment,  and  where  the  injury  is  by  disease  there  must  exist 

thc^  relation  of  cause  and  effect  between  the  employment  and  the  disease. 

It    is  ^  also  true  that  to  justify  an  award  there  must  be  an  affirmatively 

shoMfirk^  of  a  case  within  the  statute  or,  concretely,  it  must  affirmatively 

3/>/>car     here  that  Slattery  contracted  the  disease  from  which  he  died  be- 

caixsc     oi  his  employment. 

Or»  the  other  hand,  the  evidence  showed  that  the  incubation  period 
*^  t:^-^  ^disease  is  from  one  to  four  days,  that  Slattery  in  the  course  of  his 
'^"^-'^^  <during  the  five  days  preceding  his  being  taken  ill  had  to  handle 
ind  MrM.^»^<^  been  exposed  to  at  least  12  developed  <;ases  of  influenza,  that  so 
^^^^  "^^  l-crnown  he  was  not  exposed  to  any  cases  except  in  the  course  of  his 
*^**I^I<=>3'"«Tient,  that  he  lived  only  half  a  block  from  the  hospital  where  he 
J^^^  ^«T^^j>1oyed,  and  during  the  two  weeks  preceding  his  illness  had  been 
•  ^^*'*^*^*^Sr  very  hard,  and  had  gone  directly  from  his  home  to  work  and 
^Ti  M  s  work  to  his  home,  and  had  not  been  out,  that  his  exposure  be- 
<:>  -£  his  work  was  far  greater  than  that  of  the  average  person,  and 
'^»'»^ong  the  nurses  in  the  hospitals  of  the  dty,  a  class  exposed  in 
^l~Ee  same  degree  as  Slattery,  the  proportion  who  contracted  the  dis- 
f rom  50  to  85  per  cent,  as  against  10  per  cent,  for  the  community 


tro»Ta 
caiis^ 

ease     s 

posiaa- 


becrx 


^»~al.*  The  preponderance  of  the  medical  testimony  also  was  to  the 
"^l^at  Slattery  contracted  the  disease  as  a  result  of  his  peculiar  ex- 
-       "tic  it  incidental  to  his  employment. 

3  It,  of  course,  cannot  be  said  that  from  these  facts  it  is  certain 
"^ery  contracted  his  sickness  because  of  his  employment.  But  cer- 
*  ^  not  required.  It  is  not  even  required  that  the  award  be,  in  our 
^*^t  in  accord  with  the  preponderance  of  the  evidence,  in  order  that 
x^ot  at  liberty  to  annul  it.  We  cannot  disturb  the  award  unless  we 
V"  that  a  reasonable  man  could  not  reach  the  conclusion  which  the 
s^ion  did.    This  we  cannot  say  in  the  present  case. 

tliere  had  been  no  epidemic  in  San  Francisco  at  the  time,  and  it 
^ci  that  Slattery  as  hospital  steward  had  been  exposed  directly  to 


*<lcrable  number  of  influenza  patients,  and  was  not  known  to  have 

^  -^^cpiosed  otherwise,  and  had  come  down  with  the  disease  within  the 

^  .      ^      of  incubation  after  his  exposure,  the  conclusion  that  the  disease 

a«S^^^    to  his  exposure  in  the  course  of  his  work  could  hardly  be  ques- 

^^^'d  •  *  these  are  the  actual  facts,  with  the  single  exception  that  an 

^^^e^*^^*^  was  raging.    To  the  extent  of  the  severity  of  this  epidemic  the 

^^^<tV^^^    of  the  conclusion  js  weakened.     It  may  well  be  that  if  the  epi- 

^^^^V-    ^"^^^^  ^^  severe  that  the  proportion  of  the  general  public  who  were 

^ixacic^^    was  anything  like  as  great  as  the  proportion  of  those  exposed 

^5  '^^s    Slattery,  the  question  of  whether  he  was  attacked  because  of  the 

e^^?^^'"e  incident  to  his  employment  or  because  of  the  exposure  general 

^0  ^"^  Pviblic  would  be  so  much  a  matter  of  conjecture  and  speculation  as 

^1  to  Avarrant  a  definite  conclusion  as  the  basis  of  an  award.     But  the 

^^ittai   fact  is  that  of  person  exposed  as  was  Slattery  the  proportion  of 

i^osc  attacked  was  from  five  to  eight, times  as  great  as  the  proportion  of 
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those  not  so  exposed.  This  ratio  is  so  great  that  it  cannot  be  said  Uiat 
the  commission  was  not  justified  in  concluding  from  it,  in  connection  with 
the  other  facts,  that  Slattery's  illness  was  due  to  the  peculiar  exposure  of 
his  employment.  Its  conclusion  is  the  more  justified  by  the  fact  that  it 
coincides  >yith  the  conclusions  of  most  of  the  physicians  who  testified. 
Their  opinions  upon  a  point  of  this  character  are  entitled  to  considera- 
tion, since  it  is  a  part  of  their  vocation  to  observe  diseases  and  how 
they  spread,  and  to  draw  conclusions  from  their  observations. 

Award  affirmed. 

We  concur :  Angellolti,  C.  J. ;  Shaw,  J. ;  Lawlor,  J. ;  Lennon,  J. ;  Wil- 
bur, J..  Sloane,  J. 


CONTINENTAL    CASUALTY    CO.    v.    INDUSTRIAL    ACCIDENT 
COMMISSION  et  al.     (Civ.  3251.) 

(District    Court    of    Appeal,    Second    District,    Division    1,    California. 

May  6,  1920.) 

190  Pacific  Reporter  849. 

1.  MASTER    AND    SERVANT— ACCIDENT    ''ARISING    OUT    OF 

EMPLOYMENT"  WITHIN  COMPENSATION  ACT  DEFINED. 

Accidents  "arising  out  of  the  employment"  within  the  Workmen's 
Compensation  Act  are  those  in  which  it  is  possible  to  trace  the  injury  to 
the  nature  of  the  employee's  work,  or  to  the  risks  to  \thich  the  employer's 
business  exposes  the  employee,  and  they  must  result  from  a  risk  reasonably 
incident  to  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

2.  MASTER    AND    SERVANT— ACCIDENT    DURING    VACATION 

HELD  NOT  ONE  "ARISING  OUT  OF  EMPLOYMENT'  WITH- 
IN COMPENSATION  ACT. 

Where  a  sales*  manager  while  spending  his  vacation  at  a  ranch  went 
by  horseback  to  a  post  office  to  answer  a  military  questionnaire,  and  was 
thrown  from  his  horse  and  injured  while  riding  over  a  trail  in  returning 
after  writing  and  mailing  a  reply  to  a  business  letter  from  his  employer 
received  at  the  ranch,  the  injury  was  not  the  result  of  an  accident  arising 
out  of  his  employment  within  the  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

Proceedings  by  Grey  M.  Skidmore  under  the  Workmen's  Compensa- 
tion Act  (St.  1917,  p.  831)  to  obtain  compensation  for  personal  injuries, 
opposed  by  the  Golden  State  Portland  Cement  Company,  the  employer, 
and  the  Continental  Casualty  Company,  insurer.  There  was  an  award  of 
compensation  by  the  Industrial  Accident  Commission  ^nd  the  Casualty 
Company  brings  certiorari.    Award  annulled: 

Jos  Crider,  Jr.,  of  Los  Angeles,  for  petitioner. 

A.  E.  Graupner,  of  San  Francisco,  for  respondents. 

Shaw,  J.  In  this  proceeding  upon  writ  of  review  we  arc  asked  to 
annul  an  award  of  compensation  made  by  the  Industrial  Accident  Corn- 
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mission  to  Grey  M,  Skidmore  for  injuries  alleged  to  have  been  sustained 
while  employed  as  sa^es  manager  by  the  Golden  State  Portland  Cement 
Jompany,  of  which  company  petitioner  was  the  insurer. 

Petitioner  attacks  the  award  upon  the  ground  that  the  evidence  is 
insuffic'ent  to  sustain  the  finding  of  the  commission  that  the  injury  to 
Skidmore  as  such  employee  arose  out  of  and  in  the  course  of  his  eniploy- 
ment. 

In  September,  1918,,  Skidmore,  accompanied  by  his  family,  went  from 
his  home  in  Los  Angeles  county  to  a  mountain  ranch  of  a  relative  in 
Northern  California,  located  some  five  miles  fi'om  a  railway  station  and 
post  office,  known  as  Island  Mounta'n,  to  spend  a  week  or  more  in  hunt- 
ing, horseback  riding,  and  like  diversion,  as  a  vacation.  He  arrived  at  the 
ranch  on  September  25th,  and  on  the  two  following  days,  free  from  any 
duties  to  his  employer,  engaged  with  marked  success  in  hunting  deer  and 
other  game  abounding  in  the  vicinity.  On  September  26th  he  received 
a  letter  from  his  employer,  dated  September  23d,  pertaining  to  a  request 
made  by  a  customer  for  an  adjustment  of  freight  upon  a  bill  of  goods 
sold  him,  and  w)iich  it  was  claimed  Skidmore  had  agreed  to  grant,  as  to 
which  Skidmore  made  reply  the  same  day;  but,  having  learned  that  some 
mail,  among  which  was  his  quetionnaire,  awaited  him  at  Island  Mountain, 
he  held  his  letter  unsealed,  and  on  the  morning  of  September  27th,  took 
his  rifle,  and,  by  horseback,  following  a  trail  representing  a  shorter  rotite 
to  the  station  and  along  wh'ch  game  was  plentiful,  went  to  Island 
Mountain,  to  which  place  his  wife,  accompanied  by  his  uncle,  proceeded  in 
a  vehicle  over  the  road.  Upon  arriving  at  the  station  he  received  another 
letter  from  his  employer,  dated  September  26th,  con'aining  information  of 
general  interest  as  to  the  progress  of  the  business,  but  nothing  calling  for 
answer,  though  at  the  station,  in  finishing  his  letter  in  reply  to  that  of 
September  23d,  he  made  such  comments  and  suggestions  as  might  be  ex- 
pected from  a  sales  manager  on  his  vacation,  referred  to  his  success  in 
hunting,  and  ended  his  letter  by  saying  "am  riding  down  to  the  station 
horseback  five  miles  to  fix  up  my  questionnaire."  After  answering  the 
questionnaire,  he  assisted  his  uncle  in  loading  some  grain  and  then  went 
to  his  horse,  which  he  mounted  to  return  to  the  ranch,  when  he  was 
thrown   therefrom   and   his  leg  broken. 

[1,  21  It  thus  appears  that  the  accident  occurred  at  a  time  when  Skid- 
more was  relieved  from  duty  as  an  employee  of  the  Golden  State 
Portland  Cement  Company  and  while  he  was  engaged  in  the  diversions  in- 
cidental to  the  vacation  granted  him,  among  which  was  horseback  riding 
and  hunting.  His  t:me  was  his  own,  to  use  as  he  pleased.  His  purpose 
in  going  to  the  station,  as  stated  by  him  in  his  letter,  was  to  answer  his 
quest'onnaire.  For  his  own  diversion  he  went  horseback,  and,  since  deer 
were  plentiful  along  the  trail,  he  took  his  rifle.  The  mailing  of  the  letter 
to  his  employer  was  a  mere  incident  of  the  trip;  but,  conceding  the  writ- 
ing and  mailing  of  the  letter  was  within  the  scope  of  his  employment,  he 
was  not  injured  while  engaged  in  such  act,  but  afterwards,  and  when,  up- 
on his  own  time,  free  from  any  duties  to  his  employer,  he  had  engaged  in 
the  diversions  of  his  vacation.  Gemhardt  et  al.  v.  Industrial  Accident 
Commission  of  California,  185  Pac.  307.  He  is  no  more  entitled  to 
under  the  law  to  claim  compensation  from  his  employer  for  the  injury 
which  happened  to  him  in  thus  returning  to  the  ranch  than  he  would  have 
been  had  it  occurred  while  he  was  traveling  from  his  home  in  Los  Angeles, 
to  the  place  where  his  vacation  was  to  be  spent.  .'The  accidents  arising 
out  of  the  employment  of  the  person  injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  nature  of  the  employee's  work  or  to  the 
risks  to  which  the  employer's  business  exposes  the  employee.  The  accident 
must  be  one  resulting  from  a  risk  reasonably  incident  to  the  emplojrment. 
Coronado  Beach  Co.  v.  Pillsbury  et  al.,  172  Cal.  682,  158  Pac.  212,  L.  R. 
A.  1916F,  1164.    There  was  nothing  in  the  nature  of  Skidmore's  duties  to 
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his  employer  which  required  him  to  ride  horseback  over  this  trail,  carrying 
a  rifle,  in  traveling  from  the  station  back  to  the  ranch;  and  hence  it  is 
impossible,  to  trace  the  injury  to  the  nature  of  the  employee's  work  or 
the  risks  to  which  the  employer's  business  exposed  the  employee  as  it^ 
sales  manager.  Ward  v.  Industr'al  Accident  Commission,  175  Cal.  42, 
164  Pac.  1123,  L.  R.  A.  1918A,  233.'  The  nature  of  his  employment  was 
not  such  as  to  expose  him  to  the  dangers  incidental  to  the  means  adopted 
for  his  pleasure  while  on  his  vacation,  and  could .  not  have  been  con- 
templated in  connection  with  the  employment.  McNichol's  Case,  215  Mass. 
497,  102  N.  E.  697.  L.  R.  A.  1916A,  306. 

In  our  opinion,  the  injury  sustained  did  not  arise  out  of  the  employ- 
ment, which  fact  must  be  made  to  appear  in  order  to  entitle  an  employee 
to  compensation.  , 

The  award  is  annulled. 

We  concur:  Conrey,  P.  J.;  James  J. 


INDUSTRIAL  COMMISSION  et  al.  v.  FUNK.  (No.  9751.) 

(Supreme  Court  of  Colorado.    June  7,  1920.    Rehearing  Denied  July  6, 

1920.) 

191  Pacific  Reporter  125. 

1.  MASTER  AND  SERVANT—INJURY  TO  EMPLOYEE  DISOBEY- 

INC. SAFETY  (3RDER  HELD  ONE  "ARISING  OUT  OF  AND 
IN  COURSE  OF  EMPLOYMENT"  WITHIN  COMPENSATION 
ACT. 

Death  of  employee  engaged  in  mining  from  an  open  pit  on  the  fall 
of  overhanging  bank  held  the  result  of  an  accident  arising  out  and  in  the 
course  of  the  employment  within  Workmen's  Compensation  Act.  though 
employee  had  been  ordered  not  to  work  under  overhanging  bank  without 
first  causing  it  to  be  caved  off;  such  order  being  one  dealing  only  with 
employee's  conduct  without  limiting  his  sphere  of  employment, 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375tlJ.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.)  , 

2.  MASTER  AND  SERVANT— COMPENSATION  HELD  SUBJECT 
TO    REDUCTION    FOR   DISOBEDIENCE   OF   SAFETY    RULE; 

'REASONABLE  RULE  FOR  SAFETY  OF  EMPLOYEES." 
Disobedience  by  employee  engaged  in  mining  silica  from  open  pit 
of  employer*s  order  not  to  work  in  pit  withou^  causing  the  overhanging 
bank  to  be  caved  off  held  a  violation  of  a  "reasonable  rule  *  *  *  for 
the  safety  of  the  employees,"  wi.hin  Workmen's  Compensation  Act  1915, 
§  61,  providing  that  compensation  may  be  reduced  SO^per  cent,  for  such 
violation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [17].) 

3.  MASTER  AND  SERVANT— "CASUAL"  EMPLOYMENT  WITH- 

IN COMPENSATION   ACT  DEFINED. 

That  employment   is  not  for  any  specified  length  of  time,  or  that 
injury  occurs  shortly  after  employee  begins  work,   does  not  make  the" 
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cmploynient  "casual"  within  Workmen's  Compensation  Act,  §  4  (c)  II, 
makinj;  the  act  inapplicable  to  an  employee  whose  employment  is  but 
"casuaL" 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.)  , 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Casual.) 

4.  MASTER    AND    SERVANT— BRICK    MANUFACTURER'S    EM- 

PLOYEES MINING  SILICA  HELD  NOT  "CASUAL"  EM- 
PLOYEES WITHIN  COMPENSATION  ACT. 
Where  brick  manufacturer  owned  and  regularly  operated  in  connec- 
tion with  his  brick  business  a  silica  bed,  employes  engaged  in  the  mining 
of  the  silica  were  not  engaged  in  a  "casual"  employment  within  Work- 
men's Compensation  Act,  §  4  (e)  II,  making  the  act  inapplicable  to  person 
whose   employment    is   "casual." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.)  , 

5.  MASTER  AND  SERVANT— EMPLOYER  HELD  WITHIN  COM- 

PENSATION ACT  THOUGH  LESS  THAN  STATUTORY 
NUMBER  OF  EMPLOYEES  WORK  AT  SAME  PLACE;  "IN 
OR  ABOUT  SAME  PLACE  OF  EMPLOYMENT";  "COMMON 
EMPLOYMENT." 

Brick  manufacturer  who  operated  a  silica  bed  in  connection  with 
his  brick  business,  and  who  employed  more  than  four  employees,  was 
liable  for  compensation  for  death  of  silica  miner,  under  Workmen's  Com- 
pensati(^  Act,  though  fewer  than  fotir  employees  were  engaged  at  the 
silica  bed,  notwithstanding  section  4  (d)  III,  making  the  act  inapplicable 
to  employers  of  less  than  four  employees  "in  or  about  the  same  place 
of  employment/'  the  silica  miners  being  engaged  in  a  common  employ- 
ment with  the  employees  working  in  the  brick  yard,  and  the  act  being 
applicable  in  view  of  section  4  (d)  II,  if  four  or  more  persons  are  regular- 
ly employed  in  the  same  business  or  in  "common  employment,"  even 
though  fewer  than  four  are  employed  at  the  particular  place  where  ac- 
c'dent  occurred;  citing  1  Words  and  Phrases  (Second  Series)  p.  808. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(l^or  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series.  Common  Employment.) 

Denison  and  Burke,  JJ.,  dissenting. 

En  Bank. 

Error  to  District  Court.  Yuma  County;  L.  C.  Stephenson.  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  1915  by  Fannie 
Gaines  for  compensation  for  death  of  her  husband,  Sam  Ga'nes.  opposed 
by  Martin  D.  Funk,  doing  business  as  the  Wray  Brick  Company,  employer. 
Award  for  claimant  by  the  Industrial  Commission  of  Colorado  was  set 
aside  by  the  district  court,  and  the  commission  and  claimant  bring  error. 
Reversed  and  remanded,  with  directions. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S.  Fine,  Asst.  Atty.  (}en.  (H.  E. 
Curran,  of  Denver,  of  counsel),  for  plaintiffs  in  error. 

M.  M.  Bukeley,  of  Wray,  and  Wayne  C.  Williams,  of  Denver,  for 
defendant  in  error. 

Allen.  J.    This  cause  is  one  brought  and  prosecuted  under  the  pro- 
visions of  the  Workmen's  Compensation  Act.     On  June   14,   1916,   Sam 
Gaines  and  Wililam  Gaines,   father  and  son,  respectively,  were,  as  the 
result  of  an  accident,  killed  while  in  the  employ  of  Martin  D.Funk,  doing 
Vol.  VI— Comp.  2». 
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business  as  the  Wray  Brick  Company.  On  August  26,  1918,  the  Industrial 
Commission,  after  due  proceedings  and  a  hearing,  awarded  certain  com- 
pensation to  one  Fannie  Gaines,  the  widow  of  Sam  Gaines,  deceased,  as 
his  dependent  during  his  lifetime.  Thereafter  Martin  D.  Funk,  the  em- 
ployer and  who  had  been  ordered  to  pay  such  compensation,  filed  a  peti- 
tion for  rehearing,  and  the  same  was,  on  September  30,  1918,  denied  by 
the  commission.  On  November  18,  1918.  Funk  commenced  an  action  in 
the  district  cotirt  of  Yuma  county  to  set  aside  the  order  and  award  of  the 
comm  ssion,  and  on  November  5,  1919,  the  district  court  set  aside  the 
order  and  award.  The  Industrial  Commission,  and  Fannie  Gaines,  as 
claimant  of  compensation,  bring  the  cause  here  for  review. 

The  record  presents  three  main  questions  of  law  for  our  determina- 
tion, namely: 

(1)  Did  the  accident,  which  caused  ;he  death  of  Sam  Gaines  and 
William  Gaines,  arise  out  of  and  in  the  course  of  the  employment  of  the 
decedents  ? 

(2)  Was  Sam  Gaines,  at  the  time  of  the  accident,  an  employee,  with- 
in the  meaning  of  the  Workmen's  Compensation  Act,  who  or  whose  de- 
pendents would  be  entitled    to  compensation  under  the  act? 

(3)  Was  Martin  D.  Funk  such  an  employer  as  to  be  or  to  become 
subject     to  the  provisions  of   the  Workmen's  Compensation  Act, 

It  is  plain  from  the  provisions  of  the  Workmen's  Compensation  Act, 
and  it  is  not  controverted,  that,  if  any  one  or  more  of  the  foregoing 
questions  must  be  answered  in  the  negative,  no  compensation  was  allow- 
able to  any  one,  and  the  order  and  award  of  the  commission  cannot  be 
upheld.  The  d "strict  court  set  aside  the  order  and  award  on  grounds 
which  are  the  equivalent  of  answering  the  first  two  questions  in  the 
negative. 

Relevant  to  the"  first  question,  the  findings  of  the  commission,  which 
are  supported  by  the  evidence,  are  as  follows: 

'That  at  the  date  of  their  death,  they  (Sam  (jaines  and  William 
Gaines)  were  employed  by  the  said  Martin  D.  Funk,  doing  business  as 
the  Wray  Brick  Company,  in  mining  silica  from  an  open  pit  or  bank  then 
owned  and  operated  by  the  said  Martin  D.  Funk  in  connection  with  with 
his  brick  business  in  the  city  of  Wray,  Colo.  That  while  so  employed  and 
engaged  in  mining  silica  under  the  bank,  the  top  caved  off,  completely 
covering  the  said  William  and  Sam  Gaines  and  causing  almost  instant 
death.    ♦    ♦     ♦ 

**That  from  the  evidence  produced  at  said  hearing  the  commission 
finds  that  the  said  Sam  Gaines  was  guilty  of  violating  a  reasonable  safety 
rule,  in  this:  That  the  said  Martin  D.  Funk  has  specifically  ordered  and 
directed  that  the  said  Sam  and  William  Gaines  were  not  to  work  under 
the  overhanging  silica  bank  without  first  causing  the  same  to  be  caved  off. 
That  the  said  Sam  and  Williams  Gaines  had  not  caved  off  the  top  of  the 
silica  bank  as  directed,  and  that,  in  accordance  with  the  Workmen's  (Com- 
pensation Law,  compensation  or  death  benefits  should  therefore  be  re- 
duced  SO  per   cent." 

Whether  it  is  to  be  held  that  the  accident  arose  out. of  and  in  the 
course  of  the  employment  depends  upon  the  consequences  which  we  find 
result  from  the  disobedience  of  the  order  or  direction,  mentioned  in  the 
findings. 

In  1.  Honnolds  on  Workmen's  Compensation,  p.  390,  §  113,  the  author 
says: 

"Disobedience  to  an  order  or  breach  of  a  rule  is  not  of  itself  sufficient 
to  disentitle  a  workman  to  compensation,  so  long  as  he  does  not  go  outside 
the  sphere  of  his  employment.  There  are  prohibitions  which  limit  the 
sphere  of  employment,  and  prohibitions  which  deal  only  with  conduct 
within  such  sphere.     A  transgression  of  a  prohibition  of  the  latter  class 
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leaves  the  sphere  of  employment  where  it  was,  and  consequently  will  not 
prevent  recovery  of  compensation.  A  transgression  of  the  former  class 
carries  with  it  the  result  that  the  man  has  gone  outside  the  sphere." 

[1]  In  the  instant  case,  it  should  be  noted  that  the  commission  found 
that  the  workman  wgis  directed  "not  to  work  under  the  overhanging 
silica  bank  without  first  causing  the  same  to  be  caved  off."  It  is  thus 
seen  that  the  workman  was  not  prohibited  working  at  all  on  the  silica 
bank  in  question,  but  was  instructed  to  cave  off  the  top  before  commencing 
I  he  work  of  raining  at  that  particular  place.  The  order  related  to  the 
manner  in  which  thSit  particular  section  of  the  silica  bank  was  to  be 
worked.  The  order,  therefore,  dealt  only  with  the  conduct  of  the  work- 
man within  his  sphere  of  employment,  and  did  not  limit  such  sphere. 
Under  the  rule  above  quoted  from  Homiold,  which  we  regard  as  correct, 
the  violation  of  the  order  or  direction  involved  in  this  case  did  not  make 
the  accident  one  arising  out  of  and  in  the  course  of  the  employment,  and 
it  cannot  therefore*  be'  held  that  the  deceased  were  not  within  the  scope 
of  their  employment  at  the  time  of  the  accident. 

[2]  The  commission  regarded  the  disobedience  of  the  order  as  a  viola- 
tion of  "a  reasonable  safety  rule,"  and  for  that  reason  reduced  the  com- 
pensation 50  per  cent.,  under  section  61  of  the  Worlcmen's  Compensation 
Act  of  1915  (Laws  1915,  p.  551),  which  provides  for  such  action  *'where 
injury  remits  from  employee's  willful  failure  to  obey  any  reasonable  rule 
adopted  by  the  employer  for  the  safety  of  the  employee."  We  agree  with 
the  commission  s  conclusion  that  the  order  in  question  was  a  safety  rule, 
within  the  meaning  of  the'  act.  With  reference  to  the  direction,  the  em- 
ployer testified : 

"I  told  them  that  the  bank  was  safe  here  and  here  (pointing)  and  here 
not  to  take  any  more  out  unless  he  caved  it  down  from  the  top.  while 
it  might  stand  if  left  alone,  if  they  dug  any  further  it  might  cave  on  them." 

It  is  also  plain  from  the  section  last  cited  (section  61.  c.  179.  S.  L." 
1915)  that  a  willful  violation  of  a  safety  rule  does  not  defeat  compensa- 
tion, but  only  reduces  it  50  per  cent. 

The  defendant  in  error,  the  employer  and  respondent  in  the  pro- 
ceedings before  the  commission,  contends,  with  reference  to  the  second 
question  presented  in  this  case,  that  Sam  Ga'nes  was  not  such  an  em- 
ployee as  would  be  entitled  to  compensation  under  the  act.  or  whose 
dependents  would  be  so  entitled.  In  this  connection  it  is  insisted  that 
William  and  Sam  Gaines  were  "casual"  employees,  and  reliance  is  placed 
upon  section  4  (e)  II  of  the  act,  where  it  is  provided  that  the  term  "em- 
ployee** shall  not  include  "any  person  whose  employment  is  but  casual." 

[3,  4]  The  evidence  shows  that  the  employer  was  in  the  business  of 
manufacturing  brick.  The  silica  bed  upon  which  the  employees  worked 
was  operated  in  connection  with  such  business,  and  for  the  purpose,  at 
least  among  others,  of  furnishing  material  used  in  the  manufacture  of 
brick.  The  work  of  Sam  and  William  Gaines,  performed  at  the 
silica  mine,  was  therefore  in  the  usual  course  of  the  business  of  the  em- 
ployer. Stich  service  was  not  merely  incidental  to  the  business,  nor  oc- 
casional. The  mining  of  silica  was  carried  on  continuously,  or  at  least 
with  regularity.  The  employees  at  the  mine  were  employed  to  do  a 
particular  part  of  a  service  recurring  somewhat  regularly,  with  the  fair 
expectation  of  the  continuance  for  a  reasonable  time.  It  does  not  render 
an  employment  casual  that  it  is  not  for  any  specified  length  of  time, 
or  that  the  injury  occurs  shortly  after  the  employee  begins  work.  Ujider 
the  facts  above  stated,  and  the  principles  announced,  we  conclude  that 
Sam  and  William  Gaines  were  not  castial  employees,  within  the  meaning 
of  the  statute.  See  1  Honnold  on  Workmen's  Compensation,  §  62,  p. 
199  et  seq.,  and  cases  cited  in  the  notes;  also,  section  43.  p.  51,  Corpus 
Juris  treatse  on  Workmen's  C5)mpensation  Acts,  and  notes. 
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As  to  the  third  main  question,  hereinbefore  referred  to  in  this  opinion, 
the  contention  of  the  employer,  defendant  in  error  here,  is  to  the  effect 
that  he,  Martin  D.  Funk,  was  not,  at  the  time  of  the  accident,  such  an 
employer  as  is  subject,  without  his  election,  to  the  provisions  of  the  Work- 
men's Compensation  Act.  In  this  conneclion,  defendant  in  error  tcIIcs 
upon  section  4  (d)    III  of  the  act,  which  reads  as  follows: 

"III.  This  act  is  not  intended  to  apply  to  Employers  of  private, 
domestic  servants  or  farm  or  ranch  labor;  nor  to  employers  who  employ 
less  than  four  employees  regularly  in  the  same  business,  or  in  or  about 
the  same  place  of  employment;  provided,  that  apy  such  employer  may 
elect  to  accept  the  provfsions  of  this  act,  in  the  manner  provided  herein,  in 
which  event  he  and  his  employees  shall  be  subject  to  and  entitled  to  all 
the  provisions  of  this  act." 

The  particular  part  of  this  section  upon  which  the  defendant  in  error 
specially  relies  is  the  expression  "in  or  about  the  same  place  of  employ- 
ment" and  it  is  argued  that  the  employer  in  the  instant  case  is  not  subject 
to  the  act,  because  less  than  four  persons  were  engaged  in  performing 
services  at  the  pit  or  bank  of  silica,  where  Sam  and  William  Gaines  were 
working;  in  other  words,  it  is  contended  that  the  act  does  not  apply  to 
the  defendant  in  error  simply  because  he  employed  less  than  four  persons 
at  the  particular  place  of  employment  where  the  accident  occurred. 

[5.  6]  Under  the  construction  which  the  defendant  in  error  apparently 
places  upon  the  Workmen's  Compensation  Act,  and  particularly  section 
4  (d)  III  thereof,  an  employer  would  be  subject  to  the  act  only  as  to 
those  employees  who  work  at  a  'place  where  four  or  more  persons  are 
working,  under  employment,  and  would  not  be  subject  to  the  provisions 
of  the  act  as  to  those  -employees  who  perform  services  at  some  particular 
place,  appurtenant  to  the  employer's  business,  at  which  less  than  four  per- 
sons are  working.  Such  a  construction  of  the  statute  cannot  be  upheld.  It 
readily  appears  from  other  sections  of  the  act  that,  If  an  employer  is  sul>- 
ject  to  its  provisions,  he  is  subject  as  to  all  employees  engaged  in  a  com- 
mon employment,  even  if  a  particular  group  of  less  than  four  of  them  arc 
performing  services  at  some  One  place.  It  may  be  that  section  4  (d) 
III,  considered  literally,  to  some  extent  supports  the  contention  of  the 
defendant  in  error;  but,  if  so,  it  is  inconsistent  with  other  sections  of  the 
act  In  the  consideration  of  conflicting  provisions  in  a  statute,  the  great 
object  to  be  kept  in  view  is  to  ascertain  the  legislative  intent.  36  Cyc.  1130. 

The  intent  of  the  Legislature  as  to  who  shall  be  deemed  to  be  em- 
ployers, subject  to  the  provisions  of  the  act  or  within  the  meaning  of  the 
act,  is  expressed  in  section  4  (d)  II,  where  it  is  provided  that — 

"The  term  'employer*  shall  mean  and  include:  *  *  *  II.  Every 
person,  association  of  persons,  firm  and  private  corporation  (including 
any  public  service  corporation),  ♦  ♦  ♦  who  has  four  (4)  or  more 
persons  regularly  engaged  in  the  same  business  or  employment,  (except 
as  otherwise  expressly  provided  in  this  act)." 

Subdivision  III  of  this  section,  which  is  relied  on  by  the  defendant  in 
error,  does  not  say  who  shall  be  deemed  to  be  employers,  but  rather  who 
shall  not;  and  its  main  purpose  is  to  provide  that  the  fact  shall  not  apply 
to  employers  of  private,  domestic  servants,  or  farm  and  ranch  labor,  un- 
less such  employers  elect  to  accept  the  provisions  of  the  act. 

That  the  intent  of  the  Legislature  was  to  bring  tinder  the  act  those 
employers  who  have  four  or  more  persons  regularly  engaged  in  the  "same 
business  or  employment,'*'  as  provided  in  section  4  (d)  II,  instead  of  limit- 
ing the  application  of  the  act  to  those  having  such  number  of  persons 
"in  or  about  the  same  place  of  employment,"  according  to  the  expression 
section  9,  subd.  II,  which  reads,  in  part,  as  follows   (italics  ours)  : 

"II.  On  and  after  August  .1,  1915,  every  employer  of  four  or  more 
employees,  not  including  private  domest^  servants  and  farm  and  ranch 
laborers,  engaged  'h  a  common   employment,  shall  be  conclusively  pre- 
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sumed  to  have  accepted  the  provisions  of  this  act.  *  *  *  Any  em- 
ployer commencing  business  subsequent  to  August  1,  1915,. may  make  his 
election  not  to  become  subject  to  the  provisions  of  this  act  at  any  time 
prior  to  becoming  an  employer  of  four  or  more  employees,  in  a  common 
employment.    *    *    ♦ 

Considering  together  the  various  sections  and  subsections  above  re- 
ferred to,  they  must  be  held  to  provide  that  an  employer  is  subject  to  the 
provisions  of  the  act,  without  his  election,  if  he  employ  four  or  more 
persons  in  the  same  business,  or  if  he  is  an  employer  of  "four  or  more 
employees  engaged  in  a  common  employment." 

It  seems  clear  that  the  manufacture  of  brick,  in  the  sense  that  material 
is  made  in  to  brick,  and  the  procuring  of  material  to  be  tised  in  such 
manufacture,  together  constitute  but  one  business  or  employment. 

The  commission  found,  and  the  evidence  supports  the  finding,  that 
the  silica  mine  was  operated  by  Funk  "in  connection  with  his  brick 
bus'ness  in  the  city  of  Wray."  The  evidence  shows  that  the  employer 
operated  a  brick  manufacturing  plant  and  brick  yard  in  Wray.  and  that 
•\bcmt  20  per  cent,  of  the  volume  of  material  mined  from  the  silica  bed  or 
bank  operated  by  Funk,  and  at  which  Sam*  and  William  Gaines  wtere 
workng,  was  used  by  him  in  the  manufacture  of  brick  at  such  plant  or 
yard.  The  evidence  shows,  and  it  is  not  disputed,  that  more  than  four 
persons  were  employed  by  Funk  in  his  business  which  involved  the  manu- 
facture of  brick  and  the  mining  of  silica  used  in  such  manufacture. 
Those  mho  were  mining  silica  and  those  working  in  the  brick  yard  at 
Wray  were  each  and  all  together  engaged  in  a  common  employment, 
with  n  the  meaning  of  the  expression  "common  employment,"  as  used 
in  t^e  Workmen's  Compensation  Act.  The  reason  is  that  the  purpose  of 
the  work  of  each  was  a  common  one;  they  were  working  to  accomplish 
the  same  general  end,  the  manufacture  of  brick.  See  definitions  of 
•'common  employment"  in  1  Words  and  Phrases  (2d  Series),  p.  808. 

Under  the  views  expressed  in  this  opinion,  there  is  no  ground  shown 
in  the  record  upon  which  the  order  and  award  of  the  Commission  should 
be  set  aside.  For  the  reasons  above  indicated,  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded,  with  directions  to  affirm 
the  order  and  award  of  the  Industrial  Commission. 

Reversed. 

Denison  and  Burke,  JJ.,  dissent. 


FRANK  V.  DEEMER  STEEL  CASTING  CO. 

(Superior  Court  of  Delaware.    New  Castle.    June  4,  1920,) 

110  Atlantic  Reporter,  561. 

MASTER    AND    SERVANT -COMPENSATION    FOR    INJURIES 

HELD  PROPERLY  REDUCED. 

The  Industrial  Accident  Board  held  justified  by  the  evidence  and  to 
have  authority  under  Workmen's  (Compensation  Law,  §  133,  to  order  in- 
jured employee  to  return  to  work  for  employer  at  wages  offered,  and 
luider  section  103,  subsec.  *'b,"  to  reduce  compensation  under  the  law  to 
half  the  difference  between  wages  earned  before  ipjury  and  those  there- 
after offered. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Rice  and  Heisel,  JJ.-  sitting. 
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William  H.  Cooper,  of  Wilmington,  for  appellant 
Herbert,  H.  Ward,  of  Wilmington,  for  appellee. 

Proceedings  under  the  Workmen's  Compensation  Act  btfore  the  In- 
dustrial Accident  Board  (No.  9131,  March  17,  1920),  by  Deemer  Steel 
Casting  Company,  employer,  against  Mike  Frank,  employee,  for  review  of 
agreement  between  the  parties  as  to  compensation  for  injuries  sustained 
by  Frank.  The  industrial  Accident  Board  diminished  the  compensation, 
previouly  agreed  upon,  and  the  employee  appeals. 

Award  on  review  affirmed. 

At  the  time  Frank  was  injured  and  for  which  he  is  receiving  weekly 
compensation  he  was  employed  as  an  ordinary  laborer  about  the  plant  of 
the  appellee  company. 

This  is  an  appeal  by  Mike  Frank  from  the  award  made  on  review  by 
ihe  Industrial  accident  Board  diminishing  his  weekly  compensation  pre- 
viously agreed  upon.  The  case  originally  came  before  the  Industrial 
Accident  Board,  October  14,  1919,  for  commutation  of  the  then  present 
value  of  the  compensation  agreed  upon,  to  wit:  $10.50  per  week  based 
on  an  average  weekly  wage  of  $21  .(X)  per  week-  etc.  The  board  made  the 
commutation  prayed  for.  From  the  award  the  Deemer  Steel  Casting 
Company  appealed  to  the  Superior  Court  for  New  Castle  County,  and 
on  December  13".  1919.  the  court  reversed  the  award,  holding  that  the 
board  erred  in  classifying  Frank's  injuries  and  in  commuting  the  weekly 
payments  agreed  upon.  Deemer  Steel  Citing  Co.  v.  Mike  Frank,  7 
Boyce, ,  108  Atl.  283. 

Subsequently,  February  19,  1920,  the  Deemer  Steel  Casting  Com- 
pany petitioned  the  Industrial  Accident  Board  to  review  the  compensation 
agreed  upon  on  the  ground  that  the  incapacity  of  the  injured  employee 
had  d  minished.  At  the  hearing  the  company  offered  to  take  Mike  Frank 
back  in  its  employment,  and  give  him  steady  work  at  the  rate  of  twenty- 
five  cents  per  hour  for  fifty-two  and  one-half  hours  per  week.  The 
president  of  the  company  testified  among  other  things: 

"I  told  him  [Mike  Frank]  after  he  was  hurt  that  at  any  time  he  got 
so  he  wanted  to  work  we  would  give  him  something  to  do  around  the 
plant  at  twenty-five  cents  an  hour  picking  up  nails  or  scrap  out  of  the 
sand  for  fifty-two  and  one-half  hours  per  week,  at  which  he  would  be 
permanently  employed.  *  *  * "  That  Mike  Frank  could  earn  the 
amount  they  offered  to  pay  him. 

Dr.  McEntee  testified  that  Frank  was  able  to  do  the  work  offered 
to  him.  Counsel  for  Frank  made  application  for  a  continuance  of  the 
case  which  the  board  refused  to  grant  unless  it  could  be  shown  that 
Frank  was  not  able  to  do  the  kind  of  work  offered.  It  was  contended 
for  Frank  that  the  fact  of  the  offer  of  the  company  to  take  him  baok  in 
its  employment  and  pay  him  for  such  work  as  he  was  able  to  do  about 
its  plant  did  not,  in  itself,  establish  the  earning  power  of  Frank,  and  that 
he  should  be  allowed  to  introduce  evidence  as  to  his  general  earning  power'. 

The  board  made  the  following  informal  order,  dated  the  seventeenth 
day  of  March.  1920: 

"Mike  Frank  is  ordered  to  go  back  to  work  next  Monday  with 
Deemer  Steel  Casting  Company,  and  compensation  is  to  be  paid  up  to  and 
including  Sunday-  March  7.  Thereafter  and  while  he  is  in  the  employ 
of  Deemer  Steel  Casting  Company  at  a  wage  of  thirteen  dollars  and 
twelve  and  one-half  cents  per  week,  the  compensation  payable  to  Mike 
Frank  shall  be  fifty  per  centum  of  the  difference  between  twenty-one  dol- 
lars per  week,  wa^es  earned  at  and  prior  to  the  date  of  injury  and 
thirteen  dollars  twelve  and  one-half  cents,  the  amount  at  which  he  goes 
to  work,  or  three  dollars  ninety-four  cents  per  week,  and  a  formal  order 
shall  be  made  to  this  effect." 
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And  also  made  the  following  formal  order: 

"(1)  That  the  payment  of  compensation  heretofore  ordered  to  be 
paid  to  Mike  Frank  at  the  rate  of  ten  dollars  fif'.y  cents  per  week  be 
terminated  as  of  March  7,  1920;  (2)  that  from  the  period  beginning 
March  8,  1920,  and  until  oiherwise  ordered  by  this  board,  or  terminated 
by  'the  Delaware  Workmen's  Compensation  Law  of  1917/  as  amenedd, 
compensation  should  be  paid  by  Deemer  Steel  Casting  Company  to  Mike 
Frank  at  the  rate  of  three  dollars  ninety-four  cents  per  week." 

Per  Curiam.  The  court  believe  it  is  not  necessary  to  determine  the 
jrcneral  earning  power  of  the  injured  employee  in  cases  where  work  is 
offered  suitable  to  his  capacity',  by  the  employer,  for  the  reason  that  under 
section  3i93nn,  Code  1915,  section  133  of  the  Delaware  Workmen's  Com- 
pensation Law  of  1917,  as  amended,  it  is  provided: 

"If  an  injured  employee  refuses  employment  suitable  to  his  capacity, 
procured  for  him-  he  shall  not  be  entitled  lo  any  compensation  at  any 
time  during  the  continuance  of  such  refusal,  unless  in  the  opinion  of  the 
Industrial  Accident  Board,  such  refusal  was  justifiable.    ♦    ♦    *  " 

Section  103,  subsec.  **b/'  of  the  act  provides: 

"For  disability  for  work  partial  in  character  (except  the  particular 
cases  mentioned  in  the  next  succeeding  subsection  [c]  of  this  section), 
fifty  per  centum  of  the  difference  between  the  wages  received  by  the 
injured  employee  before  the  injury  and  the  earning  power  of  the  em- 
ployee thereafter,  but  such  compensation  shall  not  be  more  than  fifteen 
dollars  per  week.  This  compensation  shall  be  paid  during  the  period  of 
such  partial  disability  for  work,  not,  however,  beyond  two  hundred  and 
eigh'y-five  weeks.  Should  total  disability  for  work  be  followed  by  par- 
tial disability  for  work,the  period  of  two  hundred  and  eighty-five  weeks 
mentioned  in  this  subsection  (b)  shall  be  reduced  by  the  number  of 
weeks  during  which  compensation  was  paid  for  such  total  disabilhy." 

We  think  that  the  Tindustrial  Accident  Board  was  justified  by  the 
evidence  and  had  the  power  and  authority  under  section  133  to  order  Mike 
Frank,  the  claimant,  to  go  4o  work  for  the  Deemer  Steel  Casting  Com- 
pany, at  the  employmen't  procured  which  was  suitable  to  his  capacity  for 
work,  and  under  section  103,  subsec.  "b"  to  make  an  order  reducing  his 
compensation  from  ten  dollars  fifty  cents  per  week  to  three  dollars  ninety- 
four  cents  per  week,  until  otherwise  ordered  by  said  board  or  terminated 
by  the  Delaware  Workmen's  Compensation  Law  of  1907,  as'  amended. 

For  the  reasons  s^.ated,  the  award  and  order  of  the  said  board  is  in 
all  things  affirmed;  and  it  is  ordered  that  a  copy  of  this  decision  be  filed 
with  the  prothonotary  of  this  court,  and  that  the  prothonotary  shall  file 
a  certified  copy  thereof  with  the  Industrial  AccideJnt  Board. 

It  is  further  ordered  that  the  costs  of  this  appeal  be  taxed  against 
the  Deemer  Steel  Casting  Company,  the  appellee. 
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STOKES  V.  MORRIS  &  CO.     (Xo.  22533.) 

(Supreme  Court  of  Kansas.  July  10.  1920.) 

191  Pacific  Reporter  264. 

(Syllabus  by  the  Court.) 
MASTER   AND    SERVANT— NEW   TRIAL   HELD    WARRANTED 

ON  GROUND  THAT  CLAIMANT  WAS  NOT  ENTITLED  TO 

COMPENSTION  aS  WIFE. 

A  woman,  who  claimed  to  be  the  wife  and  sole  dependent  of  a  de- 
ceased workman,  recovered  judgment  for  his  death  against  his  emp!oyer 
under  the  Workmen's  Compensation  Act.  The  woman  died,  and  after 
her  death  the  judgment  was  revived  in  the  name  of  her  administrator 
and  that  of  the  deceased  workman,  and  the  administrator  and  guardian 
of  a  minor  child  of  the  deceased  was  substituted  for  the  plaintiff.  (Dn  a 
motion  for  a  new  trial,  it  was  shown  that  the  plaintiff  was  not  the  wife  of 
the  deceased  workman,  that  another  woman  then  living  was  his  wife,  and 
the  pla  ntiff  had  knowledge  of  that;  fact.  Held,  that  the  judgment  should 
have  been  set  aside,  arid  that  a  new  trial  should  have  been  granted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Die.  §  41 IJ^,  New, 
vol.  5A  Key-No.  Series.) 

.Appeal    from    D'strict    Court,    Wyadnotte    (bounty. 

Action  by  Lillie  Stokes,  as  widow  of  Major  Stokes,  deceased  employ- 
er against  Morris  &  Co.,  employer.  Judgment  for  plaintiff,  and  after  her 
death  action  was  revived  in  the  name  of  Earl  R.  Gilbert,  public  admini- 
strator and  administrator  of  Lillie  Stokes  and  Major  Stokes,  and  as  ad- 
ministrator and  guardian  of  Ralph  Stokes.  Motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  denied,  and  defendants  appeals. 
Reversed,  and  new  trial  granted. 

C.  W.  Trickett,  of  Kansas  City,  Kan.,  for  appellant. 

McCanles,  Thompson  &  (jorsuch,  of*  Kansas  City,  Mo.,  for  appellee. 

Marshall.  J.  The  defendant  appeals  from  a  judgment  against  it 
under  the  Workmen's  Compensation  Act  (Gen.  St.  1915.  §§  5896-5942). 
Major  Stokes  was  injured  November,  1917,  while  he  was  an  employee 
of  the  defendant,  and  according  to  the  verdict  of  the  jury  died  as  a  result 
of  that  injury.  The  plaintiff  brought  the  action  as  the  widow  of  Major  ' 
Stokes.  The  defendant  came  within  the  operation  of  the  Workmen's 
Compensation    Act. 

The  serious  question  presented  arises  out  of  the  order  overruling  the 
defendant's  motion  for  a  new  trial.  One  of  the  grounds  of  that  motion 
was  newly  discovered  evidence  material  to  the  defendant,  which  it  could 
not  with  reasonable  diligence  have  ascertained  and  produced  at  the  trial. 
The  newly  discovered  evidence  tended  to  show  that  the  plaintiff  was  not 
the  wife  of  Major  Stokes  at  the  time  of  his  injury  and  death.  An  agreed 
statement  of  facts  filed  on  the  hearing  of  the  motion  for  a  new  trial 
recited  that  Major  Stokes  was  married  to  Lillian  Wembly,  another  woman, 
January  9,  1909;  that  in  February,  1918.  he  filed  an  action  for  divorce 
against  his  wife,  Lillian  Stokes,  formerly  Lillian  Wembly,  but  that  action 
had  not  been  tried,  nor  disposed  of,  but  was  pending,  on  the  date  of  the 
death  of  Major  Stokes,  June  28,  1918;  that  Major  Stokes  and  his  wife, 
Lillian  Wembly  Stokes,  separated,  and  that  after  such  separation  the 
plaintiff  and  Major  Stokes  lived  together  when  the  plaintiff  took  the 
name  Stokes,  and  afterwards  went  by  that  name.  The  affidavit  of  Lillian 
Wembly  Stokes  was  filed,  in  which  she  stated  that  she  was  married  to 
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Major  Stokes  at  Newton,  Kan.,  and  was  the  mother  of  Ralph  Stokes  and 
Homer  Stokes,  children  of  Major  Stokes;  that  Major  Stokes  never  got  a 
divorce  from  her;  and  that  he  and  she  were  husband  and  wife  until  his 
death.  The  affidavit  of  the  attorney  who  filed  the  petition  for  a  divorce 
for  Major  Stokes  was  presented,  and  it  tended  to  prove  that  the  plaintiff, 
Lillie  Stokes,  knew  that  Major  Stokes  had  a  living  wife. 

The  evidence  produced  was  sufficient  to  establish  the  fact  that  the 
plaintiff  was  not  the  w  fe  of  Major  Stokes  at  the  time  of  his  death.  If 
she  was  not  his  wife,  and  he  had  a  wife  living  at  that  time,  the  plaintiff 
cannot  recover  compensation  in  this  action  for  herself  or  for  the  depend- 
ent members  of  the  family  of  Major  Stokes.  Part  of  the  statute  under 
which  the  plaintiff  seeks  to  recover  reads: 

"  *Dependents*  means  such  members  of  the  workman's  family  as  were 
wholly  or  in  part  dependent  upon  the  workman  at  the  time  of  the  acci- 
dent. 'Members  of  a  family,'  for  the  purpose  of  this  act,  means  only 
widow  or  husband,  as  the  case  may  be,  and  children."  Laws  1917,  c.  226, 
§  2.  subd.  (j). 

If  the. evidence  produced  on  the  motion  for  a  new  trial  was  tine,  the 
plaintiff  was  not  the  wife  of  Major  Stokes  at  the  time  of  his  injury  and 
death,  and  was  not  then  a  member  of  his. family  within  the  meaning  of 
the  Workmen's  Compensation  Act.  She  cannot  recover  compensation  as 
the  wife  of  Major  Stokes;  neither  can  she  recover  in  any  other  capacity, 
because  she  does  not  come  within  any  of  the  provisions  of  the  act.  Ellis 
V.  Coal  Co.,  100  Kan.  187,  163  Pac.  654,  supports  this  conclusion.  See. 
also,  Armstrong  V.  Industrial  Commission,  161  Wis.  530,  154  N.  W.  844; 
Hall  V.  Industrial  Commission,  165  Wis.  364,  162  N.  W.  312,  L  R.  A. 
1918D,  829.    1  Honnold  on  Workmen's  Compensation,  §  75,  and  notes. 

The  plaintiff  cites  authorities  which  hold  that  a  woman  who  in- 
nocently lives  with  a  man  whom  she  believes  to  be  her  husband,  but  who 
has  a  wife  living,  can  recover  compensation.  We  have  two  difficulties  in 
following  these  authorities,  the  first  of  which  is  our  statute,  of  which  a 
part  has  been  cfuoted.  and  the  second  of  wiiich  is  that  in  the  present  case 
the  evidence  tended  to  show  that  the  plaintiff  knew  that  Major  Stokes 
had  a  wife  living. 

After  judgment  was  rendered  in  this  action,  the  plaintiff  di^d,  and 
the  action  was  revived  in  the  name  of  Earl  R.  Gilbert,  public  admin- 
istrator and  administrator  of  the  estates  of  Lillie  Stokes  and  of  Major 
Stokes,  and  Earl  R.  Gilbert,  as  such  administrator  and  as  guardian  of 
Ralph  Stokes,  was  substituted  for  the  plaintiff.  It  is  argued  that  the 
substitution  was  proper  and  avoided  the  consequences  of  a  judgment 
having  been  wrongfully  obtained  in  favor  of  the  plaintiff.  It  is  also 
argued  that  the  defendant  has  waived  its  right  to  object  to  the  substitu- 
t'.on  by  filing  its  motion  for  a  new  trial  instead  of  objecting  to  the  sub- 
stitution. It  is  further  argued  that  a  defect  of  parties  or  a  want  of  prop- 
er parties  cannot  be  presented  or  reached  by  a  motion  for  a  new  trial. 
The  fault  in  this  argument  lies  in  the  fact  that  the  judgment  was  im- 
properly obtained,  that  the  plaintiff  had  no  right  of  action,  and  that  the 
defendant  ma:^  have  valid  defenses  against  all  parties  for  whose  benefit 
a  judgment  might  be  obtained.  On  the  showing  made,  a  new  trial  should 
have  been  granted,  and  the  defendant  should  have  been  permitted  to  set 
up  any  defense  that  it  may  have  against  the  substituted  party  and  against 
those  for  whose  benefit  a  judgment  might  be  obtained  by  the  substituted 
party. 

The  Judgment  is  reversed,  and  a  new  trial  is  granted. 
All  the  Justices  concurring. 
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HARDIN  V.  HIGGINS  OIL  &  FUEL  CO.    (No.  22682.) 

(Supreme  Court  of  Louisiana.    May  31,  1920.) 

85  Southern  Reporter  202. 

(Syllabus  by  Editorial  Staff.) 

1.  MASTER  AND  SERVANT—EMPLOYEE  COMPENSATED  FOR 

LOSS   OF  FINGER   CANNOT    RECOVER   FOR   TEMPORARY 
TOTAL  DISABILITY. 

An  employee  who  has  lost  a  linger  other  than  the  index  finger  and  who 
has  received  half  wages  for  20  weeks,  the  compensaticm  for  such  loss 
fixed  by  Employers'  Liability  Act,§  8  ,  subsec.  **d,"  as  amended  by  Act 
No.  243  of  1916,  is  not  entitled  to  compensation  for  temporary  total  dis- 
ability under  subsection  **a"  of  said  section. 

(For  other  cases,  see  Master  and  Servant,  Dec.  EHg.  §  387.) 

2.  MASTER  AND  SERVANT— EVIDENCE  HELD  INSUFFICIENT 

TO    SHOW   PERMANENT    PARTIAL   DISABILITY    WITHIN 
COMPENSATION  ACT.    \ 

Evidence  held  insufficient  to  prove  that  employee  was  suffering  with 
a  permanent  partial  disability,  beyond  the  loss  of  one  finger  for  which  he 
had  received  compensation  by  reason  of  stiffness  of  two  other  fingers  so 
as  to  entitle  him  to  compensation,  ujnder  Employers'  Liability  Act,  §  8, 
subsec.  *c,'  as  amended  by  Act  No.  243  of  1916. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [6].) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo;  J.  R. 
Land,  Judge 

Action  by  Van  D.  Hardin  against  the  Higgins  Oil  &  Fuel  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  action  dis- 
missed. 

J.  Se  Atkinson,  of  Shreveport,  for  appellant 
Barret  &  Files,  of  Shreveport,  for  appellee. 

SoMMERViLLE,  J.  Plaintiff  alleged  that  while  in  the  employ  of  the 
defendant  company  he  received  injuries  to  his  hand,  necessitating  the 
amputation  of  his  middle  finger,  and  permanently  injuring  and  crippling 
two  other  fingers,  which  rendered  his  hand  permanently  useless;  that 
during  the  course  of  his  em  ploy  ment,th  rough  the  negligence  and  careless- 
ness of  the  defendant  company,  he  was  totally  disabled  for  23  weeks,  and 
permanently  partially  disabled  thereafter,  and  he  asks  for  judgmetit  in 
the  sum  of  $230  for  total  disability,  with  a  credit  of  $200  paid  thereon  by 
defendant,  and  for  the  further  sum  of  $2,770  for  permanent  partial  dis- 
ability. (The  last  claim  for  injuring  and  crippling  two  fingers  is  more 
than  the  compensation  allowed  in  the  act  for  the  loss  of  a  hand,  say  $10 
per  week  for  ISO  weeks.) 

Defendant  answered,  and  admitted'  that  plaintiff,  while  in  its  employ, 
received  injuries  to  the  middle  finger  of  his  hand,  which  finger  was 
amputated,  but  specially  denied  that  he  received  any  other  injuries  to  his 
hand,  or  any  injuries  permanently  injuring  and  cripiJling  two  other  fingers; 
further,  it  denied  that  his  hand  had  been  rendered  useless  by  reason  of 
the  injury  sustained,  and  alleged  that  it  had  paid  plaintiff  the  sum  of  $200, 
being  $10  for  20  weeks,  for  injury  to  his  middle  finger  and  the  loss  of 
same.  It  denied  that  plaintiff  had  sustained  other  injuries  to  his  hand  or 
fingers. 
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There  was  judgment  in  favor  of  plaintiff  for  $230,  being  $10  per  week 
for  23  weeks  during  total  disability  of  the  plaintiff  to  do  any  work,  less 
$200  paid  on  account,  and  in  the  further  sum  of  $1,050,  being  $3.50  per 
weel#for  300  weeks  for  "total  disability."  Defendant  has  appealed. 

That  portion  of  plaintiff's  claim  "for  total  disability,"  $230,  was  ap- 
parently made  under  section  8  ,subsec.  (a),  of  the  Compensation  Act  No. 
20  of  1914,  p.  44,  as  amended  by  Act  No.  243  of  1916.  p.  512.    It  provides : 

*(a)  For  injury  producing  temporary  total  disability  to  do  work  of 
any  reasonable  character  fifty  per  centum  of  wages,  subject  to  a  maxi- 
mum compensation  of  ten  dollars  per  week  and  a  minimum  compensation 
of  three  dollars  per  week,"  etc 

But  we  find  in  subsection  (d)  it  is  provided:  , 

"In  cases  included  by  the  following  schedule  the  compensation  shall 
be  as  follows:  *  *  *  For  the  loss  of  a  first  finger,  commonly  called 
the  index  finger,  fifty  per  centum  of  wages  during  the  thirty  weeks. 

"For  the  loss  of  any  other  finger,  or  a  great  toe,  fifty  per  cenlum  of 
wages  during  twenty  weeks,"  etc. 

[1]  And,  as  plaintiff's  suit  is  brought  under  this  act,  and  he  has 
lost  one  of  his  fingers,  other  than  the  first  finger,  he  is  only  entitled  to 
half  wages  for  20  weeks ;  and  this  amount  he  admits  he  has  received  from 
defendant  company.  He  has  no  claim  under  subsection  (a),  which  pro- 
vides for  temporary  total  disability. 

[2]  Plairiiiffs  claim  for  $2,770  "for  permanent  partial  disability" 
is  made  under  subsection  (c)  of  section  8,  and  ,it  reads  as  follows: 

"For  injury  producing  permanent  partial  disability,  the  compensation 
shall  be  one-half  the  difference  between  the  wages  of  the  injured  employ- 
ee before  the  injury  and  the  wages  which  he  is  able  to  earn  thereafter  sub- 
ject to  a  maximum  of  ten  dollars  per  week  to  be  paid  for  the  period  of 
disability  not  exceeding  300  weeks." 

.  A  claim  under  this  section  was  allowed  by  the  court  in  Mack  v. 
Legeai,  144  La.  1017,  South.  694,  for  injury  to  a  servant's  knee  which 
caused  a  permanent  partial  disability. 

The  district  judge  foimd  that  the  first  and  third  fingers  on  plaintiff's 
right  hand  were  stiff  because  of  the  injury  to  the  middle  filnger  and  the 
amputation  therof,  and  that  the  injury  produced  permanent  partial  dis- 
ability, and  gave  judgment  imder  the  above  subsection  (c). 

Plaintiff  was  the  only  witness  on  his  behalf.  After  testifying  to  the 
manner  /in  which  he  received  the  accident  to  his  middle  finger  and  the 
imputation  thereof,  he  was  asked  about  the  condition  in  which  his  hand 
had  been  left  after  the  amputation,  and  he  replied :  "Well,  about  the  best 
I  can  do  is  to  show  you  my  hand."  And  he  testified  that  he  could  not  do 
the  work  of  derrick  man,  which  position  he  had  been  occupying  at  the 
time  of  the  accident.  He  further  said  that  the  condition  of  his  hand 
unfitted  him  permanently  for  the  work  that  he  had  been  doing,  and  that 
two  of  his  fingers  were  now  stiff.  On  cross-examination  he  said  that  his 
fingers  were  stiff  **to  a  certain  extent,"  but  that  they  were  not  "completely 
stiff,"  and  that  they  were  "going  to  stay  permanently  injured."  I  am  the 
same  as  one-handed  man  when  it  comes  to  work  that  I  was  doing  before." 
He  would  not  say  that  he  would  never  be  able  to  do  any  more  work  of 
any  kind,  but  said  that  he  would  be  able  to  do  some  work,  and  to  receive 
pay  for  it.  With  reference  to  his  hand  he  said :  "Well,  I  cannot  use  it 
much ;  I  can  climb  no  more  derricks,  and  can  handle  no  more  engines  and 
makes  $4.00  a  day.  I  have  no  strength  in  it,  cannot  <  bend  my  fingers." 
"Yes,  sir.  I  <:an  bend  them,  but  not  over  a  reverse  lever."  He  further 
testified  that  "by  the  strength  of  his  right  hand  he  could  not,  by  the 
muscles  of  that  hand,  pull  the  fingers  down  to  the  palm.'' 
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The  testimony  of  plaintiff  is  not  corroborated  in  any  degree,  and, 
at  its  best,  it  does  not  convince  us  that  he  is  buffering  with  a  "permanent 
partial  disability"  beyond  the  loss  of  one  finger.  Two  of  his  fingers  on  his 
right  hand  may  be  stiff,  and  doubtless  are  so ;  bta  there  is  no  evidence, 
except  his  own  to  that  effect,  that  this  stiffness  is  permanent.  And,  with 
reference  to  this  matter,  he  is  contradicted  by  three  physicians,  or  sur- 
geons, who  treated  his  hand,  and  examined  it  in  the  court  room.  These 
doctors  testified  that,  while  there  is  some  stiffness  of  the  iwo  fingers, 
there  is  no  inflammation  in  the  joints,  and  that  this  stiffness  will  gradu- 
ally disappear.  On  the  day  of  the  trial,  eighft  months  aftjer  the  accident, 
the  physician  testified  that  the  stiffness  then  present  was  overcome  by  "the 
least  little  pressure;**  that  the  flexion  was  95  per  cent  perfect,  while  the 
extension  was  100  per  cent,  perfect  This  would  indicate  that  the  dis- 
ability of  the  hand  was  not  only  partial,  but  that  it  was  also  only  tem- 
porary. These  doctors  worked  the  fingers  of  plaintiff's  hand  so  as  to  cause 
them  to  touch  the  palm,  which,  while  it  naturally  caused  some  pain,  in- 
dicatied  that  with  persistent  effort  the  use  of  these  fingers  would  be 
entirely  restored. 

The  evidence  also  showed  that  men  with  one  hand  were  working  on 
derricks  and  at  other  jobs  in  the  oil  fields. 

As  we  have  come  to  the  conclusion  that  plaintiff's  injuries  do  not  re- 
sult in  a  "permanent  partial  disability"  under  subsection  (c)  of  section  8 
of  the  compensation  Act,  it  becomes  imnecessary  to  touch  the  question  pre- 
sented by  defendant  as  to  whether  the  stiffening  of  two  fingers  on  plain- 
tiff's right  hand  is  due  to  an  "accident,"  or  whether  it  is  an  ''injury"  or  a 
"personal  injury,"  mentioned  in  sections  38  and  39  of  the  act.  In  the 
case  of  Behan  v.  Honor,  143  La.  348,  78  Soutih.  589,  L.  R.  A.  1918F,  862, 
where  the  plaintiff  was  a  vi  tim  of  locomotor  ataxia,  which  was  not  one 
of  the  personal  ''injuries"  or  "accidents"  mentiomed  in  the  act,  the  court 
said: 

"The  injuries  he  suffered  by  tfie  accident,  and  the  immediate  change 
in  his  physical  condition,  leave  no  reasonable  dobt  that  the  accident  super- 
induced, and  was  the  proximate  cause  of  the  disability  of  which  he  com- 
plains." 

And  so  it  might  be  held  that  the  stiffness  of  the  two  fingers  on  plain- 
tiffs hand  was  due  tp  the  amputation  of  the  middle  fitter,  which  had 
been  mashed  by  accident,  while  he  was  in  the  employ  of  the  defendant. 
But  the  injury  did  not  produce  a  permanent  partial  disability. 

It  is  therefor  ordered,  adjudged,  and  decreed  that  the  judgement  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  a^id  that  there  now  be 
judgment  in.  favor  of  defendant  dismissing  plaintiff's  demand  at  his 
coat. 


MONVOISIN  V.  PLANT.     (No.  23903.) 

(Supreme  Court  of  Louisiana.     June  10,   1920.) 

85  Southern  Reporter,  206. 

2.    MASTER  AND  SERVANT  —  COMPENSATION   FOR  DEATH 

PRESCRIBED  BY  ONE  YEAR  . 

Where  a  servant  died  as  a  result  of  an  accident  which  befell  him  more 
than  a  year  previous  to  his  death,  the  Compensation  Act  does  not  give 
a  right  of  action  to  his  survivors. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 
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Appeal  from  Civil  District  Court.  Parish  of  Orleans;  George  H. 
Theard,   Judge. 

Suit  l^  William  Monvoisin  against  George  Plant  for  personal  in- 
'  jury  in  which  plaintiff  compromised  wiih  defendant  on  payment  of  a 
specific  sum  and  moved  for  a  discontinuance  as  in  case  of  nonsuit,  which 
was  ordered.  Subsequently  plaintiff  filed  a  supplemental  amended  petition 
making  the  original  defendant  and  the  Ocean  Accident  &  Guaranty  Cor- 
poration.  Limited,  parties  defendant  for  the  same  accident  and  injury. 
The  order  permitting  the  supplemental  amended  petition  was  vacated  as 
to  the  original  defendant  Plaintiff  caused  the  rule  to  be  served  on  ihe  de- 
fendant Accident  Company,  and  subsequently  plaintiff  died,  and  Mrs. 
Monvoisin,  plaintiff's  mother,  and  his  brothers  and  sisters  made  themselves 
parties,  moving  for  judgment  against  ihe  Insurance  Company.  Excep- 
tions were  sustained,  and  the  rule  discharged,  and  plaintifTs  appeal.  Af- 
firmed. 

George  Sladovich,  of  New   Orleans,   for  appellants. 
Gordon  Boswcll,  of  New  Orleans,  for  appellee. 

SoMMERVii.LE,  J.  Plaintiff,  a  longshoreman,  while  engaged  in  loading 
a  vessel  in  the  port  of  New  Orleans,  met  with  a  serious  accident  and  he 
has  sued  the  defendant,  his  employer,  in  damages  amounting  to  $31,000, 
or,  in  the  alternative,  for  $4  160,  under  the  Employers'  Liability  Act.  The 
accident  happened  on  December  29,  1917;  and  this  suit  was  filed  September 
26.  1918.    The  case  was  within  the  admiralty  jurisdiction. 

On  November  16,  1*^18.  plaintiff  entered  into  a  compromise  with  the 
defendant  on  pajrment  to  him  of  $3,000  by  the  latter,  and  on  November 
22,  he  moved  a  discontinuance  of  his  suit,  as  in  case  of  nonsuit.  This  was 
ordered. 

On  June  16,  1919,  plaintiff  filed  a  supplemental  and  amended  petition 
in  which  he  made  Plant,  the  original  defendant,  and  the  Ocean  Accident 
&  Guaranty  Corporation.  Limited,  parties  defendant,  claiming  $14,050  for 
the  same  accident  and  injury.  Plant,  the  main  defendant,  moved  to  vacate 
the  order  permitting  the  filing  of  the  supplement:al  and  amended  petition 
in  this  proceeding.  The  co-defendant,  ihe  Ocean  Accident  &  Guaranty 
Corporation,  excepted  to  the  petition  on  the  ground  that  it  disclosed  no 
cause  of  action ;  and  it  pleaded  the  prescription  of  one  year  in  bar  of  plain- 
tiff's claim. 

Jl]  The  rule  filed  by  Plant  was  made  absolute  January  2,  1920,  and 
.  the  'supplemental  and  amended  petition  was  ordered  stricken  from  the 
record  in  so  far  as  he   (Plant)   was  concerned. 

The  ruling  was  correct.  A  plaintiff,  in  any  state  of  the  suit  previous 
to  judgment  being  rendered  may  discontinue  the  suit  on  paying  costs,  and, 
after  discontinuing  tlic  suit,  he  may  bring  the  action  anew;  but  he  has  no 
right  to  ingraft  it  upon  the  former  proceeding.     C.  P.  arts.  491,  492. 

[2].  On  July  3,  1919.  the  plaintiff  caused  a  rule  to  be  served  upon  the 
remaining  defendant,  the  Ocean  Accident  &  Guaranty  Corporation,  Lim- 
ited, calling  upon  it  to  produce  a  certain  policy  of  insurance  which  he 
claimed  had  been  issued  by  said  defendant. 

Plaintiff,  Monvoisin,  died  October  16,  1919.  On  November  3,  1919, 
Mrs.  Monvoisin,  the  mother  of  plaintiff,  and  his  brothers  and  sisters, 
made  themselves  parties  to  the  litigation,  and  again  asked  for  the  pro- 
duction of  the  policy  of  insurance,  and  at  the  same  time  moved  that  judg- 
ment be  entered  against  the  insurance  company  in  double  the  amount 
claimed  in  the  former  petition.  This  mo' ion  or  rule  appears  to  be 
based  upon  the  allegation  that  the  defendant  company  had  confessed  lia- 
bility.    But  there  is  no  confession  in  the  record. 


Digitized  by 


Google 


450  6  WORKMEN'S  COMPENSATION  L.  J.    (La.)  [Oct., 

The  defendant  company  excepted  to  the  supplemental  and  amended 
petition  on  several  grounds.  One  of  them  was  that  plaintiff  had  died, 
and  that  his  mother,  brothers,  and  sisters  had  been  made  parties  plain- 
tiff's in  his  stead,  and  that,  as  defendant  had  never  been  a  partly  to  the 
original  suit  of  William  Monvoisin  v.  George  Plant,  and  that  ihe  sug- 
gestions or  reasons  alleged  l/y  plaintiffs  in  rule  were  confused,  vague, 
and  contradictory,  and  that  they  were  not  substantiatied  or  borne  out  by 
the  pleadings,  it  asked  that  the  exceptions  be  maintained  and  the  rule  be 
discharged. 

January  2,  1920,  the  exceptions  were  sustained,  and  tihe  rule  was  dis- 
charged. 

On  November  6,  1919,  plaintiffs  filed  a  second  supplemental  petition 
claiming  $9,600  aga.nst  both  defendnats,  being  double  the  compensation 
provided  for  in  the  Compensation  Act  of  ihe  state,  because  of  the  death 
of  Monvoisin.  The  defendant  corporation,  after  reserving  the  exceptions 
and  plea  of  prescription  filed  to  the  first  amended  or  supplemental  peti- 
tion, and  to  the  rule  taken  in  the  case,  excepted  on  the  ground  that  the 
petition  did  not  recite,  set  forth,  or  disclose  a  right  or  cause  of  action, 
and  further  pleaded  the  prescription  of  one  year 

This  exception  was  maintained  January  2,  1920,  and  the  suit  was  dis- 
missed. 

If  the  death  of  Monvoisin  on  October  16,  1919,  was  caused  by  the 
accident  which  befell  him  on  September  29,  1917,  the  Compensation  Act 
does  not  give  a  right  of  action  to  his  survivors,  as  the  death  did  not  occur 
within  one  3'ear  from  the  date  of  the  accident  The  judgment  dismissing 
plaintiff's  second  amended  and  supplemental  petition  was  correct. 

Affirmed. 


PYE  V.  SOUTHWESTERN   GAS  &  ELECTRIC   CO.     (No.  22762.) 

(Supreme  Court  of  Louisiana.     May  31,   1920.) 
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MASTER  AND  SERVANT  —  CESSATION  OF  COMPENSATION 
CLAIMANTS  DISABILITY  OPEN  TO  INQUIRY  AFTER  FIN- 
AL JUDGMENT. 

The  cessation  of  the  disability  for  which  compensation  is  to  be  paid 
under  the  Employers*  Liability  Act  is  open  to  inquiry  even  after  final 
judgment. 

(F'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo;  J.  R. 
Land,  Judge. 

Proceedings  under  the  Employers'  Liability  Act  (Act  No.  20  of 
1914)  by  Joe  Pye  to  obtain  compensation  for  personal  injuries,  opposed 
by  the  Southwestern  Gas  &  Electric  Company.  There  was  an  award  of 
compensation,  and  the  employer  appeals.  Motion  by  appellant  that  cause 
be  remanded  to  receive  proof  to  fix  jJefinitely  the  extent  of  the  employee's 
incapacity.    Motrion  granted. 

Wilkinson  &  Lewis  and  E.  W.  &  P.  N.  Browne,  all  of  Shreveport, 
for  appellant. 

Barret  &  Files  and  J.  B.  Herold,  all  of  Shr^veport,  for  appellee. 
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ProW)STY,  J.  The  following  motion  filed  in  this  court  is  self-explana- 
tory, to  wit : 

"Now  comes  the  Southwestern  Gas  &  Electric  Company,  defendant- 
appellant  in  the  above  numbered  and  entitled  cause,  through  undersigned 
counsel,  and  with  respect  shows: 

"(1)  That  this  case  arose  under  the  Employers'  Liability  Act;  ihat 
judgment  was  rendered  in  favor  of  plaintiff  and  against  your  defendant 
for  $1,200,  based  on  the  theory  that  plaintiff  had  suffered  a  permanent 
partial  disability  as  a  result  of  the  injury  complained  of. 

"(2)  Appearer  shows  that  plaintiff  testified  on  the  trial  of  this  case 
that  because  of  the  injury  he  was  unable  to  do  any  work  (transcript,  32), 
and  that  he  was  figuring  on  going  to  the  farm  opposite  Natchitoches  with 
his  people  (transcript,  35).  and  that,  unless  some  one  helped  him  out,  he 
would  starve  (transcript,  32),  and  that  this  testimony  largely  influenced 
the  judgment,  giving  him  the  maximum  for  permanent  partial  disability, 
and  that  it  was  conceded  by  defendant  that  plaintiff  was  entitled  to  recover 
$58,  and  under  the  evidence  submitted  to  the  lower  court  and  contained 
in  the  transcript  of  appeal  said  sum  is  the  maximum  amount  of  which 
plaintiff  should  recover. 

"(3)  Appearer  further  shows  that  since  the  trial  of  the  said  cause, 
and  after  the  filing  of  the  transcript  in  this  court,  it  has  been  advised 
that  plaintiff  is  now  engaged  in  lucrative  employment,  and  that  the  inca- 
pacity claimed  by  him  has  entirely  disappeared;  that  plaintiff  left  Shreve- 
port  soon  after  the  trial  of  this  case,  in  which  he  testified  he  could  do  no 
work,  and  went  to  Chicago,  where,  on  the  22d  day, of  June,  1917,  he  se- 
cured work  as  a  laborer  for  the  Illinois  Steel  Works  of  South  Chicago, 
111.,  where  he  was  regularly  employed  as  a  laborer,  receiving  wages  of 
$3.40  per  day  for  the  first  13  weeks,  after  which  time  his  wages  were 
steadily  increased  until  he  was  receiving  $5.10  per  day  on  May  1,  1919,  and 
in  many  instances  working  overtime,  receiving  as  high  as  $7.10  per  ''ay, 
all  of  which  is  fully  shown  by  the  certified  copy  of  the  South  Works  pay 
roll  record  of  the  Illinois  Steel  Works  Company,  marked  Exhibit  A, 
and  by  photographic  reproduction  of  plaintiff's  employment  card,  marked 
Exhibit  B,  affidavit  of  Alex  Wilson,  marked  Exhibit  C,  affidavit}  of  Henry 
Hill,  marked  Exhibit  D.  affidavit  of  Samuel  Helme,  marked  Exhibit  E, 
and  affidavit  of  Lewis  B.  Jacobs,  marked  Exhibit  F,  all  of  which  are  at- 
tached hereto  and  made  part  hereof;  that  it  was  impossible  to  obtain  the 
evidence  as  shown  by  the  attached  documents  for  use  in  the  trial,  because 
said  evidence  was  not  then  in  existence. 

"(4)  That  the  evidence  which  your  appearer  desires  to  introduce 
will  fix  definitely  the  extent  of  the  plaintiff's  incapacity,  thereby  fixing  the 
exact  amount  of  compensation  due. 

"(5)  Appearer  shows  that,  in  the  event  the  court  should  not  reverse 
the  judgment  herein  on  the  evidence  contained  in  the  transcript,  then  and 
in  tha*;  event  said  cause  should  be  remanded  to  the  lower  court  in  order 
to  receive  such  proof  as  to  fix  definitely  the  extent  of  plaintiff's  incapacity 
as  aforesaid." 

The  exhibits  in  question  are  annexed  to  the  motion,  and  the  prayer 
is  that  the  case  be  remanded  for  taking  the  evidence  in  question.  The 
cessation  of  the  disability  for  which  comipensa^ion  is  to  be  paid  is  open  to 
inquiry  even  after  final  judgment.  A  fortiori  is  it  so  open  before  final 
judgment  Therefore,  as  the  affidavit  and  the  exhibits  annexed  to  it  ap- 
pear to  be  in  due  form. 

It  is  ordered  that  case  lye  remanded  for  the  taking  of  ihe  evidence 
referred  to  in  the  motion  for  remand  filed  in  this  court. 
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STEWART  &  CO.  ct  al  v.  HOWELL  et  al.  (No.  9.) 

(Court  of  Appeals  of  Maryland.    June  16,  1920.) 

110  Atlantic  Reporter  899 

6.  MASTER  AND  SERVANT— EVIDENCE  AS  TO  CAUSE  OF  IN- 

JURY HELD  FOR  JURY. 

In  a  proceeding  under  the  Workmen's  Compensation  Law,  evidence 
sufficient  to  take  to  the  jury  the  contention  that  the  injury  was  result  of 
a  blow. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  409^.  New, 
Vol.  7A  Key  No.  Series.) 

7.  MA.STER  AND  SERVANT-PROVISION  THAT  ONE  APPEAL- 

ING SHALL  HAVE  BURDEN  OF  PROOF  PLACES  NO  ADD- 
ED BURDEN  ON  PLAINTIFF. 

Workmen's  Compensation  Law,  §  58,  placing  the  burden  of  proof  on 
one  appealing  from  decision  of  the  Industrial  Accident  Commission,  does 
not  cast  any  added  burden  on  a  claimant  who  is  denied  compensation  by 
the  commission,  but  merely  shifts  the  burden  in  case  the  commission 
should  decide  in  favor  of  the  claimant  and  the  defendant  appeals,  so  denial 
of  a  prayer  under  the  law  that  the  burden  was  on  claimant  to  show  that 
decision  of  the  commission  was  incorrect  was  not  error;  other  instruc- 
tions as  to  burden  of  proof  being  sufficient  as  to  the  burden  on  claimant. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

Appeal  from  Baltimore  City  Court;  Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Claim  by  Cora  L.  Plowell  and  others  under  the  Workmen's  Compen- 
sation Act  for  compensation  for  the  death  of  Adam  J.  Howell,  employee, 
opposed  by  Stewart  Sz  Co.,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurer.  Compensation  was  denied  by  the  Industrial  Accident 
Commission,  and,  the  decision  having  been  reversed  on  appeal  to  the 
Baltimore  city  court,  the  employer  and  insurer  appeal.  .Affirmed. 
.  The  following  are  the  prayers  referred  to  in  the  opinion : 

Claimant's  Prayers. 

I.  The  jury  are  instructed,  at  the  request  of  the  claimant,  that  if 
they  shall  find  from  the  evidence  in  this  case  that  Adam  J.  Howell  died 
on  or  about  the  26th  day  of  May,  1917.  and  that  his  said  death  was  due 
to  accidental  injuries  received  by  him  on  or  about  the  4'h  day  of  March, 
1917.  arising  out  of  and  in  the  course  of  employment  by  Stewart  &  Co.. 
one  of  the  defendants  in  this  case,  then  the  verdict  o4  fht  jury  must  be  in 
favor  of  the  claimant.   (Granted.) 

II.  The  jury  are  instructed,  at  the  request  of  the  claimant,  fiiat  if 
thoy  shall  find  from  the  evidence  in  this  case  that  Adam  J.  Howell,  while 
in  the  employ  of  Stewart  &  Co.,  one  of  the  defendants  in  this  case,  re 
ceived  injuries  on  or  about  tjie  4'h  day  of  March,  1917,  arising  out  of 
and  in  the  course  of  his  said  employment,  and  that  said  injuries  pro- 
duced or  caused  a  rupture  of  the  aorta  or  large  blood  vessel  leading  from 
the  heart  resulting  in  his  death  on  or  about  the  26th  day  of  May,  1917, 
if  the  jury  shall  so  find,  then  the  verdict  of  the  jury  must  be  in  favor  of 
the  claimant,  even  though  the  jury  may  believe  from  the  evidence  in  this 
case  that  said  Adam  J.  Howell  was  suffering  prior  to  and  at  the  time  of 
reeiving  said  injuries  with  an  aneurism  or  weakened  condition  of  said 
blood  vessel.  (Granted.) 
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Defendants'  Prayers. 

(1)  The  defendants  pray  the  court  to  instruct  the  jury  that  there 
is  no  evidence  in  this  case  legally  sufficient  to  entitle  the  plaintiff  tp  re- 
cover; therefore,  the  verdict  of  the  jury  must  be  for  the  defendants. 
(Refused.) 

(2)  The  court  instructs  the  jury  ttiat  there  is  no  evidence  in  tRis 
case  legally  sufficient  to  show  ihat  the  death  of  the  deceased,  Adam  J. 
Howell,  was  due  to  an  accidental  personal  injury  arising  out  of  and  in  the 
course  erf  his  employment;  therefore,  Ijie  verdict  of  the  jury  must  be  for 
the  defendants  jiffirming  the  decision  of  the  Staie  Industrial  Accident 
Commission.     (Refused.) 

(3)  The  court  instructs  the  jury  that  the  decision  of  tjhe  State  In- 
dustrial Accident  Commission  daied  December  20,  1917,  disallowing  the 
claim  of  Cora  L.  Howell  for  compensation  in  this  case,  is  prima  facie 
correct;  therefore,  the  burden  is  upon  the  plaintiff  Cora  L.  Howell  to  show 
by  a  preponderance  of  the  evidence  that  said  decision  is  not  correct  and, 
if  the  minds  of  the  jury  are  in  a  slate  of  even  balance  as  to  the  correctness 
or  incorrectness  of  said  decision,  tihen  the  verdict  of  the  jury  must  be  for 
the  defendants  affirming  said  decision  of  the  State  Industrial  Accident 
Commission.     (Refused.) 

(4)  The  court  instructs  the  jury  that  the  State  Industrial  Accident 
Commission  by  its  order  dated  December  20,  1917,  determined  that  the 
death  of  Adam  J.  Howell  was  not  due  to  an  accidental  injury  arising  out  of 
and  in  the  course  of  his  employment  and  for  that  reason  the  said  State 
Industrial  Accident  Commission  disallowed  the  claim  of  the  claimant  in 
this  case  Cora  L.  Howell,  and  that  said  decision  is  prima  facie  correct, 
and  the  burden  is  upon  the  said  claimant,  Cx>ra  L.  Howell,  to  show  by  a 
preponderance  of  the  evidence  that  the  death  of  Adam  J.  Howell  wa?  due 
to  an  accidental  injury  arising  out  of  and  in  the  course  of  his  employment, 
and,  if  the  minds  of  the  jury  are  in  a  state  of  even  balance  as  to  whether 
or  not  the  death  of  said  Adam  J.  Howell  was  or  was  not  due  to  an  ac- 
cidental injury  arising  out  of  and  in  the  course  of  his  employment,  then 
the  verdict  of  the  jury  must  be  for  the  defendants,  affirming  said  order  of 
the  state  Industrial  Accident  Commission.    (Granted.) 

(5)  The  court  instructs  the  jury  that  notwithstanding  they  may  find 
from  the  evidence  that  Adam  J.  Howell,  the  deceased,  met  with  an  ac- 
cident to  his  shoulder  on  or  about  March  4,  1917.  while  employed  by 
Stewart  &  Co.,  one  of  defendants,  and  notwithstanding  the^  may 
further  find  that  the  said  Adam  J.  Howell  died  on  or  abotit  the  26th 
day  of  May,  1917,  nevertheless,  the  jury  cannot  find  for  the  plaintiff  Cora 
L.  Howell,  his  widow,  unless  the  jury  shall  further  find  that  the  said 
Adam  J.  Howeirs  death  was  due  to  said  injury  arising  on  or  about  March 
4.  1917,  and  that  of  this  there  is  no  legally  suffic  ent  evidence.   (Refused.) 

(6)  The  court  instructs  the  jury  that  notwithstanding  they  may  find 
from  the  evidence  that  Adam  J.  Howell,  the  deceased,  met  wivh  an  ac- 
cident to  his  shoulder  on  or  about  March  4,  1917.  while  n  the  employ 
of  Stewart  &  Co.,  one  of  the  defendants,  and  notwithstand  ng  they  may 
further  find  that  the  said  Adam  J.  Howell  died  on  or  about  the  26th  day 
of  May,  1917,  nevertheless,  the  jury  cannot  find  for  the  plaintiff  Cora  L. 
Howell,  widow  of  the  said  deceased,  unless  the  jury  shall  further  find 
that  the  said  Adam  J.  Howell's  death  was  a  result  of  said  injury. 
(Granted.) 

(7)  The  court  instructs  the  jury  that  there  is  no  evidence  in  this  case 
legally  sufficient  to  show  that  the  death  of  Adam  J.  Howell  was  due 
to  the  injury  which  he  sustained  on  or  about  March  4.  1917,  while  in  the 
employ  of  Stewart  &  Co  ;  therefore,  the  verdict  of  the  jury  must  be  for 
the  defendants,  affirming  the  order  of  the  State  Industral  Accident  Com- 
nri'ssion.  (Refused.) 

Vol.  VI— Comp.  80. 
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(8)  The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  plaintiff  Cora  L.  Howell,  widow  of  Adam  J.  Howell  to  prove 
by  a  preponderance  of  the  evidence  that  the  said  Adam  J. 
Howell's  death  on  or  about  May  26,  1917,  was  due  to  the  accident 
which  he  sustained  to  his  shoulder  on  or  about  March  4, 
t917,  while  in  the  employ  of  Stewart  &  Co.,  and,  if  the  minds  of  the  jury 
are  in  a  state  of  even  balance  as  to  whether  or  not  said  death  was  due 
to  said  injury,  then  the  verdict  of  the  jury  must  be  for  the  defendants, 
affirming  the  order  of  the  State  Industrial  Accident  Commission.  (Granted.) 

(9)  The  defendants  pray  the  court  to  instruct  the  jury  that  medical 
expert  testimony  to  the  effect  that  the  accident  happening  to  Adam  J, 
Howell  on  March  4,  1917,  might  possibly  have  some  connection  with  the 
death,  is  not  equivalent  to  evidence  that  sa.d  accident  either  acttially 
caused  or  hastened  the  death  of  Adam  Howell  and  they  are  further 
instructed  that  their  verdict  should  be  for  the  defendant  unless  they  arc 
satisfied  from  all  the  testimony  that  said  accident  actually  caused  or 
hastened  the  death  of  Adam  Howell.  (Refused.) 

*  Argued  before  Boyd,  C.  J.,  and  Briscoe,  Thomas,   Pattison,  Umcr, 
Stockbridge,  and  Adkins,  JJ. 

George  Weems  Williams  and  L.  Vernon  Miller,  both  of  Baltimore, 
for  appellants. 

Robert  Biggs  and  C.  Arthur  Eby,  both  of  Baltimore,  for  appellees. 

Adkins,  J.  Adam  J.  Howell,  husband  and  father  of  appeelles,  while 
working  for  Stewart  &  Co.  in  their  building  at  the  comer  of  Howard 
and  Lexington  Streets,  Baltimore,  on  March  4.  1918,  was  struck  by  a 
heavy  board  which  slipped  while  being  drawn  up  by  another  workman. 
The  board  was  caught  by  the  foreman,  but  he  could  not  hold  it.  and  the 
end  struck  Howell  in  the  chest  between  the  shoulder  and  the  heart.  The 
immed'ate  effect  of  the  blow  was  to  cause  him  to  stop  work  that  aftemooo 
for  a  time  variously  estimated  at  from-  20  minutes  to  2  hours,  at  the 
expiration  of  which  time  he  returned  to  work  and  continued  to  work  the 
rest  of  that  afternoon  and  through  the  night. 

When  he  returned  to  his  home  on  the  morning  after  the  accident,  he 
showed  his  wife  where  he  was  injured.  There  was  a  bruise  on  his 
left  side  just  above  the  heart.  He  told  her  "he  was  in  great  pain,  and  he 
was  very  sick,  and  that  he  was  injured,  and  that  he  never  could  get  over 
it.  He  says,  'I  can  never  live."' 

The  widow  further  testified  that  her  husband  was  perfectly  healthy 
prior  to  the  accident,  and  was  never  sick;  that  he  had  never  had  any 
doctors  and  worked  every  day;  that  he  was  always  strong  and  healthy, 
and  could  work  in  any  kind  of  weather;  never  made  any  complaint,  but 
would  eat  three  meals  a  day  and  sleep  well  at  night;  that  he  had  been 
weU  all  the  time  until  he  was  injured,  but  after  the  injury  he  suffered 
a  great  deal;  that  he  could  not  sleep  at  night  at  all;  could  not  sit  still 
or  lie  down  but  just  a  short  time ;  this  was  all  the  time  for  the  last  week  be- 
fore he  died;  prior  to  the  last  week  he  suffered  a  great  deal,  could  not 
sleep;  h's  appetite  was  poor,  and  he  was  complaining  all  the  time,  that 
after  the  accident  he  went  back  to  Stewart's  and  worked  there  for  about 
two  weeks  and  after  that  worked  a  few  days  at  other  places,  the  last  place 
being  on  Baltimore  street  where  he  was  taken  sick  the  last  time.  He  died 
at  the  University  Hospital  on  May  26th. 

Mrs.  Elizabeth  Francois,  a  nurse  at  Stewart  &  Co.'s.  testified  that 
HoweP  came  to  her  before  the  accident  "complaining  of  a  pain  in  the  side, 
right  through  his  back  and  chest,  and  had  a  very  bad  cough";  he  was 
coming  up  to  her  about  three  weeks  before  the  accident. 
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Several  doctors  testified  that  Howell  died  of  an  aneurism  of  the  aorta, 
and  that  in  their  opinion  the  aneurism  was  present  before  the  accident, 
and  that  the  accident  had  practically  nothing  whatever  to  do  with  with  the 
rupture  so  far  as  they  could  sec  from  its  description,  and  judging  from 
the  time  of  the  accident  to  the  time  of  death. 

It  is  not  perfectly  clear,  however,  from  their  testimony  that  the  blow 
might  not  have  hastened  the  result. 

Dr.  L.  B.  Evans,  who  treated  Howell  after  the  accident,  testified 
that  h !s  examination  showed  that  the  disease  from  which  Howell  died 
was  not  of  long  standing,  but  was  the  result  of  the  blow  which  he  had 
received  on  the  chest;  that  it  was  a  traumatic  aneurism  assuming  the 
correctness  of  the  medical  chart  offered  in  evidence  showing  aortic  aneur- 
ism  to  have  been  the  cause  of  death. 

The  decision  of  the  Industrial  Accident-  Commission  on  practically 
the  same  testimony  as  was  offered  on  the  appeal  to  the  Baltimore  city 
court  was  against  the  claimants^  which  dec'sioii  was  reversed  by  the 
city  court,  from  which  this  appeal  was  taken. 

There  are  twelve  bills  of  exception.  The  first  six  are  to  the  over- 
ruling of  objections  to  questions  and  refusal  to  strike  out  answers  of  the 
widow  of  Howell  in  regard  to  his  feelings  as  expressed  by  him  to  her  on 
his  return  home  after  the  accident.     We  find  no  error  in  these  rulings. 

[1]  The  seventh  was  to  the  following  question  propounded  to  Dr. 
L.  B.  Evans: 

**Kecping  in  mind  your  physical  examination  of  Howell,  when  ^ou 
saw  him  professionally,  when  you  made  the  extensive  physical  examma- 
tion  of  his  body,  and  knowing  now  what  the  chart  gives  you  of  his  death 
and  the  causes  which  led  immediately  to  his  death,  I  would  like  you  to  tell 
the  jtjry  whether  or  not  in  your  opinion  a  traumatic  aneurism  could  have 
resulted  from  that  injury?" 

Assuming  the  question  to  be  open  to  the  objection  that  it  asks  for  a 
speculative  opinion  as  to  what  might  have  been  the  effect  of  the  injury 
rather  than  the  doctor's  judgment  as  to  what  its  effect  really  was,  such 
error  was  cured  by  the  answer  of  the  doctor,  which  was  as  follows : 

**0f  course,  it  was  the  only  conclusion  that  could  be  drawn.  The 
man  gave  a  negative  history  of  any  of  the  diseases  that  produce  patho- 
logical aneurisms.  Therefore  I  could  not  assume  that  he  had  pothologic- 
a1  aneurisms  from  diseases  which  did  not  exist,  never  existed.  He  gave 
the  history  of  an  injury  which  was  capable  of  producing  a  traumatic 
aneurism  by  the  force  being  transmitted  to  the  chest  in  sufficient  volume 
to  produce  rupture  of  one  or  more  of  the  coats  of  the  artery,  g  ving  rise 
to  this  particular  type  of  aneurism,  a  traumatic  aneurism.  It  was  the  only 
conclusion  I  could  draw." 

The  answer  shows  that  the  doctor  thought  he  was  being  asked  what 
in  his  judgment  caused  the  aneurism,  and  not  what  the  question  really 
asked.  As  understood  by  him,  the  question  was  unobject  enable,  and 
therefore  there  was  no  reversible  error. 

[2]  The  eighth  exception  was  to  the  question  immediately  following 
the  above.  It  was  leading,  but  did  no  harm,  as  it  practically  embodie(l 
what  the  doctor  had  said  in  his  previous  answer.  Of  course,  the  practice 
of  repeating  testimony  of  witnesses  by  counsel  is  not  to  be  encouraged, 
but  there  was  no  reversible  error  here. 

[3]  The  tenth  exception  is  to  the  refusal  of  the  court  to  permit  a 
witness  to  answer  a  question,  the  substance  of  which  was  embraced  in 
a  later  question,  objection  to  which  was  overruled;  consequently  no  harm 
was  done. 

[41  The  eleventh  exception  is  to  the  overruling  of  defendant's  objec- 
tion to  the  following  question  asked  Dr.  L.  B,  Evans  in  rebuttal: 
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*'There  seeems  to  be,  doctor,  some  difference  of  opinion  among  the 
doctors  here  representing  the  defendants  on  the  question.  Assume  that 
the  man  did  have  a  pre-ex. sting  aneurism  and  received  the  blow  which 
Mr.  Howell  is  said  to  have  received,  what  effect  would  that  blow  have 
upon  hastening  the  trouble  with  the  pat  ent? ' 

We   think   the   cbjection    was   properly   overruled. 

This  brings  us  to  the  twelfth  exception,  it  being  to  the  rulings  of  the 
court  on  the  prayers,  all  of  which  will  be  set  out  by  the  Reporter. 

Plaintiff  offered  two,  both  of  which  were  granted,  and  defendants 
nine,  of  which  the  fourth,  sixth,  and  eighth  were  granted,  and  the  first, 
second,  third,  fifth,  seventh,  and  ninth  were  refused. 

[5,  6]  The  plaintiff's  prayers  were  properly  granted.  The  only  ob- 
jection urged  to  them,  apart  from  special  exceptions  which  will  be  con- 
sidered in  connection  with  defendants'  prayers,  is  that  they  assume  certain 
facts.  We  do  not  find  th  s  objection  to  have  been  well  taken.  Defendants' 
first,  second,  fifth,  and  seventh  prayers  ask  for  an  instructed  verdict  in 
favor  of  defendants  on  the  following  grounds: 

That  there  is  no  evidence  legally  sufficient  to  entitle  plaintiff  to  re- 
cover. 

That  there  is  no  evidence  legally  sufficient  to  show  that  the  death  of 
the  deceased  was  due  to  an  accidental  pectoral  injury  ar'sing  out  of  and 
in  the  coure  of  employment. 

That  there  is 'no  evidence  legally  sufficient  to  show  that  the  death  of 
the  deceased  was  dtie  to  an  injury. 

It  is  difficult  to  understand  how  these  prayers  could  have  been  granted, 
or  the  special  exceptions  to  plaintiff's  prayers  could  have  been  sustamed, 
without  entirely  disregarding  the  positive  testimony  of  the  widow  and  of 
Dr.  L.  B,  Evans  and  of  Dr.  Kirby,  all  of  which,  of  course,  must  be  taken 
to  be  true,  and  as  if  uncontradicted,  in  considering  these  prayers  and  ex- 
ceptions. Dr.  Evans'  testimony  and  that  of  the  widow  has  already  been 
referred  to.  Dr.  Kirby  testified,  in  answer  to  the  question,  "Assuming  that 
/  this  aneurism  was  of  old  standing  and  progressive,  what  effect,  if  any, 

would  the  blow  upon  the  shoulder  and  upper  part  of  the  chest  likely  have 
upon  that  in  hastening  the  time  of  death?"  "It  would  increase  the  existing 
conditions  if  the  blow  was  sufficient  to  cause  that  change.*'  There  was 
abundance  of  testimony  as  to  the  force  of  the  blow. 

It  will  be  noted  that  the  testimony  of  Dr.  Evans  is.  not  that  death 
"might  have  been"  due  to  the  blow,  but  that  in  his  opinion  it  "was"  due 
to  the  blow. 

Also,  that  the  testimony  of  Dr.  Kirby  is,  not  that  the  blow  "might 
have''  increased  existing  conditions,  but  that  it  "would"  increase  them  if 
of   sufficient   force. 

This  testimony  takes  this  case  out  of  the  principle  governing  the 
following  English  cases  relied  on  by  appellants,  viz. :  Barnabas  v.  Beisham 
Colliery  Co.,  3  Butterworths*  Workmen's  Compensation  Cases,  216; 
Maxwell  v.  Ruabon  Coal  &  Coke  Co.,  Ltd.,  10  B.  W.  C.  C.  138;  Hawkins 
V.  Powell  Tillery  Steam  Coal  Co.,  Ltd.,  1  K.  B.  988. 

The  principle  underlying  all  the  above  cases  is  that  it  is  not  sufficient 
to  show  that  death  "may  have"  resulted  from  the  accident,  or  that  the  ac- 
cident was  one  of  ''several  possible"  causes  of  death. 

On  a  careful  examination  of  the  other  cases  cited  by  appellants,  we 
find: 

All  that  Knight's  Case,  231  Mass.  142,  120  N.  E.  395.  decides  is  that 
there  was  evidence  from  which  the  lower  court  could  find  as  it  did,  and 
that  the  appellate  court  could  not  say  as  a  matter  of  law  that  the  finding 
of  the  board  was  unwarranted. 
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Taylor  v.  Bolckow,  Vaughan  &  Co.,  Ltd.,  5  B.  W.  C.  C.  130.  decides 
nothing  except  that  the  reasons  given  by  the  trial  judge  for  his  judgment 
are  not  in  accordance  with  the  evidence.  The  case  was  sent  back  for 
another  trial. 

The  facts  in  Paton  v.  William  Dixon,  Ltd.,  6  B  W.  C.  C.  882,  are 
diflferent.  and  the  decision  has  no  bearing  on  the  case  at  bar. 

Clover  Clayton  &  Co.  v.  Hughes,  3  B.  W.  C.  275,  is  authority  for 
the  submission  of  the  present  case  to  the  jury.  See,  also,  In  re  Fisher.  220 
Mass.  581,  108  N.  E.  361;  In  re  Madden,  222  Mass.  487,  111  N.  E.  379, 
L.  R.  A.  1916D.  1000. 

We  find  no  error  in  the  ruling  on  these  prayers  and  on  the  special 
exceptions  to  plaintiff's  prayers. 

[7]  Defendant's  third  prayer  asserts  the  proposition  that  the  burden 
is  upon  the  plaintiff  to  show  that  the  decision  of  the  Industrial  Accident 
Commission  is  not  correct. 

The  form  of  this  prayer  was  d.'sapporved  in  the  case  of  Jewell  Tea 
Co.  v.  Weber,  132  Md.  178,  103  Atl.  476,  though  the  granting  of  the  prayer 
was  held  not  to  have  been  a  reversible  error.  It  was  then  said  by  Judge 
Thon^^as  speaking  for  the  court,  referring  to  a  similar  prayer: 

'*While  it  states  a  correct  legal  proposition,  and  could  not  have  mis- 
led the  jury  in  this  case,  we  cannot  approve  the  form  adopted.  Prayers 
should  instruct  the  jury  in  regard  to  the  law  applicable  to  certain  facts  to 
be  found  by  them.  An  appeal  from  a  decision  of  the  commission  may 
present  questions  of  law  as  well  as  questions  of  fact,  and  an  instruction 
as  to  the  burden  of  proof  should  be  confined  to  the  issues  of  fact  to  be  de- 
cided by  the  jury." 

We  think  defendants"  fourth  prayer,  which  was  granted,  gives  the 
defendants  at  least  as  much  as  they  were  entitled  to  in  the  matter  of 
burden  of  proof. 

As  we  understand  section  56  of  the  Workmen's  Compensation  Law 
tCode  art.  101,  §  56),  it  does  not  mean  that  there  must  be  additional 
testimony  offered  on  apptal  from  the  commission;  or  that  even  as  much 
I  stimony  need  be  offered  by  the  parly  taking  the  appeal  as  he  produced 
before  the  commissioner  in  order  to  discharge  the  burden  put  upon  him 
by  that  section.  But  it  simply  puts  the  burden  of  proof  upon  the  par.y 
taking  the  appeal  whether  he  be  plaintiff  or  defendant.  In  other  words, 
it  establishes  no  new  rule  when  the  plaintiff  happens  to  be  the  party  ap- 
pealing, as  the  burden  was  always  upon  the  plaintiff  to  prove  his  case.  But 
it  shifts  the  burden  from  the  plaintiff  to  the  defendant,  where  the  de- 
fendant loses  before  the  commission  and  desires  to  appeal  from  its  de- 
cision, requiring  the  defendant  in  such  a  case  to  satisfy  the  jury  by  a 
preponderance  of  testimony  that  the  plaintiff  is  not  entitled  to  the  award 
made  by  the  commission. 

This  prayer  was  properly  refused. 

[8]  The  ninth  prayer  asks  the  court  to  instruct  the  jury  as  to  the 
comparative  value  of  testimony,  or  as  to  a  proper  differentiation  between 
certain  kinds  of  testimony.  As  a  rule,  such  prayers  should  not  be  granted ; 
at  any  rate,  there  was  no  error  in  refusing  an  instruction  of  that  sort 
in  this  case,  as  the  granted  prayers  fully  and  fairly  instruct  the  jury  as 
to  the  law  of  the  case. 

Finding  no  reversible  error  in  any  of  the  rulings  of  the  trial  court, 
the  judgment  will  be  affirmed. 

Judgment  affirmed  with  costs  to  appellee. 
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UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  TAYLOR 
ET  AL.     (No.  34.) 

(Court  of  Appeals  of  Maryland.    June  17,  1920.) 

110  Atlantic  Reporter  883. 

<J.  MASTER  AND  SERVANT— INSURANCE  CARRIER  NOT  EN- 
TITLED TO  RELIEF  FROM  AWARD  UNDER  WORKMEN'S 
COMPENSATION  ACT,  WHERE  IT  DID  NOT  APPEAL  OR 
ASK  FOR  A  HEARING. 

Where  claim  filed  with  State  Industrial  Accident  (Commission  by 
employee's  widow  under  Workmen's  Compensation  Act,  and  report  of 
accident  filed  by  insured,  both  stated  that  deceased  was  employed  by 
insured,  and  where  insurance  carrier  did  not  ask  for  a  hearing  or  appeal 
(from  the  award  made  by  the  commission,  but  commenced  payment  of 
compensation  pursuant  thereto,  it  could  not  thereafter  obtain  relief  from 
such  award  on  ground  that  deceased  was  not  employed  by  insured  in 
absence  of  allegations  of  fraud  or  intentional  concealment  or  that  it  was 
prevented  from  obtaining  knowledge  of  all  the  facts. 

(For  o'her  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Appeal  from  Grcuit  Court  of  Baltimore  City;  Robert  F.  Stanton, 
Judge. 

•To  be  officially  reported." 

Bill  by  the  United  States  Fidelity  &  Guaranty  Compsny  against  Emilie 
Taylor,  widow  of  Robert  L.  Taylor,  deceased,  and  another.  Decree  of 
dismissal,  and  plaintiff  appeals.    Affirmed. 

Argued  before  Boyd,  C  J.,  and  Brfscpe,  Thomas,  Pattison,  Umcr, 
Stockbridge.  Adkins.  and  OflPutt,  JJ. 

J.  Kemp  Bartlett,  Jr..  of  Baltimore  (Bartlett,  Poe  &  Gaggett,  of 
Baltimore,  on  the  btief),  for  appellant. 

J,  Ro3rall  Tippctt.  of  Baltimore*,  for  appellees. 

Stockbridge,  J.  The  case  presented  by  this  record  has  some  peculiar 
features,  but  involves  no  novel  principle  of  law  for  determination. 

The  United  States  Fidelity  &  Guaranty  Company  was  the  insurance 
carrier  for  the  Robert  Ramsay  Company  for  injury  to  its  employees  un- 
der the  Workmen's  Compensation  Act. 

The  appeal  before  this  court  is  from  a  ruling  of  the  circuit  court  of 
Baltimore  City  sustaining  a  demurrer  to  a  bill  of  complaint  filed  by  the 
United  States  Fidelity  &  Ciuaranty  Company  against  Emilie  Taylor,  widow 
of  Robert  L.  Taylor,  and  the  Robert  Ramsay  Company.  Taylor,  the  de- 
ceased, was  a  tally  clerk,  and  while  in  tjhe  discharge  of  his  duty  was 
drowned  on  the  1st  of  March.  1917. 

On  the  1st  of  May.  1917;  Emilie  Taylor  filed  her  claim  with  the 
State  Industrial  Accident  Commission,  and  sets  out  that  at  the  time  of 
his  dea^Ji  here  husband,  Robert  L.  Taylor,  was  in  the  employ  of  the 
Robert  Ramsay  Company. 

On  the  3d  of  May  there  was  filed  with  the  said  commission  what 
purported  to  be  the  employer's  first  report  of  the  accident,  as  required 
by  the  provisions  of  chapter  800  of  the  Acts  of  1914.  This  report  was 
signed  by  A.  B.  Cjillespie,  as  superintendent  of  the  Robert  Ramsay  Com- 
pany. 
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The  bill  then  alleges  that  at  the  time  of  his  heath  Mr.  Taylor  was 
employed  by  the  Johnston  Line  Steamship  Company,  and  was  not  an 
employee  of  the  Robert  Ramsay  Company. 

No  application  for  a  hearing  within  the  required  time  was  filed  by 
the  Robert  Ramsay  Company,  and  accordingly  on  the  16th  of  May,  1917, 
the  commission  awarded  compensation  to  the  widow  against  the  Robert 
Ramsay  Company  and  the  appellant  as  insurance  carrier.  Payments  were 
made  in  acordance  with  the  award  to  the  1st  of  October,  1917,  when  the 
insurer  discontinued  further  pyments.  Notice  of  'the  discontinuance  was 
given  to  the  State  Industrial  Accident  Commission  on  the  29th  Octo- 
ber, 1917. 

In  the  month  of  March.  1918,  suit  was  brought  by  the  widow  against 
the  Robert  Ramsay  Company  and  the  United  Stated  Fidelity  &  Guaranty 
Company  for  payment  of  the  amount  awarded  by  the  Commission,  and 
the  payment  of  which  had  been  discontinued. 

In  June,  1919,  the  bill  of  complaint  was  filed  by  the  United  States 
Fidelity  &  Guaranty  Company  asking  for  an  injunction  against  the  fur- 
ther prosecution  of  the  suit  at  law  which  had  been  instituted. 

To  this  bill  Mrs.  Emilie  Taylor,  through  her  counsel,  filed  a  demurrer, 
and  from  the  decree  of  the  circuit  court  of  Baltimore  City  sustaining 
that  demurrer,  and  dismissing  the  bill,  this  appeal  has  been  taken. 

The  theory  of  the  bill  is  that  there  was  a  mistake  which  had  oc- 
curred without  fault  on  the  part  of  the  insurance  carrier,  and  that  it  is 
entitled  to  be  relieved  from  its  obligation,  inasmuch  as  it  was  an  insur- 
ance carrier  only  for  the  Robert  Ramsay  Company,  and  not  for  the  John- 
ston Line  Steamship  Company. 

The  bill  further  sets  out  that  it  was  not  until  some  time  in  the  month 
of  May,  1919,  that  the  mistake  was  discovered,  and  that  therefore  its  bill 
filed  in  June  was  seasonably  filed  so  that  no  imputation  of  delay  can  be 
ascribed  to  it. 

[1]  The  effect  of  the  demurrer  is,  of  course,  to  admit?  all  the  facts 
properly  pleaded,  and  the  question  upon  which  the  case  must  turn  is, 
therefore,  a  question  of  law  rather  than  a  question  of  fact. 

There  is  one  additional  matter  to  be  mentioned  in  limine,  namely, 
hat  A.  B.  Gillespie,  who  sig^ned  the  report  of  the  accident  to  the  State 
Accident  Commission,  and  described  himself  therein  as  "superintendent 
of  the  Robert  Ramsay  Company,"  was  also  the  agent  of  the  port  of  Balti- 
more of  the  Johnston  Line  Steamship  Company.  To  this  dual  position 
is  probably  to  be  attributed  much  of  the  confusion  which  occurred. 

Another  source  of  the  confusion  arises  as  a  consequence  of  the  deci- 
sion of  the  Supreme  Court  of  the  United  States  in  the  case  of  Southern 
Pacific  Co.  V.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L. 
t^.  A.  1918  C,  451,  Ann.  Cas.  1917E,  900,  by  which  it  was  held  that  the 
State  Compensation  Law  had  no  application  whatever  to  the  cases  of 
stevedores  or  those  working  in  a  cognate  capacity  upon  the  loading  or 
tmloading  of  vessels  bound  from  one  state  to  another,  or  from  a  port 
in  this  country  to  a  foreign  port.  Prior  to  this  decision  fhis  had  been  a 
mooted  point,  and  but  for  that  decision  this  case  would  probably  never 
have  arisen. 

The  present  contention  is  that  Taylor  was  an  employee  of  the  John- 
ston Line  Steamship  Company,  and  not  of  the  Robert  Ramsay  Company; 
that  the  United  States  Fidelity  &  Guaranty  Company  was  the  insurance 
carrier  of  the  latter  company,  but  not  of  the  former,  and  in  the  light  of 
the  decision  of  the  Supreme  Court  there  was  no  liability  whatever  upon 
the  part  of  the  United  States  Fidelity  &  Guaranty  Company  as  insurance 
carrier;  and  that  the  contract  embodied  in  its  policy  of  insurance  was 
void. 
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The  present  litigation,  therefore,  is  to  be  determined  only  with  re- 
gard to  the  award  of  the  State  Industrial  Accident  Comnussion.  and  in 
construing  the  Workmen's  Compensation  Act  this  court  said,  in  th#  case 
of  Frazier  v.  Leas,  127  Md.  575,  96  Atl.  765,  that— 

"The  construction  must  be  liberal  in  favor  of  private  right,  and  con- 
struction which  impTites  an  intention  to  deny  valuable  rights  should  be 
avoided." 

Here  the  right  of  Mrs.  Taj'lor  to  compensation  for  the  death  of  her 
husband  is  clearly  a  valuable  right,  and  a  right  which  this  court  is  asked 
to  annul. 

The  insurance  carrier  knew  and  must  be  deemed  to  have  known  for 
whom  it  was  carrying ,  insurance,  whether  for  the  Robert  Ramsay  Com- 
pany or  the  Johnston  Line  Steamship  Company,  or  both.  In  the  original 
claim  filed  by  Mrs.  Taylor  with  the  State  Accident  Insurance  Commis- 
sion, and  in  the  report  of  the  Robert  Ramsay  Company,  the  deceased  is 
said  to  have  been  an  employee  of  that  company,  and  it  was  upon  that 
basis  that  the  award  was  made. 

It  further  appears  that  no  hearing  was  asked  before  the  commission, 
ei'iher  by  the  Robert  Ramsay  Company,  or  the  insurance  carrier,  nor  did 
either  appeal  from  the  award  made,  to  the  court  as  they  had  the  riglit  to 
do  under  ihe  provision  of  the  Workmen's  Compensation  Act. 

[2]  It  has  long  been  the  settled  rule  in  this  state  that  where  an  appeal 
is  given  by  law  to  the  parties  to  be  affected  by  the  action  of  the  tribunal, 
to  which  the  power  is  given  in  the  first  instance  of  passing  upon  the 
question  involved,  any  objection  going  to  the  legality  or  regularity  of  the 
proceeding  ts  open  for  rcAdew  on  that  appeal,  and  redress  on  such 
grounds  must  be  sought  in  that  mode  only.  Hazlehurst  v.  Baltimore,  37 
Md.  199,  220. 

[3]  If  the  insurance  carrier  had  any  doubts  as  to  whether  the  loss 
wl\ich  had  occurred  was  one  covered  by  its  policy,  it  could  have  asked 
for  a  hearing  and  required  strict  proof  before  the  Stale  Industrial  Acci- 
dent Commission,  or,  if  not  satisfied  with  the  conclusion  of  the  Com- 
mission upon  that  point,  could  have  raised  it  under  the  provisions  of  the 
act  for  an  appeal  before  the  court.    But  it  did  neither  of  these  things. 

There  is  one  phase  of  the  case  a  little  difficult  to  understand.  The 
payments-  under  the  award  of  the  commission  were  discontinued  from 
Oc'ober,  1917;  yet  the  bill  in  terms  alleges  that  it  did  not  know  of  what 
is  now  represented  as  a  mistake,  until  the  6th  of  May.  1919.  There  is 
thus  apparent  a  certain  amount  of  inconsistency  in  the  bill  itself,  which 
is  nowhere  satisfactorily  explained. 

The  character  of  the  mistake  for  which  equity  will  furnish  relief  is 
well  statied  in  the  cases  of  Renshaw  v.  Lefferman,  51  Md.  277,  and  Groff 
v.  Rohrer.  3'5  Md.  327.  ♦ 

In  Kearney  v.  Sascer,  37  Md.  264,  Robinson,  Justice,  delivering  the 
opinion  of  this  court,  said : 

"Application  to  a  court  of  equity  for  relief  against  a  judgment,  will 
be  justified  by  showing  any  fact  which  clearly  proves  that  it  would  be 
against  conscience  to  execute  the  judgment,  and  of  which  the  injured 
party  could  not  have  availed  himself  at  law;  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud,  or  accident  unmixed 
with  any  fault  or  negligence  in  himself." 

There  is  no  imputation  of  any  actual  fraud  in  the  present  case,  or  of 
any  intentional  concealment,  or  that  the  insurance  carrier  was  prevented 
by  its  assured  from  obtaining  knowledge  of  all  the  facts. 

The  case  does  not,  therefore,  fall  within  the  rule  laid  down  by  Mr. 
Pomeroy  in  his  valuable  book  on  Equity  Procedure  upon  which  courts 
have  acted  in  restraining  the  enforcement  of  judgments.  Nor  are  any 
of  the  cases  referred  to  by  the  appellant  based  upon  facts  at  all  similar 
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to  the  present  case,  inasmuch  as  here  we  have  a  case  where  what  is  now 
alleg^ed  as  a  mistake  might  easily  have  been  found  out  by  the  insurance 
carrier  by  a  careful  investigation  at  the  time  of  the  accident!,  or  during 
the  months  following  in  which  the  award  was  paid. 

[4]  It  cannot,  therefore,  be  said  that  the  ignorance  of  the  appellant 
was  unmixed  with  negligence  in  itself,  and  when  that  condition  occurs 
courts  of  equity  uniformly  refuse  to  afford  any  relief. 

For  the  reasons  indicated,  the  decree  appealed  from  will  be  affirmed. 

Decree  affirmed,  with  costs. 


BURNS  v.  MILLERS'  MUT.  CASUALTY  CO.     (No.  21851) 

(Supreme  Court  of  Minnesota.     July  16.   1920.) 

178  Northwestern  Reporter  812. 

(Syllabus  by  the  Court.) 
2   MASTER  AND  SERVANT— MUNICIPAL  COURT  COMPLAINT 
HELD  BAD  UNDER  COMPENSATION  ACT  AND  NOT  WITH- 
IN COURTS  JURISDICTION. 

In  an  action  brought  in  the  municipal  court  court,  the  complaint  alleged 
that  defendant  assumed  and  agreed  to  pay  the  liabilities  of  an  insurance 
company,  which  had  insured  plaintiffs  employer  under  the  provisions  of 
the  Workmen's  Compensation  Act,  and  that  such  company  was  indebted 
to  plaintiff  in  a  stated  sum  on  account  of  a  personal  injury  he  had  sus- 
tained in  the  course  of  his  employment  at  a  time  when  he  and  his  em- 
ployer were  both  subject  to  the  act.  Held,  ihat  the  complaint  failed  to 
state  a  cause  of  action,  and  that  the  cause  of  action  plaintiff  attempted  to 
allege  was  not  within  the  jurisdiction  of  the  municipal  court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  394,  396. 

Appeal  from  District  Court,  Waseca  County;  Arthur  B,  Childress, 
Judge. 

Action  by  James  Bums  against  the  Millers'  Mutual  Casualty  Com- 
pany, brought  in  the  municipal  court  of  Waseca.  Dennirrer  to  complaint 
overruled,  and  defendant  appealed  to  the  district  court,  wherein  plaintiff's 
motion  ot  dismiss  the  appeal  was  denied,  and  from  the  judgment  entered 
on   an  order  sustaining  the   demurrer,   plaintiff  appeals.     Affirmed. 

Moonan  &  Moonan.  of  Waseca,  for  appellant. 

A.  G.  Briggs  and  Charles  H.  Weyl,  both  of  St.  Paul,  for  respondent. 

Lee';.  C.    This  action  was  brought  in  the  municipal  court  of  Waseca. 

The  complaint  aUeged  that  in  March,  1917,  while  employed  by  the  Water- 

vilie  Furniture  Company,  plaintiff  sustained  a  personal  in^ry  which  arose 

out  of  and  in  the  course  of  such  employment;  that  he  and  his  employer 

were    both   subject   to   the   provisions   of    the   Workmen's    Compensation 

Act  (Gen.  St.  1913,  c.  84a)  ;  that  the  latter  was  insured  pursuant  to  section 

g227,   G.   S.  1913;  that  due  notice  of  the  injury  was  given;  that  the  iu- 

jtiry  sustained  resulted  in  the  permanent  loss  of  50  per  cent,  of  the  use 

of  one  of  pla'ntiff's  eyes;  that  his  daily  wage  was  $325;  that  he  incurred 

expenses  for  medical  treatment  amounting  to  $51.65;  that  by  reason  of  the 

facts  above  set  forth  the  insurer  became  indebted  to  him  in  the  sum  of 

SI  026.25,  of  which  sum  $51.65,  and  no  more,  has  been  paid,  that  in  Sep- 
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tember,  1917,  pursuant  to  a  contract  with  defendant,  the  insurer  turned 
over  his  assets  to  defendnat,  who  assumed  and  agreed  to  pay  its  liabilities, 
including  plaintiff's  claim,  but  had  failed  to  do  so.  Judgment  for  $499 
was  demanded.  Defendant  demurred,  and  appealed  to  the  district  court 
from  an  order  overruling  the  demurrer.  Plaintiff  moved  to  dismiss  the 
appeal,  on  the  sole  ground  that  it  was  not  taken  in  the  manner  provided 
by  law.  The  motion  was  denied.  The  demurrer  was  then  argued  by  coun- 
scl  for  each  parly,  and  an  order  made  sustaining  it.  From  the  judgment 
entered  on  such  order,  plaintiff  has  appealed. 

[1]  1.  The  appeal  from  the  municipal  to  the  district  court  was 
taken  as  provided  by  chapter  283,  G.  L.  1917  (Gen.  St.  Supp.  1917,  §  7602). 
Plaintiff  insists  that  it  should  have  been  taken  as  provided  by  section  5068, 
'  G.  S.  1894,  for  the  following  reason :  The  municipal  court  of  Waseca  was 
created  pursuant  to  chapter  229,  G.  L.  1895.  Section  38  of  that  act  reads 
as   follows : 

''All  appeals  from  any  judgment,  order  or  action  of  said  court  shall  be 
had  to  the  district  court,  *  *  *  in  like  manner  and  under  the  same 
rules  of  practice  and  procedure  as  in  cases  of  appeal  from  justice  to 
district  courts  the  general  laws  of  this  state  relating  to  appeals  from  justice 
courts    ♦    ♦    ♦    shall  apply  to  this  court." 

It  is  contended  that  by  the  act  of  1917  the  Legislature  neither  changed 
nor  intended  to  change  the  method  of  taking  appeals  prescribed  by  the 
1895  Municipal  Court  Act.  The  contention  cannot  be  sustained.  Section 
38  was  not  intended  to  make  amendments  to  the  statute  relating  to  the 
manner  of  appealing  from  justice  courts  inapplicable  to  municipal  courts, 
but  to  include  such  courts,  so  that  the  procedure  in  both  should  be  the 
same  in  taking  appeals  to  the  district  court.  No  other  ground  for  a  dis- 
missal of  the  appeal  was  suggested  in  the  district  court,  but  it  is  suggested 
in  plaintiff  's  brief,  apparently  for  the  first  time,  that  the  appeal  should 
have  been  dismissed  because  an  order  of  the  municipal  court  overruling 
a  demurrer  is  not  appealable  since  the  amendment  to  section  38  effected 
by  chapter  104,  G.  L.  1913  (section  280,  G.  S.  1913).  This  point  was  not 
raised  in  the  district  court ;  plaint. ff  basing  his  motion  solely  on  the  ground 
we  have  already  stated.  By  failing  to  raise  it,  and  by  voluntarily  ap- 
pearing and  arguing  the  demurrer  after  his  motion  was  denied,  plaintiff 
waived  any  right  he  may  have  had  to  have  the  appeal  dismissed  on  the 
ground  that  it  was  not  authorized  by  statute.  Wrolson  v.  Anderson, 
53  Minn.  508,  55  N.  W.  597. 

[2]  2.  The  demurrer  was  properly  sustained.  The  argument  that 
the  action  is  based  on  a  contract  between  the  insurer  of  plaintiff's  em- 
ployer and  the  defendant,  and  not  on  the  Workmen's  Compensation  Act, 
is  not  well  founded.  The  insurers  liability  arose  under  the  Compensa- 
tion Act,  and  could  have  been  enforced  only  in  the  manner  therein  pro- 
vided, and  only  in  the  district  court.  Section  8216  and  subdivision  (m), 
§  8230,  G.  S.  1913.  Plaintiff's  claim  for  compensation  was  unliquidated  un- 
til the  parties  either  made  a  voluntary  settlement  determining  the  amount 
of  the  claim  and  obtained  the  approval  of  the  judge  of  the  district  court, 
or,  if  they  failed  to  do  so,  until  the  court  fixed  the  antount  by  its  judg- 
ment. The  insurer's  liability  was  purely  statutory.  Until  it  became  fixed 
in  the  manner  provided  by  statute  there  was  no  indebtedness,  and  no 
promise  to  pay  compensation  could  be  implied.  Plaintiff  was  therefore 
bound  to  state  the  facts  upon  which  the  insurer's  liability  was  predicated. 
In  so  far  as  he  has  done  so,  it  appears  that  the  cause  of  action  attempted 
to  be  stated  is  not  within  the  jurisdiction  of  the  municipal  court,  for, 
if  defendant  had  answered  denying  liability,  plaintiff  could  not  recover 
without  proving  the  facts  necessary  to  establish  liability  under  the  Com- 
pensation Act.  Defendant  has  stepped  into  the  shoes  of  the  insurer. 
The  same  steps  must  be  taken  to  charge  it  that  would  be  necessary  if  the 
insurer  were  the  defendant 
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Two  grounds  for  demurrer  were  stated — the  first,  that  the  complaint 
failed  to  state  a  cause  of  action;  and  the  second,  that  the  municipal  court 
has  no  jurisdiction.  The  demurrer  was  good  on  both  grounds,  and  the 
judgment  from  which  the  appeal  was  taken  is  therefore  affirmed. 


•  •» 


COLLINS  V.  JOYCE  et  al,     (No.  21758.) 

(Supreme  Court  of  Minnesota.    July  2,  1920.) 

178  Northwestern  Reporter  503. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— PHYSICIANS  AND  SURGEONS- 
EMPLOYER  MAY  CONTRACT  TO  PAY  PHYSIQAN  IN  EX- 
CESS OF  STATUTORY  OBLIGATION  FOR  TREATING  IN- 
JURED EMPLOYEE. 

An  employer,  though  operating  under  the  Workmen's  Compensation 
Act  (C5en.  St  1913,  §§  8195-8230),  may  agree,  with  a  physician  called  by 
him  to  treat  an  injured  employee,  to  pay  the  full  value  of  the  physician's 
services.  The  evidence  in  this  case  sustains  a  finding  that  defendants 
made  such  an  agreement. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  393 J^;  Phy- 
sicians and  Surgeons,  Dec.  Dig.  §  24f3].) 

Appeal  from  District  Court,  Houston  County;  S.  D.  Catherwood, 
Judge. 

Action  by  Dr  J.  S.  Collins  against  Pat  Joyce  and  Alfred  Rasmussen, 
doing  business  under  the  firm  name  of  Joyce  &  Rasmussen.  Verdict  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Duxbury  &  Duxbury,  of  Caledonia,  for  appellants. 
W.  A.  Deters,  of  Caledonia,  for  respondent 

Hallam,  J.  [1]  1.  This  action  is  brought  by  plaintiff,  a  physician  and 
surgeon,  to  recover  the  value  of  hospital  services  and  medicines.  Plain- 
tiff had  a  verdict  for  $325.    Defendant  appeals. 

The  services  were  rendered  at  the  request  of  defendants  to  one  Levi 
Boltz,  one  of  their  employees,  who  was  injured  while  in  their  employ. 
Defendants  and  Boltz  were  both  within  the  scope  of  the  Workmen's 
Compensation  Act  ((jen.  St.  1913,  §§  8195-8230).  That  act  made  it  t^e 
duty  of  defendants  to  provide  Bollz  with  medical  and  surgical  treatment 
and  medicines  and  medical  and  surgical  supplies,  up  to  $1(X).  The  court 
administering  the  Compensation  Act  might:,  under  certain  conditions,  al- 
low $200.    G.  S.  1913,  §  8212. 

Defendants  contend  that,  inasmuch  as  the  statute  made  it  the  duty  of 
defendknts  to  provide  this  service  for  Boltz  up  to  a  certain  amoimt  only, 
a  contract  to  pay  more  than  that  amount  would  not  be  implied  from  a 
request  to  perform  this  service,  and  that  neither  can  a  verdictj  be  sustained 
for  more  than  the  amount  fixed  by  the  Compensation  Law,  on  the  theory 
of  an  express  contract. 

We  are  not  called  upon  to  consider  the  principles  of  implied  con- 
tract applicable  to  such  cases,  for  this  action  is  plainly  based  on  an  ex- 
press contract,  and  the  trial  court  so  submitted  the  case  to  the  jury. 
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We  see  no  good  reason  why  defendants  might  not  agree  to  furnish 
medical  and  hospital  attention  and  supplies  to  their  employee  in  excess* of 
their  statutory  obligation,  if  they  saw  fit  to  do  so,  and  no  reason  why 
they  might  not  obligate  themselves  to  pay  plaintiff  the  full  value  of  such 
services,  fiu-nished  to  their  employee  at  their  request.  The  question  is: 
Did  they  so  obligate  themselves? 

The  evidence  on  behalf  of  plaintiff  is,  in  substance,  as  follows: 

Plaintiff  t;estified  that  defendant  Rasmussen  called  him  and  that, 
while  they  were  on  their  way  to  attend  Boltz,  plaintiff  asked,  *'What 
about  my  pay?"   and  that  Rasmussen  said: 

'*We  carry  insurance;  we  get  our  money  from  the  insurance  com- 
pany, and  then  we  pay  you;   you  don't  need  to  worry  about  that" 

The  fact  probably  is  that  neither  party  thought  or  knew  of  the  limi- 
tation of  the  Compensation  Act  ^We  think  tihe  jury  might  construe  the 
language  used  as  a  contract  to  pay  the  ^lue  of  the  services  plaintiff 
should  render  to  Boltz. 

[2]  2.  Plaintiff  was  permitted  to  say  that  he  performed  his  services 
on  tjhe  credit  of  defendants  and  not  of  Boltz.  This  was  proper.  De- 
fendants offered  proof  tending  to  show  that  he  gave  credit  to  Boltz. 
This  was  a  material  question  in  the  case.  It  was  proper  that  plaintiff 
should  testify,  directly,  to  whom  credit  was  given  This  is  within  the 
general  rule  that,  whenever  the  motive,  belief,  or  intention  of  any  person 
is  a  material  fact  to  be  proved,  it  is  competent  to  prove  it  by  the  direct 
testimony  of  such  party.  Berkey  v.  Judd,  22  Minn.  287,  297;  Grout  v. 
Stewart  96  Minn.  230.  234,  104  N.  W.  966;  Timmerman  v.  Whiting,  118 
Minn.  398,  403,  137  N.  W.  9:  Crandall  v.  White,  164  Mass.  54,  41  N.  E. 
204;  Jarrell  v.  Ybung.  105  Md.  280,  66  Atl.  50,  23  L.  R.  A.  (N.  S.)  367, 
12  Ann.  Cas.  1 ;    1  Wigmore  on  Evidence,  §  581. 

[3]  3^.  Plaintiff  was  permitted  to  offer  proof  of  a  statement  alleged 
to  have  been  made  by  defendant  Joyce  to  plaintiff,  after  the  services  were 
performed,  as  follows: 

"You  needn't  worry  about  your  pay.  We  will  see  to  it  that  you  are 
paid-  We  took  him  down  there,  and  we  are  responsible  for  your  pay- 
ment" 

A  verbal  promise  to  pay  for  services  already  performed  for  another 
is,  of  course,  void  under  our  statute  of  frauds.  G.  S.  1913,  §  6998.  We 
think,  however,  this  evidence  was  properly  received  as  an  admission  of 
the  contract  which  plaintiff  testified  had  previously  been  made. 

Order  affirmed. 


STATE  EX  REL.  ALBERT  LEA  PACKING  CO..  Inc.,  v.  DISTRICT 
COURT  OF  FREEBORN  COUNTY.  (No.  21788.) 

(Supreme  Court  of   Minnesota.     July  9,   1920.) 

178  Northwestern  Reporter  594. 

(Syllabus  by  the  Court) 

MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  HELD 
ENTITLED  TO  AWARD  FOR  TEMPORARY  TOTAL  DISA- 
BILITY BY  INJURY  TO  LEG. 

The  Workmen's  Compensation  Act  provides  that  in  case  of  per- 
manent partial  disability  the  loss  of  the  use  of  a  member  shall  draw 
the  same  compensation  as  is  given  for  the  loss  of  such  memeber.    For  the 
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loss  of  a  leg  compensation  for  175  weeks  at  60  per  cent,  of  daily  wages 
is  given.  The  employee  suflfered  a  fracture  of  the  upper  end  of  the  thigh 
bone.  It  did  not  un.te.  The  result  of  the  injury,  more  definitely  stated 
in  the  opinion,  is  greater  than  the  loss  of  the  use  of  the  leg,  and  the 
employee  at  the  time  of  the  trial  two  years  after  the  accident  was  Unable 
to  work.  His  disability  at  that  time  and  s.nce  his  injury  was  total.  It  is 
held  that  under  the  hndings  of  the  trial  court  he  was  not  limited  to 
compensation  for  175  weeks  as  for  the  loss  of  the  use  of  his  leg,  but  was 
entitled  to  compensation  for  300  weeks  on  the  basis  of  temporary  total 
d.sability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [15].) 

Certiorari  from  District  Court,  Freeborn  County;  S.  D.  Cather- 
wood.  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Frank  C. 
Dudley,  to  recover  for  personal  injuries,  opposed  by  the  Albert  Lea 
Packing  Company,  Incorporated,  employer.  Compensation  was  awarded 
by  the  district  court,  and   employer  brings  ccrt.orari.     Affirmed. 

John  F.  D.  Meighen  and  Bennett  O.  Knudson,  both  of  Albert  Lea, 
for  appellant. 

Henry  A.  Morgan,  of  Albert  Lea,  for  respondent. 

DiBELL,  J.  Certiorari  to  review  the  judgment  of  the  district  court  of 
Freeborn  county  awarding  compensation  to  Frank  C.  Dudley  who  re- 
ceived an  injury  while  in  the  employ  of  the  relator,  Albert  Lea  Packing 
Company. 

The  schedule  of  compensation  as  fixed  by  Laws  1917,  ch.  351,  §  1, 
amending  Laws  1913,  c.  467,  §  13  (Gen.  St.  Supp.  1917,  §  8207).  is  as 
follows : 

''Section  13.  Following  is  the  schedule  of  compensation:  (a)  For 
injury  producing  temporary  total  disability  sixty  per  centum  of  the  wages 
received  at  the  time  of  the  injury,  subject  to  a  maximum  compensation  of 
twelve  ($12.00)  dollars  per  week;  and  a  minimum  of  six  and  one-half 
($6.50)  dollars  per  week;  provided,  that  if  at  the  time  of  injury  the  em- 
ployee receives  wages  of  less  than  six  and  one-half  ($6.50)  dollars  per 
week,  then  he  shall  receive  the  full  amount  of  such  wages  per  week.  This 
compensation  shall  be  paid  during  the  period  of  such  disability,  not,  how- 
ever, beyond  three  hundred  weeks.  Payments  to  be  made  at  the  interval* 
when   the  wage  was  payable,   as  nearly  as  may  be.    *    *    * 

"(c)  For  the  permanent  partial  disability,  the  compensation  shall  be 
based  upon  the  extent  of  such  disability.  In  cases  included  by  the  follow- 
ing schedule  the  compensation  shall  be  that  named  in  the  schedule,  to 
wit:    *    *    ♦ 

"For  the  loss  of  a  leg,  sixty  per  cenitim  of  daily  wages  during  one 
hundred  and  seventy-five  (175)   weeks.    *    *    * 

"In  all  cases  of  permanent  partial  disability,  it  shall  be  considered  that 
the  permanent  loss  of  the  use  of  member  shall  be  equivalent  to  and  draw 
the  same  compensation  as  the  loss  of  that  member;  but  the  compensation 
in  and  by  said  schedule  provided,  shall  be  in  lieu  of  all  other  compensa- 
tion in  such  cases.    ♦    *    ♦ 

**In  all  other  cases  of  permanent  partial  disability  not  above  enumer- 
ated the  compensation  shall  be  sixty  per  centum  of  the  diflFerence  be- 
tween the  wage  of  the  workman  at  the  time  of  the  injury  and  the  wage 
he  is  able  to  earn  in  his  partially  disabled  condition,  subject  to  a  maxi- 
mum of  twelve  dollars  ($12.00)  per  week.  Compensation  shall  continue 
during    disability   not,    however,    beyond    three    hundred    (300)     weeks. 
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The  injury  occurred  ow  November  3,  1917.  The  plaintiff  suffered  an 
impacted  fracture  of  the  upper  end  of  his  left  thigh  bone.  He  was 
in  a  hospital  from  November  3,  1917,  to  January  11,  1918,  and  again 
from  July  18,  1918,  to  October  3,  1918.  The  fracture  did  not  unite.  It 
will  not  unite  unless  there  is  another  operation.  Such  operation  would  be 
dangerous  and  of  doubtful  result.  It  is  not  to  be  advised.  He  is  up- 
wards of  60  years  of  age.  He  suffers  great  pain  and  is  nervous.  If  he 
had  suffered  the  loss  of  a  leg,  and  the  result  had  been  ordinarily  favora- 
ble, he  would  by  this  time  be  in  a  condition  of  partial  disability  only.  His 
disability  up  to  this  tme  is  total.  He  has  suffered  more  than  the  loss  of 
the  use  of  his  leg.  Its  use  is  gone  and  up  to  the  present  time  the  rest  of 
his  body  is  useless  for  any  working  purpose.  The  condition  of  the  frac- 
ture so  affects  his  hips  and  other  parts  of  his  body  and  there  is  such  at- 
tendant pain  that  he  can  remain  sitting  for  no  considerable  length  of 
time.  He  cannot  employ  himself  in  work  which  may  be  done  by  one  sit- 
ting; nor  is  there  any  work  suggested  which  he  may  do.  So  the  trial 
court  finds.  It  may  be  noted  in  considering  the  seriousness  of  his  injury 
that  the  packing  company  furnished  him  the  best  possible  treatment  and 
hospital  service  to  effect  a  good  result.  It  expended  in  that  behalf 
$56225.  while  the  statute  strictly  requires  but  $100.  The  commendable 
effort  of  the  company  to  effect  a  good  result  has  resulted  no  more  benefi- 
cially than  we  have  stated. 

Dudley  was  receiving  wages  at  $18.50  per  week  and  he  was  awarded 
compensation  on  the  basis  of  60  per  cent,  or  $11.10  per  week  for  300 
weeks.  This  is  the  maximum  in  amount  and  time  allowed  for  a  tem- 
porary total  disability.  It  is  also  the  maximum  in  amount,  and  in  time 
allowed,  for  a  permanent  partis^I  disability. 

The  relator  contends  that  the  provision  of  the  statute  that  the  per- 
manent loss  of  the  use  of  a  member  shall  be  compensated  on  the  basis  of 
the  loss  of  the  member,  which  is  in  lieu  of  all  other  compensation,  fixes 
the  maximum  compensation  at  60  per  cent,  of  dail^  wages  for  the  period 
of  175  weeks;  and  that  an  award  beyond  such  penod  is  not  sustained. 

The  provision  for  60  per  cent,  of  wages  for  175  weeks  is  in  the  por- 
tion of  the  statute  referring  to  permanent  partial  disability.  It  is  in  con- 
nection with  other  provisions  fixing  a  definite  award  for  definite  injuries. 
The  compensation  is  for  a  definite  period,  a  full  period  of  175  weeks,  not 
for  a  maximum  period  of  175  weeks  with  a  possible  lesser  minimum.  Wc 
do  not  find  authorities  construing  a  provision  cfuite  like  our  statute  and 
we  confine  our  holding  to  the  precise  question  before  us.  While  the  re- 
lator's contention  is  pressed  with  force,  it  is  our  view  that  it  was  not  in- 
tended by  the  statute  to  limit  compensation  for  such  an  injury  as  we  have 
here  to  compensation  for  the  loss  of  a  leg.  The  statute  is  to  be  con- 
strued liberally  in  favor  of  the  employee.  Dudley  at  the  time  of  the  trial 
and  from  the  date  of  his  injury  suffered  a  total  disability,  assumed  to  be 
temporary,  and  was  entitled  to  compensation  accordingly.  It  does  not 
appear  that  the  disability  will  be  less  within  the  period  of  300  weeks.  The 
parties  have  such  right  to  a  readjustment,  if  occasion  comes  as  the  statute 
gives  them.  G.  S.  1913,  §  8222;  State  v.  District  Court.  136  Minn.  147. 
161  N.  W.  391 ;  HunnewelFs  Case,  220  Mass.  351,  107  N.  E.  934. 

Ordef  afiirmed. 
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AMERICAN  SMELTING  &  REFINING  CO.  v.  CASSIL.  (No.  21288.) 

(SupreiAe  Court  of  Nebraska.     June   19,  1920.) 

!78  Northwestern  Reporter  639 

MASTER  AND  SERVANT  —  FINDINGS  ON   SUBSTANTIALLY 

CONFIJCTING  EVIDENCE  CONCLUSIVE. 

On  appeal  from  the  district  court  to  the  Supreme  Court  in  a  workmen's 
compensation  case,  findings  of  fact  supported  by  sufficient  evidence  and 
findings  of  fact  on  substantially  conflicting  evidence  will  not  be  reversed 
unless  clearly  wrong. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  '418 [6].) 
Rose,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  County;  Redick,  Judge. 

Claim  by  Catherine  Cassil,  widow  of  A.  C.  Cassil,  deceased  employee, 
against  the  American  Smelting  &  Refining  Company,  employer,  for  com- 
pensation under  Workmen's  Compensation  Act.  Qaim  allowed  by  Com- 
pensation Commission  with  deductions,  and  the  employer  appealed  to  the 
district  court,  where  the  claim  was  disallowed  and  the  proceeding  dis- 
missed, and  the  claimant  appeals.     Affirmed. 

Wm.  J.  Hotz  and  (jeorge  A.  Lee,  both  of  Omaha,  for  appellant. 
Crofoot,  Fraser,  (Connolly  &  Stryker,  of  Omaha,  for  appellee. 

MoRRissEY.  C.  J.  Under  the  Workmen's  Compensation  Act  (Laws 
1913,  c.  198)  Catherine  Cassil,  defendant,  presented  to  the  Compensation 
Commissioner,  on  account  of  the  death  of  her  husband,  A.  C.  Cassil,  a 
claim  against  the  American  Smelting  &  Refining  Company,  for  $12  a  week 
for  350  weeks  and  $1(X)  for  expenses  of  his  last  illness  and  funeral.  On 
the  premises  of  plaintiff  defendant's  husband  was  shot  by  Terrence  Casey 
at  night,  January  27,  1919,  and  died  the  next  morning.  Plaintiff  is  engaged 
in  the  smelting  and  the  refining  of  ores  in  Omaha.  At  the  time  of  the 
shooting  (Tassil  was  assistant  superintendent  of  a  department,  and  Casey 
was  head  watchman  of  ^hat  plant.  Defendant  contends  that  the  death  of 
her  husband  was  caused  by  an  accident  "arising  out  of  and  in  the  course 
of  his  employment"  within  the  meaning  of  those  words  as  used  in  the 
Workmen's  (Compensation  Act.  l}ey.  St.  1913,  §  3642.  It  is  conceded 
by  plaintiff  that  the  homicide  occurred  in  the  course  of  Cassil's  employ- 
ment, but  it  is  insisted  that  it  did  not  arise  out  of  such  employmeat,  be- 
ing, from  the  standpoint  of  plaintiff,  solely  the  result  of  a  quarrel  be- 
tween Cassil  and  (Zasey  over  personal  matters.  The  Compensation  Com- 
missioner allowed  the  claim  of  defendant,  but  deducted  therefrom  $1,690 
which  she  had  received  as  insurance  carried  by  plaintiff  on  the  life  of 
her  husband.  From  the  award  of  the  Compensation  Commissioner  plain- 
tiff appealed  to  the  district  court  for  Douglas  county.  There  the  claim 
of  defendant  was  disiillowed  From  a  dismissal  of  the  proceeding  she 
has  appealed  to  the  Supreme  Court. 

The  district  court  found  that  the  death  of  Cassil  arose  out  of  a  per- 
sonal quarrel  between  him  and  C^ey,  and  held  that  therefore  defendant 
was  not  entited  to  compensation.  On  review  what  is  the  effect  of  this 
finding?    The  Workmen's  Compensation  Act  provides: 
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Any  appeal  from  such  judgment  shall  be  prosecuted  in  accordance 
with  the  general  laws  of  the  slate  regulating  appeals  and  actions  at  law 
except  that  such  appeal  shall  be  perfected  within  thirty  days."  Rev.  St. 
1913,  §  3680,  as  amended  by  Laws  1917,  c.  85,  §  15,* 

The  Workmen*s  Compensation  Act  further  provides: 

"All  disputed  claims  for  compensation  or  for  benefits  under  this  arti- 
cle must  be  submitted  to  the  Compensation  Commissioner  for  an  award. 
Tf  either  party  at  interest  is  dissatisfied  with  the  award  of  the  Compen- 
sation Commissioner,  then  the  matter  may  be  submitted  to  the  district 
court  of  the  county  which  would  have  jurisdiction  of  a  civil  action  be- 
tween parties*  either  at  or  during  a  regular  term  of  the  district  court 
of  said  county  or  during  any  portion  of  time  between  the  regular  term 
time  of  the  district  court  of  said  coimty,  which  court  shall  have  authority 
to  hear  and  determine  the  cause  as  in  equity  and  enter  final  judgment 
therein  determining  all  questions  of  law  and  fact  in  accordance  with  the 
provisions  cf  this  article,  which  judgment  shall  be  final  and  conclusive 
unless  reversed  dismissed,  or  modfied,  on  appeal  or  otherwise  modified 
pursuant  to  the  provisions  of  this  act."  Rev.  St  1913,  §  3678,  as  amended 
by  Laws  1919,  q.  91,  §  5. 

These  provisions,  in  connection  with  the  Workmen's  Compensation 
Act  as  a  whole,  were  intended  to  simplify  the  procedure  in  cases  of  this 
kind  and  to  do  away  with  a  jury  in  determining  the  issues.  Any  appeal 
from  the  judgment  of  the  district  court,  however,  must  be  prosecuted 
in  accordance  with  the  general  laws  of  the  state  regulating  appeals  in 
actions  at  law.  It  follows  that  a  finding  of  the  district  court  on  an  issue 
of  fact  in  a  compensation  case  should  not  be  set  aside  on  appeal  where 
it  is  supported  by  suificient  evidence,  or  where  the  evidence  is  substan- 
tially conflicting,  unless  the  finding  is  clearly  wrong.  Manning  v.  Pom- 
erene.  101  Neb.  227,  162  N.  W.  492;  Miller  v.  Morris  &  Co.  101  Neb. 
169,  162  N.  W.  417;  Kanscheit  v.  Garrett  Laundry  Co  ,  101  Neb.  702,  164  N. 
W.  708;  Anderson  v.  Kiene,  103  Nek  m,  174  N.  *W.  301.  This  is  the 
general  rule  elsewhere.  L.  R.  A.  1916A,  note,  p.  266.  It  is  adopted  here 
as  bring  in  harmony  wi'h  the  Workmen's  Compensation  Act  of  this 
state. 

In  the  presen*  case  there  is  ample  evidence  to  sustain  the  judgment 
from  which  defendant  has  appealed.  With  the  issues  of  fact  thus  de- 
termined, there  is  no  error  in  the  record. 

Affirmed. 

Aldrich  and   Day,  JJ..  not  sitting. 

Rose,  J.  (dssenting).  I  interpret  the  Workmen's  Compensation 
Act  to  mean  that  an  appeal  from  the  Compensation  Commissioner  shall 
be  tried  in  the  district  court,  as  a  suit  in  equity.  The  district  court,  says 
the  statute,  "shall  have  authority  to  hear  and  determine  the  cause  as  in 
equity."  In  my  opinion  the  Legislature,  having  made  the  appeal  from 
the  Compensation  Commissioner  to  the  district  court  a  suit  in  equity,  did 
not  intend  to  make  the  appeal  from  the  district  court  to  the  Supreme 
Court  an  appeal  in  an  action  at  law,  and  thus  prevent  a  trial  de  novo  here. 
The  proceeding,  being  designated  by  the  Legislature  as  one  in  equity 
should  be  reviewed  in  the  Supreme  Court  without  regard  to  the  findings 
of  fact  by  the  district  court.  The  opinions  in  Miller  v.  Morris  &  Co., 
101  Neb.  169.  162  N.  W.  417,  Kanscheit  v.  Garrett  Laundry  Co.,  101  Neb. 
702,  164  N.  W.  708,  and  Anderson  v.  Kiene,  103  Neb.  773,  174  N.  W 
301,  were  rendered  without  referring  to  that  part  of  the  Workmen's 
Compensation  Act  requiring  the  district  court  to  try  cases  of  this  kind 
as  suits  in  equity,  aiK?  should  in  my  view  of  the  law  be  overruled. 
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I  have  considered  the  evidence  in  the  present  case  with  care,  and 
while  there  is  sufficient  proof  to  sustain  the  findings  below,  I  am  fully 
convinced  that  the  preponderance  of  the  evidence  is  in  favor  of  defend- 
ant, that  the  quarrel  which  resulted  in  the  death  of  Cassil  arose  out  of 
his  employment,  and  that  defendant  is  entitled  to  compensation.  For 
these  reasons,  as  1  view  the  law  and  the  facts,  the  judgment  of  the  dis- 
trict   court   should   be  reversed. 


UPDIKE  GRAIN  CO.  v.  SWANSON.     (No.  21443.) 

(Supreme  Court  of  Nebraska.-    June  7,   1920.) 

178  Northwestern  Reporter.  618. 

(Syllabus  by  the  Court.) 

1.  MASTER   AND    SERVANT— "DELINQUENT    PAYMENT*    UN- 

DER COMPENSATION  ACT  DEFINED. 

Under  h  statute  providing  that  a  penalty  be  added,  for  all  delinquent 
payments  tinder  the  Workmen's  Compensation  Act  (Rev.  St.  19i3,  §  3666, 
as  amended  by  Laws  1917,  c.  85,  §  9^2,  and  Laws  1919,  c.  91,  §  4),  held 
that,  where  there  is  a  reasonable  controversy  between  the  employer  and 
the  employee  as  to  liability  for  certain  ins: ailments  of  compensation,  the 
payments  of  such  compensation  do  not  become  due.  in  the  sense  that  they 
may  become  delinquent,  until  the  obligation  of  the  company  is  definitely 
ascertained  or  settled. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  391  >4,  New 
vol.  7 A  Key- No  Series.) 

2.  MASTER    AND    SERVANT   —   COMPENSATION    CLAIMANT 

HELD  NOT  ENTITLED  TO  ATTORNEY'S  FEES. 

Where  a  statute  allows  the  employee  to  recover  attorney's  fees,  in 
case  an  order  for  compensation  is  made  in  his  favor,  and  in  event  the 
employer  refuses  to  abide  by  the  order,  but  appeals,  and  on  appeal  fails 
to  reduce  the  award,  held,  that,  the  power  to  allow  attorney's  fees  being 
statutory,  the  court  has  no  authority  to  allow  them  where  the  employe 
himself  appeals,  though  by  such  appeal  the  award  is  increased,  nor  to  al- 
low fees  where  it  is  shown  that  the  employer,  upon  the  rendition  of  the 
award,  instead  of  appealing,  offers  to  pay  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

Appeal  from  District  Court,  Douglas  County.  Sears,  Judge. 

Action  by  Albert  Swanson  against  the  Updike  Gram  Company  to  re- 
cover under  the  Workmen's  Compensation  Act  a  penalty  for  delinquency 
in  the  payment  of  compensation  and  to  recover  attorney's  fees.  Relief 
denied,  and  Swanson  appeals.    Affirmed. 

See,  also,  103  Neb.  872.  174  N.  W.  862. 

Myers  &  Mecham,  of  Omaha,  for  appellant. 

Gurley,  Filch  West  &  Hickman,  of  Omaha,  for  appellee. 

Fla^sburg,  J.  Action  to  recover  under  the  Workmen's  Compensation 
Act  (Rev.  St.  1913,  §  3666,  as  amended  by  Laws  1917.  c.  85,  §  9^,  and 
Laws  1919,  c.  91,  §  4),  a  penalty  by  reason  of  alleged  delinquency  in  pay- 

Vol.  TI — Comp    II. 
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ment  of  compensation,  and  to  retfover  attorney's  fees.  The  trial  court 
denied  the  relief,  and  Swanson,  the  petitioner,  appeals. 

The  case  is  presented  here  on  the  transcript  alone,  showing  tjbe  peti- 
tion of  Swanson,  the  answer  of  the  company  and  the  decree  of  the  court. 
No  reply  was  filed,  and  the  allegations  of  new  matter  in  the  answer 
therefore  stand  admltccd. 

Swanson,  while  an  employee  of  the  Updike  Grain  Company,  was  in- 
jured July  12,  1918.  The  company  recognized  its  liability  and  paid  to 
him  his  medical  and  hospital  expenses,  and  $12  per  week  for  a  period 
of  17  weeks.  On  July  11,  1919,  the  company  filed  a  petition  with  the 
Compensation  Commissioner  praying  that  definite  award  be  fixed.  The 
commissioner  fixed  the  award  at  $12  per  week  for  a  period  of  30  weeks, 
and,  as  the  company  had  made  payments  for  17  weeks  only,  it  developed, 
under  this  award,  that  the  company  was  liable  for  13  additional  weeks, 
during  a  period  prior  to  the  rendition  of  the  award,  and  wh.ch  payments 
it  had  not,  in  fact,  made.  Swanson  appealed  to  the  district  court,  where 
the  award  was  affirmed. 

The  company,  it  appears,  was  satisfied  with  and  was  ready  and  will- 
ing to  abide  by  both  the  award  of  the  Compensation  Commissioner  when 
rendered,  and  the  judgment  of  the  district  court  affirming  it  and  offered 
payment  at  that  time  of  the  amounts  determ  ned  to  be  due. 

Swanson  again  appealed  from  the  judgment  of  the  district  court  to 
the  Supreme  Court,  and  on  November  15,  1919,  the  Supreme  Court  in- 
creased the  award  by  ordering  payments  of  $12  per  week  for  a  period  of 
45  weeks  over  and  above  what  had  been  allowed  by  the  Compensation 
Commissioner  and  the  judgment  of  the  district  court,  making  a  total 
award  of  $12  per  week  for  75  weeks.  Updike  Grain  Co.  v.  Swanson,  103 
Neb.  872,  174  N.  W.  8(52.  Upon  the  filing  of  the  mandate  in  the  district 
court,  the  company  paid  all  installments,  with  interest,  for  the  13  and  45 
weeks,  as  required  under  the  increased  awards, 

[1]  The  statute  (Rev.  St.  1913,  §  3666,  as  amended  Laws  1917,  c 
85,  §  91/^)  reads  as  follows: 

"Except  as  hereinafter  provided,  all  amounts  of  compensation  paya- 
bV  under  the  provisions  of  the  article  shall  be  payable  periodically  in 
accordance  with  the  methods  of  payment  of  the  wages  of  the  employee 
at  the  time  of  the  injury  or  death.  Provided,  fifty  per  centum  shall  be 
added  for  waiting  time  for  all  of  delinquent  payments  after  30  days  no- 
tice has  been  given  of  disability." 

The  words  "of  disability'  were  added  by  the  amendment  effective  in 
July,  1919  (Uws  1919,  c.  91.  §  4). 

Did  the  installments  for  the  13  and  45  weeks,  provided  for  under  the 
increased  awards,  become  delinquent  within  the  provisions  of  that  statute? 

The  statute  contemplates  some  sort  of  notice  to  the  employer  or 
knowledge  of  the  duty  required  of  him,  and  30  days'  opportunity  to  act, 
in  order  that  he  may  perform  the  duty  and  avoid  default  and  the  resulting 
penalty.  It  is  argued  that  no  notice  was  required  in  this  case,  since  the 
employer  is  shown  to  have  been  fully  apprised  of  the  injury  and  the  dis- 
ability resulting.  We  need  not  take  up  the  question  of  notice,  as  we  find 
that  in  no  event  was  there  any  delinquency  on  the  part  of  the  company. 

The  company  paid  the  medical  bill  and  hospital  expenses  and  install- 
ments for  17  weeks.  It  does  not  appear  that  Swanson  made  demand  or 
claimed  to  be  entitled  to  further  payments.  On  the  other  hand,  it  is  the 
company  that  instituted  the  proceedings  before  the  Compensation  Com- 
missioner for  the  purpose  of  procuring  a  definite  determination  of  the 
amount  due.  The  company  did  not,  until  the  time  when  the  award  was 
made,  have  notice  that  it  was  liable  for  30  installments,  instead  of  17; 
nor  can  it  be  said  that  these  additional  installments  become  due  prior  to 
the  award,  since  the  liability  of  the  company  until  that  was  uncertain. 


Digitized  by 


Google 


1920.]  UPDIKE  GRAIN  CO.  v.  SWANSON.     (Neb.)  471 

When  Swanson  appealed  from  the  judgment  of  the  district  court,  it 
is  true  the  company  was  aware  of  the  fact  that  he  was  claiming  more 
than  the  district  court  had  given  him.  What  Swanson's  exact  c'aim  at 
that  time  was,  however,  does  not  appear. 

It  seems  sufficient  to  say  that  all  that  could  at  that  time  be  expecied 
.  of  the  company  was  to  offer  payment  of  what  the  district  court  said  was 
due.  Whether  that  amount  would  be  increased  by  the  Supreme  Court 
was  not  known.  There  was  nothing  definite,  over  and  above  the  award 
for  30  weeks,  upon  wjiich  the  company  could  act.  The  total  amount  of 
liability,  or  the  number  of  installments,  wh  ch  would,  in  the  end,  be 
required  to  be   paid,   was   still   undetermined. 

It  cannot  be  said  that  the  company  was  in  default  of  those  payments, 
oyer  which  there  was  a  reasonable  controversy,  and  especially  when  the 
district  court  had  decided  that  the  company  was  liable  for  30  weeks  only. 
It  cannot  be  said  that  these  controverted  installments,  the  45  additional  in- 
stallments, became  due  until  the  decision  by  the  Supreme  Court  allowing 
them  was  rendered,  and  the^  Judgment  entered  accordingly  in  the  district 
court.  The  company  promptly  offered  payment  of  the  award  fixed  by 
the  Compensation  Commissioner  and  the  judgnient  of  the  district  court, 
and,  when  the  award  was  increased  to  75  weeks  in  the  Supreme  Court, 
paid  the  amount  in  full.  Under  such  circumstances,  the  company  was 
not  delinquent  in  its  payments,  nor  could  it  be  subjected  to  the  statutory 
penalty. 

It  was  ngt  intended  by  this  provision  of  the  statute  that  an  employer 
should  comply  with  every  demand  of  the  employee  at  his  peril,  and  in 
every  case,  when  it  is  later  proven  that  the  employer  was  mistaken  as  to 
his  liability,  that  he  should  be  required  to  increase  the  award  50  per  cent, 
and  be  penalized  in  that  amount.  The  statute  was  not  intended  to  prevent 
the  employer  from  having  a  fair  opportunity  to  be  heard  and  to  have  his 
just  controversies  tried,  but,  as  said  in  United  States  Fidelity  &  Guaranty 
Co.  V.  Wickline,  103  Neb.  21,  \70  N.  W.  193,  the  penalty  is  provided  "to 
make  it  thereby  reasonably  certain  that  the  payments  would  not  be  de- 
layed for  trivial  reasons  and  the  act  be  thereby  nullified."  To  say  that 
the  employer  has  been  delinquent  in  providing  compensation  carries  with 
it  the  idea  that  he  has  failed  to  perform  his  duty.  An  installment  of  com- 
pensation cannot  become  delinquent  until  it  becomes  due,  and  it  can- 
not be  said  to  be  due  until  there  is  some  reasonable  certainty  as  to  the 
amount  and  the  number,  of  payments  to  be  made.  Cornell  v.  Maverick 
U>an  &  Trust  Co,  95  Neb.  9,  144  N.  W.  1072;  18  C.  J.  475. 

[2]  The  petitioner  further  claims  to  be  entitled  to  attorney's  fees. 
The  right  to  tax  attorney's  fees  is  purely  statutory.  O'Brien  v.  Indus- 
trial Ins.  Department,  100  Wash.  674,  171  Pac.  1018;  State  v.  District 
Court  of  St  Louis  County,  129  Minn.  423,  152  \.  W.  838;  Friedman 
Mfg.  Co.  V.  industrial  Commission,  284  111.  554,  120  N.  E,  460  The  stat- 
ute (Rev.  St.  1913,  §  3666,  as  amended  Laws  1919,  c.  91,  §  4)  provides 
that,  where  the  employer  refuses  to  abide  by  the  award  of  the  Compen- 
ation  Commissioner  and  appeals,  but  fails  to  reduce  the  award,  the  em- 
ployee shall,  in  such  event,  be  allowed  to  recover  attorney's  fees. 

The  appeal  in  this  case  was  not  taken  by  the  company,  nor  did  it 
refuse  to  abide  by  any  award  made,  and  the  provisions  of  the  statute  do 
not  apply. 

It  is  therefore  ordered  that  the  judgment  be  affirmed. 

Aldrich,  J.,  not  sitting. 
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VERSCHLEISER  v.  JOSEPH   STERN   SON,  INC.,  et  al. 

(Court  of   Appeals  of   New   York.     June   1,   1920.) 

128    Northeastern    Reporter    126 

MASTER   AND   SERVANT— INJURY  IN   RESENTING  ASSAULT 
BY    COEMPLOYEE    HELD    TO    ARISE.  OUT    OF  AND  IN 
COURSE  OF  EMPLOYMENT  WITHIN  COMPENSATION  ACT. 
Where  an  abiattoir  worker,  resenting  a  sudden  assault  by  a  coemployec 
who  threw  a  piece  of  flesh,  used  the  flesh  in  striking  another  employee, 
believed  to  be  the  assailant,  who  in  turn  kicked  claimant,  the  injury  was 
one  arising  out  of  and  in  the  course  of  employment  within  the  Work- 
men's Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second 
Series,  Course  oi  Employment.) 

McLaughlin,  J.,  and  Hiscock,  C.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Dcpactment. 

Proceeding  under  the  Workmen's  Compensation  Law  for  compensa- 
tion by  Morris  Verschleiser,  opposed  by  Joseph  Stem  Son, 'Incorporated, 
employer,  and  Zurich  General  Accident  &  Liability  Insurance  Company, 
Limited,  insurance  carrier.  From  an  order  of  ihe  Appellate  Division* 
rcvefsin^  by  a  divided  court  an  award  made  by  the  State  Industrial  Com- 
mission, the  Commission  appeals.  Order  of  the  Appellate  Division  re- 
versed, and  award  of  the  Industrial  Commission  aflSrmed.  188  App.  Div. 
937,  176  N.  Y.  Supp.  41. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  appellant. 

John  N.  Carlisle,  of  .Mbany,  for  respondent. 

Elkus,  J.  On  June  7,  1918,  Morris  Verschleiser,  the  claimant,  was 
employed  by  Joseph  Stern  Son,  Incorporated,  at  its  abattoir  in  the  city 
of  New  York  on  the  eighth  floor,  known  as  the  killing  floor.  It  appears 
that  after  each  animal  is  killed-  it  is  the  practice  to  cut  it  open  and  im- 
mediately disembowel  it,  separating  the  various  portions.  It  was  the 
duty  of  the  claimant,  who  was  known  as  a  **trucker"  or  '^'lugger,"  to 
gather  the  bellies  on  his  truck  and  truck  them  to  a  hole  or  chute  down 
which  he  threw  them  to  the  seventh  floor. 

At  the  time  in  question  the  claimant  was  standing  beside  his  truck, 
waltiaig  for  the  "belly"  of  an  animal  being  cut  up  by  one  Mandelhcim. 
Also  waiting  in  line,  apparently  for  other  portions  of  viscera,  was  an- 
other trucker,  Dudler. 

One  Louis  E.  Baxter,  who  at  the  time  was  commissioned  as  a  veter- 
inary inspector  of  the  United  States  government,  was  stationed  at  the 
slaughterhouse,  and  in  charge  of  the  entire  building  so  far  as  government 
inspection  was  concerned.  While  the  claimant  was  waiting  to  have  his 
truck  loaded,  some  one — and  the  Industrial  Commission  has  found  — a 
fellow  employee  of  claimant,  dropped  a  piece  of  flesh  about  two  feet  l<Mig 
arond  the  neck  of  claimant.  There  is  some  testimony  that  this  may  have 
been  done  by  the  veterinary.  The  claimant  resented  the  insult  and  as- 
sault upon  him,  and.  in  his  excitement,  believing  the  attack  to  have  been 
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made  by  Dudler,  went  over  to  him  and  struck  him  sveral  times  with  the 
piece  of  flesh,  and  then  threw  it  down.  Dudler  thereupon  kicked  the  claim- 
ant, causing  the  injuries  complained  of.  Dudler's  hands  were  occupied' 
so  he  used  his  feet. 

The  state  Industrial  Commission  did  not  find  as  to  who  began  the 
assault  upon  claimant,   and,   in  his  opinion.   Commissioner  Lyon  states: 

"Under  the  circumstances  here  disclosed,  I  do  not  think  it  necessary 
to  determine  who  began  the  melee.  Certainly  the  claimant  did  not  begin 
it." 

It  appears  that  prior  to  this  pieces  of  fat  were  thrown  at  the  claim- 
ant by  Dudler  and  others.  The  claimant  testified  that  Dudler  used  to 
peck  at  and  aggravate  him,  and  he  told  him  to  let  him  alone.  About  20 
minutes  beforte  the  claimant  received  his  injury,  Dudler,  he  says,  ran 
his  trudc  into  the  one  claimant  was  pushing,  and  he  (claimant)  says  that 
when  he  felt  the  pieces  of  flesh  on  his  neck,  he  exclaimed,  "Why  don't 
you  .let  me  work?"  and  threw  the  pieces  of  flesh  down;  that  Dudler  was 
standing  next  to  him,  and  then  kicked  him. 

The  Industrial  Commission  claims  that  this  case  falls  within  Mat- 
ter of  Carbone  v.  Loft,  174  App.  Div.  901,  159  N.  Y.  Supp.  1104.  affirmed 
219  N.  Y.  579,  114  N.  E.  1062,  and  Matter  of  Hcitz  v.  Ruppert-  218  N.  Y. 
148,  112  N.  E.  750,  L.  R.  A.  191 7A,  344.  The  order  of  reversal  by  the 
Appellate  Division,  Third  Department,  is  based  upon  Matter  of  Still- 
wac«on  V.  Callan  Bros.,  183  App.  Div.  141,  170  N.  Y.  Supp.  677,  aflirmed 
224  N.  Y.  714,  121  N.  E.  893.  Griffin  v.  Roberson  &  Son,  176  App.  Div. 
6,  162  N.  Y.  Supp.  313;  and  Matter  of  De  Kilippis  v.  Falkenberg,  170 
App.  Div.  153,  155  N.  Y.  Supp.  761.  affirmed  219  N.  Y.  581,  114  N.  E. 
10(54.     This  reversal  was  by  a  divided^ court. 

In  Mater  of  Carl)one  v.  Ixjft  174  App.  Div.  901,  159  N.  Y.  Supp. 
1104.  affirmed  219  N.  Y.  579  114  N.  E.  1062,  claimant  became  engaged 
in  an  exchange  of  insulting  language  with  a  fellow  employee,  who 
about  three-quarters  of  an  hour  later  violently  attacked  claimant,  with 
the  resulting  injuries  for  which  recovery  was  demanded.  The  recovery 
was   allowed. 

In  Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E.  750,  L.  R. 
A.  1917A,  344,  the  facts  were  that  a  driver  brought  his  horses  into  the 
employer's  stable,  where  a  fellow  workman  and  he  unharnessed  them 
and  proceeded  to  wash  them  off  with  a  hose.  The  driver,  claiman*.  told 
the  fellow  workman  he  was  using  too  much  water  on  the  horses,  and  then 
the  fellow  workman  intentionally  sprinkled  water  on  the  claimant.  The 
claimant,  having  temporarily  left  the  stable  yard,  was  returning  to  his 
work,  when  he  met  the  fellow  workman.  The  claimant  touched  him  on 
the  shoulder,  saying'  "Don't  do  that  again,"  whereupon  the  fellow  work- 
man slapped  the  claimant  on  the  shoulder,  and,  as  the  claimant  turned 
arotmd  the  man's  ftige;r  stuck  in  claimant's  eye,  causing  severe  injury. 
This  court  held  this  injury  was  accidental  and  within  the  meaning  of  the 
statute.  It  was  sudden  and  unlooked  for,  and  the  purpose  of  the  act  is 
to  insure  the  workman  at  the  expense  of  the  employer  against  personal 
injuries,  not  expected  or  designed  by  the  workman  himself,  provided 
such  injuries  arise  out  of  and  in  the  course  of  employment.  The  opin- 
ion, however,  was  careful  to  say  that  it  was  an  obligation  of  claimant's 
employment  to  take  care  of  the  horses  which  he  drove,  and  to  see  that 
they  were  not  injured  by  injudicious  wetting  or  otherwise  by  his  fellow 
workmen;  that  in  the  course  of  their  employmeint  while  the  two  men 
were  at  work  a  quarrel  or  argument  arose  over  the  wetting  of  the  hor- 
ses, and  personal  injury  grew  out  of  the  physical  contact  resulting  from 
the  quarrel  and  that  therefore  the  accident  grew  out  of  and  in  the  course 
of    employmetit. 
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In  Matter  of  StfllwaRon  v  Callan,  183  App.  Div.  141,  170  N.  Y. 
Supp.  677,  affirmed  224  N.  Y.  714,  121  N.  E.  893,  the  injury  was  the  re- 
sult of  an  assault  initiated  by  the  deceased,  Stillwagoti,  and  he  could  not 
be  the  beneficiary  of  his  own  wrongful  act  when  that  act  was  not  com- 
mitted in  aid  of  or  in  ;he  scope  of  his  work. 

Griffin  v.  Roberson-  176  App.  Div.  6,  162  N.  Y.  Supp.  313,  was  an- 
other case  where  the  claimant  initiated  the  assault  which  resulted  in 
his  own  injury  and  death.  In  that  case  the  court  well  stated  the  distinc- 
tion between  this  line  of  cases  and  the  cases  of  Matter  of  Carbone  v. 
Ijoft  and  Matter  of  Heitz  v.  Ruppert: 

"It  has  been  held  in  different  cases  that  when  a  servant  in  the 
course  of  his  employment  is  assaulted  by  another  he  may  sometimes  be 
entitled  to  compensation.  Such  was  the  case  of  Carbone  v.  Loft,  decid- 
ed without  opmion  by  this  court  ♦  *  *.  This  is  on  the  theory  that 
the  injured  servant  is  protecting  his  masters  property  or  promoting  his 
master's  interest,  or  that  the  assault  on  him  was  in  some  way  incidental 
to  the  duty  which  he  owed  his  master.'*  176  App.  Div.  7,  162  N.  Y.  Supp. 
314. 

In  Matter  of  De  Filippis  v.  Falkenberg.  170  App.  Div.  153,  155  N.  Y. 
Supp.  761,  affirmed  219  N.  Y.  581,  114  N,  E.  1064,  the  injury  did  not 
happen  in  the  course  of  the  employment.  It  did  not  happen  in  the  work- 
room of  the  employer,  but  in  an  adjoining  toilet,  for  the  convenience  of 
the  work  people.  It  was  not  due  to  any  unsafe  conditions  of  the  toilet 
maintained  by  the  employer,  but  solely  to  the  personal  act  of  a  fellow 
servant.  A  pair  of  scissors  was  thrust  through  a  partition,  striking 
claimant   in  the  eye. 

In  the  instant  case  the  claimant  was  not  the  aggressor,  but  was  at- 
tending to  his  master's  business  on  his  master's  premises  at  the  lime  of 
the  assault  He  was  waiting  to  **lug"  away  viscera,  and  while  waiting 
there  for  his  master's  benefit  and  in  the  work  for  which  he  was  employed 
was  assaulted.  In  his  excitement  he  defended  himself  by  a  counter  at- 
tack upon,  as  it  seems,  another  employee,  with  the  resulting  injury  to 
himself.  He  did  not  initiate  the  "melee,"  but  was  desirous  only  of 
transacting  his  master's  business  in  peace.  This  fellow  employee  had 
previously*  he  claimed,  interfered  with  his  working.  The  Industrial 
Commission  has  found  that  claimant  was  engaged  in  the  regular  course 
of  his  employment  when  he  was  kicked.  This  is  a  finding  of  fact  The 
claimant  was  thrown  on  the  defensive,  striking  Dudler  with  the  pifece  of 
flesh,  who  kicked  him.  If  the  claimant  was  right  in  assuming  that  Dudler 
was  his  assailant,  his  striking  back  would  have  been  the  natural  result  of 
the  act,  and  it  might  then  well  be  said  that  claimant  was  within  the  act 

The  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  should  be 
construed  broadly.  Compensation  under  it  does  not  depend  on  any  fault 
of  the  master  or  any  negligence  of  the  servant.  The  law  was  enacted  to 
do  away  with  the  defenses  which  had  goverened  the  law  of  master  and 
servant  The  question  in  each  case  arising  under  the  Workmen's  Com- 
pensation Law  is,  "Was  the  injury  received  while  engaged  in  the  master's 
business?"  If  the  servant  had  left  his  employment  and  was  wilfully  pur- 
suing! designs  of  his  own,  he  would  not  be  entitled  to  compensation.  The 
man  who  initiates  an  assault  is  doing  a  willful  thing,  but  this  cannot  be 
said  of  the  man  who.  surprised  by  physical  assault  or  insult,  reacts  and  in 
self -protection  strikes  another.  His  act  is  as  involuntary  as  that  6f 
closing  the  eye  to  avoid  dust  ,the  same  action  and  reaction  which  the 
law  recognizes  in  its  definition  of  manslaughter. 

Danger  of  employment  in  modern  business  comes  from  the  gather- 
ing together  of  great  and  dangerous  machines.  There  is  a  line  of  cases 
which  hold  that  if  an  employer  continues  to  employ  a  man  of  dangerous 
temper  after  he  has  become  aware  of  the  same  ,and  he  inflicts  injury  on 
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a  fellow  workman,  the  workman  will  be  entitled  to  recovery  under  the 
Compensation  Act  This,  however,  is  a  retrogression  to  the  old  master 
and  servant  law,  and  clearly  against  the  intent  of  the  Workmen's  Com- 
pensation Law,  which  does  not  look  for  fault,  but  merely  insures  work- 
men  in  certain  employments. 

In  the  instant  case  the  injury  was  the  result  of  provocation  and 
passion  engendered  between  employees  in  the  course  of  their  employment 
on  the  premises  of  the  employer  while  engaged  in  iheir  daily  work.  Mc- 
Intyre  v.  Rodger  41  Scot.  L.  Rep.  107;  Pekin  Cooperage  Co.  v.  Indus- 
trial Commission,  285  111.  31,   120  N.  E.  530. 

Under  the  circumstances  of  the  instant  case  a  workman  at  work 
for  his  master,  who  sustiains  injury  because  of  his  environment,  is  en- 
titled to  recover.  This  right  to  recover  is  not  nullified  by  the  fact  that 
his  injury  is  augmented  by  natural  human  reactions  to  the  danger  or 
injury  threatened   or   done. 

The  purpose  of  the  Compensation  Act  was  to  benefit  certain  work- 
men otherwise  without  legal  recovery.  Under  its  provisions  they  may 
receive  compensation  independent  of  the  fault  of  the  employer  at  com- 
mon law  or  other  statutes. 

As  Judge  Pound  said  in  the  Matter  of  Heitz  v.  Ruppert,  218  N.  Y. 
148v  154,  112  N.  E.  750,  752  (L.  R.  A.  1917A,  344),  speaking  of  the  ef- 
fect and  purpose  of  the  Compensation  Act : 

**The  law  has  been  and  should  be  construed  fairly,  indeed  liberally, 
in  favor  of  the  employee.  A^gfainst  its  justness  or  economic  soundness 
nothing  can   be   said." 

It  may  seem  harsh  and  arbitrary  to  impose  liabilty  upon  a  master 
for  an  assault  committed  by  a  workman  upon  a  coworkman,  but  the  pur- 
pose and  intent  of  the  statute  is  to  fix  an  abitrary  liabiltiy  in  the  greater 
public  interest  involved.  This  legislation  was  to  ameliorate  a  social 
condition — not  to  define  a  situation  or  fix  a  liability  by  an  adherence  to 
he  old  common  law.  Liability  was  imposed  regardless  of  fault — vitally 
different  from  that  under  the  common  law.  Injury  by  an  employee  moved 
by  some  cause  aside  from  his  regular  duties,  may  be  considered  an  in- 
evitable, however  undesirable,  result — a  risk  which  is  incident  to  the  em- 
ployment of  many  persons.  It  is  a  burden  which  industry  may  well  bear 
under  this  legislation.  Ilulley  v.  Moosbrugger,  87  N.  J.  Law,  103'  93 
Atl.  79;  Thorn  v.  Sinclair,  A.  C.  127;  Pekin  Cooperage  Co.  v.  Industrial 
Board.  277  111.  53,  115  N.  E.  128;  Knopp  v.  American  Car  Co.,  186  111. 
App.  605,  29  Yale  Law  Journal,  672.  The  claimant  is  entitled  to  the 
benefit  of  the  act. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the 
award  of  the  Industrial  Commission  affirmed,  with  costs  in  this  court 
and  Appellate  Division. 

Ma  AUOiiLiN,  J.  I  dissent.  This  case  in  principle  cannot  be  dis- 
tinguished from  Matter  of  Stillwagon  v.  Callan  Bros.,  183  App.  Div. 
141,  170  N.  Y.  Supp.  677.  affirmed  on  opinion  below,  224  N.  Y.  714,  121 
N.  E.  893.  In  that  case  the  deceased  and  a  fellow  employee  were  each 
running  a  motortruck  and  had  gone  from  the  premises  of  the  employer 
far  the  purpose  of  loading  their  trucks  with  brick  from  cars  standing 
on  a  railroad  track.  They  got  into  an  altercation  as  to  their  respective 
rights  to  first  load,  each  claiming  that  right.  According  to  the  findings 
of  the  commission.  "After  a  short  battle  of  words,  the  two  men  came  to 
blows-  and  in  the  melee  Henry  Stillwagon  was  struck  by  his  fellow  em- 
employee  and  knocked  down"  and  so  injured  that  he  died  a  short  time 
thereafter.  The  award  made'  by  the  commission  was  reversed  by  the 
Appellate  Division,  that  court,  as  appears  from  the  prevailing  opinion, 
holding  that    the    injury    resulted    solely   because    Stillwagon    in    serving 
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his  own  purpose  willfuly  sought  to  injure  his  cocmi^oyee  and  that  the 
statute  specifically  excepted   such  injuries   from   its  operation. 

In  ihe  instant  case  Verschleiser,  while  handling  some  part  of  the 
carcass  of  a  slaughtered  animal,  believing  he  had  been  insulted  and  im- 
posed upon  by  some  of  his  coemployees,  assaulted  and  struck  one  Dud- 
ler.  Dudler  had  not  imposed  upon  or  insulted  the  claimant;  there  is  no 
tinding  lo  that  effect ;  there  is  no  suggestion  to  that  effect  in  the  evidence ; 
and  if  we  may  look  to  the  opinion  of  the  commission  it  there  states  that 
he  was  not  one  of  the  coemployees  who  had  insulted  and  imposed  upon 
the  claimamt.  After  the  claimant  had  assaulted  Dudler  the  latter  re- 
pelled the  attack  by  kicking  him,  thus  inflicting  the  injury  for  which  the 
recovery  was  sought. 

In  Ma  ter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E.  750,  L.  R. 
A.  1917A,  344,  this  court  held  that  the  words  "arising  out  of  and  in  the 
course  of  employment"  are  conjunctive,  and  relief  can  be  had  under 
the  act  only  when  the  accident  arose  both  "out  of"  and  "in  the  course 
Qf"  employment;  that  the  injury  must  be  received  (a)  while  the  work- 
man is  doing  the  duty  he  is  employed  to  perform;  and  also  (b)  as  a 
natural  incident  of  the  work;  that  it  must  be  one  of  the  risks  connected 
with  the  employment,  flowing  therefrom  as  a  natural  consequence,  and 
directly  connected  wilh  the  work.  When  the  facts  here  involved  are  sub- 
jected to  this  test,  the  claimant's  case  is  not  within  the  statute.  He  was 
not  at  the  lime  he  was  injured  engaged  in  doing  the  duty  he  was  employed 
to  perform  when  he  stopped  his  work  and  made  the  assault  upon  Dudler. 
Nor  can  it  be  said  that  the  injury  was  the  natural  incident  to  the  work 
which   he  was  required  to  perform. 

The  order  of  the  Appellate  Division  should  be  affirmed  with  costs 
against   the   state   Indu.strial   Commission. 

Hogan,  Cardozo.  and  Crane-  JJ.,  concur  with  Elkus,  J.,  and  Chase,  J., 
concurs    in    result. 

Hiscock,  C.  J.,  concurs  with  McLaughlin,  J. 

Order  reversed,   etc. 


HANSON  ET  AL.  V.  FLINN-O'ROURKE  CO..  Inc. 

(Xew  'N'ork  Supreme  Court,  Appellate  Division,  Third  Department. 
July  8,  1920.) 

183  New  York  Supplement,  213. 

1  MASTER  AND  SERVANT— DEPENDENCY  DETERMINED  BY 
COMPENSATION  LAW  AT  TIME  OF  ACCIDENT. 
Questions  of  dependency  on  an  employee,  who  was  killed  in  1915,  must 
be  determined  by  the  law  in  force  at  that  time,  not  by  the  amendment  in 
1916'  to  Workmen's  Compensation  Law,  §  17,  requiring  support  to  have 
been  given  within  one  year  at  the  time  of  the  accident,  and  limiting  the 
number  of  alien  dependents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  349.) 

2.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SUSTAIN 

FINDINGS  OF  DEPENDENCY. 

Though  Workmen's  Compensation  Law,  §  68,  permits  wide  latitude  as 
to  evidence  received,  there  must  be  some  legal  evidence,  in  addition  to 
documentary  hearsay  evidence,  received  under  that  section;  but  testimony 
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as  to  dependency,  sufficient  to  make  applicable  the  presumption  of  sec- 
tion 21,  sustains  a  finding  of  dependency  in  connection  with  documentary 
hearsay  evidence, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

3.  MASTER  AND  SERVANT  —  CLAIM  DATED  WITHIN  YEAR 

PRESUMED    FILED    IN    TIME,    BUT    NOT    CLAIM    DATED 

THEREAFTER. 

Where  a  claim  by  mother  of  deceased  employee  for  compensation, 
with  no  indorsements  indicating  date  of  filing,  was  dated  within  one 
year  of  the  accident,  and  a  joint  claim  by  his  mother  and  a  brother  was 
dated  more  than  one  year  after  the  accident,  it  will  be  presumed,  under 
Workmen's  Compensation  Law,  §  21,  that  the  mother's  claim  was  filed  in 
time,  though  the  brother's  claim  is  too  late  to  sustain  an  award  in  his 
favor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  S  398.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Emalia  Hanson  and  another  against  the  Flinn-O'Rourke 
Company,  Incorporated,  employer  and  self-insurer,  to  recover  compen- 
sation for  the  death  of  Jacob  Hanson,  an  employee.  From  an  award 
of  compensation  to  boih  claimants,  the  employer  appeals.  Award  reversed 
AS  to  one  claimant,  and  affirmed  as  to  the  other. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Charles  J.  Katzenstein,  of  New  York  City,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.,  and  E.  C.  Aiken,  Asst.  Atty.  Gen. 
(Bernard  L.  Sheintag,  of  New  York  City,  of  counsel),  for  respondent*. 

Kiley,  J.  The  claimants  here  are  mother  and  minor  brother  of  the 
deceased :  They  are  aliens  residing  in  Norway.  On  the  ISth  of 
December,  1915,  claimant  Emalia  Hanson's  son,  Jacob  Peterson,  true 
name  Hanson,  and  about  20  years  of  age,  was  mjured  while  in  the 
employ  of  appellant  at  its  place  of  business  in  Brooklyn,  N.  Y.  He  died 
within  a  few  minutes  after  receiving  the  injury.  The  appellants  seek  the 
reversal  of  the  award  and  dismissal  of  the  claims  upon  three  several 
grounds:  (1)  That  there  was  no  legal  proof  of  dependency;  (2)  that 
the  notice  of  claim  or  claims  as  required  by  statute  was  not  filed  within 
the  time  therein  provided;  and  (3)  that,  as  both  alleged  claimants  were 
aliens  an  award  could  not,  in  any  event,  be  made  to  bu^  one  of  them. 

[1]  As  to  the  first  proposition,  questions  of  dependency  shall  be 
determined  as  of  the  time  of  the  accident  Birmingham  v.  Westinghouse 
Electric  &  Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y.  Supp.  520.  Section  17 
of  the  law  as  it  now  stands  requires  that  support  shall  have  been  given 
within  one  year  of  the  time  of  accident  causing  death;  that  statute  was 
passed  in  1916,  after  this  accident  occurred,  and  hence  this  question  nrust 
be  considered  under  the  provisions  of  section  17,  chapter  41,  of  the  Laws 
oi    1914  where  no  such  limitation  appears. 

[2]  Much  of  the  documentary  evidence  offered  in  behalf  of  claim- 
ants would  not  have  been  competent  under  any  rule  of  law  obtaining 
outside  of  this  statute.  Section  68  seems  to  intend  wide  latitude  and 
discretion  in  the  commission  to  be  exercised  in  determining  the  facts. 
In  Matter  of  Belcher  v.  Carthage  Machine  Co.,  224  N  Y.  326,  120  N. 
^.   735,  and  Matter  of  Carroll  v.  Knickerbocker  Ice  Co.,'  218  N.  Y.  435, 
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113  N.  E.  507,  Ann.  Cas.  1918B,  540,  the  right  to  receive  hearsay  evidence 
under  section  68  of  the  Compensation  Law  is  recognized;  but  they  hold 
that  there  must  be  some  legal-  evidence  of  probative  character  of  the 
facts  outside  of  such  hearsay  statements.  In  this  case  the  difficulty  is 
overcome  with  the  evidence  of  the  brother  and  sister  of  the  deceased, 
showing  or  tending  to  show  dependency,  sufficient  to  make  applicable 
the  provision  for  presumptions  found  in  section  21  of  the  Compensation 
Law. 

Before  passing  to  the  second  ground  urged  for  reversal,  it  is  sug- 
gested that  the  third  ground  advanced  cannot  prevail.  Appellant  relies 
on  Matter  of  Skarplelgos  v.  Councs  &  Raptis  Co.,  228  N.  Y.  46,  126  N. 
E.  268.  That  decision  was  made  after  the  amendment  of  section  17, 
Workmen's  Compensation  Law,  by  chapter  622,  of  the  Laws  of  1916. 
This  case  did  not  come  under  the  law,  and  is  not  governed  by  that 
decision. 

[3]  Under  the  second  alleged  groimd  advanced  by  appellant  as 
sufficient  to  reverse  the  award,  it  is  urged  that  claimants  failed  to  tile 
their  claims  with  the  commission  within  one  year  after  the  death  of  the 
son  and  brother,  as  required  by  section  28  of  chapter  41  of  the  Laws  of 
1914,  under  which  law  this  proceeding  was  had.  Jacob  Peterson  (Han- 
son) was  injured,  so  he  died  December  15,  1915;  the  employer's  proof  of 
death  mentions  his  mother  as  his  only  dependent  it  is  dated  January  17, 
1916.  The  mother  makes  a  claim  as  dependent  dated  October  5,  1916. 
These  documents  are  dated  within  the  year.  No  mention  is  made  of  the 
alleged  dependent  brother  until  January  29,  1917,  when  what  purports  to 
be  intended  for  a  claim  is  signed  by  both  mother  and  son,  claiming  com- 
pensation. The  record  shows  no  indorsement  indicating  when  the  moth- 
er's claim  was  filed  with  the  commission.  The  commission  makes  no 
finding  as  to  when  the  claim  of  the  mother  was  filed.  The  brother's  claim 
was  not  made,  in  form,  until  after  one  year  from  the  death  had  elapsed, 
so  that  the  award  must  be  reversed  as  to  him.  Under  section  21  the.  pre- 
sumption can  be  indulged  that  the  mother's  claim  was  filed  before  the 
year  elapsed  provided  by  statute  as  a  limitation. 

Award  reversed  as  to  the  alleged  dependent  brother,  and  sustained 
as  to  the  mother,  Emalia  Hanson.     All  concur. 


INSANA  ET.  v.  NORDENHOLT  CORPORATION  bt  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department. 
July  3.  1920.) 

183  New  York  Supplement,  83. 

1.  MASTER  AND  SERVANT— NOTICE  REQUIRED  BY  COMPEN- 
SATION  ACT  HELD  ADEQUATE. 

In  a  proceeding  for  compensation  for  the  death  of  an  employee,  held, 
that  the  corporate  employer,  through  its  superintendent,  had  knowledge  of 
the  accident  on  the  day  following,  so  failure  to  give  notice  within  30 
days  will  not,  under  Workmen's  Compensation  Act,  §  18,  preclude  coai<- 
pensation. 

(For  other  o^ses,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
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2.  MASTER  AND  SERVANT  —  INJUJtY  WITHIN  COMPENSA- 
TION ACT  HELD  QUESTION  FOR  INDUSTRIAL  COMMIS- 
SION. 

Whether  a  fall  caused  death  or  it  was  the  result  of  acute  cardiac  di- 
lation held  under  the  evidence  for  the  Industrial  Commission,  in  view  of 
Workmen's  Compensation  Act,  §§  21,  68;  it  appearing  death  resulted  in 
a;i  hour  after  a  fall  on  hard  stibstance,  as  a  result  of  which  the  employee 
struck  his  left  breast. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

Appeal  from  State  Industrial  Commission. 

Claim  by  Sebastiana  Insana  against  the  Nordenholt  Corporation, 
employer,  and  the  Travelers'  Insurance  Company,  insurance  carrier, 
for  compensation  under  the  Workmen's  Compensation  Act  for  the  death 
of  Giuseppe  Insana,  employee.  From  an  award  of  the  Industrial  Com- 
mission for  claimant,  the  employer  and  insurance  carrier  appeal.  Affirmed. 

Argued  before  Jol  n  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Benjamin  C  Loder,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C    Aiken,  Asst.  Atty.  Gen.,  and 
Bernard  L.  Sh'entag,  of  New  York  City,  of  counsel),  for  respondents. 

Kiley,  J.  [1]  The  appellants  contend  that  the  notice  required  by 
statute  was  not  given  to  the  employer,  and  that  death  was  caused  by 
acute  cardiac  dilation,  chronic  valvular  disease  of  the  heart,  and  that  the 
accident  alleged  to  have  happened  to  the  deceased  in  no  way  contributed 
toward  such  fatality.  On  May  15,  1918,  Giuseppe  Insana,  with  others, 
was  working  for  the  appellant,  employer,  at  its  pier  in  Brooklyn,  N. 
Y.  They  were  unloading  a  cargo  of  sacks  of  hard  red  cement,  each  sack 
-weighing  145  pounds.  Five  minutes  before  quitting  t!me  Giuseppe  fell  7 
or  8  feet  from  a  pile  of  these  sacks,  striking  his  left  breast  either  upon 
one  of  the  sacks  or  upon  the  platform  upon  which  the  sacks  were  piled. 
He  was  helped  up  by  his  fellow  workmen,  complained  that  he  had  slipped 
and  fell,  and  hurt  himself  in  the  region  of  the  heart.  He  walked  to  the 
ferry,  and  tip  a  flight  of  stairs  to  the  elevated  railroad,  and  died  in  the 
train.  The  timekeeper  took  the  names  of  those  there.  The  assistant  fore- 
man of  the  employer  says  he  hired  the  deceased  to  work  the  day  he  was 
injured,  and  that  he  heard  of  his  injury  before  he  left  for  home.  He 
said  he  did  not  tell  anybody,  because  his  fellow  workmen  said  they  would 
take  it  up  next  morning. 

Superintendent  Marra,  of  the  employer  corporation,  testified  that 
June  27  was  the  first  knowledge  he  had  of  the  accident,  and  that  was 
acquired  through  a  representative  of  the  insurance  carrier,  appellant 
herein,  for  whom  he  made  an  affidavit.  He  was  then  a^ked  this  ques- 
tion : 

*'That  is  the  first  knowledge  you  had  there  was  a  claim?  A.  Yes;  it 
was.  Of  course,  the  next  day  after  the  man  died,  they  told  me  on  the  Job 
he  died  on  his  way  home.    I  didn't  pay  no  attention  to  it." 

It  will  be  noted  that  the  word  "claim"  is  used,  not  accident.    Again : 
"He  never  told  yoU  anything  about  an  accident?    No,  sir.'' 
This  evidence   is  not  satisfactory  as  to  the  absence  of   knowledge, 
but  earlier  in  his  testimony  he  creates  a  feeling  that  he  had  knowledge 
as  soon  as  the  next  day: 

"No  accident  whatever  was  reported  at  the  time,  until  the  next  day, 
vve  got  back  to  work  and  some  of  the  employees  told  me  the  man  died  on 
his  way  home  on  the  train.''     - 
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His  examination  was  to  the  effect  that  he  did  not  have  notice,  not 
that  he  did  not  have  knowledge.  It  is  obvious,  whether  consciously 
or  not,  that  this  evidence  fitted  the  provisions  of  section  18  requiring 
affirmative  notice,  as  found  in  said  section  before  the  paragraph  com- 
mencing with  the  words  "the  failure  to  give  notice  of  injury  or  notice  of 
death,"  etc.  The  statute  (LaVvs  1918,  c.  634,  §  3)  extending  the  time  in 
which  to  give  notice  from  10  to  30  days  took  effect  Mav  13,  1918»  two 
days  before  this  injury  occurred.  The  employer  had  such  knowledge  as 
is  contemplated  by  the  last  paragraph  of  section  18  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67). 

[2]  As  to  whether  this  injury  activated  a  previous  bad  condition  of 
the  heart,  and  thereby  contributed  to  the  sudden  taking  off  of  this 
man,  was  a  question  of  fact  for  the  commission.  Some  medical  testi- 
mony given  is  to  the  effect  that  such  injury  might  produce  a  condition 
that  might  be  fatal,  and  of  which  this  instance  is  illustrative.  Appellants 
rely  on  Nestor  v.  Pabst  Brewing  Co.,  191  App.  Div.  312,  181  N.  Y.  Supp. 
477.  I  cannot  escape  the  conclusion  that  the  circumstances  and  facts  are 
different  in  the  two  cases.  Nestor  dislocated  his  shoulder  on  June  1, 
1918,  and  lived  until  July  21,  1918.  His  injury  was  not  in  the  region  of 
the  heart;  a  dislocated  shoulder  and  contusions  of  the  skin  may  be  had 
without  any  shock;  a  twist  of  the  arm  may  dislocate  a  shoulder;  a  seam 
in  the  trousers  may  abrase  the  skin ;  a  ball  thrown  by  a  boy  may  produce 
a  painful  contusion.  The  death  certificate  indicated,  nothmg  more,  that 
Nestor  died  of  heart  disease  (**chronic  cardiac  valvular").  He  was  un- 
der the  care  of  a  physician;  he  lived  51  days  after  the  injury,  and  his 
phs3rician  swore  that  he  never  had  heart  disease. 

In  the  case  here  considered,  the  shock  must  have  been  severe.  In- 
sana  slipped  and  fell  7  or  8  feet,  striking  a  hard  substance  either  a 
cement  sack  or  the  floor  of  the  platform,  and  was  dead  within  an  hour 
thereafter.  His  mother  swore  he  never  had  any  sickness;  any  heart  dis- 
ease. She  did  not  know.  The  physician.  Dr.  Lewy,  was  called,  and  testi- 
fied, from  the  facts  as  presented  by  the  record,  that  in  his  opinion  he  had, 
and  that  the  injury  was  afuch  as  might  hasten  death.  I  do  not  think  191 
App.  Div.  312,  181  N.  Y.  Supp.  477,  supra,,  is  controlling  here.  It  would 
seem  that,  if  sections  21  and  68  of  the  Compensation  Law  are  to  be  ac- 
corded any  vitality,  they  apply  to  the  facts  in  this  case. 

The  award  should  be  affirmed.    All  concur. 


JEDRLINICH  V.  JAMES  SHEWAN  &  SONS,  Inc.,  et  al. 

(New  York  Supreme  Court,  Appellate  Division,  Third  Department. 
July  8,  1920.) 

183  New  York  Supplement.  111. 

MASTER  AND  SERVANT— COMPENSATION  CLAIMANT  HELD 

NOT  DEPENDENT  ON  HER  SON. 

A  mother,  receiving  $5  a  week  for  boarding  her  17  year  old  son,  who 
earned  $9  a  week  and  who  was  given  money  for  clothes  and  amusements 
by  his  father,  earning  $30  a  week,  held  not  dependent  on  the  boy,  so  as 
to  entitle  her  to  compensation  for  his  death. 

(For  olher  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
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Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  bv  Minnie  Jedrlinich,  as  dependent  mother,  for  compensation  for 
the  death  of  Nicholas  Jedrlinich,  aga.nst  James  Shewan  &  Sons,  Incor- 
porated^ employer,  and  the  Employers*  Mutual  Insurance  Company  of 
New  York,  insurance  carrier.  From  an  award  of  compensation  by  the 
State  Industrial  Commission,  the  employer  and  insurance  carrier  appeal. 
Award  reversed,  and  claim  dism.ssed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward.  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Blauvelt  &  Warren,  of  New  York  City  (Francis  J.  Maclntyre,  of 
New  York  City,  of  counsel),  for  appeUants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Woodward,  J.  The  State  Industrial  Commission  has  made  an  award 
of  $5.77  per  week  to  the  claimant,  based  upon  the  death  of  her  17  year 
old  son,  who  was  killed  in  an  accident  on  the  premises  of  the  defendant 
on  the  21st  day  of  June,  1919.  The  boy  was  getting  $9  a  week  at  the  time 
of  his  death,  and  was  paying  his  mother  $5  per  week  for  board  and  lodg- 
ing. The  family  consisted  of  a  father  and  mother,  a  girl  of  14  years  of 
a^,  and  another  of  5  years,  in  addition  to  the  son.  The  father  was  earn- 
ing at  least  $30  per  week;  the  evidence  indicates  a  considerably  larger 
amount.  The  father  says  that  he  gave  the  boy  money  for  clothes  and 
amusements,  and  it  cannot  be  said  that  the  mother  of  this  boy,  under 
these  circumstances,  was  in  any  degree  dependent  upon  the  deceased  son. 
The  learned  Deputy  Attorney  General,  who  is  astute  in  discovering  evi- 
dence to  sustain  awards  by  the  State  Industrial  Commission,  does  not 
suggest  the  presence  of  any  such  evidence  in  this  case,  and  we  are  un- 
able to  find  any. 

The  award  should  be  reversed.     All  concur. 


STATE  INDUSTRIAL  COMMISSION  et  al.  v.  WISEMAN  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

July  8,  1920.) 

183  New  York  Supplement  112. 

L  MASTER    AND    SERVANT    —    COMPENSATION    CLAIMANT 

HELD   AN    INDEPENDENT    CONTRACTOR. 

Claimant,  who  hauled  garbage  in  his  own  autmomobile  truck,  for 
which  he  furnished  gasoline,  it  appearing  the  cans  were  handled  by  others, 
held  an  independent  contractor,  though  paid  $25  for  himself  and  truck, 
and    so   was   within   the    Workmen's    Compensation    Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  ^7.) 

2.   MASTER   AND*  SERVANT    —    COMPENSATION    CLAIMANT 
HAULING  GARBAGE  HELD  A  "FARM  LABORER,"  WITHIN 
STATUTE. 
Claimant,  'who  hauled  garbage  in   an  automobile   to   his  employer's 

ii^rtn,  where  it  was  fed  to  pigs  held  a  "farm  laborer,'*  within  the  Work- 
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men*s  Compensation  Act,  just  as  much  as  if  he  was  hauling  other  feed; 

the  employer  purcasing  the  garbage  paying  partly  in  money  and  partly 

in  service  of  removal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  363.) 

(For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Farm 

Laborer.) 

Kiley.    J.,    dissenting    in    part. 

Appeal   from   State  Industrial   Commission. 

Claim  by  Gustave  A.  Halletz  against  Lafayette  Wiseman,  employer, 
and  the  New  Amsterdam  Casualty  Company,  insurance  carrier,  for  com- 
pensation under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67). 
From  an  award  of  the  State  Industrial  Commission  for  claimant,  the  em- 
ployer and  insurance  carrier  appeal.  Award,  reversed,  and  claim  dis- 
missed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  J  J. 

Frederick  Mellor,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Bernard 
L.  Shientag,  of  New  York,  of  counsel),  for  respondents.  * 

KiLEY,  J.  The  employer,  Wiseman,  was  a  stock  farmer  at  Union 
Comers,  Bronxville,  N.  Y.  The  employee,  claimant,  was  a  chauffeur  on 
auto  truck  working  for  the  employer,  and  on  January  22,  1919,  while  un- 
loading merchandise,  he  fell  from  the  truck  and  sprained  and  lacerated 
his  ankle.  The  employer  had  a  contract  with  the  United  States  govern- 
nwmt  to  take  from  Pelham  Bay  (3amp  garbage  in  iron  or  tin  containers, 
he  paid  something  for  the  garbage  and  carted  it  to  his  farm  to  feed  his 
pigs.  Claimant  owned  a  five-ton  truck;  he  was  employed  by  Wiseman, 
his  employer,  to  drive  the  truck  and  draw  the  cans  to  his  employer's 
farm.  Claimant  did  not  handle  the  cans,  either  loading  or  imloading. 
and  had  nothing  to  do  with  -the  disposal  of  the  contents  after  they  reached 
the  farm.    He  received  $25  a  day,  and  furnished  his  truck,  gasoline,  etc, 

[1]  Appellant  insurance  company  urges  that  claimant  was  either  en- 
gaged in  farming,  which  is  not  a  hazardous  occupation,  or  that  he  was 
an  independent  contractor,  and  therefore  it  is  not  liable  for  compensation. 
Passing  on  the  last  proposition  first:  In  my  opinion  the -claimant  was  not 
an  independent  contractor.  McNaUy  v.  Diamond  Mills  Paper  Co.,  223  N. 
Y.  83,  119  N.  E.  242.  The  majority  of  my  Associates  do  not  agree  with 
me  on  the  proposit'on,  however. 

\2]  The  argument  that  clamant  was,  in  effect,  a  farm  laborer  presents 
greater  difficulty.  The  employer  was  engaged  in  extensive  and  intensive 
farming;  he  ran  his  farm  for  profit,  ra'sing  hogs  for  market;  he  pur- 
chased this  garbage  from  the  government  to  feed  those  hogs,  paid  for 
it.  part  in  money  and  part  in  labor,  which  he  hired  the  claimant  to  perform. 
Gaimant  was  in  no  different  position,  performing  tiiose  services*  than  if  he 
had  been  sent  to  the  feed  store  for  a  load  of  feed^  with  which  to  feed 
the  hogs  on  the  farm.  My  conclusion  is  that  claimant  was  engaged  in 
farm  labor.  I  find  no  similar  case,  but  Casterline  v.  Gillen,  182  App.  Div. 
105.  169  N.  Y.  Supp.  345,  and  Brockett  v.  Meitz,  184  App.  Div.  342,  171 
N.  Y.  Supp.  412,  are  indicative  of  this  solution. 

The  award  should  be  reversed,  and  claim  dismissed.  All  concur. 
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LEONBRUNO  v.  CHAMPLAIN   SILK  MILLS  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

July  8.  1920. 

183  New  York  Supplement  222. 

1.  MASTER  AND  SERVANT—" ACCIDENT,"  WITHIN   COMPEN- 

SATION LAW,  DEFINED. 

The  accident  must  have  arisen  both  out  and  in  the  course  of  employ- 
ment, to  render  employer  liable  under  the  Workmen's  Compensation  Law. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

2.  MASTER  AND  SERVANT—INJURY   BY  FELLOW  SERVANTS 

ENGAGED   IN   HORSE    PLAY    HELD   WITHIN    COMPENSA- 
TION LAW;  'ARISING  OUT  OF  AND  IN  COURSE  OF  EM- 
PLOYMENT." 
Where  an  employee,  while  devot'ng  his  time  to  his  work,  was  struck 

in  one  eye  by  an  apple  thrown  by  fellow  servants  engaged  in  horse  play, 

the  injury  was  one  ''arising  out  of  and  in  the  course  of  h.s  employment," 

within  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

(For  other   definitions,   see   Words   and    Phrases,    First  and   Second 

Series,  Course  of  Employment.) 

K-iley,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  Compensation  Law  by  Salvatore  Lcon- 
bruno  for  compensation  for  injuries,  opposed  by  the  Champlain  Silk  Mills, 
employer,  and  the  American  Mutual  L  ability  Insurance  Company,  insur^-. 
Award  by  the  State  Industrial  Commission  for  the  claimant,  and  employer 
and  insurer  appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),    for    State    Industrial    Commission. 

Woodward.  J.    The  State  Industrial  Commission  have  found  as  con- 
clusions of  fact  that  on  the  15th  day  of  August.  1919,  Salvatore  Leon- 
bruno  was  working  for  his  employer  at  the  pAnt,  and  while  engaged  in 
the   regular   course   of   his   employment,    cleaning   machinery,    and   while 
devoting  all  of  his  time  to  his  occupation,  two  fellow  servants  were  en- 
gaged in  horse  play  in  the  same 'room  with  him,  and  one  of  his  fellow 
servants  threw  a  piece  of  apple  at  the  other,  and  the  piece  of  apple  struck 
Leonbruno  in  the  left  eye,  tearing  the  iris  thereof,  and  producing  a  hemor- 
rhage in  the  exterior  chamber  of  the  left  eye.     It  was  fotind  as  a  fact, 
likewise,  that  at  no  time  did  the  claimant  participate  in  the  horse  play 
carried  on  by  his  fellow  servants,  nor  did  he  have  knowledge  of  the  same. 
[1,  2]   The  employer  and  insurance  carrier  appeal  from-  the  award 
and,    while  conceding  that  the  injury  occurred   while   the   claimant   was 
doing  the  work  he  was  employed  to  perform,  urge  that  the  injury  was  not 
a   natural  incident  of  the  work,  because  it  was  not  due  to  any  risk  con- 
nected with  the  employment,  and  was  in  no  manner  connected  with  the 
work.     In  view  of  the  purpoes  sought  to  be  served  by  the  Workmens' 
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Compensation  Law  (Cons.  Laws,  c.  67),  the  disposition  is  to  sustain 
awards  which  come  within  the  spirit  of  the  act,  where  this  is  consistent 
with  its  letter ;  but  the  requirement  of  the  statute  is  that  the  accident  must 
be  one  "arising  out  of  and  in  the  course  of  his  employment**  (section  10), 
and  both  conditions  must  concur.  Matter  of  Heitz  v.  Ruppert,  218  X.  Y. 
148.  151,  112  N.  E.  7S0,  L.  R.  A,  1917A,  344.  The  claimant  was,  it  appears, 
attending  strictly  to  his  work ;  he  was  not  in  any  sense  a  party  to  the  horse 
play  going  on  about  him.  Bu^  since  the  world  began  men  have  indulged 
in  more  or  less  horse  play  or  pranks  during  the  hours  of  labor,  and  it  is 
as  much  an  element  of  risk  in  an  occupation  as  any  other  element  that 
enters  into  such  risks.  One  of  the  main  objects  of  this  law  is  to  assure 
compensation  where  there  is  legal  liability. 

The  award  should  be  affirmed.    All  concur,  except 

KiLEY,  J.  I  respectfully  submit  that  Matter  of  De  Filippis  v.  Falken- 
berg,  170  App.  Div.  153,  155  N.  Y.  Supp.  761 ;  affirmed  in  219  N.  Y.  581. 
114  N.  E.  1064,  controls  on  this  appeal  rather  than  Matter  of  Heitz  v. 
Ruppert,  218  N.  Y.  148,  112  N.  E.  750,  L.  R.  A.  1917A,  344.  In  the  Heitz 
Case  conditions,  conversations,  and  acts  preceding  the  accident  were  with 
reference  to  service  then  being  performed  and  as  to  how  it  should  be 
performed.  Not  so  here.  Nothing  could  be  more  foreign  to  the  service 
than  the  means  used  to  cause  the  accident.  Such  was  the  principle  upon 
which  the  De  Filippis  Case  was  decided,  and  is  against  the  claimant  in 
this  case. 

I  dissent,  and  advise  reversal. 


MARTIN  et  al.  v.  HENRY  CARD  &  CO.  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

July  8,  1920.)  I 

183  New  York  Supplement  88. 

MASTER  AND  SERVANT-STRUCK   DRIVER   HELD  ENTITLED 

TO   COMPENSATION    FOR    INJURY    WHILE    USING    OWN 

CAR. 

Factory  employee,  obligated  on  Sunday  to  look  after  fires  and  lights, 
and  to  see  that  everything  was  in  working  order  for  Monday,  when  he 
would  drive  truck  of  employer,  injured  in  cranking  his  own  car  to  go 
from  the  factory  to  a  gsA'age  to  get  spark  plugs  for  the  truck,  Md  en- 
titled to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

Appeal    from    State    Industrial    Commission. 

Proceeding  by  Bert  O.  Martin  for  compensation  under  the  Work- 
men's Compensation  Act  (Consol.  Laws,  c.  67),  opposed  by  Henry  Card 
&  Co.,  the  employer,  and  the  Travelers*  Insurance  Company,  the  insurance 
carrier.  From  an  award  of  compensation  made  by  the  State  Industrial 
Commission,  the  employer  and  insurer  appeal.    Award  sustained. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  J  J. 
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Benjamin  C.  Loder,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.   (E.  C.  Aiken,  Asst.  Atty.  Gen.,  and 
Bernard  L.  Sheintag,  of  New  York  City,  of  counesl),  for  respondents. 

KiLEY,  J.  Previous  to  June  29,  1919,  the  claimant,  Bert  O.  Martin 
worked  for  Henry  Card  &  Co.,  at  Fredpnia,  N.  Y.  His  contract  was  for 
the  seven  days  of  the  week.  The  seventh  day,  Sunday*  it  was  his  business 
to  go  to  factory  and  look  after  fires  and  lights,  and  I  think  it  may  be 
fairly  inferred  that  he  had  to  see  that  every thng,  so  far  as  his  part  of 
the  business  wa«  concer|ied,  was  in  working  order  for  Monday  morning. 
He  drove  the  truck  used  by  his  employer  in  liie  business.  On  the  Sunday 
in  question  he  nad  to  get  spark  plu^a  for  tic  truck  before  he  cotild  use  't 
on  Monday  mornmg.  He  had  a  Hr,-.l  car  of  his  own,  and  it  was  there 
at  tht  factory;  the  spark  plu^s  were  not  kept  at  the  factory,  and,  as  it 
was  Sun'^ay,  he  had  lo  go  and  look  iov  them  in  some  garage  where  the 
Icind  he  wanted  might  be  found.  He  started  to  crank  up  his  Ford  car,  so 
that  he  could  go  and  find  the  plugs.  It  backed  fire,  kicked,  and  broke 
both  bones  of  his  right  wrist. 

Af^ellants  contend  that  this  accident  did  nut  arise  out  of,  and  was 
not  incident  to,  the  business  he  was  employed  to  help  carry  on;  in  other 
words,  that  claimant  ought  to  have  walked  around  from  garage  to  garage, 
looking  for  spark  plugs  for  them,  instead  of  riding  in  his  car  while  so 
doing.  In  the  matter  of  Glatz  v.  Stumpp,  220  N.  Y.  71,  114  N.  E.  1053. 
while  reversing  the  award  of  the  Industrial  Commission,  we  laid  down 
this  rule: 

**In  order  to  charge  the  employer  with  liability  under  the  Workmen's 
Compensation  Law,  the  court  must  be  able  to  see  that  the  hazards  which 
accompanied  the  duties  of  the  employee  have  turned  against  him,  to 
his  loss  and  damage.'* 

The  circumstances  that  inspired  this  holding  were  briefly  as  follows: 
The  claimant  was  employed  as  driver  on  a  delivery  wagon  for  a  florist; 
he  made  a  delivery  ,  and  then  mounted  a  ladder  to  assist  in  placing  the 
flowers  or  plants  in  boxes;  he  lost  his  balance,  fell,  and  sustained  the  in- 
jury, for  which  the  commission  made  him  an  award.  In  this  case,  while 
the  uses  of  the  car  would  find  the  plugs  in  a  shorter  period  of  time  than 
if  he  had  walked,  yet  the  job  he  started  to  do  had  to  be  done  for  the  em- 
ployer, to  the  employer's  advantage,  and  with  no  pecuniary  advantage  to 
himself. 

The  award  should  be  sustained.     All  concur. 


NEUBERGER  v.  THIRD  AVE.  RY.  CO. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

July  8,  1920.) 

183  New  York  Supplement  348. 

MASTER  AND  SERVANT  —  EMPLOYEE  BURNED  DURING 
DIZZY  SPELL  HELD  NOT  INJURED  IN  EMPLOYMENT 
WITHIN  COMPENSTAION  ACT. 

Carpenter,  subject  to  dizzy  spells  for  two  years  and  under  medical 
treatment  for  a  year,  who,  having  placed  coffee  pot  on  stove  of  employer 
to    heat  it  for  lunch,  got  a  dizzy  spell  and  put  his  hand  on  the  stove 

Vol.  VI— -Comp.  82. 
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for  protection,  held  not  injured  in  the  course  of  his  employment,  so  as 

to  entitle  him  to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig,  §  373.) 
John  M.  Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Harry  Neuberger  for  compensation 
under  the  Workmen's  Compensation  Act  (Consol.  Laws,  c.  67),  opposed 
by  the  Third  Avenue  Railway  Company,  the  employer  and  self-Insurer. 
From  awards  of  the  State  Industrial  Commission,  the  employer  and 
se'f -insurer   appeals.     Awards    reveresd,   and   claim    dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley.  JJ. 

Alfred  T.  Davison,  of  New  York  City  (John  J.  O'Connell  and  Alex 
R.  Jones,  both  of  New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton.  Atty.  Gen.  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.,  The  awards  must  be  reversed,  because  the  accident 
did  not  arise  out  of  the  employment.  Claimant  was  a  carpenter,  ac- 
customed to  eat  his  noonday  meal  on  the  premises  of  the  employer.  He 
had  placed  his  coffee  pot  on  the  stove  to  be  heated.  He  describes 
the  accident  as  follows: 

"Just  as  the  whistle  blew  I  got  a  dizzy  spell,  and  fell  over  and  put  my 
hand  on  the  stove  and  burnt  it." 

In  previously  describing  the  accident,  and  *in  answer  to  a  question 
as  to  how  it  happened,  he  said:  "Through  dizziness  in  the  head."  The 
stove  is  sometimes  spoken  of  as  the  "glue  pot."'  Again,  in  describing  the 
the  accident,  the  claimant  said : 

"I  went  to  get  my  coffee,  and  I  had  a  spell,  and  I  fell  in  the  glue 
pot.  ♦  ♦  ♦  I  didn't  fall;  I  put  my  hand  on  the  ghic  pot  for  pro- 
tection." 

He  further  testified  that  he  was  subject  to  these  "spells"  and  had  them 
"once  in  three  months";  that  they  lasted  "a  minute,  sometimes  not  even 
a  minute";  that  he  had  been  subject  to  the  spells  about  two  years,  and  had 
been  under  medical  treatment  for  them  about  one  year;  that  when  he  had 
them  he  lost  control  of  himself  completely;  and  that  it  was  during  one 
of  these  spells  that  his  hand  went  into  the  "glue-pot."  The  foregoing  is 
all  ihe  testimony  in  explanation  of  the  accident. 

The  award  was  made  on  the  authority  of  Matter  of  Santacroe  v.  Sag 
Harbor  Brick  Works,  182  App.  Div.  442,  169  N.  Y.  Supp.  695.  In  that 
case  the  claimant  fell  from-  a  pile  of  bricks  about  15  feet  high.  He  was 
in  good  health,  and  was  made  dizzy  and  caused  to  fall  because  of  the 
elevated  position  in  which  he  was  working.  The  nature  of  the  work 
caused  the  dizziness.  In  the  instant  case , there  was  nothing  in  the  en- 
vironment or  the  nature  of  the  work  which  caused  the  accident.  The 
dizziness  or  "spell"  was  a  characteristic  malady  inherent  in  the  claimant, 
overtook  him  at  intervals  without  reference  to  his  employment. 

In  matter  of  Minerly  v.  Kingrsbury  Construction  Co.,  191  App.  Div. 
618,  181  N.  Y.  Supp.  901,  the  employee  was  subject  to  fits.  He  was  found 
drowned  in  the  river  under  circumstances  indicating  that  he  must  have 
fallen  into  the  river  as  a  resfult  of  his  malady.  An  award  was  reversed, 
because  the  accident  did  not  arise  out  of  employment.  That  case  was 
stronger  for  the  claimant  than  the  present  case,  because  there  the  accident 
was  a  matter  of  inference    from  circumstances,  while  here  the  testimony 
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of  the  claimant  makes  it  plain  that  the  accident  was  not  due  to  the  em- 
ployment, but  to  his  characteristic  malady.  In  the  light  of  the  Minerly 
Case,  and  of  the  authorities  there  cited,  further  discussion  seems  unneces- 
sary. 

The  awards  should  be  reversed,  and  the  claim  dismissed. 
Henry  T.  Kellogg  and  Kiley,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (disenting).  We  cannot  review  the  decision 
of  the  commission  on  a  question  of  fact.  The  only  cjuestion  for  con- 
sideration is:  Was  there  any  evidence  to  sustain  the  finding.  And  in 
determining  that  question  the  most  favorable  view  of  the  claimant's 
testimony  must  be  taken.  Apparently  the  "glue  pot"  is  a  stove  in  the 
carpenter  shop  upon  which  the  glue  pot  is  heated.  The  claimant  warmed 
his  bottle  of  coffee  in  the  oven  or  upon  the  stove.  At  the  noon  hour  he 
started  for  the  stove  to  get  his  bottle  of  coffee.  Presumably  others  made 
a   similar  use   of   the   stove. 

He  never  had  fits;  but,  as  he  calls  it,  he  had  spells  of  weakness  or 
dizziness.  He  had  never  fallen  in  one  of  them ;  tlicy  lasted  sometimes  only 
a  second,  as  he  says  a  slight  snap  of  your  finger,  but  at.  times  continued 
for  a  minute,  perhaps  two  minutes.  The  company  had  full  knowledge 
that  he  had  these  spells,  and  employed  him  with  that  knowledge,  and  per- 
nntted  him  to  use  the  glue  pot  or  the  stove  for  heating  his  coffee.  At  the 
time  he  burned  his  hands  he  did  not  fall,,  but,  feeling  his  spell  coming  on, 
he  reached  out  his  hand  at  the  nearest  object  for  protection,  wiUi  the  re- 
sult that  it  was  burned  upon  the  glue  pot.  The  accident  came  from  the 
fact  that  a  man,  subject  to  these  weaknesses,  was  permitted  by  the  com- 
pany to  heat  his  coffee  at  the  ghie  pot,  and  that  no  other  place^was  furnish- 
ed for  that  purpose. 

I  think,  within  the  spirit  of  the  Workmen's  Compensation  Law,  the 
award  should  stand. 

Woodward,  J.,  concurs. 


PRIGLISE  V.  FONDA,  J.  &  G.  R.  CO. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department, 

July  8,  1920.) 

183  New  York  Supplement  414. 

MASTER  AND  SERVANT— INJUJIY  TO  FLAGMAN  ATTEMPT- 
ING RESCUE  ON  TRACK  OF  ANOTHER  RAILROAD  HELD 
NOT  TO  "ARISE  OUT  OF  AND  IN  COURSE  OF  EMPLOY- 
MENT,' WITHIN  COMPENSATION  ACT. 

Where  two  railroads  maintained  parallel  traks*  50  feet  apart  over  a 
crossing,  and  each  maintained  a  flagman  to  keep  people  off  its  tracks, 
death  of  one  of  the  flagmen  while  attempting  to  rescue  a  child  on  the 
tracks  of  the  other  railroad  did  not  "arise  out  of  and  in  the  course  of  his 
employment,"   within   the   Workmen's   Compensation   Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

John  M.  Kellogg,  P.  J.,  dissenting. 
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Appeal  from  award  of  State  Indastrial  Commission. 

Proceeding  by  Sebastiana  Pulos  Priglise  under  the  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67)  to  obtain  compensation  for 
death  of  a  servant  .opposed  by  the  Fonda,  Johnstown  &  Gloversville  Rail- 
road Company,  employer  and  self-instirer.  There  was  an  award  of  com- 
pensation, and  the  employer  appeals.  Award  reversed,  and  claim  dis- 
missed. 

^• 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T,  Kellogg,  and  Kiley,  JJ. 

Charles  S.  Nisbet,  of  Amsterdam,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.    (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.  At  the  place  of  the  accident  the  appellant  operates  a 
double-track  electric  railroad,  parallel  with  and  contiguous  to  the  four- 
track  electric  railroad  of  the  New  York  Central  Railroad  Company.  The 
two  railroads  are  crossed  by  a  public  highway,  and  except  at  the  highway 
intersection  are  separated  from  each  other  by  a  line  fence..  The  railroads 
extend  easterly  and  westerly,  and  the  highway  nearly  northerly  and 
southerly.  The  railroad  of  the  appellant  is  the  soirtherly  one  of  the  two. 
The  distance  between  the  two  sets  of  tracks  is  about  50  feet.  The  New 
York  Central  crossing  is  portecled  by  gates  raised  and  lowered  by  a 
gateman  stationed  north  of  the  track  and  west  of  the  highway.  The 
crosing  of  the  appellant  was  not  provided  with  gates,  but  was  protected 
by  a  flagman  or  watchman,  who,  when  his  duties  did  not  otherwise  rc- 
(^ire,  usually  sat  on  the  north  side  of  the  appellant's  tracks  and  east 
side  of  the  highway,  because  from  that  position  he  could  to  better  ad- 
vantage guard  the  crossing.  The  deceased  employee.  Priglise,  was  the 
flagman  or  watchman  at  this  crossing. 

On  the  occasion  of  the  accident  some  school  children  approached  the 
Xcw  York  Central  crossing  from  the  north,  and  waited  for  a  freight  train 
to  pass  on  the  northerly  track.  After  it  had  cleared  the  crossing  they 
proceeded  southerly.  Another  freight  train  was  approaching  on  the 
southerly  track  of  the  same  railroad.  The  gateman  guarding  that  crossing 
shouted  to  the  children  to  stop.  The  evidence  is  conflicting  as  to  whether 
the  gates  at  that  time  were  up  or  down.  The  fact  is  immaterial  as  far 
as  this  case  is  concerned.  Two  of  the  children,  being  brothers,  did  not 
heed  the  warning,  but  attempted  to  cross  in  front  of  the  approaching 
train.  The  younger  of  the  two  stumbled  and  fell  on  the  track.  The  elder 
lad,  who  had  reached  the  other  side,  went  back  to  rescue  his  brother, 
and  succeeded  in  doing  so,  but  was  killed  in  the  attempt.  In  the  mean- 
time Priglise,  observing  the  danger  of  the  boys,  left  his  crossing  and  went 
to  their  assistance,  and  was  himself  struck  and  killed  by  the  train.  The 
question  is:  Did  the  accident  to  him  arise  out  of  his  employment? 

The  findings  of  the  commission  seek  to  establish  the  inference  that  the 
northerly  approach  to  these  two  highway  crossings  was  guarded  by  the 
gateman  of  the  New  York  Central  Railroad  Company,  and  that  the 
southerly  approach  to  both  of  them  was  guarded  by  the  deceased  employee 
of  the  appellant.  No  such  inference  is  justified  by  the  evidence.  The 
arrangements  of  the  two  railroad  companies  for  guarding  the  two  cross- 
ings were  as  complete  and  independent  of  each  other  as  if  the  crossings 
had  been  separated  by  a  distance  of  miles.  There  was  ample  space 
between  the  two  crossings  for  pedestrians  or  vehicles,  after  having 
crossed  one  railroad,  to  stop  and  await  the  passage  of  a  train  on  the  other, 
and  as  a  matlcr  of  fact  each  of  the  two  crossings  was  guarded  on  both  sides 
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by  the  two  railroad  companies,  respectively,  without  reference  to  each 
other.  The  duties  of  Priglise  were  confined  entirely  to  the  crossing  of 
the  appellant.  The  uncontrad.cted  evidence  shows  this  to  be  the  fact. 

In  Matter  of  Waters  v.  William  J.  Taylor  Co.,  218  N.  Y.  248,  112  N. 
E.  727,  L.  R.  A.  1917A,  347,  and  award  was  sustained  where  an  employee 
engaged  to  save  the  life  of  another  employee  engaged  in  the  same  con- 
struction, but  working  for  a  different  employer.  The  question  in  that  case, 
as  stated  in  the  opinion,  was  wliether  the  general  employment  of  the  de- 
ceased employee  authorized  his  attempt  to  rescue  from  death  a  fellow 
laborer  "working  only  a  few  feet  away  on  the  same  general  undertaking, 
although  for  a  diferent  employer."  It  was  further  stated  that  "his  act 
was  prompted  by  the  relationship  existing  between  himeslf  and  a  fellow 
workman,  caused  by  their  employment  on  a  common  "undertaking,"  and 
emphasis  was  laid  on  the  fact  that  the  fellow  workman  was  only  "technic- 
ally working  for  a  diferent  employer."  The  opinion  was  carefully  limited 
to  the  facts  of  the  particular  case.  In  Matter  of  Di  Salvio  v.  Menihan  Co., 
225  N.  Y.  128.  121  N.  E.  766,  the  court,  in  reviewing  a  number  of  authorities 
in  which  it  had  been  held  that  the  ^accident  arose  out  of  the  employment, 
alluded  to  the  Waters  Case,  and  said  that  perhaps  it  went  farther  than 
any  of  the  others,  and  again  called  attention  to  the  fact  that  the  rescued 
workman  was  only  technically  in  the  employ  of  an  independent  contractor, 
and  in  explaining  the  decision  said  that  between  the  work  for  which  the 
employee  was  engaged  and  the  disputed  act  which  led  to  the  accident 
there  was  a  real  relationship,  which  brought  the  accident  within  the  range 
of  employment. 

It  seems  to  me  that  to  sustain  the  award  in  this  case  it  is  necessary 
to  extend  the  doctrine  of  the  Waters  Case  much  beyond  the  limits  there 
existing,  and  to  go  farther  than  any  case  to  which  our  attention  has  been 
called.  The  link  connecting  the  employment  with  the  accident  which 
existed  in  that  case  is  missing  here.  There  was  no  community  of  interest 
between  the  two  railroad  companies  in  respect  to  these  two  crossings. 
There  was  no  co-operation  on  the  part  of  either  employer  or  employees. 
Certainly  the  act  of  the  deceased  employee  was  not  within  the  contempla- 
tion of  his  employment,  because  the  other  railroad  company  employed  a 
man  to  prevent  the  identical  situation  which  led  to  the  accident.  It  was 
the  duty  of  the  gateman  of  the  New  York  Central  Railroad  to  keep  peo- 
ple off  its  tracks  when  a  train  was  approaching.  It  could  not  have  b  en 
contemplated  or  anticipated  that  an  emergency  would  arise,  authorizing 
Priglise  to  do  that  which  it  was  the  duty  of  the  New  York  Central  gate- 
man  to  do,  or  which  became  necessary  or  proper  because  of  his  omis- 
sion of  duty.  The  accident  occurred  on  different  premises,  and  without 
any  relationship  connecting  the  accident  with  the  employment.  The  act 
of  Priglise  was  heroic,  and  elicits  the  highest  commendation;  but  we 
must  not  permit  our  admiration  for  his  heroism  to  blind  us  to  the  injus- 
tice of  requiring  his  employer  to  pay  for  his  heroism,  no  matter  how 
meritorious,  unless  it  was  displayed  in  an  act  which  properly  can  be  said 
to  have  arisen  out  of  and  in  the  course  of  his  employment. 

I  advise  that  the  award  be  reversed,  and  the  claim  dismissed. 

Woodward,  Henry  T.  Kellogg,  and  Kiley,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  The  crossing  was  practically  a 
double  crossing  over  the  same  street.  The  New  York  Central  road 
maintained  gates;  the  defendant  road  put  the  claimant  at  its  part  of  the 
crossing  for  the  protection  of  people.  When  not  upon  the  crossing,  his 
station  was  near  the  property  line  of  the  companies.  He  had  no  other 
duty,  except  to  protect  .the  public  at  the  crossing,  and  the  situation  was  so 
complicated  that,  when  he  saw  a  little  child  about  to  be  run  down  by  a 
Central  train,  it  was  clearly  within  the  line  of  his  duty  and  the  dictates  of 
humanity  to  exercise  his  function  as  a  life  saver  and  save  the  child.    If 
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he  had  remained  in  his  chair,  and  witnessed  the  death  of  the  child  when 
he  apparently  could  have  saved  it.  he  would  undoubtedly  have  lost  his 
job.  The  claimant  only  did  what  his  employer  would  have  done,  and,  if 
the  employer  had  observed  the  situation,  it  would  have  required  the  em- 
ployee to  go  to  the  rescue.  From  the  nature  of  the  service,  it  was  a  fair 
cond  tion  of  it  that  in  an  emergency  like  this  the  employee  was  to  act  as 
a  human  being,  and  that  by  such  action  he  should  not  abdicate  the  em- 
ployment.   His  act-.ons  were  fa.rly  incidental  to  his  employment. 

In  Waters  v.  Taylor  Co.,  218  N.  Y.  248,  112  N.  E.  727,  L.  It  A. 
1917A,  347,  two  contractors  were  working  at  their  respective  jobs  on 
the  same  building,  and  when  the  employee  of  one  contractor  went  to 
the  relief  of  the  employee  of  another  contractor  in  another  part  of  the 
building,  it  was  held  that  he  was  well  within  the  scope  of  his  employ- 
ment in  doing  the  humane  act.  In  that  case  neither  contractor  was  en- 
gaged in  a  business  peculiarly  hazardous,  and  neither  man  was  there  for 
the  purpose  of  protecting  any  one  from  harm,  but  was  charged  with  the 
duty  of  doing  his  ordinary  day's  work.  Here  was  practically  a  double 
crossing,  each  railroad  having  an  employee  to  protect  the  public  while 
using  the  same  street  The  men  we^e  placed  in  a  position  calling  for 
cfuick  action  in  an  emergency  to  save  life.  Any  distinction  drawn  between 
the  Waters  Case  and  this  case  favors  us. 

I  am  for  an  affirmance 


RAINA  V.  STANDARD  GASLIGHT  CO.  OF  CITY  OF  NEW  YORK. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department 

July  8,  1920.) 

183  New  York  Supplement,  264. 

MASTER   AND   SERVANT— COMPENSATION   FOR  INJURY   TO 

EYESIGHT  HELD  WARRANTED. 

An  award  of  compensation  for  injury  to  the  eyesight  of  an  employee, 
who  was  burned  in  the  course  of  his  duties,  held,  under  the  evidence, 
warranted,  though  oculists  testified  that  in  their  opinion  the  defective 
eyesight  was  from  other  causes,  and  that  the  rejected  claimant's  testi- 
mony because  they  had  never  seen  similar  case;  there  being  testimony 
that  for  many  years  previous  claimant  was  engaged  in  the  building  work 
and  had  no  ocular  defect. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  State  Industrial  Commission. 

Claim  by  Felice  Raina  against  the  Standard  Gaslight  Company  of 
the  City  of  New  York,  employer,  for  compensation  under  the  Work- 
men's Compensation  Act  (CTonsol.  Laws,  c  67).  From  an  award  of 
the  State  Industrial  Commission,  the  employer  appeals.  Award  sus- 
tained. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley.  JJ. 

Shearman  &  Sterling,  of  New  York  City,  for  appellant. 

Charles  D.  Newton,  A'tty.  Gen.,  and  E.  C.  Aiken,  Asst.  Gen. 
(Bernard  L.  Shientag,  of  New  York  City,  of  counsel),  for  respondent 
State  Industrial  Commission. 

Napoleon  B.  Kleinpeter,  of  New  York  City,  for  respondent  Rjuna. 


Digitized  by 


Google 


1920.]  RAINA  V.  STANDARD  GASLIGHT  CO.     (N.  Y.)  491 

KiLEY,  J.  The  appellant,  employer,  is  a  self-insurer,  in  New  York 
City.  The  employer  s  first  report,  after  a  careful  examination  by  its  fore- 
man or  superintendent,  says  that  on  the  6th  day  of  December,  1918,  at 
7:20  a.  m.,  claimant — 

''was  wheeling  ashes  in  cellar,  when  Fireman  F.  Nettis  opened,  by  mis- 
take, ash  clapper  on  No.  2  generator, 'which  was  on  a  gas-mak!ng  run  at 
the  time.  The  escaping  gas  ignited,  causing  severe  burns  on  face,  and 
arms,  and  body." 

It  was  explained  in  the  evidence  before  the  commission  that  in  the 
one  intended  to  be  opened,  for  the  purpose  of  removing  slag  and  ashes, 
the  gas  had  been  turned  off.  Claimant  was  sent  to  a  hospital,  his  bums 
treated,  and  compensation  awarded  on  account  of  the  burns  to  his  head, 
face,  and  limbs,  about  which  appellant  finds  no  fault.  Some  time  later 
claimant  discovered  that  when  he  left  his  bed,  after  a  confinement  of  five 
or  six  weeks,  he  could  not  see  out  of  his  left  eye,  and  but  little  out  of  his 
right  eye.  The  oculists,  one  for  the  respondent  and  one  for  the  appel- 
lant, say  that  this  condition  existed  for  a  long  time  and  was  due  to  causes, 
oi  which  they  know  nothing,  long  predating  the  injury  by  the  gas  flame. 
Dr.  Gulliver  testified  before  the  commission: 

**I  had  him  come  to  me  on  two  different  occasions,  in  hope  that  he 
would  acknowledge  more  vision,  or  that  I  could  prove  he  was  an  exag- 
geratcr  or  mal.ngerer.  I  couldn't  prove  he  was  an  exaggerater  or  malin- 
gerer, howevei,  and  whatever  I  say  regarding  that  is  my  opinion.  I  have 
no  definite  proof."  . 

Notwithstanding  the  position  Dr.  Gulliver  takes  on  this  case,  he 
says,  if  the  claimant  came  to  him  for  treatment,  not  for  evidence,  he 
would  assume  his  statements  were  true.  He  says  the  reason  he  does  not 
accept  them  now  is  because  he  never  has  seen  a  case  like  it  before — ^not 
a  very  convincing  reason.  There  is  practical  agreement  between  the  doc- 
tors that  the  vision  of  the  left  eye  is  usekss.  An  engineer  and  contractor 
that  claimant  worked  for  him  18  years,  on  buildings,  stagings,  pipes, 
beams,  and  timbers,  and  that  there  was  nothing  defective  in  his  eyes  ght 
that  showed  in  his  work  in  all  of  these  dangerous  places.  He  worked 
for  the  appellant  a  couple  of  years;  coworkers  said  his  eyesight  was  bad, 
but  none  could  tell  any  instance  where  he  manifested  it  by  act»  or  words. 
All  right  before  the  fire;  helpless  ever  after;  is  there  any  other  cause? 
The  commissioin  awarded  him  128  weeks'  compensation  because  of  this 
injury,  and  appellant  cites  Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y. 
435,  113  N.  E.  507,  Ann.  Cas.  1918B,  540,  Collins  v.  Brooklyn  Union  Gas 
Co.,  171  App  Div.  381,  156  N.  Y.  Supp.  957,  Potts  v.  Pardee,  220  N.  Y. 
433,  116  N.  fe.  78,  Boscarina  v.  Carfaguo  &  Dragonette,  220  N.  Y.  323, 
115  N.  E.  710,  Ann.  Cas.  1918A,  530,  Frings  v.  Pierce-Arrow  Motor  Car 
Co.,  182  App.  Div.  445,  169  N.  Y.  Supp.  309,  and  Grammici  v.  Zinn,  219 
N.  Y.  322,  114  N.  K  397,  as  sustaining  its  connection.  An  examination 
of  each  and  all  of  these  cases  shows  they  are  easily  distinguishable  from 
the  one  at  bar.  I  am  inclined  to  think  that  the  able  prevailing  opinion 
in  Weber  v.  Haiss  Mfg.  Co.,  191  App.  Div.  12,  181  N.  Y.  Supp.  140,  af- 
firmed in  the  Court  of  Appeals  without  opinion,  points  the  way  to  the 
real  solution  of  claimant's  difficulty. 

The  award  should  be  sustained.     All   concur. 
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SKOUITCHI  V.  CHIC  CLOAK  &  SUIT  CO..  Inc.,  ct  al. 

(New    Vork    Supreme    Court,    Appellate    Division,    Third  '  Department. 

July  8,  1920.) 

183  xNew  York  Supplement.  321. 

MASTER  AND  SERVANT  —  PRESIDENT  AND  MANAGER  OF 
CORPORATION  HELD  NOT  WITHIN  THE  COMPENSATION 
ACT. 

The  president  and  treasurer  of  a  corporation,  who  with  his  father 
managed  and  directed  its  business,  and  who  received  a  salary,  which  was 
included  in  the  pay  roll,  and  on  which  premium  was  paid  to  insurer,  was 
not  entitled  to  compensation  for  injuries  under  Workmen's  Compensation 
Act,  §  54,  subd.  6,  as  added  by  Laws  1916,  c  622,  where  there  was  no 
separate  statement  added  to  pay  roll  estimating  the  wage  value  of  tlic 
labor  mcidental  to  his  occupation,  as  distinguishable  from  his  salary  as 
an  officer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
John  M.  Kellogg,  P.  J.,  and  Kiley,  J.,  dissentmg. 

Appeal  from   State  Industrial  Commission. 

Proceeding  \uider  the  Workmen's  Compensation  Law  by  Irving 
Skouitchi  for  compensation  for  injuries,  opposed  by  the  Chic  Qoak 
&  Suit  Company,  Incorporated,  employer,  and  the  General  Accident, 
Fire  &  Life  Assurance  Corporation,  Limited,  insurer.  Award  for  claim- 
am  by  the  State  Industr.al  Commission,  and  the  employer  and  insurer 
appeal.     Reversed,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Alfred  W.  Meldon,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.  The  employer  is  a  corporation  of  which  the  claimant 
is  its  president  and  treasurer.  The  question  here  presented  is  whether 
he  is  also  an  employee,  within  the  meaning  of  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67),  so  as  to  be  entitled  to  an  award  for 
injuries  received  in  the  performance  of  his  duty. 

Subdivis'on  6  of  section  54  of  the  act  (as  added  by  Laws  1916,  c. 
622)  gives  to  injured  employers  performing  labor  incidental  to  their  oc- 
cupations the  same  rights  and  remedies  as  are  given  employees: 

"Provided,  however,  that  the  estimation  of  their  wage  values,  respec- 
tively, shall  be  reasonable  and  separately  stated  in  and  added  to  the  valua- 
tion of  their  pay  rolls  upon  which  their  premium  is  computed." 

This  statute  contemplates  insurance  of  employers,  not  in  their  oc- 
cupations as  such  employers,  but  for  "labor  incidental*'  to  a(Uch  occu- 
pations. For  employers  to  receive  the  benefit  of  the  statute  it  is  re- 
quired, first,  that  there  shall  be  a  reasonable  "estimation  of  their  wage 
values,"  as  distinguishable  from  their  salaries  or  compensation  as  such 
employers,  or  as  officers  thereof,  in  case  the  employers  are  corpo- 
rations; second,  such  reasonable  estimation  shall  be  "separately  stated" 
in  the  pay  rolls;  and.  third,  it  shall  be  "added  to  the  valuation"  of  the 
pay  rolls.  The  purpose  of  these  requirements  is  that  there  shall  be  a 
joint  contemplation  by  both  the  insurer  and  the  insured  that  accidents  to 
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the  employer  arc  included  in  the  risk.  Matter  of  Hubbs  v.  Addison 
Electric  Light  &  Power  Co.,  191  App.  Div.  765,  182  N.  Y.  Supp  152,  in 
explaining  Matter  of  Sharlow  v.  Shadow  Bros.  Co.,  181  App.  i>iy,  963, 
168  N.  Y.  Suppw  1130. 

By  an  examination  of  the  pay  roll  it  is  intended  that  the  insurer 
shall  be  made  aware  of  its  liability  and  the  extent  thereof.  The  em- 
ployer in  such  a  case  is  insured,  not  as  the  proprietor  of  the  business, 
but  for  the  performance  of  labor  incidental  to  such  proprietorship,  and 
to  that  extent  is  placed  on  the  same  basis  as  his  employees  and  is  insured 
accordingly  for  such  incidental  labor.  In  the  present  case  it  appears  that 
the  salary  of  the  claimant  was  included  in  the  pay  roll  which  was  audited 
by  the  insurer  and  that  a  premium  was  paid  to  the  insurer  on  such  salary. 
But  it  does  not  appear  that  there  was  any  estimation  of  the  "labor  inci- 
dentar  to  the  claimant's  occupation,  as  distinguished  from  his  salary  as 
an  officer  of  the  corporation,  nor  does  it  appear  that  such  estimation  was 
*' reasonable  and  separately  stated  in  and  added  to  the  valuation  of*'  the 
pay  roll.  There  has  been  no  compliance  with  the  statute  in  the  particu- 
lars indicated,  and  the  claimant  is  not  entitled  to  its  benefits. 

In  Matter  of  Berman  v.  Reliance  Metal  Spinning  &  Stamping  Co., 
187  App.  Div.  816,  175  N.  Y.  Supp.  838,  it  was  held  by  a  closely  di- 
vided court  that  the  claimant,  although  treasurer  of  the  corporation 
was  entitled  to  an  award.  But  that  case  is  clearly  distinguishable  from 
the  present  case.  The  theory  of  the  award  was  that  the  claimant  was 
"a  high-priced  laborer,  the  superintendent  of  the  plant."  The  corporation 
in  the  present  case  has  a  capital  of  only  $1,200,  consisting  of  120  shares, 
of  $10  each.  JThe  claimant  owns  10  shares,  and  the  other  stockholders 
are  his  father  and  two  brothers.  No  dividends  have  ever  been  paid. 
The  claimant  and  his  fj^ther  arc  the  active  members  of  the  corporation; 
the  two  brothers  taking  no  part  in  the  management  thereof.  The  claim- 
ant drew  $25  a  week  and  his  father  $15;  $40  a  week  was  paid  to  the  claim- 
ant's mother,  apparently  for  housekeeping  expenses,  the  claimant  and 
his  father  and  one  of  the  brothers  constituting  the  household.  The 
business  was  essentially  a  family  arrangement.  The  work  done  was  mak- 
ing women's  apparel.  There  ^  were  from  5  to  15  employees.  Claimant 
and  his  father  co-operated  in  the  management  and  direction  of  the  busi- 
ness. The  claimant  performed  such  work  as  might  have  been  done  by 
an  employee,  and  was  so  engaged  when  he  received  the  injury  in  ques- 
tion, caused  by  a  splinter  piercing  his  right  thumb,  resulting  in  the  partial 
loss  of  the  use  thereof.  An  employer,  however,  does  not  become  an  em- 
ployee merely  because  he  performs  work  ordinarily  performed  by  em- 
ployees.    In  the  Berman  Case  it  was  said: 

"It  is  not  the  fact  that  a  man  is  a  stockholder  and  officer  of  the  cor- 
poration that  determines;  it  is  the  character  of  his  emplo)rment." 

It  may  also  be  pertinently  said  that,  independently  of  the  statute,  it 
is  not  the  work  which  he  is  doir\g  when  he  received  the  injury,  but 
the  capacitv  in  which  at  the  time  he  is  acting  and  his  relation  to  the 
business,  which  determines.  The  question  is  whether  he  was  in  fact  an 
employee,  or  an  employer  doing  work  which  might  have  been  done  by  an 
employee.  That  question  must  be  determined  from  all  the  circumstances. 
Here  claimant  had  no  superior.  He  was  not  only  the  actual  head  of  the 
corporation,  but  he  and  his  father  were  in  fact  at  the  actual  head  of  the 
business.  In  answer  to  a  question  as  to  whether  he  took  orders  from 
his  father,  or  gave  orders  to  his  father,  he  answered.  "Both  work  hand 
in  hand."  If  the  business  had  not  been  incorporated,  it  would  be  essen- 
tially a  partnership,  with  the  claimant  as  one  of  the  partners.  He  testi- 
fied that  his  father  was  "just  an  interested  partner";  that  the  claimant 
himself  was  not  an  employee,  but  that  he  was  his  "own  employer";  and 
that  the  only  way  to  get  rid  of  him  was  to  dissolve  the  partnership.  This 
testimony  is  not  merely  the  mistaken  inference  of  the  claimant,  but 
correctly  expresses  his  actual  relationship  to  the  business.     He  was  ac- 
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countable  to  no  one  in  the  performance  of  his  duties.  The  distinction 
between  this  case  and  the  Berman  Case  is  apparent. 

Attention  is  called  to  the  cases  of  Matter  of  Bowne  v.  S.  W.  Bownc 
Co.,  221  N.  Y.  28,  116  N.  E.  364;  Matter  of  Howard  v.  Howard,  9  State 
Department  Reports,  355,  reversed  221  N.  Y.  605,  117  N.  E.  1072;  Matter 
of  Kennedy  v.  Kennedy  Manufacturing  &  Engineering  Co.,  177  App. 
Div.  56,  163  N.  Y.  Supp.  944.  reversed  on  reargument  182  App.  Div.  907, 
168  N.  Y.  Supp.  1114.  In  those  cases  awards  were  denied  because  the 
claimants  were  performing  corporate  duties,  rather  than  the  duties  of 
employees.  The  principles  determined  in  those  cases  are  controlling  in 
this.  The  mere  fact  that  the  claimant  was  president  and  treasurer  of  his 
corporation  is  perhaps  not  very  imt>ortant  in  this  case.  The  important 
feature 'is  that  in  his  relation  ^o  the  business  he  was  in  no  sense  an  em- 
ployee, but  had  all  the  attributes,  powers  and  functions  of  an  employer. 

The  Legislature  having  provided  a  method  whereby  "employers  who 
perform  labor  incidental  to  their  occupations"  may  be  insured  for  such 
incidental  labor,  no  just  criticism  can  be  made  by  an  employer  who  fails 
to  avail  himself  of  the  method  thus  provided 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur, except. 

KiLEY,  J.  (dissenting).  The  question,  that  claimant  was  not  en- 
gaged m  hazardous  employyment,  as  defined  by  the  Workmen's  Com- 
pensation Law,  when  he  received  his  injury,  is  not  raised  upon  this  appeaL 
Claimant  testified  that  in  getting  a  basis  for  the  amount  of  premium  the 
Chic  Coat  &  Suit  Company,  Incorporated,  for  which  he»  worked,  should 
pay  his  wages  and  the  wages  of  his  father  were  figured  in  the  pay  roll 
and  the  premium  was  paid  accordingly.  The.  accident  occurred  Janu- 
ary 15.  1919,  and  the  force  of  Bowne  v.  Bowne,  221  N.  Y.  28,  116  N.  E. 
364,  the  sole  authority  relied  upon  by  appellant,  was  destroyed  by  the 
amendment  to  section  54  of  the  Workmen's  Compensation  Law,  by  chap- 
ter 622  of  the  Laws  of  1916,  by  adding  subdivision  6,  which  reads  as  fol- 
lows: 

**Any  insurance  carrier  may  issue  policies,  including,  with  the  em- 
ployees, employers  who  perform  labor  incidental  to  their  occupations, 
such  policies  insuring  to  such  employers  the  same  compensations  pro- 
vided for  their  employees,  and  at  the  same  rates:  Provided,  however, 
that  the  estimation  of  their  wage  values,  respectively,  shall  be  reasonable 
and  separately  stated  in  and  added  to  the  valuation  of  their  pay  rolls 
upon  which  their,  premium  is  computed.  The  employer  so  insured  shall 
have  the  same  rights  and  remedies  given  an  employee  by  this  chapter.*' 

The  claimant  having  testified  that  his  wages  were  included,  in  the 
pay  roll,  which  pay  roll  at  the  beginning  of  the  term  of  insurance  is  a 
process  of  estimation  always,  it  will  be  presumed  that  the  insiirer  em- 
ployed such  method  of  figuring  as  complied  with  the  subdivision,  and 
gave  to  this  corporation  an  enforceable  policy;  that  the  appellant  in- 
surance carrier  did  not  commit  a  fraud  in  accepting  its  money  at  the 
time,  knowing  or  believing  it  could  escape  liability  in  the  event  a  claim 
was  made  under  the  policy  it  was  then  issuing.  The  burden  of  proof 
shifted  with  that  evidence  of  the  claimant;  he  presented  his  policy  to 
the  commission.  The  carrier  could  have  put  it  in  evidence,  and  thus 
demonstrate  that  the  claim  was  unfounded;  or  it  could  have  produced 
its  records  and  could  have  shown  that  a  different  basis  than  the  one 
contended  for  by  claimant  was  had.  It  was  not  done;  the  insurance 
carrier  having  the  evidence  in  its  possession,  under  its  control,  the  failure 
to  produce  it  should  not  raise  a  presumption  against  the  claimant;  the 
leverse  should  be  presumed. 

Matter  of  Hubbs  v  Addison  Electric  Light  &  Power  Co.,  —  App. 
Div.  — ,  182  N.  Y.  Supp.  152,  decided  at  May  term,  1920,  purposed  to 
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show,  and  did  show,  that  cases  following  the  rule  laid  down  in  Bowne  v. 
Bowne,  supra,  after  the  addition  to  section  54  of  subdivision  6,  were  not 
in  accord  with  the  statute  as  so  amended.  That  this  is  a  small  corpora- 
tion, and  that  its  stockholders  and  officers  go  forth  from  the  same  paternal 
roof,  does  not  change  its  character  as  a  legal  entity,  entitled  to  the  pro- 
tection of  insurance  under  the  Workmen's  Compensation  Law,  if  it 
seeks  to  avail  itself  of  that  privilege  and  consequential  benefit.  The  dis- 
tinction between  the  rule  held  here  and  the  Hubbs  Case,  supra,  impresses 
me  as  extremely  techncal.  Any  benefit  that  might  flow  from  the  appli- 
cation of  the  rule  suggested  in  the  opinion  for  reversal,  in  favor  of  ap- 
pellant, was  lost  when  .t  failed  to  meet  the  burden  of  proof  cast  upon  it 
by  claimant's  evidence. 
I  favor  affirmance. 

John  M.  Kellogg.  P.  J.  (dissenting).  This  was  a  family  cor- 
poration, with  $1,200  in  stock,  consisting  of  120  shares,  of  $10  each,  of 
which  the  claimant  owned  10  shares,  one-twelfth  of  the  corporation. 
The  other  brothers  owned  70  per  cent,  of  the  stock  and  the  father  the 
balance.  The  claimant  was  paid  $25  a  week  for  his  work,  the  father  $15 ; 
$50  a  week  was  paid  to  the  mother  as  representing  the  capital  which  the 
other  brothers  had  in  the  business.  The  corporation  never  paid  any  di- 
vidends, and  employed  from  5  to  12  people  in  the  business.  The  claimant 
was  president  and  treasurer,  but  the  father,  as  manager,  signed  all  the 
checks  and  vouchers,  and  the  claimant,  as  president,  did  nothing  except 
to  preside  at  the  stockholders'  meetings.  His  services  as  president  were 
merely  nominal.  He  was  treasurer  only  in  name.  He  was  the  general 
all-around  man,  as  he  says,  working  on  books,  shipping,  checking  out 
packages,  doing  most  everything;  shipped  and  cleaned  garments,  ex- 
amined garments  and  things  of  that  kind.  He  also  took  orders,  but  did 
not  work  any  in  manufacturing.  The  manager  and  bookkeeper  had  the 
control  of  the  cash  income  and  outgo. 

This  case  is  not  in  the  same  class  with  Bowne  v.  Bowne,  221  N.  Y. 
28,  116  N.  E.  364.  There  the  injured  employee  had  received  in  stock 
dividends  $30,000  in  the  preceding  year.    The  Court  of  Appeals  says: 

"Practically  he  was  the  corporation  and  Only  by  a  legal  fiction  its 
servant  in  any  sense." 

He  was  denied  compensation  upon  the  ground  that  he  was  really 
the  employer.  It  was  not  just  to  apply  the  broad  principle  of  that  case, 
where-  the  stockholder  was  really  the  company  and  the  company  was 
engaged  in  large  affairs,  to  this  little  corporation,  in  which  the  claim- 
ant owned  but  a  10  per  cent,  interest,  and  never  received,  and  per- 
haps never  will  receive,  a  dividend.  His  only  substantial  interest  in 
the  corporation  was  his  wages,  $35  a  week,  and  he  is  well  within  Berman 
V.  Reliance  Metal  Spinning  &  Stamping  Co.,  187  App.  Div.  816,  175  N. 
Y.  Supp.  838.  Here  the  other  brothers  practically  own  the  corporation, 
and  permitted  it  to  be  carried  on  for  the  benefit  of  the  family.  The  claim- 
ant was  injured  while  performing  the  general  work  for  which  he  was 
paid. 

The  in$urance  company  audited  the  pay  rolls  upon  which  the  pre- 
mium on  the  policy  was  fixed,  and  included  in  the  audit  the  salary  of 
the  claimant  and  his  father.  Both  parties  intended  that  the  father  and 
claimant  should  be  covered  by  the  policy,  and  it  is  fairly  within  the 
spirit  of  subdivision  6  of  section  S4.  Matter  of  Hubbs  v.  Addison 
Electric  Light  &  Power  Co.,  191  App.  Div.  765,  182  N.  Y.  Supp.  152,  de- 
cided at  the  May,  1920,  term.  The  proviso  added  to  that  subdivision, 
"that  the  estimation  of  their  wage  values,  respectively,  shall  be  reasona- 
ble and  separately  stated  in  and  added  to  the  valuation  of  their  pay  rolls 
upon  which  their  premium  is  computed,"  has  no  force  here,  from  the 
fact  that  the  only  rear  service  the  claimant  performed  for  the  corpora- 
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tion  was  as  an  employee,  and  there  was  therefore  no  division  of  his 
salary,  because  the  wages  received  only  represented  work  outside  of  his 
office  as  president  and  treasurer.  Manifestly  he  received  no  compensa- 
tion from  the  fact  that  he  was  named  president  and  treasurer.  The 
wages  received  by  him  were  only  fair  compensation  for  an  ordinary  em- 
ployee. The  record  conclusively  shows  that  the  minds  of  the  insurer  and 
ihe  insured  contemplated  the  protection  of  the  claimant  as  an  employee. 
We  cannot  review  the  conclusion  of  fact  that  the  claimant  was  an  em- 
ployee, and  was  insured  as  such. 
I  favor  an  affirmance. 


PRDICH  V.  NEW  YORK  CENT.  R.  CO. 

(New  York  Supreme  Court,  Trial  Term,  New  York  County.    April,  192Q.) 

183  New  York  Supplement  Tl. 

2.  MASTER  AND  SERVANT— COMPENSATION  ACT  OF  SISTER 

STATE  HELD  APPLICABLE. 

Where,  in  an  action  for  an  employee's  death,  caused  by  negligence, 
it  appears  that  the  death  occurred  and  all  the  services  were  rendered 
in  another  state,  where  the  contract  of  employment  was  made  and  to  be 
performed,  the  exclusive  remedy  of  the  next  of  kin  is  under  the  Work- 
men's Compensation  Act  of  that  state,  so  that  no  action  can  be  main- 
tained by  his  administrator  in  this  state. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  368.) 

Action  by  John  Prdich  against  the  New  York  Central  Railroad  Com- 
pany for  wrongful  death.  Verdict  for  plaintiff  set  aside,  and  complaint 
dismissed. 

Izrael  H.  Zinovoy,  of  New  York  City,  for  plaintiff. 
A.  S.  Lyman,  of  New  York  City,  for  defendant. 

Pendelton,  J.  The  action  is  by  an  andministrator  to  recover  damages 
for  death  caused  by  negligence  of.  an  employee  of  defendant  railroad 
company.  Motions  to  dismiss  at  the  end  of  plaintiff's  case  and  on  all 
the  evidence,  anfd  after  verdict  to  set  the  verdict  aside,  were  made,  and 
decision   reserved. 

[1]  The  death  occurred  and  all  the  services  were  rendered  in  New 
Jersey.  Defendant  contends  that  under  either  the  New  York  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67)  or  the  New  Jersey  Workmen's 
Comepnsation  Law  (Comp.  St.  Supp.  1911-1915,  p.  1638)  the  remedy  is 
exclusive,  and  that  therefore  plaintiflF  cannot  maintain  this  action.  Where 
all  the  service  is  rendered  in  another  state,  and  no  service  is  contemplated 
here,  the  New  York  Workmen's  Compensation  Act  does  not  apply. 
Gardener  v.  Horseheads  Construction  Co.,  171  App.  Div.  66,  156  N.  Y. 
Supp.  899,  approved  Matter  of  Smith  v.  Heine  Boiler  Co.,  224  N.  Y.  9, 
119  N.  E.  878,  Ann.  Cas.  1918D,  316.  In  cases  such  as  this,  to  recover  for 
the  benefit  of  the  next  of  kin  damages  for  death  caused  by  negligence 
in  another  state,  the  action  is  based  on  the  right  given  by  the  statutes  of 
the  place  of  the  death,  in  this  case  New  Jersey.  Loucks  v.  Standard  Oil 
Co.,  224  K.  Y.  99,  120  N.  E.  198. 
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[2]  The  New  Jersey  statute,  like  the  New  York  statue  in  that  respect, 
gives  a  right  of  action  for  the  henefit  of  the  next  of  kin  where  the  employ- 
ee, if  injured  only,  would  have  been  entitled  to  maintain  an  action  for 
damages.  The  New  Jersey  Workmens  Compensation  Act  is  applicable 
and  exclusive,  where  the  parties  have  by  agreement,  express  or  implied, 
accepted  its  terms,  and  expressly  provides  that  every  contract  of  hiring 
shall  be  presumed  to  have  been  made  with  reference  to  its  terms,  unless 
there  be  an  express  statatement  in  writing  as  part  of  the  contract  or  by 
written  notice  to  the  contrary.  The  contract  of  employment  was  made 
and  performed  in  New  Jersey,  and  there  being  no  written  disclaimer  under 
the  law  of  New  Jersey,  the  contract  was  within  the  Workmen's  Com- 
pensation Act  of  that  state  which  is  exclusive.  On  both  grounds  this  ac- 
tion cannot  be  maintained.  Gregutis  v.  Waclark  Wire  Works,  86  N.  J. 
Law,  610.  92  Atl.  354. 

Verdict  set  aside  and  complaint  dismissed. 

Judgment  accordingly. 


KNORR  V.  CENTRAL  RAILROAD  OF  NEW  JERSEY. 

(Supreme   Court  of    Pennsylvania.     June  26,   1920.) 

110  Atlantic  Reporter  797. 

3.  MASTER    AND    SERVANT— RAILROAD    MUST    SHOW    CASE 

IS  CONTROLLED  BY  FEDERAL  ACT. 

Where  it  appears  that  a  railroad's  servant  was  injured  in  the  course 
of  his  employment,  the  burden  is  on  the  railroad  to  show  the  case  is 
controlled  by  the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St  SI 
8657-8665),  making  negligence  the  test  of  liability. 

For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County;  S.  J.  Strauss, 
Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  for  compensa- 
tion for  the  death  of  Wheeler  Knorr,  the  employee,  by  Edna  May  Knorr, 
opposed  by  the  Central  Railroad  of  New  Jersey,  the  employer.  Com- 
pensation was  denied  by  the  Industrial  Board,  the  denial  reversed  by  the 
couj;t  of  common  pleas,  and  the  employer  appeals.  Judgment  of  the  court 
of  common  pleas  affirmed. 

Argued  before  Brown,  C.  J.,  and  Moschzisker,  Frazer,  Walling, 
Simpson,  and  Kephart.  JJ. 

Jacob  C.  Loose,  of  Mauch  Chunk,  for  appellant. 
Roger  J.  Dever,  of  Wilkes-Bar  re,  for  appellee. 

Kephart,  J.  Wheeler  Knorr  was  employed  by  the  Central  Railroad 
of  New  Jersey  as  an  extra  fireman,  fie  lived  at  Mountain  Top,  in 
Luzerne  County;  his  work  commencing  at  Ashley,  16  miles  distant.  The 
company  furnished  him  a  system  pass  over  its  railroad  and  a  plain  train 
Can  independent  operation  of  the  company)  to  ride  to  and  from  his  work. 
On  November  12,  he  was  called  to  assist  in  taking  a  train  from  Ashley 
to  Taylor,  returning  the  same  day  with  a  train  made  up  partly  of  cars 


Digitized  by 


Google 


498  6   WORKMEN'S    COMPENSATION    L.    J.      (Pa.)        [Oct.. 

shipped  from  points  outside  the  state,  and  thus  he  was  engaged  in  inter- 
state commerce.  Upon  arriving  at  Ashley,  decedent,  with  other  members 
of  the  crew  registered  and  checked  out,  the  day's  working  having  been 
ended.  After  attending  to  some  personal  business  in  the  town,  Knorr 
proceeded  by  way  of  the  plain  train  to  reach  his  home,  and  while  riding 
in  a  car  on  this  train  was  accidentally  killed,  being  struck  on  the  head 
by  an  overhead  bridge.  A  claim  was  made  by  his  widow  for  compensation, 
which  was  allowed  by  the  referee.  On  appeal  to  the  board,  by  agreement, 
the  same  evidence  taken  before  the  referee  was  used,  and  it  was  foimd 
"that  the  employer  and  employee  were  at  the  time  of  the  accident  both  en- 
gaged in  interstate  commerce  ♦  ♦  ♦  and  ♦  *  ♦  this  board  has 
no  jurisdiction."  ThiS  c6nclusion  of  law  was  reversed  by  the  court 
below,  and  the  employer  takes  appeal,  urging  that  deceased  was  not  killed 
in  the  course  of  employmentor,  if  so,  he  was  engaged  in  intersjtate  com- 
merce when  injured,  and  appellant  would  not  be  liable  under  the  Com- 
pensation  Act. 

[1]'  In  accepting  and  using  free  transportation  to  and  from  work. 
Knorr  was  not  to  be  regarded  as  a  passenger,  but  as  an  employee,  in  this 
case  under  general  employment  it  began  when  he  boarded  the  train  at 
Mountain  Top,  and  continued  until  he  entered  the  particular  premises, 
where  he  was  to  perform  the  special  work  designated  by  the  employer. 
The  service  from  the  place  of  residence  to  the  place  of  work,  using  the 
facilities  furnished  by  the  company,  was  useful  to  the  company;  and  the 

f)lace  of  residence,  while  a  matter  of  convenience  to  him,  was  neverthe- 
ess  beneficial  to  the  employer,  being  within  easy  reach  of  his  place  of 
work,  and  appellant  would  require  it  to  be  so.  His  transportation  may  be 
regarded  as  a  privilege  incidental  to  the  contract  of  service,  if  it  is  not 
a  part  of  his  compensation.  Vick  v.  N.  Y.  etc.,  R.  R.  Co.,  95  N.  Y.  267, 
271,  47  Am.  Rep.  36;  Tex.  &  Pac.  Ry.  Co.  v.  Smith,  67  Fed.  524,  526, 
14  C.  C.  A.  509,  31  L.  R  A.  321 ;  lonnone  v.  N.  Y,  etc.,  R.  R.  Co,  21  R. 
I.  452,  454,  44  Atl.  592,  46L.  R.  A.  730,  79  Am.  St.  Rep.  812.  The  pass 
was  therefore  beneficial  to  both  employer  and  employee,  and  when  his 
labors  were  over  the  mere  fact  that  he  stopped  for  a  short  period  to 
transact  business  in  the  town  would  not  break  the  continuity  of  his  general 
employment,  which  arose  after  his  special  labor  had  ceased,  when  he  had 
registered,  checked  out,  and  left  the  premises  to  go  to  a  railroad  independ- 
ent, disconnected,  and  separated  from  the  line  upon  which  he  was  work- 
ing. True,  while  off  the  premises  of  his  journey  to  the  plain  train,  or  in 
the  town,  his  employment  was  suspended;  but  it  was  immediately  re- 
sumed when  he  boarded  the  plain  train.  This  break  in  the  chain  of  events 
only  emphasizes  the  assertion  he  was  injured  while  engaged  in  intierstate 
commerce.  On  the  road  that  he  worked  he  had  no  regular  run  engaged 
in  such  commerce,  nor  was  he  assigned  in  order  "first  in,  first  out,"  but 
was  called  for  specific  or  special  services  occasioned  by  the  absence  of  the 
regular  man.  He  learned-  the  character  of  this  work  when  he  reached 
Ashley.  Had  he  been  injured  after  he  checked  out,  and  was  in  the  act 
of  leaving  the  yard,  or  the  premises  of  the  appellant,  where  he  had  been 
working,  the  character  of  the  employment  that  he  had  just  left  would 
follow  him  as  a  necessary  incident  of  his  day's  work*  and  partook  of  the 
character  of  that  work  as  a  whole,  wh'ch  was  both  interstate  and  intra- 
s.ate.  His  employment  would  have  been  in  both,  but  as  related  to  the  com- 
pany 's  liability  it  would  be  held  to  be  interstate  work,  for  which  appellant 
would  not  he  liable.  Erie  R.  R.  Co.  v.  Winfield,  244  U.  S.  170,  173  Sup. 
Ct.  556,  61  L.  Ed.  1057.  Ann.  Cas.  1918B,  662.  But  the  interstate  relation 
ceased  when  he  left  the  premises,  and  under  the  terms  of  his  general  em- 
ployment, exercising  a  privilege  incidental  to  that  employment,  boarded 
the  plane  train  at  Ashley,  and,  still  continuing  in  the  general  employment, 
received  the  injury  that  caused  death. 
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[2,  3]  At  that  time  he  was  not  engaged  in  interstate  commerce.  To 
relieve  appellant  from  the  obligation  of  the  act,  where  it  appears  an  injury 
was  received  in  the  course  of  employment,  the  burden  is  on  the  employer 
to  show  the  facts  are  controlled  by  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  §§  8657-8665),  which  makes  negligence  the  test  of  liability. 

"And  the  true  rule  apparently  is  that  to  come  within  the  range  of 
interstate  commerce  the  work  must  bear  directly,  and  not  remotely  there- 
on, ♦  *  ♦  and  the  burden  is  on  defendant,  who  interposes  the  federal 
statute,  to  prove  facts  necessary  to  bring  the  case  w.thin  the  terms."  Di 
Donato  v.  P.  &  R.  Ry.  Co.,  266  Pa.  412,  109  Atl.  627;  Reynolds  v.  P.  &  R. 
Ry.  Co.,  109  Atl.  660,  not  yet  [officially]   reported. 

[4]  The  character  of  the  commerce  the  employee  was  engaged  in  is 
to  be  determined  by  the  work  he  was  actually  doing  when  injured.  Hench 
v.  Penna.  R.  R.  Co.,  246  Pa.  1,  9,  91  Atl  1056,  L.  R.  A.  1915D,  557,  Ann| 
Cas.  1916D,  230;  111.  Central  Railroad  Co.  v.  Behrens,  233  U.  S.  473,  34 
Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann  Cas.  1914C,  163;  Chicago  v.  Harrington, 
241  U.  S.  177,  180.  36  Sup.  Ct.  517,  60  L.  Ed.  941.  This  case  bears  strong 
resemblance  to  Minneapolis,  etc.,  R.  R.  Co.  v.  Winters,  242  U  S.  353,  356, 
357,  VJ  Sup.  Ct  170,  61  L.  Ed.  358,  Ann.  Cas.  1918B,  54,  and  is  clearly 
distinguishable  from  N,  C.  R.  R.  Co.  v  Zachary,  232  U.  S.  248,  34  Sup. 
Ct.  305,  58  L.  Ed.  591,  Ann.' Cas.  1914C;  159;  Erie  R.  R.  Co.  v.  Winfield, 
supra,  and  St.  Louis,  etc.,  R  R.  Co.  v.  Scale,  229  U.  S.  156,  33  Sup.  Ct. 
651.  57  L.  Ed.  1129,  Ann.  Cas!  1914C,  156. 

The  judgment  is  affirmed. 


KUCA  v.  LEHIGH  VALLEY  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    June  26,  1920.) 

110  Atlantic  Reporter  731. 

1.  MASTER  AND  SERVANT— REVISORY  POWERS  OF  SUPREME 
COURT  UNDER  COMPENSATION  ACT  DEFINED. 
The  .revisory  powers  of  the  Supreme  Court,  under  the  Compensation 
Act  of  1915,  as  amended  in  1919  (P.  L.  p.  642),  are  limited  to  such  con- 
sideration of  the  record  as  will  enable  the  court  to  ascertain  whether 
there  is  evidence  to  support  the  findings  of  the  Compensation  Board, 
and  if  on  such  findings  the  law  has  been  properly  applied. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  418[5].) 


2.  MASTER     AND     SERVANT  —   PRACTICE  ON    REVIEW   OF 

AWARD  OF  COMPENSATION. 

Under  the  Compensation  Act  of  1915  as  amended  by  Act  June  26, 
1919  (P.  L.  665)  art.  4,  §  427,  when  the  common  pleas  stistains  exception 
to  an  award  of  the  Compensation  Board  and  reverses  its  action,  it 
must  remit  the  record  for  further  hearing,  when,  if  further  evidence 
produced  is  merely  cumulative,  it  is  the  duty  of  board  to  disallow  the  claim. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig,  §  417[9].) 
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3.  MASTER  AND  SERVANT— AMENDMENT  OF  COMPENSA- 
TION ACT  AFFECTING  PROCEDURE  HELD  APPLICABLE 
TO   PENDING  ACTIONS. 

Act  June  26,  1919  (P.  L.  642),  amending  the  Compensation  Act  of 
1915,  held  to  apply  to  an  action  already  instituted,  since  it  affects  only 
procedure,  and  does  not  disturb  vested  rights,  or  impair  contract  obliga- 
tions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Digr  §  349.) 

6.  MASTER  AND  SERVANT  —  INJURY  TO  MINE  EMPLOEE 
GOING  INTO  ABANDONED  OPENING  HELD  NOT  IN 
COURSE  OF  EMPLOYMENT  WITHIN  COMPENSATION 
ACT. 

Where  a  mine  employee  left  his  regular  working  place  and  went  to 
another  section  of  the  mine,  and  with  a  companion  went  into  a  old 
abandoned  opening  for  some  70  feet,  where  no  duty  or  business  called 
him,  being  5(X)  feet  distant  from  his  proper  working  place,  and  there 
caused  an  explosion  of  gas,  his  death  was  not  in  the  course  of  his  em- 
ployment within  the  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County;  J.  B.  Wood- 
ward, Judge.  > 

Proceedings  for  compensation  under  the  Compensation  Act  for  the 
death  of  Joseph  Kuca,  the  employee,  by  Kinegunda  Kuca,  opposed  by  the 
Lehigh  Valley  Coal  Company,  the  employer.  Compensation  was  awarded, 
the  award  reversed  by  the  Court  of  Common  Pleas,  and  claimant  appeals. 
Judgment  of  the  court  of  common  pleas  modified  to  read  that  the  award 
of  the  Compensation  Board  is  reversed,  and  the  record  remitted  to  it 
for  further  hearing  and  determination. 

Argued  before  Brown,  C.  J.,  and  Frazer,  Walling,  Simpson,  and 
Kephart,  JJ. 

Roger  J.  Dever,  of  Wilkes-Barre,  for  appellant. 

P.  F.  O'Neil  and  F.  W.  Wheaton,  both  of  Wilkes-Barre,  for  appellee. 

Kephart,  J.  The  appeal  to  the  court  below  from  the  award  of  the 
Compensation  Board  was  subsequent  to  the  1919  amendment  (P.  L.  642) 
of  the  Compensation  Act  of  1915  (P.  L.  736).  Prior  to  the  antendment, 
the  findings  of  the  retefee  and  the  board  as  to  mattiers  of  fact  were  gener- 
ally conclusive,  as  no  provision  had  been  made  to  bring  up  the  testimony 
as  part  of  the  record.  The  appeal  was  in  the  nature  of  a  certiorari, 
adopted  to  prevent  appeals  to  the  courts  except  for  errors  of  law,  and 
so  hasten  final  determ'nation  of  claims  under  the  act.  The  judicial  re- 
view was  limited  to  an  inspection  of  the  record  to  ascertain  whether  the 
judgment  was  in  conformity  to  law,  and  the  opinion  of  the  court  was  con- 
sidered part  of  the  record,  and  the  findings  as  contained  in  the  record  of 
the  referee  and  board  could  be  examined  in  deciding  the  question  of  law 
before  the  court.  McCauley  v.  Imperial  Woolen  Mills  Co.,  261  Pa.  312, 
321,  322,  104  Atl.  617.  The  amending  act  of  1919,  by  article  4,  §  427, 
in  addition  to  the  other  changes  therein  mentioned,  requires  the  board 
to  certify  to  such  court  its  entire  record  in  the  matter  in  which  the 
appeal  has  been  taken,  including  the  notes  of  testimony,  *  *  *  when 
an  appeal  is  taken  to  the  common  pleas,  or  to  this  court,  and  it  is  upon 
this  record  the  appeal  is  determined. 
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[1]  It  was  not  intended  by  the  Legislature  that  this  court  should  be 
an  appellate  administrative  tribunal  to  weigh  the  evidence  submitted 
to  the  referee  or  the  board.  Our  revisory  powers  are  limited  to  such 
consideration  of  the  record  as  will  enable  us  to  ascertain  whether  there  is 
evidence  to  support  the  findings  of  the  board,  and  if  upon  such  findings 
the  law  has  been  properly  applied.  Though  we  may  be  of  opinion,  from 
the  apparent  weight  of  the  evidence,  that  a  finding  should  be  made 
adverse  to  that  of  the  board,  we  are  not  at  liberty  to  enter  or  direct 
such  different  finding,  where  the  one  adopted  by  the  board  is  supported 
by  proof.  The  Leg.slature  has  confided  to  the  Compensation  Board  and 
referees  the  exclusive  function  of  determining  wh^  facts  are  established. 
Our  investigation  is  therefore  limited  to  the  question  of  law  raised  by  the 
record,  and  is  somewhat  analogous  to  our  review  in  an  appeal  from 
confirmation  of  an  auditor*s  report,  or  decree  in  equity. 

[2]  When  the  common  pleas  sustains  an  exception  to  an  award  and 
reverses  the  action  of  the  board,  it  must  remit  the  record  to  the  board 
for  further  hearing  and  determination.  Article  4,  §  427,  Act  June  26,  1919 
(P.  L.  642).  In  furtherance  of  its  humane  purpose,  the  act  gives  claimant 
every  opportunity  to  produce  evidence  to  sustain  her  claim,  and  in  direct- 
ing that  the  report  be  returned  to  the  Compensation  Board  for  further 
hearing,  opportunity  is  presented  to  produce  such  additional  evidence. 
It  was  not  intended  that  such  hearings  should  continue  indefinitely,  and, 
if  the  new  evidence  is  merely  cumulative,  it  is  the  duty  of  the  board 
^to  disallow  the  claim. 

[3-5]  It  is  contended  the  amending  act  of  1919  does  not  apply  to  an 
action  already  institi^ted.  We  cannot  agree  to  this.  The  section  in 
question  affects  the  procedure;  it  does  not  disturb  vested  rights,  or  im- 
pair contract  obligations.  Procedure  is  a  matter  of  statutory  regulation, 
and,  unless  prevented  by  the  Constitution,  the  Legislature  may  alter  it 
at  will,  provided  the  obligations  of  contracts  are  not  impaired,  but  where 
the  remedy  is  not  entirely  taken  away,  and  the  scope  of  the  powers  or 
duties  of  the  hearing  tribunals  are  merely  enlarged,  no  contract  is  im- 
paired. Legislation  which  affects  rightjs  will  not  be  construed  to  be  retro- 
active unless  it  is  declared  to  in  the  act.  But,  where  it  concerns  merely 
the  mode  of  procedure,  it  is  applied,  as  of  couise,  to  litigation  existing  at 
the  t  me  of  its  passage.  Kille  v.  Reading  Iron  Works,  134  Pa  225,  227, 
19  Atl.  547;  Lane  v.  White.  140  Pa  99,  101,  21  Atl.  437;  Laukhuff's  Estate, 
39  Pa.  Super.  Ct.  117,  119;  Long's 'Appeal,  87  Pa.  114. 

In  this  case  it  was  contended  at  the  hearing  that  decedent  met  death 
in  the  course  of  employment  by  an  explosion  of  gas  in  the  mine  of  defend- 
ant. The  referee  disallowed  the  claim,  making  specific  findings  of  fact 
in  relation  thereto.  Claimant  appealed  to  the  Compensation*  Board,  a 
hearing  de  novo  was  granted,  and  the  testimony  offered  before  the 
parties,  accepted  by  the  board.  It  held  death  resulted  in  the  coyrse  of 
employment  and  awarded  compensation.  Upon  appeal  the  common  pleas 
reversed  the  board,  and  sustained  the  referee. 

[6]  After  a  careful  review  of  the  evidence,  we  are  convinced  the 
following  finding  was  the  only  one  that  could  be  made  from  the  evidence : 
On  May  51,  1'>J8,  Joseph  Kuca  left  his  regular  working  place,  on  road 
203,  went  to  another  section  of  the  mine,  namely,  road  No.  242,  along 
which  he  traveled  for  some  distance  until  he  came  to  an  old  abandoned 
opening,  which  had  been  driven  to  a  depth  of  120  feet  o^ff  the  last- 
ment'oned  road.  He  and  a  companion  went  into  this  old  abandoned 
opening  a  distance  of  about  70  feet,  and  there  caused  an  explosion  of 
gas.  No  duty  or  business  called  him  to  the  scene  of  the  accident,  which 
was  500  feet  distant  from  his  proper  working  place.  When  he  met  death 
he  was  not  engaged  in  the  furtherance  of  the  business  or  affaires  of  his 
employer,  and  nothing  in  the  nature  of  his  employment  required  his 
presence  within  500  feet  of  the  scene  of  the  accident  or  in  the  section  of 
the  mme  where  the  accident  occurred. 

Vol.  VI— Com  p.  SS. 
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The  judgment  of  the  court  below  is  modified  to  read  that  the  award 
of  the  Workmen's  Compensation  Board  is  reversed,  and  the  record  is  re- 
mitted to  the  board  for  further  hearing  and  determination  as  prescribed 
by  law;  costs  to  be  paid  by  appellee. 


WILSON  V.  H.  C.  FRICK  COKE  CO. 

(Supreme  Court  of  Peimsylvania.    June  26,  1920.) 

110  Atlantic   Reporter   723. 

MASTER  AND  SERVANT— INJURY  WITHIN  COMPENSATION 
ACT  HELD  NOT  TO  INCLUDE  DROWNING  WHILE  GOING 
FOR  PHYSICAL  EXAMINATION  ORDERED;  "COURSE  OF 
EMPLOYMENT." 

Where  a  day  laborer,  who  was  ordered  to  appear  before  the  company's 
physician  for  physical  examination  after  working  hours  on  a  certain 
evening,  did  not  appear  at  the  designated  time  and  place,  but  volimtanly 
appeared  the  next  evening  at  another  town,  and  was  drowned  on  return- 
ing across  a  river,  his  death  was  not  due  to  an  accident  in  the  course 
of  his  employment  within  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
(For  other  definitions,   see  Words   and    Phrases,   First   and   Second 
Series,  Course  of  Employment.) 

Appeal  from  Court  of  Common  Pleas,  Fayette  County;  J.  Q.  Van 
Swearingen,  President  Judge. 

Proceeding  by  Lucy  Wilson  under  the  Workmen's  Compensation 
Act  (P.  L.  1915,  p.  736)  to  obtain  compensation  for  the  death  of  her 
husband,  opposed  by  the  H.  C.  Frick  Coke  Company.  Compensation  was 
denied  applicant,  and  she  appeals.^  Appeal  dismissed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Frazer, 
Walling,  Simpson,  and  Kephart,"  JJ. 

A.  E.  Jones  and  J.  C.  Glassburn,  both  of  Uniontown,  for  appellant. 
W.  J.  Strugis,  of  Uniontown,  for  appellee. 

Per  Curiam.,  The  husband  of  the  appellant,  an  employee  of  the  H. 
C.  Frick  Coke  Company,  was  drowned  in  the  Monongahela  river  on  the 
night  of  December  21,  1917,  by  stepping  from  the  ice  on  it  into  a  current 
exposed  by  a  boat  cutting  its  way  through  the  ice.  He  was  returning 
from  the  office  of  the  company's  physician,  to  whom  he  had  been  directed 
to  go  the  day  before  by  his  foreman,  for  the  purpose  of  physical  examina- 
tion. A  specific  .finding  of  the  referee,  affirmed  by  the  Compensation 
Board,   is: 

,  'The  deceased  while  returning  from  Masontown  where  he  had  under- 
gone a  physical  examination  at  the  request  of  the  defendant  company  was 
not  in  the  course  of  his  employment,  and  therefore  his  death  was  not  due 
to  an  injury  by  accident  while  in  the  course  of  his  employmetit  with  the 
defendant  company." 

On  appeal  to  the  court  below  the  action  of  the  board  was  sustained, 
and  th  s  appeal  is  dismissed  on  the  following  from  its  opinion  affirming 
said  action : 
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"In  the  present  case  the  deceased  was  but  an  ordinary  day-?aborer, 
with  fixed  working  hours,  without  the  limits  of  which  his  employer  was 
not  privileged  to  call  upon  him  for  his  services  without  additional  com- 
pensation. He  had  been  ordered  by  his  foreman  to  appear  i>efore  the 
company's  physician  at  Ronco  for  a  physical  examination  on  the  evening 
of  December  20,  1917.  He  did  not  appear  at  that  time  and  place,  but 
voluntarily  appeared  at  the  home  of  the  physician  at  Masontown  the  next 
evening,  thus  determining  for  himself  when  and  where  he  would  submit 
himself  for  examination.  He  was  not  being  paid  for  the  time  he  con- 
sumed undergoing  the  examination  or  in  going  to  and  from  the  place 
of  examination.  He  was  not  injured  while  performing  any  duty  which  he 
was  employed  to  perform,  nor  while  actuary  engaged  in  the  furtherance 
of  the  business  or  affairs  of  his  employer '.  , 

Appeal  dismissed. 


DILLON  v.  MARK  et  al.     (No.  5283.) 

(Supreme  Court  of  Rhode  Island.    June  30,  1920.     On  motion  for  Re- 
argument  July  9,  1920.) 

110  Atlantic   Reporter  611. 

1.  MASTER  AND  SERVANT— COMPENSATION  INSURER  HELD 
LIABLE  FOR  INJURIES  TO  ONE  NOT  SERVANT. 
A  pedestrian  injured   by   falling  over   building  materials   placed   on 
a   highway  may   hold   an   insurance   company   which   has   issued   to   the 
contractor  a  policy   of  insurance  against  liability   for  personal   injuries 
subject  to  the  provisions  of  Pub.  Laws  1915,  c.  1268,  §  9,  liable  for  the 
damages,  although  the  only  negligence  alleged  is  that  of  the  contractor, 
and  no  service  of  the  writ  is  made  upon  the  contractor,  such  statute  re- 
lat  ng  to  personal  injuries  other  than  those  sustained  by  an  employee. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Counties; 
Willard  B.  Tanner,  President  Justice. 

Action  by  Mary  Dillon  against  F.  W.  Mark  and  the  Employers'  Liabili- 
ty Assurance  Corporation,  Limited.  There  was  a  ruling  dismissing  the 
action,  and  plaintiff  brings  exceptions.  Exceptions  sustained,  and  case 
remitted  for  further  proceedings. 

Cbmstock  &  Canning  and  Edward  M.  Brennan,  all  of  Providence, 
for  plaintiff. 

Gardner,  Moss  &  Haslam,  of  Providence*  for  Employers'  Liability 
Assur.  Corporation,  Limited. 

Stearns.  J.  This  is  an  action  of  trespass  on  the  case  for  negligence 
brought  by  Mary  Dillon,  of  Providence,  against  F.  W.  Mark,  a  general 
contractor  residmg  in  the  sta\e  of  Massachusetts,  and  the  Employers' 
Liability  Assurance  Corporation,  Limited,  a  foreign  corporation  doing 
business  in  said  city  of  Providence.  In  her  declaration  plaintiff  alleges 
that  she  sustained  personal  injuries  while  walk'ng  on  a  certain  public 
highway  in  the  city  of  Providence,  which  were  caused  by  her  facing  over 
a  pile  of  building  material  negligently  placed  and  maintained  by  said 
Mark  on  the  sidewalk  and  roadway  of  said  highway;  that  defendant  in- 
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surance  company  had  issued  prior  to  the  accident  to  Mark  its  policy  of 
insurance,  "subject  to  the  provisions  of  section  9  of  chapter  1268  of  the 
Public  Laws  of  the  state  of  Rhode  Island  passed  at  the  January  session 
of  the  General  Assembly  of  1915,  insuring  said  Mark  against  liability  for 
personal  injuries,  which  said  policy  was  in  full  force  and  effect  upon  the 
day  and  year  aforesaid  [the  day  of  the  accident]  and  covered  any  c^aira 
for  personal  injuries  received  by  persons  using  said  highway  during  the 
period  within  which  said  Mark  was  engaged  in  said  building  operations." 

Plaintiff  joins  the  insurance  company  as  a  party  defendant  with  said 
Mark  under  said  statute  (chapter  1268,  §  9),  and  claims  the  right  to  re- 
cover jjudgment  in  this  suit  against  either  or  both  the  insured  and  the 
insurer. 

Service  was  made  upon  the  corporation  defendant  by  serving  the 
insurance  commissioner  for  the  state  of  Rhode  Island  the  officer  appointed 
by  law  to  accept  service  for  foreign  insurance  companies  doing  business  in 
this  state,  and  an  attested  copy  of  the  writ  was  mailed  to  the  defendant 
Marie.  The  corporation  defendant  entered  its  appearance  in  the  superior 
court,  wherein  said  action  was  instituted,  for  the  purpose  of  filing  its 
moiion  to  dismiss  the  action  brought  against  it  on  three  grounds; 
the  third  ground  being  that  the  said  Employers*  Liability  Assurance 
Corporation,  Limited,  is  not  a  proper  party  defendant  in  the  action.  Upon 
the  hearing  in  the  superior  court  the  motion  of  the  insurance  company  was 
denied  on  two  of  the  groun'cis  stated  in  said  motion,  and  on  the  above- 
mentioned  ground  was  granted.  The  plaintiff  excepted  to  the  ruling  of 
the  superior  court  dismissing  the  action,  and  duly  prosecuted  her  bill  of 
exceptions   to   the   court.  * 

The  sole  question  before  this  court  is  as  to  the  construction  to  be 
placed  on  the  language  contained  in  article  5  of  chapter  1268,  with 
particular  reference  to  the  language  in  section  9  thereof. 

[1]  The  plaintiff  claims  the  insurance  company  is  a  proper  party  de- 
fendant, and  can  be  held  for  damages  for  the  alleged  personal  injuries, 
although  the  only  negligence  alleged  that  of  the  defendant  Mark,  and  no 
service  of  the  writ  in  this  case  has  been  made  upon  him. 

The  defendant  claims  that  section  9  should  be  construed  as  relating 
only  to  personal  injuries  sustained  by  employees  who,  though  not  entitled 
to  compensation  for  such  injuries,  are  entitled  to  relief  under  certain 
"alternative  schemes"  referred  to  m  article  5  of  the  Workmen's  Com- 
pensation Act. 

(Chapter  1268  of  the  Public  Laws  is  entitled : 

"An  act  in  amendment  of  and  in  addition  to  chapter  831  of  the 
Public  Laws,  passed  at  the  January  session,  A.  D.  1912,  entitled  *An  act 
relative  to  payments  to  employee  for  personal  injuries  received  in  the 
course  of  their  employment,  and  to  the  prevention  of  such  injuries.'  ** 

Article  5  is  entitled,  "Insurance  Against  Liability  to  Pay  Compensa- 
tion." 

The  first  eight  sections  of  article  5  are  provisions  regulating  the 
methods  by  which  the  employer  who  has  selected  to  become  subject  to  the 
provisions  of  the  Workmen's  Compensation  Act  shall  secure  the  pay- 
ment of  compensation  to  an  employee  who  has  been  injured  by  iay  ac- 
cident. The  form  of  policy  of  insurance  which  may  be  issued  is  prescribed, 
and  it  is  further  provided  that  jurisdiction  of  the  employer  for  the  purpose 
of  the  act  shall  be  jurisdiction  of  the  insurer,  who  shall  be  bound  by  all 
orders,  decrees,  and  judgments  rendered  against  the  employer  for  the 
payment  of  compensation  under  the  act. 'also  every  policy  must  contain 
an  agreement  by  the  insurer  that  the  insurer  shall  be  directly  and  primari- 
ly liable  to  the  employee,  or,  in  the  event  of  his  death,  to  his  dependents, 
to  pay  the  compensation  for  which  the  employer  is  liable;  that  every 
contract  for  the  insurance  of  compensation  shall  be  deemed  to  be  made 
subject  to  the  provisions  of  the  act,  and  all  provisions  of  such  policies 
inconsistent  with  the  act  shall  be  void. 
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We  come  now  to  section  9,  which  is  as  follows: 

"Sec.  9.  Every  policy  hereafter  written  insuring  against  liability  for 
personal  injuries,  other  than  payment  of  compensation  under  this  act, 
shall  contain  provisions  to  the  effect  that  the  insurer  shall  be  directly 
liable  to  the  injured  party,  and,  in  the  event  of  his  death,  to  the  party  en- 
titled to  sue  therefor,  to  pay  him  the  amount  of  damages  for  which  such 
insured  is  liable.  Such  injured  party,  or,  in  the  event  of  his  death,  the 
party  entitled  to  sue  therefor,  in  his  suit  against  the  insured,  may  join 
the  insurer  as  a  defendant,  in  which  case  judgment  shall  bind  either  or 
both  the  insured  and  the  insurer;  or  said  injured  party,  or,  in  the  event 
of  his  death,  the  party  entitled  to  sue  therefor,  after  having  obtained 
judgnrent  against  the  insured  alone,  may  proceed  on  said  judgment  in  a 
separate  action  against  said  insurer:  Provided,  however,  that  payment  in 
whole  or  in  part  of  such  liability  by  either  the  insured  or  the  insurer 
shall,  to  the  extent  thereof,  be  a  bar  to  recovery  against  the  other  of  the 
amoun*  so  paid:  And  provided,  further,  that  in  no  case  shall  the  insurer 
be  liable  for  damages  beyond  the  amount  of  the  face  of  the  policy. 

**A11  policies  made  for  the  insurance  against  liability  described  in 
this  section  shall  be  deemed  to  be  made  subject  to  the  provisions  hereof, 
and  all  provisions  of  such  policies  inconsistent  herewith  shall  be  void." 

The  defendant  in  its  brief  claims,  athough  the  language  of  section  9 
is  eeneral,  and  a  literal  interpretation  thereof  would  include  all  cases  of 
liability  for  personal  injuries  at  common  law  or  under  any  statute  other 
than  liability  for  compensation,  that  there  is  doubt  as  to  the  scope  of  the 
general  language  used,  and  that  consequently  the  court  should  take  into 
consideration  the  title  of  the  act;  that,  as  the  act  deals  with  workmen's 
compensation,  section  9  should  be  restricted  to  such  compensation,  be- 
cause said  section  is  inconsistent  with  the  title  and  preamable  of  the  act. 
We  find  no  merit  in  this  contention. 

[2]  The  language  tised  is  plain  and  unambiguous,  the  intention  of 
the  Legislature  is  manifest  therein,  and  there  is  no  occasion  to  restort  to 
the  title  of  the  act  or  any  other  sources  to  discover  either  the  meaning 
or  the  intent  of  the  statute.  Having  provided  for  the  rights  of  an  em- 
p'oyee  as  against  the  employer  and  insurer,  provision  is  then  made  by  sec- 
lion  9  for  the  protection  of  persons  who  sustain  personal  injuries  for 
which  those  who  are  liable  have  insured  themselves  aga'nst  liability. 
No  distinction  is  made  in  the  act  between  domestic  and  foreign  insur- 
ance companies;  both,  if  they  choose  to  do  business  in  this  state,  must 
conform  to  the  law,  and  are  only  authorized  to  issue  policies  in  accord- 
ance with  the  law  and  subject  to  the  provisiorts  thereof. 

In  the  case  at  bar,  by  the  allegations  in  the  declaration,  the  follow- 
ing facts  appear:  A  foreign  insurance  company  doing  business  in  this 
state  has  issued  its  policy  of  insurance  subject  to  the  provision  of  sec- 
tion 9.  The  plaintiff  is  a  resident  of  the  state,  the  cause  of  action  orig- 
inated in  this  state,  and  process  has  been  lawfully  served  on  said  insur- 
ance company.  In  our  opinion,  the  defendant  corporation  is  a  proper 
party  defendant  in  this  action.  The  injured  party  may  bring  suit  against 
the  insurer  directly  or  he  may  proceed,  as  was  attempted  to  be  done  in 
this  case,  against  both  the  alleged  wrongdoer,  the  insured,  and  the  insurer 
in  one  action.  If  he  fails  to  secure  service  on  one  of  the  parties,  he  may 
proceed  against  the  party  upon  whom  service  has  been  made. 

The  action  of  the  superior  court  in  dismissing  the  action  against  the 
defendant  corporation  was  erroneous.  The  exception  thereto  is  sus- 
tained, and  the  case  is  remitted  to  the  superior  court  for  further  pro- 
ceedings. 

On   Motion  for  Reargument. 

Per  Curiam.  After  the  opinion  of  this  court  was  filed  on  June  30, 
1920,    the    defendant    the    Employers'    Liability    Assurance    Corporation, 
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Limited,  filed  a  motion  for  reargtunent  by  leave  of  court.  This  motion 
does  not  suggest  any  matter  which  was  not  fully  considered  and  passed 
upon  by  the  court  before  delivering  its  opinion. 

The  motion  for  reargument  is  denied  and  dismissed. 


McHUGH  V.  WILLIAMS  &  PAYTON.     (No.  5314.) 

(Supreme  Court  of  Rhode  Island.     July  7,  1920.) 

110  Atlantic  Reporter,  607. 

1.  MASTER  AND  SERVANT— PAYMENT  OF  COMPENSATION 
FOR  INJURY  MUST  BE  SPECIALLY  PLEADED. 
In  an  employee's  personal  injury  action  against  a  third  person,  the 
defense  that  plaintiff  had  been  paid  compensation  by  the  employer,  under 
Workmen's  Compensation  Act,  art.  1,  §  7,  must  be  specially  pleaded,  and 
it  is  not  error  to  exclude  evidence  of  such  payments  where  the  only  plea 
tiled  is  the  general  issue. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Counties; 
Edward  W.  Blodgett,  Judge. 

Action  by  Mary  C.  McHugh  against  Williams  &  Dayton.  Verdict 
for  plaintiff,  and  defendants  prosecute  bill  of  exceptions.  All  exceptions 
overruled  except  one,  which  is  sustained,  and  another  not  considered,  and 
case  remitted  for  new  trial. 

Charles  A.  Walsh,  of  Providence,  for  plaintiff. 
Green,  Hinckley  &  Allen,  of  Providence   (Abbott  Phillips  and  Clif- 
ford A.  Kingsley,  both  of  Providence,  of  counsel),  for  defendants. 

Sweeney,  J.  This  is  an  action  of  trespass  on  the  case  for  negligence 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  on  ac- 
count of  the  negligent  handling  of  acid  by  the  defendants.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  the  defendants  duly  filed  a  mo- 
tion for  a  new  trial,  which  was  denied  by  the  trial  justice  after  hearing 
the  parties,  and  the  defendants  then  duly  prosecuted*  their  bill  of  excep- 
tions to  this  court. 

[1]  At  the  time  of  the  accident,  in  February,  1918,  the  defendants 
were  manufacturers  of  jewelry.  Their  place  of  business  was  on  the  third 
floor  of  a  manufacturing  building,  and  the  plaintiff  was  an  employee  of 
another  manufacturing  company  that  occupied  a  portion  of  the  floor 
space  directly  beneath  that  occupied  by  the  defendants.  The  defendants 
used  acid  in  connection  with  their  business,  and  on  the  20th  day  of 
February,  1918,  a  carboy  of  sulphuric  acid  commenced  to  leak  and  a 
quantity  of  it  went  through  the  floor  and  some  of  it  fell  upon  the  plain- 
tiff and  she  was  severely  burned.  The  defendants'  fourth  and  fifth  ex- 
ceptions are  to  the  exclusion  of  questions  to  the  plaintiff  on  cross-examin- 
ation asking  her  if  she  made  any  claim  against  her  employers  under  the 
Workmen's  Compensation  Act  (Laws  1911-12,  c.  831),  and  if  her  em- 
ployer paid  her  under  the  Workmen's  Compensation  Act  for  this  particu- 
lar accident.    The  defendants  claim  the  right  to  ask  these  questions  imder 
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the  provisions  of  section  7,  art.  1,  of  the  Workmen's  Compensation  Act, 
as  it  provides  that — 

*'The  right  to.  compensation  for  an  injury,  and  the  remedy  therefor 
granted  by  this  act,  shall  be  in  lieu  of  all  rights  and  remedies  as  to  such 
injury  now  existing,  either  at  common  law  or  otherwise;  and  such  rights 
and  remedies  shall  not  accrue  to  employees  entitled  to  compensation 
under  this 'act  while  it  is  in  effect." 

The  only  plea  filed  was  that  of  the  general  issue.  If  the  plaintiff 
had  been  paid  compersation  by  her  employer  in  accordance  with  an  agree- 
ment made  under  the  provisions  of  the  Workmen's  Compensation  Act, 
the  defendants  should  have  specially  pleaded  the  agreement  in  bar,  as 
this  is  a  statutory  defense  of  recent  origin,  and  did  not  exist  at  com- 
mon law.     These  exceptions  are  overruled. 

[2]  The  sixth  exception  is  to  the  ruling  of  the  trial  justice  permit- 
ting a  certain  hypothetical  question  to  be  asked  of  the  defendants'  ex- 
pert witness.  The  answer  to  the  question  was  not  prejudicial  to  the  de- 
fendan  s,  and  therefore  the  exception  is  overruled. 

[3]  The  seventh  exception  is  to  the  denial  of  the  defendants'  motion 
to  direct  a  verdict.  The  first  count  charges  that  it  was  the  duty  of  the 
defendants  to  use  reasonable  care  in  placing  these  acids  and  in  the  care 
of  the  same,  so  that  ,they  might  not  leak  upon  persons  on  the  floor 
beneath,  and  that  the  defendants  placed  the  acids  in  a  position  in  their 
factory  so  that  some  of  it  leaked  and  burned  its  way  through  the  floor 
and  down  upon  the  plaintiff.  The  plaintiff  introduced  evidence  to  sup- 
port this  court,  and  therefore  it  would  have  been  error  for  the  court  to 
have  directed  a  verdict  for  the  defendants. 

[4]  The  tenth  exception  is  to  that  portion  of  the  charge  as  follows. 

"What  was  the  duty  of  the  defendants  with  respect  to  care?  Of 
course,  it  was  their  duty,  gentlemen,  to  handle  this  acid  so  that  it  would 
ivot  injure  innocent  parties  in  any  other  section  of  the  building;  and  to 
accompl  sh  this  it  was  the  duty  of  the  defendants  to  use  what  would  be 
called  ordinary  care  and  diligence  for  the  safety  of  these  people." 

This  is  a  correct  statement  of  the  law  applicable  to  the  case,  and 
the  exception  is  overruled. 

[5]  The  eighth,  ninth,  and  eleventh  exceptions  relate  to  portions  of 
the  charge  which  refer  to  facts  in  evidence  as  bearing  upon  the  conduct 
of  the  defendants  in  the  performance  of  the  duty  they  owed  the  plaint  ff 
in  using  ordinary  care  under  the  circumstances  to  properly  care  for  said 
acid.  It  was  proper  for  the  court  thus  to  refer  to  the  facts  in  evidence, 
and  as  there  is  no  misstatement  of  fact  or  error  of  law  these  exceptions 
are  overruled. 

[6]  The  twelfth  exception  is  to  that  portion  of  the  charge  of  the 
court  wherein  it  said: 

"Of  course,  it  is  the  general  rule  that  for  a  latent  defect  which  can- 
not be  discovered  the  defendant  is  not  liable,  but  that  leaves  to  you  for 
consideration  the  first  matter  which  I  brought  to  your  attention,  whether 
they  made  such  an  investigation  of  these  flasks  as  would  lead  them  abso- 
lutely to  know  that  all  the  rest  of  them  were  sound  and  that  there  was 
no  crack  in  them." 

This  exception  must  be  sustained,  as  the  defendants  were  required  to 
use  only  ordinary  care  and  diligence  in  making  an  investigation  as  to 
the  condition  of  the  soundess  of  the  flasks,  and  not  make  such  a  particu- 
lar investigation  of  them  as  would  legd  them  absolutely  to  know  that 
they  were  sound. 

"Ordinary  care  is  such  care  as  a  person  of  ordinary  prudence  exer- 
cises under  the  circumstances  of  the  danger  to  be  apprehended.  The 
greater  the  danger  the  higher  the  degree  of  care  required  to  constitute 
ordinary  care,  the  absence  of  which  is  negligence.  It  is  a  question  of 
degree  only.  The  kind  of  care  is  precisely  the  same."  Beerman  v.  Union 
R.  R.  Co.,  24  R.  I.  275,  280,  52  Atl.  1090,  1091. 
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To  require  the  defendants  to  make  such  investigation  of  the  flasks 
as  to  absolutely  know  their  condition  wouM  require  them  to  exercise  the 
highest  degree  of  care  under  the  circumstances,  or  to  be  insurers  of  the 
condition  of  the  flasks,  and  this  degree  of  care  is  not  required  in  the 
case  at  bar,  but  only  ordinary  care  under  the  circumstances  and  condi- 
tions. 

The  first  three  exceptions  were  waived.  All  of  the  other  exceptions 
are  overruled,  with  the  evxception  of  the  twelfth,  which  is  sustained,  and 
the  thirteenth,  which  is  to  the  denial  of  the  defendants*  motion  for  a 
new  trial,  which  is  not  considered. 

The  case  is   remitted  to  the  superior  court   for  a  new  trial. 


SOUTHERN  SURETY  CO.  et  al.  v.  NELSON  et  al.  (No.  7862.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston.     April  22,  1920.     Rehear- 
ing Denied  May  20,  1920.) 

223  Southwestern  Reporter,  298. 

1.  MASTER    AND   SERVANT   —   JURISDICTION    OF   DISTRICT 

COURT  NOT  DEPENDENT  ON  FORMAL  NOTICE  TO  ACCI- 
DENT BOARD  THAT  COMPENSATION  CLAIMANT  WILL 
NOT  ABIDE  ITS  DECISION. 

Under  Workmen's  Compensation  Act  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  5246q),  where  beneficiaries  of  deceased  servant  filed  claim 
with  Industrial  Accident  Board  before  they  filed  suit  against  insureds, 
thus  evidencing  consent  to  adjudication  by  board,  but  no  notice  was  is-, 
sued  by  board  to  insurers  to  answer  claim,  and  no  section  was  tsaken  by 
board  in  adjudicating  it,  it  cannot  be  held  jurisdiction  of  district  court 
to  adjudicate  matter  could  not  attach  until  formal  notice  had  been  given 
board  by  beneficiaries  that  they  would^not  abide  its  decision;  act  not  re- 
quiring such  notice. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  396. 

2.  MASTER  AND   SERVANT  —  COMPENSATION   INSURANCE 

SUBJECT   TO    STATUTORY    PENALTY    FOR    DEFAULT    IN 

PAYMENT. 

The  fact  that  policies  of  accident  insurance  were  issued  under  the 
Workmen's  Compensation  Act  does  not  affect  application  of  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art.  4746,  providing  12  per  cent,  damages  for 
failure  to  pay  promptly. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  391 VS,  New, 
vol.  7A  Key-No.  Series.) 

3.  MASTER  AND  SERVANT  —  DROWNING  BY  CAPSIZING  OF 

DREDGE  DURING  STORM  NOT  ACT  OF  GOD  PRECLUDING 

RECOVERY  OF  COMPENSATION. 

Where  an  employee  was  accidentally  drowned  while  on  a  dredge  on 
account  of  a  violent  storm,  recovery  on  the  employer's  insurance  policies 
could  not  be  defeated  under  the  Workmen's  Compensation  Act  on  the 
ground  the  accident  was  an  act  of  God. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 
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Appeal  from  District  Court,  Galveston  County ;  H.  C.  Hughes»  Judge. 

Suit  by  Thomas  P.  Nelson  and  others  against  the  Southern  Surety 
Company  and  others.  From  judgment  for  plaintiffs,  defendants  appeal. 
Reformed  and  affirmed. 

J  A.  Germany,  of  Dallas,  Frank  S.  Anderson,  of  Galveston,  and  T. 
H.  McGregor,  of  Houston,  for  appellants. 

Maco  &  Minor  Stewart,  A.  J.  De  Lange,  Jules  Damian,  and  W.  N. 
I  Zinn,  all  of  Galveston,  for  appellees. 

Pleasants,  C.  J.  Appellees,  as  the  surviving  beneficiaries  of  Adolph 
Nelson,  deceased,  brought  this  suit  to  recover  compensation  alleged  to  be 
due  them  upon  policies  of  insurance  issued  by  appellants  under  the  pro- 
visions of  the  Workman's  Compensation  Act  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5246h  et  seq.)..  The  deceased.  Nelson,  was  employed 
by  the  Standard  Amer^an  Dredging  Company,  and  was  drowned  while 
in  the  performance  of  the  duties  of  his  employnvent  in  the  Texas  City 
channel  on  the  16th  or  17th  day  of  August,  1915,  by  capsizing  of  the 
dredgeboat. 

The  defendants  answered  by  general  demurrer  and  general  denial, 
and  by  special  exception  and  plea,  in  which  they  set  up : 

'"That  the  Industrial  Accident  Board  of  the  state  of  Texas  had  orig- 
inal and  exclusive  jurisdiction  to  determine  all  questions  arising  under 
the  Employers*  Liability  Act  in  respect  to  the  allep^ed  claim  sued  upon  in 
this  cause;  that  the  jurisdiction  of  said  Industrial  Accident  Board  at- 
tached to  the  alleged  claim  growing  out  of  the  alleged  death  of  the  said 
Adolph  Nelson,  and  that  no  notice  was  ever  filed  with,  or  served  upon 
said  board,  by  any  or  either  of  the  plaintiffs,  or  by  said  defendants,  of 
unwillingness  to  abide  the  final  ruling  and  decisions  of  said  board  in 
respect  to  the  question  arising  under  said  act  in  relation  to  the  death  of 
said  Adolph  Nelson,  and  no  objection  was  made,  seryed,  or  filed  with 
said  board  in  respect  thereto,  whereby  said  board  has  never  been  ousted 
of  its  jurisdiction,  and  still  retains  jurisdiction  to  hear  and  determine 
any  and  all  disputed  questions  arising  under  said  act  in  respect  to  the 
death  of  said  Adolph  Nelson,  that  the  questions  arising  in  respect  to  the 
alleged  claim  of  the  plaintiffs  herein  have  not  been  settled  by  an  agree- 
ment of  the  parties  mterested,  and  that  by  reason  of  all  of  the  fore- 
going the  plaintiff's  are  not  entitled  to  have  or  maintain  this  suit." 

Plaintiffs,  by  supplemental  petition,  denied  all  the  allegations  of  the 
defendants'  amended  answer.  The  case  was  tried  before  a  jury,  to  whom 
it  was  submitted  upon  special  issues.  Upon  return  of  the  verdict  judg- 
ment for  plaintiffs  was  entered  on  February  27,  1919,  for  the  sum  of 
$1,981.70. 

Appellants'  first  complaint  against  the  judgment  is  that  the  court 
erred  in  not  sustaining  their  plea  to  the  jurisdiction  on  the  ground  that 
no  notice  of  unwillingness  on  the  part  of  appellee's  to  abide  by  the  f^nal 
ruling  and  decision  of  the  Industrial  Accident  Board  in  the  matter  of 
compensation  due  them  by  appellants  having  been  filed  with  or  presented 
to  said  board,  the  exclusive  original  jurisdiction  of  the  board  to  deter- 
mine the  issues  raised  by  this  suit  remains  with  said  board,  and*  there- 
fore appellees  cannot  maintain  this  suit.  The  cpntroUing  provisions  of 
the  statute  (article  5246q)  are  as  follows: 

"All  questions  arising  under  this  act,  if  not  settled  by  agreement  of 
the  parties  interested  therein,  shall,  except  as  otherwise  herein  provided, 
be  determined  by  the  Industrial  Accident  Board.  Any  interested  party 
who  is  not  willing,  and  does  not  consent  to  abide  by  the  final  ruling 
and  decision  of  said  board  on  any  disputed  claim  may  sue  on  such  claim 
or  may  require  suit  to  be  brought  thereon  in  some  court  of  competent 
Jurisdiction,  and  the  board  shall  proceed  no  further  toward  the  adjust- 
ment of  such  claim:  Provided,  however,  that  whenever  any  such  suit  is 
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brought,  the  rights  and  liabilities  of  the  parties  thereto  shall  be  deter- 
mined by  the  provisions  of  this  act,  and  the  suit  of  the  injured  employee,' 
or  person  siring  on  account  of  the  death  of  such  employee  shall  be  against 
the  association,  if  the  employer  of  such  injured  or  deceased  employee  is 
at  the  time  of  such  injury  or  death  a  subscriber,  as  defined  in  this  act, 
in  which  case  the  recovery  shall  not  exceed  the  maximum  compensation 
allowed  under  the  provisions  of  this  act,  and  the  court  shall  detcnnine 
the  issues  in  such  cause  instead  of  said  board." 

This  statute  does  not  by  its  terms  provide  that  the  interested  party 
who  is  not  willing  and  does  not  consent  to  abide  by  the  ruling  and  de- 
cision of  the  board  must  so  notify  the  board  before  such  party  can  bring 
suit  on  his  claim,  and  lhere  is  no  rule  of  construction  under  which  such 
provision  can  be  implied.  The  right  to  sue  if  the  interested  party  is  not 
willing  and  does  not  consent  to  abide  by  the  decision  of  the  board  is  con- 
ferred in  express  words  and  is  not  conditional  upon  any  formal  notice  to 
the  board.  There  could  be  no  clear  indication  of^unwillingness  and  want 
of  consent  of  an  interested  party  to  abide 'by  the  decision  of  the  board 
than  the  filing  of  a  suit  to  enforce  his  claim,  and  upon  the  filing  of  such 
suit  before  any  action  has  been  taken  by  the  board  in  the  adjudication 
of  the  claim  the  jurisdiction  of  the  board  to  adjudicate  the  matter  ceases. 

It  is,  we  think,  manifest  from  the  language  of  the  statute  quoted  that 
the  jurisdiction  of  the  board  depends  entirely  upon  the  consent  of  the 
interested  parties.  Such  consent  is  evidenced  by  the  subscriber  and  the 
insurance  company  by  the  application  for  and  issuance  of  the  insurance 
policy,  and  by  the  injured  party  or  his  beneficiaries  by  presenting  the 
claim  to  the  board  for  adjudication  and  thus  invoking  its  jurisdiction^ 

[1]  The  filing  by  the  appellees  of  their  claim  with  the  board  before 
they  filed  this  suit  evidenced  their  consent  to  an  adjudication  by  the  board 
of  their  claims ;  but  no  notice  was  ever  issued  by  the  board  by  the  appel- 
lants to  answer  the  appellee's  claim,  and  no  action  taken  by  the  board  in 
the  adjudication  of  the  claim.  In  these  circumstances  it  cannot  be  held 
that  the  Jurisdiction  of  the  district  court  to  adjudicate  the  matter  could 
not  attach  until  formal  notice  had  been  given  the  board  by  appellees  that 
they  would  not  abide  by  its  decision.  The  statute  does  not,  as  before 
shown,  in  terms  require  such  notice,  and  the  constitutional  jurisdiction 
of  our  courts  should  not  be  limited  or  ousted  by  implication,  nOr  should 
the  right  of  the  citizen  to  sue  in  the  courts  provided  by  the  constitution 
to  hear  and  determine  his  complaints  be  restricted  or  burdened  by  condi- 
tions precedent,  unless  by  the  express  terms  or  necessary  implication 
from  the  language  of  the  statute.  If  an  adjudication  had  been  had  by 
the  board  before  this  suit  was  filed,  without  any  objection  on  the  part 
of  appellees,  or  any  notice  to  the  board  that  they  would  not  abide  by  its 
decision,  it  may  be  that  such  decision  would  iiave  been  final,  and  appel- 
lees could  not  thereafter  have  resorted  to  the  courts  for  an  adjudication 
of  their  claims.  This  .was  the  holding  by  the  Court  of  Civil  Appeals  for 
the  Sixth  District  in  the  cases  of  Insurance  Co.  v.  House,  191  S.  W.  155, 
and  Roach  v.  Texas  Employers'  Association,  195  S.  W.  328,  and  by  the 
Court  of  Civil  Appeals  for  the  Fifth  District  in  the  case  of  Insurance 
Co.  v.  Curtis,  200  S.  W.  1162.  The  Supreme  Court  has  granted  a  writ 
of  error  in  the  Roach  Case,  and  until  a  decision  of  the  question  by  that 
court  the  holding  in  the  cases  cited  cannot  be  regarded  as  determining 
the  question. 

The  holding  in  the  cases  cited  is  not  in  conflict  with  our  conclusion 
that  the  filing  of  a  claim  with  the  board  without  any  action  thereon  by 
the  board  would  not  deprive  the  courts  of  jurisdiction  to  hear  and  de- 
termine a  suit  brought  on  the  claim  without  notice  to  the  board  that  the 
claimant  would  not  abide  its  decision. 

[2]  It  is  further  urged  that  the  judgment  should  be  reversed  be- 
cause the  death  of  Adolph  Nelson  was  caused  by  an  act  of  God,  and 
therefore  appellants  are  not  liable  to  his  beneficiaries  upon  the  policies 


Digitized  by 


Google 


1520.]       GEO.  A.  LOWE  CO.  v.  IND.  ACQ  COMM.    (Utah.)  511 

9ued  on  in  this  case,  which  were  issued  under  the  provisions  of  the 
Workmen's  Compensation  Act.  This  question  was  decided  adversely  to 
appellant  in  the  case  of  Surety  Co.  v.  Stubbs,  199  S.  W.  343,  a  case  in 
which  the  deceased,  comfpensation  for  whose  loss  the  suit  was  brought, 
was  drowned  by  the  capsizing  of  the  same  boat  at  the  same  time  the  de- 
ceased in  this  case  lost  his  life.  We  adhere  to  the  conclusions  expressed 
in  the  Stubbs  Case  and  cannot  sustain  appellants*  contention. 

[3]  By  cross-assignments  appellees  complain  of  the  judgment  in  that 
it  does  not  award  them  the  12  per  cent,  provided  by  the  statute  as  a 
penalty  for  the  failure  of  appellants  to  pay  the  sum  due  under  the  policy 
after  demand,  as  provided  by  the  statute.  The  record  shows  that  de- 
mand was  made  upon  appellants  for  payment  of  the  amount  due  appel- 
lees under  the  policies  sued  on  more  than  30  days  before  this  suit  was 
filed  and  appellants  failed  to  make  any  payment  on  such  demand.  Ap- 
pellants are  accident  insurance  companies  and  the  policies  sued  on  are  ac- 
cident insurance  policies.  The  fact  that  such  policies  were  issued  under 
the  Workmen's  Compensation  Act  does  not,  we  think,  affect  the  appli- 
cation of  the  statute  (article  4746,  Vernon's  Sayles'  Civil  Statutes), 
which  provides: 

'^Losses  Shall  be  Paid  Promptly. — In  all  cases  where  a  loss  occurs, 
and  the  life  insurance  company,  or  accident  insurance  company,  or  life 
and  accident,  health  and  accident,  or  life,  health  and  accident  insurance 
company  liable  therefor  shall  fail  to  pay  the  same  within  thirty  days 
after  demand  therefor,  such  company  shall  be  liable  to  pay  the  holder 
ot  such  policy^  in  addition  to  the  amount  of  the  loss,  twelve  per  cent, 
damages  on  the  amount  of  such  loss  together  with  reasonable  attorney 
fees  for  the  prosecution  and  collection  of  such  loss." 

We  think  the  cross-assignment  should -be  sustained,  and  the  judgment 
of  the  trial  court  reformed,  so  as  to  award  appellees  12  per  cent,  damages 
on  the  compensation  adjudged  to  be  due  them  by  appellants,  and,  as  so 
reformed;  the  judgment  should  be  affirmed. 

Reformed  and  affirmed. 


GEO.  A.  LOWE  CO.  et  al.  v.  INDUSTRIAL  COMMISSION  OF 
UTAH.     (No.  3484.) 

(Supreme  Court  of  Utah.  June  29,  1920.  Rehearing  Denied  July  15,  1920. 

190  Pacific  Reporter,  934. 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  DE- 

PENDENCY WITHIN  COMPENSATION  LAW. 

In  a  proceeding  for  compensation  claimed  by  father  and  mother  of 
deceased  servant,  evidence  h/ld  to  establish  the  partial  dependency  of  the 
claimants  within  Laws  1917,  c.  100,  as  amended  by  Laws  1919,  c.  63. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

2.  MASTER    AND    SERVANT    —    FINDING    OF    DEPENDENCY 

WITHIN  COMPENSATION  LAW  CONCLUSIVE. 

The  decision  of  the  Industrial  Commission  is  conclusive  on  the  ques- 
tion of  dependency  of  claimants  awarded  compensation  for  the  death 
of  a  servant,  where  sustained  by  some  substantial  testimony. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 
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3.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  NOT 

INVALIDATED  BY  FAILURE  TO  FIND  DAILY  WAGE. 

Claimants  having  established  partial  dependency  on  deceased  servant 
under  Laws  1919,  c.  63,  amending  Comp.  Laws  1917,  §  3140,  subd.  3,  an 
award  based  on  the  average  weekly  wage  was  not  invalid  because  the  com- 
mission failed  to  make  a  finding  as  to  amount  of  the  daily  wage,  es- 
pecially where  under  the  evidence  the  only  finding  that  could  have  been 
made  would  justify  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.)      ' 

4.  MASTER  AND  SERVANT  —  AMOUNT  OF  COMPENSATION 

AWARDED  NOT  REVIEWABLE. 

Where  the  amount  of  compensation  awarded  by  the  Industrial 
Commission  is  sustained  by  some  substantial  evidence,  it  is  not  the  prov- 
ince of  reviewing  court  to  disturb  it.* 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Petition  by  Robert  J.  Fames  and  wife,  as  father  and  mother  and 
Lucy  K.  Fames,  to  the  Industrial  Commission  of  Utah  for  an  award 
against  Gto.  A.  Lowe  Company,  employer.  Award  granted.  Application 
for  rehearing  denied,  and  the  employer  and  the  Mtna  Life  Insurance 
Company  insurer,  bring  certiorari  to  Uie  Industrial  Commission.  Award 
sustained. 

De  Vine,  Stine  &  GwilKams,  of  Ogden,  for  plaintiffs. 
Dan  B.  Shields,  Atty.  Gen.,  and  Chez  &  Barker,  of  Ogden,  for  de- 
fendant. 

CoRFMAN,  C:.  J.  On  the  27th  day  of  December,  1919,  George  W. 
Fames,  of  Harrisville,  Utah,  met  his  death  by  reason  of  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment  with  the  plaintiff  Geo. 
A.  Lowe  Company.  The  plaintiff  Mtm  Life  Insurance  Company  was 
the  insurance  carrier  of  (j€0.  A.  Lowe  Company. 

Dnder  the  provisions  of  chapter  100,  Laws  of  Utah  1917,  as  amended 
by  chapter  63,  Laws  of  Utah  1919,  Robert  J.  Fames  and  Lucy  K.  E^mes, 
the  father  and  mother  of  said  George  W.  Fames,  filed  their  petition  for 
compensation  with  the  Industrial  Commission  of  Utah,  claiming  that  they 
were  dependents  of  the  decedent.  After  the  issues  were  joined  and  a 
hearing  had,  the  said  commission  made  an  award  against  the  plaintiff 
Geo.  A.  Lowe  Company,  granting  to  the  said  claimants  compensation  at 
the  rate  of  $11.25  per  week  for  a  period  of  284  weeks,  but  not  to  exceed 
$3,199.  After  an  application  for  a  rehearing,  which  was  denied  by  the 
commission,  the  proceedings  were  brought  to  this  court  for  review  under 
a  writ  of  certiorari  sued  out  by  the  plaintiffs.  They  contend  that  the 
award  made  by  the  commission  should  not  be  sustained:  First,  for  the 
reason  that  the  evidence  was  insufficient  to  establish  the  dependency  of 
the  claimants ;  secondly,  that  the  commission  failed  to  make  any  finding 
of  the  average  weekly  wage  of  decedent;  and,  thirdly,  that  the  award 
made  was  excessive. 

[1,  2]  The  record  shows  that  claimants  are  the  parents  of  the  dece- 
dent. They  owned  and  lived  upon  a  farm  heavily  incumbered  by  a 
mortgage.  Their  family  included  two  daughters,  imder  age,  the  decedent 
and  his  grandparents,  all  of  whom  reside  together  and  were  dependent 
upon  the  income  from  the  farm  for  the  necessaries  of  life.  The  de- 
cedent, age  20  years  and  10  months,  had  assisted  his  parents  in  doing  the 
general    farm    work,    except   when   occasionally    employed  elsewhere,   at 

»  Evans  v.  Ind.  Com.   of  Utah,   174  Pac.  825;    Reteuna  v.   Ind.  Com.  of  Utah* 
186  Pac  6S5. 
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which  times  he  would  contribute  his  earnings  to  the  family  support,  in- 
cluding apparel  for  himself  and  at  times  for  other  members  of  the 
family.  At  the  time  of  the  accident  in  which  deced^t  was  killed  he  was 
an  employee  of  the  plairitiflF  Geo.  A.  Lowe  Company  and  had  been  earn- 
ing under  said  employment  $3  25  per  day  6  days  in  a  week,  for  a  period 
of  about  3  months.  During  the  time  he  was  thus  engaged  with  the  Geo- 
A.  Lowe  Company  he  had  obtained  his  lodging  and  meals  without  charge 
at  claimant^  home.  6n  account  of  his  absence  from  work  on  the  farm 
it  was  arranged  between  himself  and  the  claimants  that  he  should  con- 
tribute his  earnings  in  payment  of  other  he^p  employed  to  assist  in  do- 
ing the  farm  work.  As  to  the  exact  amount  in  dollars  and  cents  derived 
from,  and  the  full  extent  of,  the  dependency  of  claimants  upon  the  de- 
cedent, the  record  is  not  certain  and  clear,  but  that  they  were  dependent 
upon  and  that  they  received  practically  all  of  decedent's  earnings  and  the 
benefits  of  h's  labor  cannot  be  doubted  from  a  reading  of  the  evidence. 
All  that  may  be  said  in  this  connection  is  that  decedent  was  at  the  time 
of  the  accident  capable  of  and  was  eaniing  $3.25  per  day,  that  all  of  his 
life  he  had  contributed  his  labor  and  earnings  to  the  support  of  claim- 
ants, and  that  there  is  substantial  evidence  in  the  record  tending  to 
show  that  claimants  were  dependent  upon  decedent's  labors  and  earnings 
for  the  support  and  maintenance  of  themselves  and  the  members  of  their 
family.  Dependency  in  this  class  of  cases  has  been  universally  held  to 
be  a  question  of  fact  to  be  determined  by  the  comimission,  not  the  re- 
viewing court.     Dosker's  Compensation  Law,  §  170. 

Under  the  facts  and  circumstances  of  this  case  as  disdosed  by  the 
record,  we  think  partial  dependency  of  the  claimants  was  fully  established 
within  the  purview  and  meaning  of  our  statute.  Further,  the  decision 
of  the  commission  was  final  'and  conclusive  on  this  question  as  well  as 
all  other  questions  of .  fact  where  there  is  some  substantial  testimony 
in  the  record  to  sustain  it.  Smith  v.  National  Sash  &  Door  Co.,  96  Kan. 
816.  153  Pac.  533;  Herrick  Case,  217  Mass.  Ill,  104  N.  E.  432;  In  re 
Kelly's  Case.  222  Mass.  538,  111  N.  E.  395;  Walz  et  al.  v.  Holbrook, 
Cabot  &  Rollins  Corp.,  170  App.  Div.  6,  155  N.  Y.  Supp.  703. 

[3]  The  next  question  presented  by  the  plaintiff  is  whether  or  not 
the  failure  of  the  commission  to  make  a  finding  as  to  the  daily  wage  of 
decedent  at  the  time  of  the  accident  invalidates  the  award. 

Having  established  partial  dependency  upon  the  decedent,  under  the 
provisions  of  section  3140,  subd.  3,  as  amended  by  chapter  63,  Laws  of 
Utah  1919,  claimants  were  entitled  to  "60  per  cent,  of  the  average  week- 
ly wages,  but  not  to  exceed  the  maximum  of  $1600  per  week,  and  to 
continue  for  all  or  such  portion  of  the  period  of  six  years  after  date  of 
the  injury  as  the  commission  in  each  case  may  determine,  and  not  to 
amount  to  more  than  a  maximum  of  $5,000.00." 

The  evidence  shows  beyond  any  dispute  that  decedent  was  earning 
at  the  time  of  the  accident  $3.25  per  day.  The  commission  failed  to  make 
any  such  finding.  Had  the  commission  made  a  finding,  no  other  finding 
than  one  to  that  effect  could  have  been  made  under  the  evidence  before 
it  There  appears  in  the  record,  however,  a  purported  copy  of  an  un- 
signed stipulation  certified  under  seal  by  the  clerk  of  the  commission 
"that  the  wage  earned  by  decedent  at  the  time  of  the  accident  was  $3.25 
per  day,  working  6  days  per  week."  By  permission  of  the  cburt  an 
affidavit  made  by  the  referee  was  filed,  stating  in  substance  that  the  said 
stipulation  with  respect  to  wages  earned  by  decedent  was  a  clerical  error, 
and  that  no  such  stipulation  was  made  by  the  interested  parties.  Be  that 
as  it  may,  we  find  no  express  requirement  in  the  act  that  such  a  finding 
is  necessary  to  a  valid  award,  and  in  any  event  we  cannot  conceive  of 
any  good  reason  why  an  award  should  be  set  aside  by  reason  of  such 
failure  and  the  case  referred  back  tto  the  commission  when,  as  in  this 
case,  no  other  finding  could  be  made  under  the  evidence  than  that  de- 
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cedent  earned  $3.25  per  day  at  the  time  of  the  accident.  Such  a  finding 
would,  if  the  case  were  referred  back  to  the  commission,  be  the  only  find- 
ing in  that  regard  that  could  be  made,  and  not  only  that,  but  it  would 
support  the  award,  be  conclusive,  and  not  subject  to  review  by  this  court, 
in  view  of  the  testimony  heretofore  pointed  out. 

Notwithstanding  the  liberal  provisions  of  our  statute  with  respect  to 
proceedings  held  by  the  commission,  we  think  it  would  be  better,  although 
not  legally  essential,  if  the  commission  would  in  all  cases  make  findings 
upon  which  they  predicate  an  award. 

[4]  Lastly,  the  plaintiffs  complain  that  the  award  made  is  excessive. 
They  assign  many  reasons  in  support  of  their  contention.  We  will  not 
pause  to  discuss  them  in  detail.  As  we  view  the  record  under  considera- 
tion, the  award  made  by  the  commission  did  not  exceed  the  powers 
granted  to  it  by  the  statute.  Both  the  matter  of  dependency  and  the 
amount  to  be  awarded  were  questions  of  fact  for  their  ascertainment  and 
determination  from  the  evidence  before  them,  and  it  is  not  by  statute  or 
otherwise  made  our  province  as  a  reviewing  court  to  disturb  the  award  so 
Icmg  as  there  is  some  substantial  evidence  to  sustain  it.  Murphy's  Case, 
218  Mass.  279,  105  N.  E.  635;  Appeal  of  Hotel  Bond  Co.,  89  Conn.  143, 
93  Atl.  245;  Evan*  v.  Ind.  Com.  of  Utah,  174  Pac.  825.  Reteuna  v.  In<L 
Com.  of  Utah.  185  Pac.  535. 

Under  the  provisions  of  the  act  our  review  is  confined  in  this  class  of 
cases  to  certain  defined  and  fixed  subjects  and  can  be  extended  no  further 
than  to  determine  whether  or  not: 

"(1)  The  commission  acted  without  or  in  excess  of  its  powers; 
(2)if  findings  of  fact  are  made,  whether  or  not  such  findings  of  fact 
support  the  award  under  review." 

We  think  the  jurisdictional  facts  entitiling  th^  commission  to  exercise 
its  powers  in  the  present  case  were  fully  and  completely  established  bjr 
the  proceedings  as  shown  by  the  record  before  us.  There  can  be  no  doubt 
about  that.  If  there  had  been  full  and  complete  findings  instead  of  only 
partial  findings  made  by  the  commission,  such  findings  of  fact  would  have 
^mply  supported  the  award.  Failure  in  that  regard,  therefore,  should  not 
defeat  the  purposes  of  the  act  to  secure  for  employees  and  their  depend- 
ents the  prompt  payment  of  compensation  under  its  provisions.  A  sub- 
stantial compliance  with  its  provisions  is  all  that  is  legally  required.  The 
act  itself  provides: 

"A  substantial  compliance  with  the  requirements  of  this  act  shall 
be  sufficient  to  give  effect  to  the  orders  of  the  commission,  and  they  shall 
not  be  declared  inoperative,  illegal  or  void  for  any  omission  of  a 
technical  nature  in  respect  thereto." 

In  this  case  we  think  the  record  conclusively  shows  that  the  claimants 
were  dependent  upon  the  labors  and  earnings  of  the  decedent.  He  was 
receiving  at  the  time  of  his  death  $3.25  per  day.  The  amount  earned  sup- 
ports the  award.  The  award  made  to  claimants  was  within  the  limit  pre- 
scribed by  the  statute,  and  should  be  sustained. 

It  is  so  ordered. 

Frick,   Weber,   Gideon,  and  Thurman,  JJ.,  concur. 
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BOWNE  V.  STAMFORD  ROLLING  MILLS  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut  July  20,  1920.) 

Ill  Atlantic  Reporter,  215. 

1.  MASTER  AND  SERVANT— AWARD  OF  COMPENSATION  CAN 

BE  CONSIDERED  IN  DETERMINING  MODIFICATION. 

The  original  award  of  compensation,  though  not  subject  to  be  set 
aside  on  appeal  because  not  taken  within  the  time  specified  in  Gem  St 
1918,  §  5366,  can  be  considered  lo  determine  whether  the  circumstances 
justify  a  modification  of  the  award  under  section  5355  to  meet  changed 
conditions. 

(For  other  cases,  see  Master  and  Servant  ,Dec.  Dig.  §  419.) 

2.  MASTER  AND   SERVANT  —  SUPPLEMENTAL  AWARD   IM- 

PROPER AFTER  ORIGINAL  AWARD  ERRONEOUSLY  AL- 
LOWED COMPENSATION  EQUAL  TO  THAT  FOR  SUBSE- 
QUENT DISABILITY. 

Where  the  original  award,  in  addition  to  the  full  compensation  au- 
thorized by  Gen.  St  1918,  §  5352,  for  the  loss  of  claimant's  toes,  which 
was  in  lieu  of  all  other  compensation  for  the  consequences  of  that  parti- 
cular loss,  awarded  further  compensation  for  a  period  equal  lo  that  al- 
lowed for  the  loss  of  a  foot,  which  award  had  been  paid,  it  was  not  prop- 
er for  the  commissioner,  after  the  amputatk)n  of  the  foot  became  neces- 
sary, to  make  a  supplemental  award  of  compensation  for  the  period  au- 
thorized for  loss  of  the  foot. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  387.) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  FOR  INCAPA- 

CITY FROM   AMPUTATION   IMPROPER  AS   INCLUDED   IN 

AWARD  FOR  LOSS  OF  MEMBER. 

The  award  of  compensation  for  130  weeks  authorized  by  Gen.  St. 
1918,  §  53.S2,  for  the  loss  of  a  foot,  includes  compensation  for  incapacity 
following  the  amputation,  so  that  additional  compensation  for  such  in- 
capacity is  improper. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

Case  Reserved  from  Superior  Court,  Fairfield  County;  Howard  J. 
Curtis,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Walter  S. 
Bowne,  Jr.,  employee,  against  the  Stamford  Rolling  Mills  Company  and 
others.  From  a  supplemental  award  of  the  Compensation  Commissioner, 
the  Stamford  Rolling  Mills  Company  and  others  appealed  to  the  superior 
court,  and  the  appeal  was  reserved  for  the  advice  of  tJie  Supreme  Court. 
The  superior  court  advised  to  vacate  supplemental  award  of  the  Commis- 
sioner. 

The  supplemental  finding  and  award,  which  together  with  the  appeal 
therefrom  comprise  the  record  before  us,  recites  the  following  facts. 

The  claimant  was  injured  September  12,  1916,  suffering  thereby  the 
loss  of  four  outer  toes  and  one-half  the  great  toe  of  his  left  foot.  On 
February  13.  1917,  an  award  for  that  injury  was  made  entitling  the  claim- 
ant to  receive,  in  the  language  of  the  award,  "compensation  at  the  rate  of 
$8.40  per  week  for  a  period  of  71  weeks  for  the  loss  of  four  outer  toes 
and  one-half  the  great  toe  and  payment  of  further  compensation  for  dis- 
ability commencing  on  September  23,  1916,  for  a  period  not  to  exceed 
130  weeks,  the  number  of  weeks  allowed  for  the  I0S5  of  one  foot  at  or 
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above  the  ankle."  Satisfaction  of  this  award  to  the  extent  of  130  weeks 
was  made  before  the  events  hereafter  recited  took  place. 

On  AugHst  21,  1918,  an  informal  hearing  was  held  before  the  com- 
missioner in  regard  to  the  amputation  of  the  injured  foot  and  it  was 
at  that  time  agreed  that  the  operation  should  be  performed.  On  August 
26,  1918,  the  foot  was  amputated  at  the  ankle  ,and  thereafter  the  r^pond- 
ent  furnished  the  claimant  an  artificial  foot-  Following  the  claimant's 
discharge  from  the  hospital  where  the  operation  was  performed  he  was 
incapacitated  for  a  period  of  approximately  6  months. 

The  commissioner,  upon  a  reopening  of  this  award  and  a  supplemental 
hearing,  held  that  the  incapacity  following  the  amputation  was  compensa- 
ble, and  the  claimant  enf  tied  to  compensation  in  addition  to  the  130  weeks 
already  paid,  'being  the  number  of  weeks  allowed  under  the  act  for  the 
loss  of  the  foot,"  and  made  award  accordingly.  From  this  award  the  ap- 
peal was  taken. 

Wilson  H.  Pierce,  of  Waterbury,  for  defendants. 

Pkentice,  C.  J.  (af'^er  stating  the  facts  as  above),  [l]  The  respond- 
ents, while  in  form  appealing  from  the  supplemental  modifying  order  of 
award  of  April  20.  1920,  seek  a  review  of  the  original  award  made  Febru- 
ary 13,  1917.  To  this  review  for  the  direct  purpose  of  having  the  terms 
of  the  original  award  set  aside  they  are  not  entitled  at  this  distance  of 
time  subsequent  to  its  having  been  made.  Gen.  Stat.  §  5366.  It  does  not 
follow,  however,  that  the  terms  of  the  first  award  may  not  be  and  ought 
not  to  be  taken  into  consideration  when  a  hearing  is  being  had  and  a  de- 
termination made  upon  a  reopening  of  the  matter  to  determine  whether 
Or  not  changed  conditions  do  not  call  for  a  modification  of  the  award 
already  made  in  order  that*  full  and  exact  justice  under  the  law  may  be 
done.  The  aim  of  our  remedial  workmen's  compensation  leg^'slation  is  to 
accomplish  that  result  in  so  far  as  is  reasonably  possible,  and  its  in- 
formal machinery  and  procedure  is  arranged  with  that  end  in  view.  Hence 
the  fixed  and  final  quality  which  characterizes  judgments  in  civil  actions 
is  not  aUached  to  awards  of  compensation,  and  the  power  of  modification 
to  meet  new  conditions  as  they  arise  is  expressly  conferred  upon  the  com- 
pensation officials.     Gen.  Stat.  §  5355;   Saddlemire  v.  American  Bridge 

Co.,  95  Conn. .  110  Atl.  63.    Therefore  it  is  that  upon  every  applica-> 

tion  where  a  modification  of  an  award  by  an  increase  of  its  amount  or  an 
additional  one  is  sought  regard  must  be  had  to  its  terms  to  determine 
whether  or  not  the  existing  circumstances  and  conditions  call  for  such 
modification  in  justice  and  right  and  if  so  to  what  extent. 

It  is  by  no  means  easy  to  understand  the  exact  meaning  and  purport 
of  the  award  of  February,  1917,  and  the  reasons  which  prompted  it.  The 
claimant  had  then  suffered  the  loss  of  four  toes  and  one-half  of  the  great 
toe  of  his  left  foot,  and  as  far  as  appears  no  other  injury  separately  com- 
pensable. His  foot  minus  the  toes  remained  with  him  and  continued  to 
for  17  months.  Notwithstanding  these  facts  he  was  awarded  compensa- 
tion at  the  rate  of  $.'..40  per  week,  being  one-half  of  the  average  amount 
of  his  weekly  wages  prior  to  receipt  of  his  injury,  for  71  weeks,  in  strict 
accord  with  the  specific  provision  of  statute  in  such  case  (Gen.  Stat.  S 
5352)  and  in  addition  a  further  compensation  at  the  same  rat€  for  not 
to  exceed  130  weeks,  stated  in  the  award  to  be  the  number  of  weeks 
allowed  for  the  loss  of  one  foot  at  or  above  the  ankle.  In  fact^  the 
statutory  period  prescribed  for  the  payment  of  the  weekly  payment  com- 
pensation in  the  case  of  the  loss  of  one  foot  at  or  above  the  ankle  is  130 
weeks,  neither  more  nor  less.  The  language  of  the  award  which  states 
that  the  130-week  additional  award  was  made  for  disability,  the  fact  that 
it  was  made  for  a  maximum  and  not  a  definite  term  of  130  weeks,  and 
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the  reference  in  it  to  its  period  as  being  that  of  the  number  of  weeks 
allowed  for  the  loss  of  one  foot  at  or  above  the  ankle  import  into  it  ele- 
ments of  uncertainty  as  to  it^  meaning  and  purport.  But  that  matter  is 
perhaps  one  of  no  great  present  importance. 

[2]  Certain  it  is  that  an  award  was  made  for  a  substantial  sum  in 
excess  of  that  prescribed  by  sljatute  for  the  compensable  injuries  ihe  claim- 
ant had  then  suffered,  and  that  the  excess  thus  awarded  as  subsequently 
fully  paid  strictly  conformed  to  that  prescribed  for  the  loss  of  a  foot  at 
the  ankle  such  as  this  claimant  later  suffered.  If  that  extra  compensation 
was  awarded  for  disability  attendant  upon  the  loss  of  ihe  toes,  it  was  im- 
properly awarded,  since  ihe  71  weeks*  compensation  fixed  by  the  statute 
and  awarded  was  exclusive.  It  is  by  statute  prescribed  in  lieu  of  all 
other  compensation  for  the  consequences  of  that  particular  loss.  Gen. 
Stat.  §  5352;  Kramer  v.  Sargent.  93  Conn.  26,  104  Atl.  490  If,  on  the 
ether  hand,  it  was  made  with  prophetic  provision  that  the  foot  would  be 
lost  at  some  time  in  the  future,  it  would  appear  and  must  have  appeared 
to  the  commissioner  upon  the  supplemental  hearing,  who  was  aware  that 
the  130- week  award  had  been  fully  satisfied,  that  the  claimant  had  received 
the  full  compensation  iKJrmitted  by  law  for  the  loss  of  his  foot  in  addi- 
tion to  an  award  of  the  full  permisible  compensation  for  the  prior  loss  of 
his  toes. 

[3]  In  either  even  the  commissioner,  in  examining  the  award  he  was 
being  asked  to  modify,  would  have  seen  that  the  claimant,  who  was  seek- 
ing* additional  compensation  subsequent  to  the  amputation  of  his  foot,  had 
already  had,  although  perhaps  erroneously,  an  award  or  awards  for  as 
large  a  sum  or  sums  as  the  statutes  permitted.  He  would  have  seen  that 
the  applicant  had  been  awarded,  or  received  under  the  award,  or  both, 
compensation  to  the  full  limit  authorized  by  statute,  and  that  he  was  not, 
m  justice  or  rijjfht,  entitled  to  further  compensation.  Furthermore,  addi- 
tional award  was  made,  as  the  commissioner  expressly  states  for  incapa- 
city following  the  -amputation.  Compensation  for  that  incapacity,  follow- 
ing as  it  did  the  loss  of  the  foot  and  by  reason  of  that  loss  ,is  included 
in  that  given  for  the  loss  of  the  member,  and  not  separable  from  it. 
Kramer  v.  Sargent,  93  Conn.  26,  104  Atl.  490. 

The  superior  court  is  advised  to  vacate  the  supplemental  ;>ward  of 
the  commissioner. 

The  other  Judges  concurred. 


DIAZ  v.  WARREN  BROS.  CO. 

(Supreme  Court  of  Errors  of  Connecticut.  July  20,  1920.) 

Ill  Atlantic  Reporter,  206. 

1.  MASTER  AND   SERVANT-INJURIES   WHILE  GOING  FROM 

WORK  HELD  NOT  TO  "ARISE  OUT  OF  AND  IN  COURSE  OF 

EMPLOYMENT"  WITHIN  COMPENSATION  ACT. 

Injuries  to  a  workman  did  not  arise  out  of  and  in  the  course  of  his 

employment  within  the  Workmen's  Compensation  Act,  where  they  were 

received  after  he  had  quit  work  for  the  day  when  he  attempted  to  board 

a  motortruck  to  return  home,  the  truck  which  had  been  used  in  the  work 

being  also  on  its  homeward  journey,  but  not  then  under  the  control  of  the 
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employer,  who  rented  it  by  the  day,  and  was  under  no  obligation  to  fur- 
nish transportation. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  v75[2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and   Second 
Series,  Course  of  Employment. 

2.  MASTER  AND  SERVANT— INJURY  "ARISING  OUT  OF  EM- 
PLOYMENT" WITHIN  COMPENSATION  ACT  DEFINED. 
An  injury  arises  out  of  the  employment  within  the  Woricmen's  Com- 
pensation Act  when  it  occurs  in  the  course  of  the  employment  and  is  the 
result  of  a  risk  involved  in  the  employment,  or  incident  to  it  or  to  the 
conditions  under  which  it  is  required  to  be  performed,  and  in  every  case 
there  must  be  a  causal  connection  between  the  injury  and  the  employment. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

Appeal  from  Superior  Court,  New  Haven  County;  Donald  T.  War- 
ner, Judge. 

Proceedings  by  Fred  Diaz  under  the  Workmen's  Compensation  Act 
(Pub.  Acts  1913,  c.  138),  to  obtain  compensation  for  personal  injuries, 
opposed  by  the  Warren  Bros.  Company,  the  employer.  There  was  an 
award  of  compensation,  which  was  affirmed  by  the  superior  court,  and 
the  employer  appeals.    Error  and  judgment  set  aside. 

On  September  8,  1919,  and  for  a  considerable  time  prior  thereto,  the 
respondent  was  and  had  been  engaged  in  executing  contracts  for  the  gradr 
ing  and  surfacing  of  streets  in  the  city  of  Waterbury.  These  streets  were 
often  widely  separated,  and  a  large  number  of  workmen  were  regulariy 
employed  upon  the  different  contracts.  Among  these  employees  was  the 
claimant,  who,  at  the  time  of  the  injury  sustained  by  him,  was  employed 
on  the  work  in  the  execution  of  one  of  these  contracts.  A  necessary 
instrumentality  in  the  conduct  of  the  respondent's  business  was  a  larg^ 
motortruck  for  the  conveyance  of  materials,  tools,  and  so  forth  from 
one  place  to  another.  The  company,  not  having  one  of  its  own  available 
for  use  in  Waterbury,  rented  one  from  other  persons,  paying  for  its  use 
an  agreed  price  per  da3f.  This  truck  was  not  under  the  control  of  the 
respondent  until  it  in  the  morning  reached  the  point  where  it  was  to 
work,  nor  after  6  o'clock  in  the  afternoon  when  its  day's  work  was 
finished.  On  occasions  it  was  necessary  to  move  tools  and  workmen 
from  one  place  to  another  widely  separated  it  was  used  to  accomplish 
such  removal.  Customarily,  as  the  respondent  was  aware,  the  claimant 
and  other  of  his  fellow  workmen,  after  the  close  of  the  dajr's  work,  rode 
upon  it  to  the  center  of  the  city  on  their  way  home,  when  the  distance 
was  a  substantial  one.  The  claimant's  contract  of  employment  did  not 
provide  that  he  should  be  transported  from  his  home  to  his  place  of  work, 
or  back  home  after  his  day's  work  was  done. 

The  day's  work  having  been  finished  on  September  8,  1919,  some  of 
the  workmen  having  put  up  their  tools,  got  on  to  the  truck  to  ride  to  the 
^  city,  whither  it,  having  also  finished  its  da/s  work,  was  going.  The 
claimant  and  two  o*her  men  were  working  at  a  point  a  few  hundred 
feet  nearer  the  city,  and  when  the  truck  came  along  they  attempted  to  get 
aboard  it  while  it  was  in  motion.  This  the  complainant's  companion  suc- 
ceeded in  doing,  but  he  slipped  and  fell  under  one  of  the  wheels  and  was 
injured.  The  claimant's  attempt  to  board  the  truck  did  not  amount  to 
serious  and  willful  misconduct  on  his  part. 

Daniel  J.  Donahoe,  of  Middletown,  for  appellant 
Arthur  W.  Upson,  of  New  Britain,  for  appellee. 


Digitized  by 


Google 


1920.]  DIAZ  V.  WARREN  BROS.  CO.     (Conn.)  519 

Prentice,  C.  J.  (after  stating  the  facts  as  above).  [1]  The  claimant 
at  the  time  he  was  injured,  had  completed  his  day's  work  for  the  re- 
spondent, put  away  his  tools,  and  started  to  go  home.  In  the  pursuit  of 
this  latter  purpose  he  was  engaged  in  no  service  for  which  he  was  em- 
ployed nor  any  incident  of  it,  and  in  no  attempt  to  advance  the  latter*s  in- 
terests. He  was  intent  solely  upon  an  affair  of  his  own,  to  wit,  reaching 
his  home.  His  employer  was  under  no  obligation,  contractual  or  other- 
wise, to  furnish  him  transportation,  as  was  the  case  in  Swanson  v. 
Latham,  92  Conn.  S7,  101  Atl.  492.  It,  therefore,  had  no  atom  of  authority 
over  the  method  resorted  to  by  him  tK>  reach  his  destination.  He  was 
bent  upon  his  own  errand,  and  was  not  otherwise  connected  with  his  em- 
ployer or  his  employment  than  is  every  workman  who  walks,  rides  with 
a  friend,  or  patronizes  a  trolley  or  steam  car  line  to  traverse  the  distance 
which  separates  his  work  from  his  home. 

The  truck  upon  which  he  was  attempfng  to  secure  a  lift  on  his  home- 
ward journey  at  the  time  he  was  injured  by  a  fall  therefrom  neither  be- 
longed to  the  employer  nor  was  under  its  control  at  the  lime.  It  was  not 
then  an  instrumentality  employed  in  the  conduct  of  its  business.  It  had, 
it  is  'rue  been  such  instrumentality  during  the  working  hours  of  t^he  day; 
but  those  hours  had  passed,  and  with  their  passage  its  service  as  an  in- 
strumentality of  the  respondent  had  for  the  time  being  been  terminated, 
and,  like  the  claimant,  it  had  started  on  its  homeward  journey.  Like 
him  it  was  at  the  time  of  the  accident  engaged  in  no  attempt  to  advance 
the  interests  of  the  respondent,  but  was  engaged  upon  a  matter  purely 
of  its  own  concern.  The  respondent  had  no  cont,rol  or  right  of  direction 
over  its  movements  whatsoever.  Whether  it  went  diriec*ly  to  its  des- 
tination unloaded  or  sought  a  load  on  its  way,  welcomed  persons  to  a  free 
ride  or  took  passengers  for  pay,  was  a  matter  of  no  concern  to  the  re- 
spondent, and  it  was  in  no  position  to  interpose  objections  or  directions 
in  those  regards.  As  it  could  not  rightfully  object,  its  failure  to  vol- 
unteer objections  could  not  be  imputed  to  it  as  accomplishing  through  ac- 
quiescence in  it  an  assumption  of  responsibility  for  what  the  truck  or  its 
driver  did,  as  the  commissioner  appears  to  have  done. 

We  are  unable  to  discover  a  single  fact  upon  which  the  commissioner's 
conclusion  could  properly  be  based  that,  the  claimant's  injuries  arose  out 
of  and  in  the  course  of  his  employment.  As  well  might  it  be  said  ihat 
an  injury  received  by  the  cla'mant  on  his  way  home,  had  he  according 
to  his  known  custom,  been  riding,  or  attempting  to  ride,  in  a  trolley  car, 
or  for  that  matter  walking,  had  that  been  his  known  custom,  was  one 
arising  out  of  and  in  the  course  of  his  employment;.  In  no  essential 
particular  would  the  situations  thus  presented  differ  from  that  presented 
here. 

To  be  sure  the  finding  states  that  the  claimant  was  an  ignorant  man, 
speaking  and  understanding  English  very  indifferently,  that  he  had  no 
knowledge  either  that  the  truck  upon  which  he  attempted  to  ride  did 
not  belong  to  the  respondent  or  of  the  nature  of  the  contract  of  hiring 
under  which  it  was  used,  and  that  he  supposed  and  believed,  as  he  na- 
turally might,  that  he  could  ride  thereon  from  his  place  of  work  to  or 
toward  his  home.  He,  at  least,  knew  that  his  employer  had  assumed  no 
responsibility  for  his  transportation,  and  ne  ther  his  ignorance  nor  his 
unfounded  belief  in  the  master  covered  by  the  commissioner's  finding,  to 
which  the  respondent  did  not  contribute  by  misrepresentation  or  other 
form  of  deception,  can  add  anything  to  the  latter's  responsibility  upon 
Ac  facts  as  they  actually  were. 

The  commissioner,  in  his  memorandum  of  dedsion,  peaces  reliance  for 
his  conclusion  that  the  claimant  is  entitled  to  compensation  for  his  in- 
jury as  one  arising  out  of  and  in  the  course  of  his  employment  upon  the 
decisions  of  this  court  in  Fiarenzo  v.  Richards  &  Co.,  93  Conn.  581,  107 
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Atl.  563,  and  Marchiatello  v.  Lynch  Realty  Co.,  93  Conn.  ,  108  Atl. 

799,  and  the  court  below  cites  the  latter  case  as  announcing  principles  as 
justifying  the  conclusion  at  which  the  commissioner  arrived.  We  fail  to 
discover  anything  more  than  the  most  superficial  similarity  between  the 
circumstances  presented  by  those  cases  and  the  conditions  here  shown,  and 
no  principle  enunciated  in  either  which  furnishes  any  warrant  for  holding 
that  the  present  claimant's  injury  arose  out  of  and  in  the  course  of  his 
employment 

In  the  Fiarenzo  Case  the  injured  man  and  the  truck  from  which  he 
fell  were  both  engaged  in  the  performance  of  the  master's  business,  and 
at  the  moment  of  accident  both  he  and  it  were  proceding  from  a  point 
where  their  duties  had  called  them  to  another  point  to  which  continuance 
of  their  duties  required  them  to  go.  The  question  at  issue,  answered 
in  the  negative,  was  whether  or  not  the  injured  man,  in  attempting  to  ride 
upon  the  truck  instead  of  walking,  had  so  far  departed  from  his  employ- 
ment that  his  injury  could  not  be  regarded  as  arising  out  of  it  and  in  the 
course  of  it. 

In  the  Marchiatello  Case  the  injured  man  was  engaged  in  the  per- 
formance of  his  duties  as  night  watchman  when  he  was  shot.  The  pistol, 
whose  bullet  accasioned  the  injury,  was  one  which  was  kept  lying  upon 
a  desk  in  the  room  in  the  employer's  temporary  construction  office,  located 
in  an  outlying  district.  This  room  was  one  of  three  in  the  building,  and 
was  occupied  by  a  foreman  and  paymaster,  who,  in  the  latter  capacity, 
frequently  had  large  sums  of  money  in  his  possession.  One  Sunday 
morning  a  boy,  who  was  an  employee  of  the  respondent,  although  not 
found  to  have  been  so  em^^oyed  on  the  day  in  question,  entered  the  office, 
and,  seeing  the  pistol  on  the  desk  where  he  had  seen  it  before,  was  prompt- 
ed by  curiosity  to  examine  it.  During  the  examination  it  was  accidentally 
discharged,  with  the  consequence  that  the  claimant,  who  was  in  the  next 
room,  was  hit  by  the  bullet.  The  question  presented  for  the  decision  and 
affirmatively  decided  was  whether  there  was  a  causal  connection  (using 
that  term  in  the  sense  in  whch  it  is  frequently  employed  in  workmen's 
compensation  cases  (see  Fiarenzo  v.  Richards  &  Co.,  V3  Conn.  581,  107 
Atl.  563),  between  the  injury  and  the  injured  man's  employment  or  the 
conditions  of  that  employment.  The  claimed  analogy  between  the  facts 
thus  recited  and  those  presented  by  the  case  at  bar  utterly  fails,  since  no 
one  concerned  in  the  present  misadventure  was,  at  the  time  of  its  occurr- 
ence, engaged  in  the  perfomance  of  any  duty  owed  to  the  respondent  or 
in  an  attempt  to  advance  its  interests,  and  no  conditions  of  the  claimant's 
employment  were  present  in  the  situation. 

[2]  In  the  course  of  its  opinion  in  the  Marhciatello  Case,  the  court 
lays  down  the  guiding  principle  to  be  applied  in  determining  whether  or 
not  an  employee's  injury  arises  out  of  his  employment  as  follows: 

"An  injury  arises  out  of  an  employment  when  it  occurs  in  the  course 
of  the  employment  and  is  the  result  of  a  risk  involved  in  the  employment 
or  incident  to  it,  or  to  the  conditions  "under  which  it  is  f^Qaired  to  be 
performed.  The  injury  is  thus  a  natural  or  necessary  co0le<|licnce  or  in- 
cident of  the  employment  or  the  conditions  under  which  it  is  carried  on. 
Sometimes  the  employment  will  be  found  to  directly  cause  the  injury,  but 
more  often  it  arises  out  of  the  conditions  incident  to  the  employment 
But  in  every  case  there  must  be  apparent  some  causal  connection  between 
the  injury  and  the  employment,  or  the  conditions  "under  which  it  is  required 
to  be  performed,  before  the  injury  can  be  found  to  arise  out  of  the  em- 
ployment." 

This,  we  take  it,  is  the  statement  of  principle  relied  upon  b^  the  com- 
miss'oner  and  the  court  below  for  their  conclusion.  The  conditions  stated, 
however,  are  not  satisfied  in  the  circumstances  of  the  present  case.  There 
was  no  connection  between  the  injury  and  the  claimant's  employment  or 
the  conditions  under  which  it  was  required  to  be  performed.  It  is  true 
that  the  truck,  an  instrumentality  used  in  the  employee's  business  during 
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business  hours,  played  a  part  in  the  accident,  but  it  was  not  such  an  in- 
strumentality at  the  time  of  the  accident,  and  as  neither  it  nor  the  claim- 
ant was  engaged  at  the  time  the  claimant's  injury  was  suffered  in  doing 
anything  connected  with  the  employment  or  incidental  to  it,  it  could 
not  have  resulted  from  a  risk  arising  out  of  the  conditions  in  which  the 
employment  was  carried  on. 

It  is,  of  course,  true,  as  the  commissioner  points  out,  that  the  claim- 
ant's right  to  compensation  would  not  be  defeated  by  either  the  fact  that 
tne  respondent  did  not  own  the  truck,  or  that  the  clock  indicated  that  the 
hour  was  passed  when  his  day's  work  terminated.  Carter  v.  Rowe,  92 
Conn.  82,  101  Atl.  491;  Merlino  v.  Conn.  Quarries  Co.,  93  Conn.  57,  104 
AtL  396;  Sala  v.  American  Sumatra  Tobacco  Co.,  93  Conn.  82,  105  Atl.  346. 
It  does  not  exist  because  there  was  no  relation  of  employer  and  employee 
between  the  parties  at  the  time  of  the  injury,  and  the  injuries  suffered 
did  not  arise  out  of  the  conditions  connected  with  the  injured  man's  em- 
ployment by  the  respondent.  They,  on  the  contrary,  arose  out  of  con- 
ditions created  solely  by  the  entirely  independent  and  voluntary  action  of 
parties  bearing  no  present  employment  relation  to  that  company. 

There  is  error,  the  judgment  of  the  superior  court  is  set  aside,  and 
the  cause  remanded  for  the  retention  of  a  judgment  vacating  the  award 
of  Ae  commissioner. 

The  other  Judges  concurred. 


FAIR  V.  HARTFORD  RUBBER  WORKS. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug.  5,  1920.) 

Ill  Atlantic  Reporter  193. 

1.  MASTER  AND  SERVANT— COMPENSATION  AS  FOR  "TOTAL 

PERMANENT      INCAPACITY"      HELD      ALLOWABLE      TO 

ONE-EYED  EMPLOYEE  FOR  LOSS  OF  SIGHT. 

Under  Workmen's  Compensation  Act  (Gen.  St.  1918,  §§  5351,  5352) 
employee  who  had  previously  lost  sight  of  left  eye,  and  was  h.t  in  the  right 
eye,  so  that  he  was  rendered  totally  and  permanently  blind,  held  entiUed 
to  award  for  total  permanent  incapacity  under  section  5351,  i.  e.,  to  a 
weekly  compensation  of  one-half  his  weekly  earnings  at  the  time  of  the 
injury  for  S20  weeks. 

(For  other  cases,  see  Matser  and  Servant,  Dec.  Dig.  §  385[11>^].) 

2.  MASTER  AND  SERVANT— COMPENSATION  COMMISSIONER 

EMPOWERED    TO    REOPEN    AWARD    FOR    MISTAKE    OF 

FACT. 

Under  the  Workmen's  Compensation  Act  (Gen.  St.  1918,  §§  5355, 
5361),  compensation  commissioner,  who,  supposing  employee  deprived  of 
sight  of  right  eye  was  not  one-eyed  man,  as  was  in  fact  the  case,  approved 
voltmtary  settlement  on  that  basis,  held  empowered  to  reopen  his  award 
to  make  proper  award  on  a  bas.s  of  total  and  permanent  incapacity  through 
blindness ;  the  rules  governing  reopening  of  decree  for  mistake,  alleged  by 
nondiligent  private  suitors,  being  inapplicable  to  such  awards  in  wh.ch 
the  state  is  interested. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Case  reserved  from  Superior  Court,  Hartford  Cotmty;  William  M. 
Maltbie,  Judge. 
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Action  by  George  Fair  against  the  Hartford  Rubber  Works.  On 
reservation  of  cfuestions  of  law  arising  on  formal  award  by  the  Compensa- 
tion Commissioner  for  the  First  Congressional  District  upon  the  facts 
found  by  him.  Superior  court  advised  the  commissicMicr  has  power  to 
reopen  his  award,  etc.,  and  to  render  judgment  accordingly. 

It  appears  from  the  finding  of  the  commissioner:  That  on  the  16th 
day  of  May,  1919,  he  approved  a  voluntary  agreement  of  settlement  be- 
tween the  claimant  and  the  respondent,  reciting  that  the  average  weekly 
wage  of  the  claimant,  comptited  in  accordance  with  the  statute,  was  $16.84, 
and  that  on  or  about  January  1,  1919,  the  claimant  sustained  an  injury 
arising  out  of  and  in  the  course  of  his  employment,  said  injury  being 
described  in  said  agreement  as  follows: 

"Hit  in  right  eye  with  piece  of  rubber,  which  reduced  the  sight  of 
right  eye  to  less  than  one-tenth  of  norml  vision," 

— and  that  the  respondent  contracted  to  pay  the  sum  of  $8.42  for  the 
period  of  104  weeks  from  January  26,  1919.  Some  three  months  after 
the  approval  of  this  voltmtary  settlement  the  claimant  applied  to  the 
commissioner  to  have  the  original  award  set  aside,  and  for  an  award 
as  for  total  and  permsuient  incapacity  sustained  therefor.  On  the  evidence 
introduced  at  the  hearing  it  appeared  that  the  claimant,  prior  to  the  injury 
recited  in  the  contract  of  voluntary  settlement,  had  totally  lost  the  sight 
of  his  left  eye,  and  that  as  a  result  of  the  injury  to  his  right  eye  in  com- 
bination with  his  antecedent  infirmity,  claimant  was  totally  and  permanent- 
ly blind.  No  evidence  was  introduced  at  the  hearing  to  show  that  the  in- 
capacity of  the  claimant  since  the  vohmtary  agreement  of  settlement  was 
entered  into  had  increased,  decreased,  or  ceased,  or  that  any  changed 
conditions  of  fact  had  arisen  with  respect  thereto.  The  questions  re- 
served for  our  decision  are  whether  the  commissioner  under  the  conditions 
stated  has  power  to  reopen  the  claim,  and  whether  the  claimant  is  entitled 
to  compensation  for  total  incapacity  under  section  5351  of  the  General 
Statutes,  or  for  partial  incapacity  imder  subsection  "G,"  of  section  5352. 

Albion  B.  Wilson,  of  Hartford,  for  plaintiflF. 
Charles  Welles  Gross,  of  Hartford,  for  defendant. 

Beach,  J.  (after  stating  the  facts  as  above).  [1]  We  take  up  first 
the  question  of  the  substantive  rights  of  the  claimant  under  the  Com- 
pensation Act  as  it  stood  at  the  time  of  the  injury;  and,  having  regard  to 
the  general  scheme  of  compensation  set  forth  in  sections  5351  and  5352, 
we  are  of  opinion  that  the  claimant  was  plainly  entitled,  under  the  terms 
of  the  statute,  to  an  award  for  total  and  permanent  incapacity  under 
section  5351.  that  is  to  say,  to  a  weekly  compensation  equal  to  one-half 
of  his  average  weekly  earnings,  at  the  time  of  the  injury,  for  520  weeks. 
Section  5351,  which  carries  the  subtitle,  "Compensation  for  Total  In- 
capacity," provides  for  compensation  based  on  one-half  of  the  average 
wage  of  the  claimant  at  the  time  of  the  injury,  to  be  continued  not  longer 
than  the  period  of  total  incapacity,  and  in  no  event  longer  than  520  weeks. 
Then  follows  a  schedule  of  injuries,  which  are  to  be  considered  as  causing 
total  incapacity  and  compensatio;n  paid  accordingly.  These  include  total 
and  permanent  loss  of  sight  in  both  eyes  and  other  injuries  equally  serious. 
Section  5352  carries  the  subtitle,  "Compensation  for  Partial  Incapacity," 
and  provides  that  in  such  case  the  weekly  compensation  "shall  be  *  *  * 
equal  to  half  the  difference  between  his  average  weekly  earnings  before 
the  injury  and  the  amount  he  is  able  to  earn  thereafter,"  to  continue 
during  the  period  of  partial  incapacity,  but  not  longer  than  312  weeks; 
but  for  certa'n  enumerated  injuries  a  schedule  of  specific  compensation 
periods  is  fixed,  graded  as  to  duration  accroding  to  the  severity  of  the 
injury,  and  as  to  these  fixed  awards  the  section  provided  that  they  should 
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be  '*in  lieu  of  all  other  payments,"  and  among  these  specific  injuries  is  in- 
cluded the  following: 

"For  the  complete  and  permanent  loss  of  sight  in  one  eye  *  *  *  one 
hundred  and  four  weeks." 

The  question  is^whether  a  one-eyed  man,  who  suffers  an  injury  arising 
out  of  and  in  the  course  of  his  employment  destro)ring  the  sight  of  his  good 
eye,  whereby  he  is  totally  and  permanently  inacpacitated,  is  entitled,  under 
the  act  as  it  stood  in  1918,  to  compensation  for  total  incapacity  under  section 
5351,  or  only  to  the  specific  compensation  provided  in  section  5352  for  the 
loss  of  one  eye. 

The  respondent  relies  on  the  phrase  "in  lieu  of  all  other  payments,'' 
and  insists  that  because  the  injury  in  questicHi  destroyed  but  one  eyt,  sec- 
tion 5352  controls.  This  we  think  ignores  the  general  scheme  of  the  act, 
which  deals  with  total  incapacity  under  section  5351  and  with  partial  in- 
capacity under  section  5352.  The  latter  section  assumes  that  the  injured 
employee  is  still  able  to  earn  something  after  an  injury,  and  the  compensa- 
tion which  it  awards  is  based  on  one-half  of  the  difference  between  the 
earning  capacity  before  and  after  the  injury.  Such  a  measure  of  com- 
pensation is  not  applicable  to  an  injury  which  leaves  the  employee  tot&Uy 
incapacitated  from  earning  anything,  and  all  cases  of  total  incapacity, 
whether  temporary  or  permanent,  are  manifestly  to  be  compensated  in  ac- 
cordance with  section  5351. 

It  is  unnecessary  to  pursue  this  question  any  further.  It  was  practically 
settled  in  Saddlemire  v.  American  Bridge  Co.,  110  Atl.  63»  68,  where  we 
said: 

"Where  the  loss  of  a  leg  results  in  partial  incapacity,  the  provision 
for  compensation  for  loss  of  a  leg  applies.  Where  the  loss  of  a  leg  in  fact 
results  in  total  incapacity,  the  provision  for  compensation  for  the  loss  of  a 
leg  dxjes  not  apply." 

It  is  of  no  consequence  that  the  total  incapacity  of  this  claimant  is  in 
part  due  to  the  fact  that  he  had  already  lost  one  eye  before  suffering  the 
injury  in  question;  the  right  to  compensation  depends  in  each  case  on  the 
extent  to  which  claimant  is  in  fact  incapacitated  by  the  injury.  Hartz  v. 
Hartford  Faience  Co.,  90  Conn.  539,  97  Atl.  1020. 

[2]  The  remaining  question  is  whether  the  commissioner  had  power 
under  the  conditions  of  fact  stated  in  his  finding  to  reopen  his  orig-nal 
award.  Th^s  depends  primarily  on  the  proper  construction  of  section  5355 
which  provides  that  any  award,  whether  based  on  voluntary  agreement  or 
not,  shall  be  subject  to  modification  upon  the  request  of  either  party — 
"whenever  it  shall  appear  to  the  compensation  commissioner  that  the  in- 
capacity of  an  injured  employee  has  increased,  decreased  or  ceased,  or 
that  the  measure  of  dependence,  on  account  of  ,  which  compensation  is 
paid,  has  changed,  or  that  changed  conditions  of  fact  have  arisen  which 
necessitate  a  change  of  such  agreement  or  award  in  order  properly  to 
carry  out  the  spirit  of  this  chapter.  The  commissioner  shall  also  have 
the  same  power  to  open  and  modify  an  award  as  any  court  of  the  state  has 
to  open  and  modify  a  judgment  of  such  court.  The  compensation  com- 
missioner shall  retain  jurisdiction  over  cla  ms  >f or  compensation,  awards 
and  vohintary  agreements,  for  any  proper  action  thereon,  during  the 
whole  compensation  period  applicable  to  the  injury  in  question." 

Incidentally  section  5361  should  also  be  taken  into  account.  It 
provides  for  awards  based  on  voluntary  agreements,  and,  among  other 
things,  that— 

"If  sa*d  commissioner  shall  find  such  agreement  to  conform  to  the 
provisions  of  this  chapter  in  every  regard  he  shall  so  approve  it." 

This  agreement  did  not  conform  to  the  provisions  of  the  act  in 
the  respect  already  pointed  out,  and  the  commissioner  had  no  right  to 
approve  it,  and  could  not  have  approved  it  had  he  been  aware  of  the  fact 
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that  the  injury  in  question  resulted  in  total  blindness,  and  not  merdy  in 
the  loss  of  the  sight  of  the  right  eye.  It  appears  from  the  finding  and  is 
agreed  by  the  parties  that  the  commissioner  was  ignorant  of  the  fact  and 
did  not  know  that  the  claimant  was  a  one-eyed  man  at  the  time  of  his  in* 
jury,  until  the  hearing  upon  the  application  to  reopen  the  original  award. 
It  should  be  said  in  this  connection  that  there  was  no  attempt  on  any- 
body's part  to  conceal  that  fact,  but  that  it  was  not  mentioned  in  the 
voluntary  agreement  because  it  was  then  believed  to  be  immaterial. 

The  respondent  points  out  that  there  has  been  no  change  in  condi- 
tions of  incapacity  or  fact  since  the  original  award,  and  that  the  claimant 
omitted  to  bring  the  fact  of  his  total  incapacity  to  tHe  attention  of  the 
commissioner  when  the  voluntary  settlement  was  submitted  for  approval. 
On  the  other  hand,  the  statute  gives  the  commissioner  the'  same  rcvision- 
ary  power  over  his  award  that  any  court  of  equity  in  this  state  has  over  its 
decrees.  Courts  of  equity  have  mherent  power  to  reopen  a  decree  based 
on  a  mistake  of  fact.  They  do  not  ordinarily  do  so  at  the  instance  of  a 
private  suitor,  who  might,  in  the  exercise  of  reasonable  diligence,  have  cor- 
rectly informed' the  court,  because  the  rule  of  public  policy  expressed  by 
the  maxim  "Interest  reipubUcae  ut  sit  finis  litium"  requires  that,  subject 
to  be  well-recognized  exceptions,  judgments  should  be  final.  The  awards  of 
compensation  commissioners  are  not  subject  to  this  rule.  This  statute 
'  expressly  provides  that  they  shall  be  open  to  revision  until  completely 
performed ;  and  it  may  be  added  that,  independently  of  that  provision,  they 
resemble  interlocutory  decrees  for  the  future  payment  of  alimony,  rather 
than  final  judgments.  And  a  claimant  in  compensation  proceedings  is  not 
required,  by  any  rules  of  pleading  or  procedure,  to  make  a  formal 
and  complete  statement  oi  his  claim.  Moreover,  the  rule  which  denies 
a  rehearing  to  a  nondiligent  litigant  is  not  applied  in  cases  where  the 
state  is  interested  for  reasons  of  public  policy.  As  pointed  out  in  Powers 
v.  Hotel  Bond,'  89  Conn.  143,  146,  93  Atl.  245,  the  Compensation  Act  express- 
es a  revolutionary  change  in  our  public  policy  in  imposing  on  the  employ- 
er his  share  of  a  common  loss  in  a  common  industry,  and  the  state  is  in- 
terested in  seeing  that  the  employer  bears  his  statutory  share  of  the 
burden,,  lest  the  injured  employee  should  become  a  public  charge. 

Finally,  we  think  that  these  considerations  apply  with  great  force  to 
cases  of  voulntary  agreements  for  compensation,  not  only  because  the 
jurisdiction  of  the  commissioner  to  approve  such  agreements  is  limited, 
but  because  section  5361,  by  requiring  that  the  commissioner  shall  see 
that  the  statutory  rights  of  the  contracting  employee  are  protected,  rec- 
ognizes the  fact  that  in  making  such  contracts  the  employee  does  not 
stand  on  an  equal  footing  with  his  employer.  As  this  case  illustrates,  the 
employee,  almost  necessarily,  takes  his  legal  advice  in  such  cases  from  his 
employer. 

For  these  reasons  we  hold  that  the  commissioner  has  power  to  reopen 
his  award,  and  that  he  is  not  prechided  by  any  rule  of  public  policy  from 
reopening  it,  because  the  claimant  might,  in  the  exercise  of  that  degree 
of  diLgence  which  is  ordinarily  required  of  litigants,  have  brought  the 
facts  of  his  total  incapacity  to  the  attention  of  the  comissioner  before  the 
original  award  was  made.  The  rule  of  public  policy  applicable  to  such 
cases  as  this  is  **to  carry  out  the  spirit  of  this  chapter." 

The  superior  court  is  advised  that  the  commissioner  has  power  to 
reopen  his  award,  and  that  claimant  is  entitled  to  compensation  for  total 
and  permanent  incapacity  under  section  5351,  and  is  advised  to  render 
judgment  accordingly. 

All  concur. 
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McDonald  v.  great  Atlantic  &  pacific  tea  co. 

(Supreme  Court  of  Errors  of  Connecticut    July  20,  1920.) 
Ill  Atlantic  Reporter  65. 

2.  MASTER  AND  SERVANT  —  INJURIES  TO  BOY  CROSSING 

STREET  HELD  TO  HAVE  "ARISEN  OUT  OF  ANQ  IN  COURSE 

OF  EMPLOYMENT." 

Injuries  to  11  year  old  boy  employed  in  store  to  assist  in  sweeping, 
iLipacking  boxes,  running  errands',  and  occasionally  waiting  on  customers, 
received  while  crossing  street  to  get  drinking  water  'for  the  general  use  o! 
store  employees,  htld  to  have  "arisen  out  of  and  in  the  course  of  his  em- 
ployment,'* within  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

3.  MASTER  AND  SERVANT— EMPLOYMENT  OF  BOY  DURING 

VACATION    HELD   NOT   "CASUAL,"   WITHIN    COMPENSA- 
TION ACT. 

Employment  of  11  year  old  boy  to  work  in  store  during  summer  vaca- 
tion and  to  assist  in  sweeping,  «npacking  boxes,  funning  errands,  and 
occasionally  waiting)  upon  customers,  held  not  "casual"  within  the  Work- 
men's Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 
(For  other  definitions,  see  Words  and  Phrases,   First  and  Second 
Seres,  Casual.) 

4.  MASTER  AND  SERVANT  —  QUESTION   OF  DEPENDENCY. 

WITHIN  COMPENSATION  ACT,  IS  ONE  OF  FACT. 

The  question  of  dependency,  within  Workmen's  Compensation  Act, 
is  one  of  lact,  and  unless  the  commissioner  has  applied  an  illegal  standard, 
or  found  a  fact  without  evidence,  the  court  cannot  review  his  finding. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

5.  MASTER  AND  SERVANT  —  "DEPENDENT"  WITHIN  COM- 

PENSATION ACT,  DEFINED. 

The  test  of  dependency,  within  Workmen's  Compensation  Act,  is 
whether  the  contributions  were  relied  upon  by  the  dependent  for  his  or 
her  means  of  living,  in  view  of  the  class  and  position  in  life  of  the  de- 
pendent. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  &  388.) 

(For  other  definitions,  see  Words  and  Phrases,,  First  and  Second 
Sfries,  Dependent.) 

6.  MASTER  AND  SERVANT—MOTHER,  THOUGH  USING  SON'S 

EARNINGS,  HELD  NOT  HIS  "DEPENDENT"  WITHIN  COM- 
PENSATION ACT. 

The  mere  fact  that  mother  used  son's  earnings  in  the  support  of  the 
family  does  not  prove  that  she  relied  upon  those  earnings  for  her  means 
of  support,  so  as  to  constitute  her  a  "dependent"  of  son,  under  Workmen's 
Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
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7.  MASTER  AND  SERVANT  —  "DEPENDENT,"  WITHIN  COM- 

PENSATION ACT,  DOES  NOT  INCLUDE  ONE  HAVING  SUF- 
FICIENT MEANS. 

No  one  is  a  ''dependent,"  within  the  Worknien's  Compensation  Act, 
who  has  sufficient  means  at  hand  to  supply  present  necessaries,  rating 
them  according  to  the  alleged  dependent's  class  and  position  in  life. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

8.  MASTER  AND  SERVANT  —  WIFE    CLAMING    COMPENSA- 

TION  FOR  SON'S  DEATH  PRESUMED  TO  BE  SUPPORTED 

BY  HUSBAND. 

In  proceedings  under  Workmen's  Compensation  Act,  a  wife  living 
with  her  husband  and  claiming  compensation  for  the  death  of  a  son  will 
be  presumed  to  be  supported  by  the  husband,  and  to  rely  upon  him  alone 
for  such  support. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

Case  Reserved  from  Superior  Court,  Hartford  County;  Frank  D. 
Haines,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Rose  Mc- 
Donald for  compensation  for  death  of  her  son,  Michael  McDonald,  op- 
posed by  the  Great  Atlantic  &  Pacific  Tea  Company,  employer.  Award 
for  petitioner  by  the  compensation  commissioner,  and  the  superior  court, 
on  appeal  therefrom,  reserved  questions  to  the  Supreme  Court  of  Errors. 
Superior  court  advised  to  sustain  appeaf  and  render  Judgment  directing 
commissioner  to  deny  the  claim. 

The  defendant  corporation  operated  a  chain  of  stores,  one  of  which 
was  located  at  Albany  avenue,  in  Hartford.  Its  organization  consisted 
of  a  general  superintendent  and  under  him  a  superintendent,  and  under 
them  managers,  each  of  whom  had  direct  charge  of  a  store. 

The  manager  of  the  Albany  avenue  store  on  July  3,  1918^  was  one 
Howard.  Howard  had  employed  the  plaintiff's  intestate,  Michael  Mc- 
Donald, a  boy  of  11  years  of  age,  to  assist  in  the  store  in  sweeping,  un- 
packing boxes,  running  errands,  and  occasionally  waiting  upon  customers. 

Michael  received  for  his  first  week's  pay  $1,  together  with  certain 
firewood.  He  was  to  receive  $3  for  the  second  week.  His  work  was 
to*  continue  through  the  summer  imtil  his  school  opened. 

He  had  been  in  defnedant's  employ  10  da3rs  when  on  July  3,  1918, 
Howard  d  rected  Michael  to  go  across  the  street  to  get  some  drinking 
water  for  the  general  use  of  the  employees  of  the  store,  and  while  he 
was  so  engaged  he  was  struck  by  a  passing  automobile  and  in  consequence 
suffered  injuries  as  a  result  of  which  he  died. 

Rose  McDonald,  the  claimant  and  plaint *ff,  is  the  mother  of  MichaeL 
She  lived  with  her  husband,  and  at  the  time  of  Michael's  injury  the  family 
consisted  of  her  husband,  herself,  and  four  children,  of  whom  Michael 
was  the  oldest. 

The  father  was  in  the  employ  of  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  and  earning  weekly  a  wage  of  about  $22.  He  is 
in  good  health  and  robust.  Rose  McDonald,  the  mother,  is  in  feeble 
h<.alth,  and  is  partially  deaf. 

The  money  which  M  chael  earned  was  turned  over  to  his  mother  and 
by  her  put  in  the  family  fund.  With  it  she  purchased,  among  other 
things,  a  pair  of  overalls  for  Michael,  costing  98  cents.  The  mother  in- 
tended to  make  sim  lar  use  of  the  boy's  future  earning^  if  he  had  con- 
tinued in  his  employment. 

The  commissioner  concluded  that  the  injuries  to  Michael  arose  oat 
of  and  in  the  course  of  the  employment;  that  his  employment  was  not 
casual;  that  the  duties  he  was  engaged  in  performing  when  injured  were 
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for  the  business  of  the  defendant,  that  the  sources  of  support  of  the  fami- 
ly  were  the  father's  wages  and  Michaers  earnings;  and  that  the  claimant 
is  a  partial  dependent  of  the  deceased  Michael. 

The  commissioner  rendered  judgment  in  favor  of  the  claimant,  sub- 
ject to  the  reservation  of  the  following  questions,  as  stated  in  paragraph 
24: 

(a)  Is  the  father,  who  failed  to  serve  notice  of  claim  for  compensa- 
tion under  section  No.  5360,  and  did  not  appear  as  a  party  to  the  action, 
also  a  partial  dependent  under  the  facts  here  found? 

(b)  If  so.  may  an  award  of  $2.50  per  week  each  for  the  statutory 
period  be  made  to  the  father  "and  mother  without  further  proceedings, 

(c)  If  question  (b)  must  be  answered  in  the  negative,  what  sup- 
plementary proceedings  are  necessary  and  proper  to  carry  out  the  terms 
ci  the  act? 

The  reasons  of  appeal  are  as  follows : 

(1)  The  compensation  commissioner  for  the  First  congressional  dis- 
trict erred  as  a  matter  of  law  in  finding  from  the  evidence  that  Rose  Mc- 
Donald, mother  of  Michael  McDonald,  deceased,  was  a  dependent  of  the 
said  Michael  McDonald. 

(2)  The  said  compensation  commissioner  erred  in  overruling  the 
claims  of  the  respondent  that  the  claimant  could  not  recover  because  of 
illegality  of  the  contract  of  Employment. 

(3)  The  said  compensation  commissioner  erred  as  a  matter  of  law 
in  finding  that  the  respondent  could  not  as  a  matt-er  of  law  "claim  im- 
munity from  the  terms  of  the  Workmen's  Compensation  Act  on  the 
ground  that  the  employment  out  of  which  the  injury  arose  was  the  re- 
sult of  the  illegal  acts  of  its  agent." 

(4)  Said  compensation  commissioner  erred  as  a  matter  of  law  in 
finding  that  the  said  Michael  McDonald,  deceased,  was  an  employee -of 
the  respondent. 

(5)  The  said  compensation  commissioner  erred  in  overruling  the 
respondent's  claim  that  the  employment  of  the  said  Michael  McDonald, 
deceased,  if  there  was  any  such  employment,  was  casual  and  was  other- 
wise than  for  tjhe  purpose  of  the  respondent's  trade  or  business. 

Ralph  O.  Wells,  of  Hartford,  for  plaintiff. 

Charles  H.  O'Connor,  of  New  York  Oty,  and  William  E.  Egan,  of 
Hartford,  for  defendant. 

Wheeler,  J.  (after  stating  the  facts  as  above).  [1].  The  trial  court 
at  the  request  of  the  parties  improperly  included  in  the  reservation  the  mo- 
tion made  in  the  superior  court  to  correct  the  finding  of  the  commissioner. 
A  motion  of  that  character  should  not  be  made  the  subject  of  a  reserva- 
tion to  this  court  The  terms  of  General  Statute^,  5783,  specifically  ex- 
clude questions  of  that  character  from  the  questrions  of  law  reserved  for 
this  coun. 

Compliance  with  section  71  of  the  rules  of  practice,  stating  in  the  re- 
servation that  the  present  determination  of  this  question  would  be  in  tfie 
interest  of  simplicity,  directness,  and  economy  in  judicial  action,"  together 
with  a  reasonable  ground  for  such  allegation,  would  seem  to  be  impossible. 

Questions  involving  substantive  rights  are  the  only  questions  proper 
upon  a  reservation. 

In  Ingle  v.  Case,  46  Conn.  240,  the  court  declined  to  consider  the  case 
reserved  "on  the  ground  that  the  reservation  presented  for  thpir  advice  no 
question  affecting  the  merits  of  the  case,  or  relating  to  the  jurisdiction 
of  the  court,  or  Uie  sufficiency  of  the  declaration  or  the  pleadings  founded 
upon  it." 

This  role  of  practice  has  prevailed  unbroken  since  this  decision; 
indeed,  it  prevailed  long  before  that  decision. 
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The  finding  of  the  commissioner  IB  filled  with  evidential  facts  and 
testimony,  interspersed  with  opinions  and  argument.  We  have  omitted 
these  and  arranged  the  facts  it  orderly  fashion  in  the  statement. 

>  From  these  it  appears  that  tjie  deceased  boy  was  employed  by  the 
manager  of  one  of  defendent's  stores  and  continued  in  this  employment  with 
the  defendant's  knowledge.  His  employment  was  by  the  week  and  was  to 
continue  curing  the  summer  for  a  weekly  wage. 

While  the  deceased  was  engaged  in  doing  an  errand  by  direction  of 
defendant's  manager  for  the  benefit  of  defendant's  business  he  met  with 
his  injury. 

Clearly  the  deceased  was  an  employee  of  the  defendant  when  injured, 
in  the  common  acceptance  of  the  term,  and  his  injury  arose  out  of  that 
employment.  But  whether  he  was  an  employee  within  the  meaning  of 
that  term  in  the  Compensation  Act  (Pub.  Acts  1913,  c.  138,  as  amended  by 
Pub.  Acts  1915,  c.  288)  is  another  question;  it  may  be  that  because  his 
employment  was  in  violation  of  G.  S.  §  5322,  he  was  not  such  an  employ- 
ee. 

[2]  It  is  quite  true,  as  the  commissioner  held,  the  injury  to  this  de- 
ceased did  arise  out  of  and  in  the  course  of  his  employment 

[3]  Another  of  defendant's  reasons  of  appeal  is  not  tenable.  The 
emplovment  of  the  deceased  boy  was  not  casual. 

Thompson  v.  Twiss,  90  Conn.  444,  451,  97  Atl.  328^  331,  is  decisive 
of  this  point: 

"As  used  in  our  act,  the  casual  employment  means  the  occasional 
or  incidental  employment  the  employment  which  comes  without  reg- 
ularity.  *  ♦  ♦  If  the  employment  be  upon  an  employer's  business  for 
a  definite  time,  as  for  a  week,  or  a  month,  or  longer,  it  is  not  a  casual 
employment.*' 

Another  statement  from  the  opinion  makes  it  clear  t)hat  the  casual 
worker  whose  employment  when  injured  was  his  employer's  business  is 
not  by  our  act: 

"But  the  employee  who  is  barred  by  our  act  as  amended  is  not 
merely  one  whose  employment  is  of  a  casual  nature,  but,  in  addition,  one 
whose  employment  is  not  in  his  employer's  trade  or  business." 

A  thij-d  question  raised  upon  the  appeal  is  whether  the  commissioner 
erred  in  finding  that  the  claimant,  the  mother  of  the  deceased  boy,  is  a 
partial  dependent  of  the  deceased  boy,  within  the  meaning  of  the  act 

The  earnings  of  the  boy  were  turned  over  to  his  mother  and  put  in- 
to the  family  fund,  and  they  were  one  of  the  sources  of  support  of  the 
family  of  the  deceased.  The  mother  intended  to  make  a  similar  use  of 
the  hoy's  earnings  had  he  lived. 

[4]  The  question  of  dependency  is  by  the  act  made  one  of  fact. 
And  unless  the  commissioner  has  applied  an  illegal  standard  or  found 
a  fact  without  evidtnco  we  cannot  review  his  finding. 

[5]  The  test  of  a  dependent  is  "whether  the  contributions  were 
relied  upon  by  the  dependent  for  his  or  her  means  of  living,  judging  this 
by  the  cla.ss  and  positi*^  in  life  of  the  dependent." 

[6]  Mrs.  McDi:n:ikl,  th?  mother,  who  claims  to  be  dependent,  lived 
with  her  husband,  who  jiresumably  was  supporting  his  family  from  his 
earnings,  which  were  adequate  for  that  purpose.  It  does  not  appear 
that  the  mother  was  fupporting  this!  family,  or  that  she  needed  other  sup- 
port than  that  g-ivcn  hci  l.y  l.cr  husband,  or  that  she  relied  upon  the 
eaminps  of  the  deceased  boy.  Ihe  mere  facll  that  sh'*  used  the  eainin^rs 
of  the  boy  in  the  support  of  the  family  does  not  prove  that  she  relied 
upon  these  earnings  for  her  nruans  of  support. 

[7]  'Xo  one  can  he  faicl  t<»  tc  a  'dependent,'  \*nthin  the  meanitig  of 
our  Compensation  Act,  whr  has  sufficient  means  at  hand  for  supplying 
present  necessities,  rat/  ng  them  according  to  the  alleged  dependent's  class 
and  position  in  life."  Blanton  v.  Wheeler  &  Howes  Co.  ct  al.,  91  Conn. 
226.  99  Atl.  494,  Ann.  Cas.  1918B.  747. 
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So  far  as  the  finding  goes,  there  is  nothing  to  indicate  that  the  hus- 
band of  plaintiff  was  not  supporting  his  family,  or  that  the  earnings  of 
the  boy  were  reasonably  necessary  to  provide  adequa.te  support  for  the 
ianwly,  or  that  the  duty  of  supporting  this  family  was  on  the  plaintiff. 

We  do  not  intend  to  imply  that  a  rfiother,  though  living  w:th  her 
husband,  may  not  at  that  time  be  a  partial  dependent;  or  that  the  earn- 
ings of  substantial  wages  by  a  husband  will  necessarily  prevent  his  wife, 
while  living  with  him,  from  becoming  a  partial  dependent. 

[8]  We  do  mean  to  say  that,  unless  the  facts  indicate  the  contrary, 
a  wife  living  with  her  husband  will  be  presumed  to  be  supported  by  him, 
and  him  alone,  foe  such  support. 

[9]  The  father  is  entitled  to  the  earnings  of  his  minor  son  so  long 
as  the  son  continues  a  member  of  his  family  and  so  long  as  the  father 
fulfills  the  parental  obligation  towards  his  son. 

In  view  of  th€  conclusion  reached,  we  do  not  consider  the  question 
whether  the  defendant  is  relieved  of  the  obligation  to  pay  compensation 
by  virtue  of  the  fact  that  he  was  llyears  old  and  the  defendant  was  for- 
b'dden  by  G.  S.  §  5322,  to  employ  him. 

[10]  Questions  reserved  under  paragraph  24  are  wholly  academic, 
and  for  that  reason  we  do  not  consider  them. 

Reasons  of  appeal  1  is  sustained,  and  5  overruled ;  other  reasons  of  ap- 
peal are  not  considered. 

The  superior  court  is  advised  to  sustain  the  appeal  and  render  judg- 
ment directing  the  commissioner  to  deny  the  claim. 

All  concur. 


SPENCER  v.  MARSHALL  et  al    (No.  2259L) 

(Supreme  Court  of  Kansas.  July  10,  1920.) 

191  Pacific  Reporter,  468. 

(Syllabus  by  the  Court.) 

1.  MASTER   AND    SERVANT   —   EVIDENCE   HELD   TO    SHOW 

THAT  DEFENDANTS  WERE  OPERATING  DRILLING  MA- 
CHINERY. 
•  The  evidence  of  the  plaintiff  was  sufficient  to  prove  that  E.  L  Fair- 
banks, J.  M.  Qover,  D.  Vensel,  Frank  Wolfe,  and  D.  B.  Golden  were 
operating  the  oil  and  gas  lease  and  the  drilling  machinery  thereon,  on 
which  the  plaintiff  was  injured,  and  was  sufficient  to  justify  the  court 
in  overruling  their  demurrer  to  the  plaintiff's  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [2].) 

2.  MASTER  AND  SERV.\NT  —  EVIDENCE  INSUFFICIENT  TO 

SHOW  THAT  PLAINTIFF  WAS   EMPLOYED  BY   SUBCON- 
TRACTOR;    SUBCONTRACTOR'S     EMPLOYEE     HELD    EN- 
TITLED TO  RECOVER  UNDER  STATUTE. 
The  evidence  was  not  sufficient  to  establish  that  the  plaintiff,  when  he 
was  injured,  was  employed  by  a  subcontractor;  but,  even  if  he  were  so 
employed,  the  parties  named  in  the  first  paragraph  of  this  syllabus  were 
liable  to  the  plaintiff  for  compensation,  under  section  5898  of  the  General 
Statutes  of  1915. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  361.  405[2].) 
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3.  MASTER  AND  SERVANT— EVIDENCE  HELD  INSUFFIOENT 
TO  SHOW  THAT  INJURED  EMPLOYEE  WAS  SUBCON- 
TRACTOR. 

There  was  not  sufficient  evidence  to  show  that  the  plaintiff  was  a  sub- 
contractor. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  405 [2].) 

Appeal  from  District*  Court,  Sedgwick  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Harvey  J. 
Spencer,  opposed  by  Deering  J.  Marshall  and  others.  Judgment  for 
plaintiff  against  certain  defendants,  and  they  appeal.    Affirmed. 

George  Gardner  and  J.  E.  McEIvain,  both  of  Wichita,  for  appellants. 
Matson  &  Stearns,  of  Wichita,  for  appellee. 

Marshall,  J.  E.  L,  Fairbanks,  J.  M.  Qover,  D.  Vensel,  Frank 
Wolfe,  and  D.  B.  Golden  appeal  from  a  judgment  in  favor  of  ine  plain- 
tiff under  the  Workmen's  Compensation  Acti  of  1911.  The  action  was 
commenced  by  the  plaintiff  against  Deering  J.  Marshall,  the  Commercial 
Refining  Company,  C.  C.  Whittaker,  the  Seven  Fields  Oil  &  Gzs  Com- 
pany, E.  L.  Fairbanks,  J.  M.  Clover,  D.  Vensel,  Frank  Wolfe,  D.  B. 
(jolden,  and  S.  C.  Clover.  A  demurrer  to  the  evidence  of  the  plaintiff 
was  sustained  as  to  the  Commercial  Refining  Company,  the  Seven  Fields 
Oil  &  Gas  Company,  and  C.  C.  Whittaker,  and  was  overruled  as  to  the 
remainder  of  the  defendants.  Evidence  for  the  defense  was  introduced 
by  them,  a  verdict  for  the  plaintiff  was  returned,  and  judgment  was  ren- 
dered on  the  verdict.  The  questions  presented  arise  out  of  the  demurr- 
er of  the  appellants  to  the  evidence  of  the  plaintiff. 

[1]  1.  The  plaintiff  was  injured  while  working  on  machinery  that 
was  then  being  used  in  drilling  for  gas  or  oil.  The  appellants  argue  that 
they  were  not  owners  or  operators  of  the  property  at  the  time  the  plain- 
tiff was  injured,  January  7,  1917,  and  that  therefore  they,  were  not  liable 
to  him  for  compensation.  Numerous  leases  of  the  property  for  the  pur- 
pose of  developing  gas  and  oil  and  numerous  assignments  of  those  leases 
were  introduced  in  evidence.  By  those  leases  and  assignments  it  was 
clearly  shown  that  the  appellants  at  one  time  were  owners  of  interests  in 
the  property.  John  Risher  testified  that  he  was  employed  as  field  man 
and  superintendent  in  charge  of  drilling  on  the  property  from  Octo- 
ber, 1916,  to  April,  1917,  and  that  he  recalled  the  incident  of  the  plaintiff 
being  injured  while  working  on  the  lease.  Risher  further  testified  that 
from  October,  1916,  to  January  15,  he  was  employed  by  Frank  Wolfe,*  J. 
M.  Clover,  S.  C.  Oover,  E.  L.  Fairbanks,  D.  Marshall,  D.  Vensel.  P. 
Elliott,  and  Henry  Rutherman;  that  he  employed  Harvey  J.  Spencer 
for  Frank  Wolfe  and  others  to  pull  the  casing;  that  he  knew  who  owned 
the  lease  and  interest  in  the  well  in  which  they  were  working;  that  it  was 
those  parties  whom  he  named  as  Frank  Wolfe  and  others;  that  he  was 
not  employed  by  the  Commercial  Refining  Company  at  the  time  the 
plaintiff  was  hurt;  that  the  Commercial  Refining  Company  took  charge 
of  the  work  on  the  15th,  about  eight  days  after  the  plaintiff  was  hurt, 
and  did  not  have  anything  to  do  with  the  operation  of  the  lease  until 
after  January  15.  That  evidence  was  sufficient  to  establish  the  fact  that 
the  appellants  were  operating  the  property  and  compelled  the  overruling 
of  their  demurrer  to  the  plaintiff's  evidence. 

But  the  appellants  argue  that  they  had  been  divested  (A  their  inter- 
est in  the  property  at  the  time  the  plaintiff  was  injured,  by  a  sale  of 
their  rights  therein  to  L.  C.  Riley  and  C.  C.  Whittaker  under  a  written 
contract  dated  Octohv  l^*  1916,  but  which,  it  is  contended  by  the  plain^ 
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tiff,  and  there  was  evidence  to  support  that  contention,  did  not  take  ef- 
fect until  after  the  plaintiff  was  injured.  There  was  also  evidence  which 
tended  to  show  that  the  Commercial  Refining  Company  was  operadog 
the  lease  and  paying  the  hills  at  that  time.  A  question  was  thus  present- 
ed on  conflicting  evidence,  and  on  a  demurrer  thereto  the  evidence  most 
favorable  to  the  plaintiff  must  be  considered  and  the  other  be  disre- 
garded. Acker  v.  Norman.  72  Kan.  586,  84  Pac.  531.  Under  all  the  evi- 
dence th^  jury  could  have  found  that  the  appellants  were  operating  the 
lease,  or  could  have  found  that  they  were  not,  but  that  it  was  being 
operated  by  the  Commercial  Refining  Company.  The  finding  of  the  jury 
on  that  evidence  is  necessarily  conclusive. 

[2]  2,  Another  question  argued  by  the  appellants  is  that  the  evi- 
dence showed  that  the  plaintiff  was  working  for  Lawrence  Spencer,  who 
the  appellants  claim  was  a  subcontractor,  and  that  therefore  Lawrence 
Spencer  was  liable  to  the  plaintiff  for  compensation.  Lawrence  Spencer 
testified,  in  substance,  that  he  was  working  as  manager  of  a  casing  crew 
known  as  the  Santa  Fee  casing  crew;  that  the  plaintiff  and  four  other 
men  constituted  the  crew;  that  he  collected  for  them  and  generally  got 
the  gang  together;  that  he  got  labor  hire  and  5  cents  on  the  dollar  for 
collecting;  diat  the  men  paid  him  out  of  their  salaries;  that  he  called 
whomever  he  wanted  to  go;  that  they  were  working  for  the  lease  owner; 
that  he  got  the  checks  cashed  and  then  divided  up  the  money  at  times, 
and  at  other  times  the  members  of  the  crew  were  paid  individually;  and 
that  in  this  particular  instance  he  was  given  the  chedc  for  the  whole  crew. 
TTiat  evidence  does  not  establish  that  Lawrence  Spencer  was  a  subcon- 
tractor; it  does  establish  that  he  acted  for  his  four  companies;  that  they 
worked  together;  and  that  part  of  the  time  he  received  the  wages  for  all 
and  divided  them.  The  court  was  compelled  to  overrule  the  demurrer 
of  the  appellants  to  the  evidence  of  the  plaintiff  so  far  as  this  question 
was  concerned,  and  the  jury  was  justified  in  finding  from  the  evidence 
that  the  plaintiff  was  not  working  for  himself  or  for  Lawrence  Spencer, 
but  was  working  for  the  appellants. 

Even  if  the  plaintiff  was  working  for  a  subcontractor  when  he  was 
injured,  section  5898  of  the  General  Statutes  of  1915  fixes  on  the  appel- 
lants liability  for  compensation  to  the  plaintfff.  That  section,  in  part, 
read.**: 

•'Where  any  person  Hn  this  section  referred  to  as  principal)  under- 
takes to  execute  any  work  which  is  a  part  of  his  trade  or  business  or 
which  he  has  contracted  to  perform  and  contracts  with  any  other  per- 
son (in  this  section  referred  to  as  the  contractor)  for  the  execution 
by  or  under  the  contractor  of  the  whole  or  any  part  oT  the 
work  undertaken  by  the  prindpal,  the  principal  shall  be  liable 
to  pay  to  any  workman  employed  in  the  execution  of  the  work  any 
compensation  under  this  act  which  he  would  have  been  liable  to  pay  if 
that  workman  had  been  immediately  employed  by  him;  and  where  com- 
pensation is  claimed  from  Or  proceedings  are  taken  against  the  principal, 
then,  in  the  application  of  this  act,  references  to  the  principal  shall  be 
substituted  for  references  to  the  employer,  except  the  amount  of  com- 
pensation shall  be  calculated  with  reference  to  the  earnings  of  the  work- 
men under  the  employer  by  whom  he  is  immediately  employed," 

[3]  3.  The  appellants  in  their  brief  state  that— 

"It  was  sought  by  the  defendants  in  the  trial  of  this  case  to  establish 
the  fact  that  this  plaintiff,  being  the  manager  of  the  Santa  Fee  casing 
crew,  was  responsible  for  the  injuries  of  the  men  whom  he  employed, 
being  a  subcontractor.  The  evidence  showed  that  the  plaintiff  hired 
the*  men  and  paid  their  salaries  and  supplied-  n^  *ncii  whoo  needed.*' 

VoU  VI— Comp.  II. 
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The  court  is  unable  to  ascertain  that  this  statement  corresponds  with 
the  evidence  as  abstracted.  Thajt  evidence  shows  that  the  plaintifiF  was 
hired  substantially  as  has  been  set  out 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


GARR  V.  WYATT  LUMBER  CO.    (No.  23826.) 

(Supreme  Court  of  Louisiana;  June  30,  1920.) 

85   Southern  Reporter  640 

(Syllabus  by  Editorial   Staff.) 
MASTER  AND  SERVANT— COMPENSATION  HELD  GOVERNED 

BY  STATUTORY  PROVISIONS  FOR  PARTIAL  DISABILITY 

TO  WORK. 

Compensation  of  sawmill  employee  who  fell  on  log  carriage  and  suf- 
fered injury,  whereby  his  left  arm  was  paralyzed,  held  governed  by  Act 
No.  38  of  1918,  §  8,  subsec.  **c,"  providing  for  injury  producing  partial 
disability  to  do  work  of  any  reasonable  character,  not  subsection  *'e/* 
providing  only  for  injury  not  producing  disability  to  work. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [8].) 

Appeal  from  Twelfth  Judicial  District  Court,  Parish  of  Sabine; 
John  H.  Boone,  Judge. 

Suit  for  compensation  under  the  Employers*  Liability  Act  by  Zebc- 
dee  Garr  against  the  Wyatt  Lumber  Company.  From  judgment  for* 
plaintiff,  defendant  appeals,  and  plaintiff  ,answering  the  appeal,  pra)rs 
that  the  term  of  payment  of  the  compensation  be  increased.  Judgment 
annulled,  and  case  remanded,  with  instructions. 

J.  C.  Henriques,  of  New  Orleans,  and  S.  D.  Ponder,  of  Many,  for 
appellant. 

F.  M.  Wood,  W.  M.  Lyles,  and  Hardin  &  Hardin,  all  of  Leesvillc, 
for  appellee. 

0*Ntell,  J.  This  is  a  suit  for  compensation  under  the  Employers' 
Liability  Act  (Act  20  of  1914,  p.  44.  as  amended  by  Act  243  of  1916,  p. 
512,  and  as  amended  by  Act  38  of  1918,  p.  49). 

While  at  work  in  defendant's  sawmill,  performing  services  arising 
out  of  and  incidental  to  his  employment,  plaintiff  fell  upon  the  log  car- 
riage and  suffered  a  severe  injury,  as  a  result  of  which  his  left  arm  was 
paralyzed.  He  was  earning  $18  a  week  at  the  time  of  the  accident  The 
dis*rict  judge,  holding  that  the  case  came  within  the  provisions  of  sub- 
section (e)  of  section  8  of  the  Act  of  1918,  allowed  plaintiff  55  per  cent, 
of  his  weekly  wages,  that  is,  he  allowed  $9.90  a  week  "for  a  period  not 
exceeding  one  hundred  weeks,"  less  the  sum  of  $24.50  which  had  been 
paid  by  defendant.  The  latter  has  appealed;  and  plaintiff,  answering  the 
appeal,  prays  that  the  term  of  pajrment  of  the  compensation  be  increased 
to  300  weeks. 

H  the  amount  of  compensation  should  have  been  measured  by  sub- 
section (e)  of  section  8  of  the  statute,  the  court  should  have  determined 
only  the  rate  6f  wages  per  week   (not  exceeding  55  per  cent,  of  die 
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weekly  wages  of  the  employee),  and  should  have  allowed  the  amount  so 
fixed  or  determmed  for  the  entire  period  of  100  weeks.  Subsection  (e) 
fixes  definitely  the  period  of  payment  of  compensation  at  100  weeks,  and 
limits  the  discretion  of  the  judge,  as  to  the  rate  that  he  may  allow,  to  55 
per  cent,  of  the  weekly  wages  that  the  injured  employee  had  been  earn- 
ing, viz.: 

"(e)  In  cases  not  falling  within  any  of  the  provisions  already  made, 
where  the  employee  is  seriously  permanently  disfigured  about  the  face  or 
head,  or  where  the  usefulness  of  a  member  or  any  physical  function  is 
Seriously  permanently  impaired,  the  court  may  allow  such  compensation 
as  is  reasonable  in  proportion  to  the  compensation  hereinabove  specifical- 
ly provided  in  the  cases  of  specific  disabilities  .above  named,  not  to  ex- 
ceed fifty-five  per  centum  of  wages  during  one  hundred  weeks." 

The  case,  however,  does  not  come  within  the  provisions  of  subsec- 
tion (e)  of  section  8  of  the  statute,  because  it  does  fall  within  one  of 
provisions  thereiofore  made.  Subsection  (e),  by  its  express  terms,  ap- 
plies only  to  "cases  not  falling  within  any  of  the  provisions  already 
made.**  Provisions  was  already  made,  in  spbsections  (a),  (b),  (c),  and 
(d),  for  injuries  producing  all  four  classes  of  disability  for  work  (in- 
cluding certain  specified  permanent  total  disabilities  and  certain  speci- 
fied permanent  partial  disabilities'),  viz.:  (a)  For  injury  producing 
temporary  total  disability;  (b)  for  injury  producing  permanent  total  dis- 
ability (including  specifically  the  loss  of  both  hands,  both  fee^  both  eyes, 
or  one  hand  and  one  foot)  ;  (c)  for  injury  producing  partial  disability, 
whether  temporary  or  permanent;  and  (d)  for  certain  specified  perma- 
nent partial  disabilities,  i,  e.  loss  of  a  thumb,  finger,  toe,  hand,  an  arm, 
a  foot,  leg,  or  an  eye. 

Before  the  enactment  of  subsection  (e),  the  statute  made  no  provi- 
sion for  an  injury  not  producing  disability  for  work.  That  subsection 
was  enacted,  by  Act  243  of  1916,  as  an  amendment  or  addition  to  section 
S  of  the  original  statute,  Act  20  of  1914;  and,  after  a  careful  analysis  of 
the  provisions  of  the  law,  in  the  case  of  Mack  v.  Legeai,  144  La.  1017,  81 
South.  694,  we  came  to  the  conclusion  that  the  new  paragraph,  which  is 
now  designated  as  subsection  (e),  was  applicable  only  to  cases  of  injury 
not  producing  disability  for  work. 

Counsel  for  defendant  contends  that  subsection  (e)  is  applicable  to 
any  injury  producinig  j>ermanent  partial  disability  for  work,  and  that 
the  decision  to  the  contrary  in  Mack  v.  Legeai  should  be  overruled.  If 
that  were  true,  the  new  subsection,  (e),  would  have  the  effect  of  abolish- 
ing the  provisions  of  subsection  (d)  for  injury  producing  permanent 
partial  disability. 

In  the  amending  statute  of  1916  the  new  paragraph,  which  is  now 
subsection  (e)  in  section  8,  was  inserted  as  an  additional  paragraph  in 
subsection  (d),  which  otherwise  provided  only  tor  specific  injuries,  as 
the  loss  of  a  thumb,  finger,  toe,  hand,  an  arm,  a  foot,  leg,  or  an  eye. 
Subsection  (c),  which  originally  made  provision  for  those  specified  in- 
juries as  well  as  for  all  other  permanent  panial  disabilities  generally. 
was  then  made  to  apply  only  generally  to  injuries,  other  than  those  speci- 
fied, producing  permanent  partial  disability. 

In  that  situation  we  said,  in  the  case  of  Mack  v.  Legeai : 

"What  has  caused  confusion  and  doubt  as  to  whether  the  expression 
*in  cases  not  falling  within  any  of  the  provisions  already  made'  excludes 
the  cases  provided  for  in  the  general  provisions  of  subsection  (c),  .or 
excludes  only  the  special  provisions  of  the  new  subsection  (d),  is  that 
the  new  paragraph  providing  for  serious  permanent  injuries,  without  re- 
gard to  disability  to  work,  is  placed  in  the  same  subsection  with  certain 
permanent  partial  disabilities  that  are  specifically  described;  and  they,  in 
turn,  are  taken  out  of  subsection  (c)  and  put  into  a  subsection  of  their 
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own,  as  if  it  were  possible  to  have  five  classes  of  disability  to  do  woric 
There  would  be  no  room  for  misunderstanding^  if  the  new  paragraph, 
making  provision  for  serious  permanent  injuries,  *in  cases  not  falling 
within  any  of  the  provisions  already  made.*  had  been  given  a  separate 
section  or  subsection,  or  if  the  special  provisions  for  the  permanent  par- 
tial disabilities  specifically  described  had  been  left  in  subsection  (c), 
where  they  belong." 

In  the  new  arrangement  of  section  8,  in  the  amending  statute,  Act 
^S  of  1918.  the  new  paragraph,  making  provision  for  "cases  not  falling 
within  any  of  the  provisions  already  made,"  has  been  taken  out  of  sub- 
section (d)  and  is  now  a  separate  subsection,  desigsnated  as  subsection 
(e).  Thus  the  Legislature  has  removed  all  doubt  that  the  new  subsec- 
tion is  applicable  only  to  cases  of  injury  not  producing  incapacity  for 
work,  as  was  held  in  the  case  of  Mack  v.  Legeai. 

The  case  before  us,  therefore,  is  governed  by  the  provision  of  sub- 
section (c)  of  section  8  of  the  Act  38  of  1918,  viz.: 

"'For  injury  producing  partial  disability  to  do  work  of  any  reasona- 
ble character,  fifty-five  per  centum  of  difference  between  wages  at  the 
time  of  the  injury  and  wages  which  the  injured  employee  is  able  to  earn 
thereafter  during  the  period  of  disability,  not,  however,  beyond  three 
hundred  weeks." 

It  is  not  possible  to  determine  from  the  record  in  this  case  the 
amount  of  the  difference  between  the  employee's  wages  at  the  time  of  die 
injury  and  the  wages  that  he  has  been  able  to  earn  since  the  injury  oc- 
curred. The  district  judge,  considering  subsection  (c)  of  section  8  of 
the  statute  not  applicable  to  the  case,  did  not  attempt  to  fix  or  deter- 
mine the  difference  between  plaintiff's  wage-earning  capacity  before  and 
after  the  accident:  and  the  evidence  on  the  subject  is  very  vague.  We 
have  therefore  concluded  to  remand  the  case  to  the  district  court,  to  re- 
ceive further  evidence  as  to  plaintiff's  loss  of  wage-earning  capacity  in 
consequence  of  the  injury  he  has  suffered,  and  to  allow  him  compensa- 
tion under  subsection  (c)  of  section  8  of  Act  38  of  1918;  that  is,  to  al- 
low him  compensation  at  the  rate  of  55  per  cent,  of  the  loss  of  wage- 
earning  capacity  that  he  suffered  as  a  result  of  the  injury,  for  the  period 
of  his  disability,  not,  however,  beyond  300  weeks. 

The  judgment  appealed  from  is  annulled,  and  it  is  ordered  that  this 
case  be  remanded  to  the  district  court,  with  instructions  to  allow  plain- 
tiff compensation,  under  subsection  (c)  of  section  8  of  Act  3S  of  1918, 
at  such  rate  per  week  as  will  amount  to  55  per  cent,  of  his  loss  of  wage- 
earning  capacity  as  a  result  of  the  accident,  for  the  period  of  his  dis- 
ability, not,  however,  beyond  300  weeks.  For  that  purpose,  the  court 
is  to  hear  such  additional  evidence  as  may  be  deemed  necessary.  The  de- 
fendant is  to  pay  all  costs  of  this  suit 
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GIGGNDELLE  v.  PIEDMONT  &  GEORGES  CREEK  COAL  CO.  et  al. 

(No.  40.) 

(Court  of  Appeals  of  Maryland.    June  18,  1920.) 

Ill  Atlantic  Reporter  135 

MAST^i^  AND  SERVANT  —  COMPENSATION  OF  REMARRIED 

WIDOW,  WHOSE  DEPENDENT  CHILD   HAS  DIED   SINCE 

HUSBAND'S  DEATH,' CEASES. 

Under  Code,  art.  101,  §  43,  where  a  dependent  widow  of  a  deceased 
employee,  awarded  compensation,  remarries  at  a  time  when  she  is  "with- 
out dependent  children,"  because  a  child  dependent  at  the  time  of  her  hus- 
band's death  had  died,  her  compensation  ceases. 

(For  other  cases,  see  Master  and  Servantt,  Dec  Dig.  $  393.) 

Appea'  from  Circuit  Court,  Allegany  County;  Robert  R.  Henderson, 
Judge. 

Proceedings  by  Josephine  Giggndelle  under  the  Workmen's  Com- 
pensation Act  for  compensation  for  the  death  of  her  husband,  the  employ- 
ee, opposed  by  the  Piedmont  &  Georges  Creek  Coal  Company,  the  employer, 
and  the  State  Accident  Fund.  Compensation  was  awarded,  and  from  an 
order  of  the  State  Industrial  Accident  Commdssion,  terminating  compensa- 
tion as  prayed  after  death  of  decedent's  child  and  the  remarriage  of  claim- 
ant widow;  the  latter  appeals.    Order  affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Thomas,  Pattison,  Urner, 
Stockbridge,  Adkins,  and  Offutt,  JJ. 

Frank  A  Perdew  and  Albert  A.  Doub,  both  of  Cumberland,  for  ap- 
pellant. 

Alexander  Armstrong,  Atty.  Gen.  (Allan  H.  Fisher,  Asst.  Atty.  Cjen., 
on  the  brief),  for  appellees. 

Adkins,  J.  The  husband  of  the  appellant,  while  engaged  in  an 
extrahazardous  employment,  was  killed  on  June  9,  1917,  leaving  the  ap- 
pellant and  an  infant  child  as  his  dependents,  both  of  whom  were  solely 
dependent  upon  him  for  support.  The  State  Industrial  Accident  Commis- 
sion awarded  compensation  at  the  rate  of  $12.57  per  week,  payable  to  the 
widow  and  infant  for  a  period  of  338  1-9  weeks,  beginning  as  of  June  9, 
1917.  The  insurer  was  ordered  to  pay  all  the  compensation  to  the  widow, 
who  was  ordered  \o  apply  $3.57  of  it  to  the  use  and  benefit  of  the  infant 
in  such  manner  as' to  the  mother  should  seem  best  for  the  welfare  of  the 
child.  Later  the  insurer  filed  a  petition,  alleging  that  the  infant  died  on 
October  30,  1918,  and  that  the  widow  remarried  on  December  11,  1918,  and 
that  the  amount  required  by  the  order  of  the  commission  to  be  paid  on  be- 
half of  the  child  had  been  paid  up  to  the  date  of  its  death,  and  that  the 
amount  apportioned  to  the  widow  had  been  paid  up  to  the  date  of  her  re- 
marriage. The  petition  prayed  for  a  modification  of  the  order  to  the  effect 
that  payments  of  compensation  may  be  terminated  as  of  the  dates  of  the 
death  of  the  child,  and  of  the  remarriage  of  the  widow,  respectively. 

^  The  commission,  Wagaman,  chairman,  dissenting,  ordered  the  compen- 
sation to  be  terminated  as  prayed.  From  this  order  an  appeal  was  taken 
to  the  circuit  court  for  Allegany  county,  and  the  case  was  heard  by  the 
court  without  a  jury.  Two  prayers  were  offered  by  the  appellee,  one 
on  the  theory  that  all  compensation  on  behalf  of  the  infant  should  cease 
as  of  the  date  of  its  death,  and  the  other  on  the  theory  that  all  compensa- 
tion, both  on  behalf  of  the  infant  and  widow,  should  cease  as  of  the  date 
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of  the  remarriage  of  the  widow.  The  court  refused  the  first,  and  granted 
the  second  prayer,  and  ordered  the  insurer  to  pay  the  balance  apportioned 
on  behalf  of  the  infant  from-  the  dat^  of  its  death  to  the  date  of  the  mar- 
riage of  the  widow ;  all  compensation  to  cease  as  of  the  latter  date.  The 
case  comes  up  on  an  appeal  by  the  claimant  from  this  order;  the  insurer 
not  appealing. 

The  sole  question  to  be  decided  is  the  proper  construction  of  section 
43  article  101  of    the  Code,  which  is  in  part  as  follows : 

"In  case  of  the  remarriage  a  dependent  widow  of  a  deceased  employee 

without  dependent  children,  all  compensation  under  this  article  shall  cease. 
♦    ♦    ♦ 

Did  the  Legislature  mean  by  the  language  above  quoted  tliat,  on  the 
remarriage  of  the  widow  without  dependent  children  of  the  deceased  hus- 
band living  at  the  time  of  such  remarriage,  compensation  should  cease,  or 
were  the  words  "without  dependent  children"  Intended  to  refer  back  tp  the 
date  of  the  death  of  the  deceased?  The  respective  interpretations  of  this 
language  contended  for  are  ably  presented  by  the  dissenting  opinion  of 
the  chairman  of  the  comm'ssion.  and  by  the  opinion  of  Judge 
Henderson,  set  out  in  full  in  the  briefs  of  appellant  and  appel- 
lee, respectively.  As  a  matter  of  grammatical  construction  both 
views  are  possible,  although  even  from  this  point  of  view  we 
th  nk  the  conclusion  reached  by  the  circuit  court  is  the  sound- 
er. Of  course  the  legislative  intent  as  gathered  from  the  entire  sec- 
tion, and  from  all  parts  of  the  act  which  throw  light  upon  it,  would  be 
controlng  even  if  the  grammatical  construction  were  doubtful.  And  wc 
find  no  difficulty  as  to  th  s  in  reaching  the  same  conclusion  as  that  ar- 
rived at  by  the  circuit  court. 

We  can  see  no  reason  why  the  compensation  should  cease  on  the  re- 
marriage of  the  widow  when  there  were  no  children  at  the  date  of  the 
death  of  the  deceased  husband,  and  not  in  the  happening  of  the  same  event 
when  there  were  dependent  children  at  the  death  of  the  husband,  but  none 
at  the  time  of  the  remarriage.  On  the  death  of  the  child  the  widow  was 
entitled  to  the  ent're  amount  awarded  because  she  was  then  the  only  de- 
pendent of  her  deceased  husband,  and  not,  as  to  any  part  of  the  award,  be- 
cause she  had  been  the  mother  of  the  child.  In  other  words,  she  was  in 
exactly  th^  same  position  in  reference  to  the  award  as  she  would  have  been 
if  she  had  been  the  only  dependent  at  the  time  of  the  death  of  her  husband. 
The  amount  of  the  award,  when  made,  had  no  reference  to  the  number  of 
dependents,  but  to  the  character  of  the  dependency. 

The  case  of  Adleman  v.  Ocean  Accident  &  Guarantee  Corporation,  130 
Ml.  572,  101  Atl.  529,  Ann.  Cas.  1918B.  730  cited  by  appellant,  has  no  bearing 
upon  the  question  here  involved.  That  was  the  case  of  the  marriage  of  a 
dependent  sister.  The  statute  does  not  provide  for  the  termination  of  pay- 
ments in  the  event  of  the  marriage  of  a  dependent,  sister;  while  it  does  so 
provide  in  the  event  of  the  remarriage  of  a  widow. 

Order  affirmed,  with  costs  to  appellee. 
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CURTIS  V.  HAYES  WHEEL  CO.  et  al.     (No.  63.) 

(Supreme  Court  of  Michigan.  July  20,  1920.) 

178  Northwestern  Reporter,  675. 

MASTER  AND  SERVANT— EMPLOYEE  WHO  BROKE  LEG  AND 
CONSEQUENTLY  LOST  FOOT  ENTITLED  TO  COMPENSA- 
TION FOR  125  WEEKS. 

Under  Workmen's  Compensation  Act,  §§  9,  10,  as  amended  by  Pub. 
Acts  1919,  No.  64,  an  employee  who  accidentally  fractured  his  leg  near 
the  ankle,  necessitating  amputation  of  the  foot,  was  entitled  to  recover 
under  section  9,  providing  for  compensation  for  total  incapacity  to  work, 
imtil  his  foot  was  amputated,  and  thereafter  his  case  was  governed  by 
section  10,  specifically  allowing  for  loss  of  a  foot  60  per  cent,  of  the 
average  weekly  wages  for  125  weeks. 

(For  other  cases,  see  ]fi[ aster  and  Servant,  Dec.  Dig.  §  385 [7].) 

Certiorari  to  the  Industrial  Accident  Board. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Alonzo  Curtis,  the  employee,  opposed  by  the  Hayes  Wheel  Com- 
pany, the  employer,  and  the  Michigan  Mutual  Liability  (Company,  the  in- 
stirer.  Compensation  was  awarded  by  the  Industrial  Accident  Board,  and 
to  review  its  award  the  employer  and  insurer  bring  certiorari.  Order  of 
the  Industrial  Accident  Board,  allowing  compensation  for  total  disability, 
affirmed,  order  providing  for  an  allowance  after  the  expiration  of  a  number 
of  weeks  reversed. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird,  and  Sharpe,  JJ. 

Beaumont,  Smith  &  Harris,  of  Detroit,   (Hal  H.  Smith  and  Albert 
E.  Meder,  both  of  Detroit,  of  counsel),  for  appellants. 
Charles  J.  De  Land,  of  Jackson,  for  appellee. 

Sharpe,  J.  On  September  7,  1916,  while  employed  by  the  Hayes  Wheel 
Company  at*  its  Jackson  plant  as  a  floor  sweeper,  the  applicant,  Alonzo 
Curtis,  then  54  years  of  age,  fell  about  6  feet  from  a  runway  while  push- 
ing a  load  of  sawdust.  A  fracture  of  his  left  leg  near  the  ankle  resulted, 
necessitating  the  amputation  of  his  left  foot  between  4  and  5  inches  below 
the  knee  joint,  on  October  20,  1916. 

A  compensation  agreement,  approved  by  the  board,  was  entered  into, 
providing  for  the  payment  of  $6.49  per  week  for  125  weeks.  It  recited 
that  the  result  of  the  accident  was  '* fracture  of  right  leg  above  ankle  foot, 
amputated.''  Pursuant  to  said  ag^reemcnt,  respondents  paid  applicant 
compensation  for  125  weeks.  In  January,  1920,  applicant  filed  a  petition 
with  the  board  alleging  that  as — 

"a  result  of  said  injury  and  the  improper  care  and  medical  attention  given 
him  by  respondents,  *  ♦  *  he  is  now  and  always  has  been  since  tht 
time  of  said  accident  unable  to  do  manual  labor,  *  *  *  and  he  be- 
lieves the  fact  to  be  that  he  *  ♦  *  always  will  be  unable  to  perform 
manual  labor  of  any  kind;  \  *  *  that  since  said  accident  his  health 
has  been  that  he  has  not  worked  a  single  day,  and  is  in  fact  a  help- 
less invalid  and  sick  man." 

The  board  was  asked  to  take  such  matter  under  consideration  and 
adjudge  him  such  further  compensation  as  he  was  "in  justice  and  in  law 
entitled  to."    The  respondents  filed  an  answer  denying  any  further  liabili- 
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ty.  Despositions  of  the  applicant  and  two  plbrsicians  were  taken,  and  the 
matter  submitted  to  the  board.  On  March  20,  1920,  it  found  the  facts  as 
above  stated  and  also : 

"(c)  That  as  a  result  of  the  operation  for  the  amputation  mentioned 
said  applicant  has  suffered  a  contraction  of  the  muscles  behind  the  left 
knee,  ^s  well  as  a  shock  to  his  nervous  system,  and  that  because  of  this 
condition,  which  is  the  proximate  result  of  the  accident  of  September  7, 
1916,  said  applicant  has  been  totally  incapacitated  for  work  in  the  employ- 
ment in  wh*ch  he  was  engaged  when  injured,  viz.  that  of  a  common 
laborer,  such  total  incapacity  dating  from  the  time  of  the  accident,  Sep- 
tember 7,  1916,  and  being  present  on  January  22,  1920,  upon  which  date 
testimony  was  taken  in  the  case. 

*'(d)     That  in  addition  to  the  compensation  which  he  has  already  re- 
ceived, as  for  the  loss  of  his  left  foot,  viz.  125  weeks'  $6.49  per  week,  said 
applicant  should  receive  compensation  computed  as  follows: 
For  total  disability  from  the  date  of  accident  to  the  date  of  am- 
putation of  left  foot,  October  20,  1918,  a  period  of  6  weeks, 

at  $6.49  per  week    $3894 

And  for  total  disability  from  March  14,  1919,  the  end  of  the  period 
covered  by  the  125  weeks  above  mentioned,  to  January  22, 
1920,  a  period  of  44*/,  weeks,  at  $6.49  per  week  $290  07 

Making  a  total  of   $329  01 

And  that  subsequent  to  January  22,  1920,  during  the  period  his  con- 
dition, as  a  result  of  the  accident,  remains  as  it  was  on  said  date,  said 
applicant  should  continue  to  receive  compensation  as  for  total  disability, 
and  as  for  partial  disability,  should  he  become  legally  entitled  to  com- 
pensation as  for  partial  disability,  all  in  accordance  with  the  provisions 
of  the  Workmen's  Compensation  Act." 
— and  awarded  applicant  compensation  in  accordance  with  such  finding. 

There  was  no  proof  supporting  the  claim  of  improper  care  and  medic- 
al attention,  except  such  inference  as  might  be  drawn  from  the  present 
condition  of  the  limb,  and  no  finding  relative  thereto  was  made  by  the 
board. 

The  claim  of  the  respondents  is  thus  stated: 

"That  portion  of  the  board|s  order  granting  compensation  subsequent 
to  the  expiration  of  125  weeks  is  illegal,  because : 

"(1)  The  agreement  of  October  26,  1916,  is  final  and  binding. 

"(2)  The  act  itself  in  this  case  allows  only  125  weeks'  compensation, 
plus  the  period  from  the  accident  to  the  date  of  amputation." 

We  will  consider  these  claims  in  the  inverse  order  in  which  they 
are  stated 

1.  Broadly  speaking,  the  claim  of  the  applicant  is  that  the  amputation 
resulted  in  a  ^'contraction  of  the  muscles  behind  the  left  knee,''  that  such 
condition  is  the  proximate  result  of  the  accident  of  September  7th,  that  it 
wholly  incapacitated  him  from  work,  and  that  the  allowance  by  the  board 
as  for  total  incapacity  is  warranted.  This  leads  to  a  careful  consideration 
of  the  several  provisions  of  sections  9  and  10  of  the  act  (sections  5A39, 
5440,  2  Comp.  Laws  1915,  as  amended  by  Pub.  Laws  1919,  No.  64).  Sec- 
tion 9  provides  for  compensation  in  cases  where  the  incapacity  for  work  is 
total.  Applicant  is  entitled  to  recover  under  it  until  the  time  when  his  foot 
was  amputated.  Thereafter  his  claim  comes  under  the  provisions  of  sec- 
tion 10,  which  specifically  allows  "for  the  loss  of  a  foot,  sixty  per  centum 
of  average  weekly  wages  during  one  hundred  and  twenty-five  weeks."  As 
soon  as  the  amputation  was  performed,  he  became  disabled  by  the  loss 
of  his  foot.  He  suffered  no  other  injury  than  that  which  resulted  in  the 
amputation.  As  the  act  provides  specific  compensation  for  the  loss  of  a 
foot,  we  are  of  the  opinion  that  all  liability  of  respondents  ceased  when 
payment  was  made  for  the  full  term  of  125  weeks.    These  specific  items 
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of  compensation  fixed  by  the  act  must  control  when  no  other  disability 
than  such  as  results  from  the  removal  of  the  member  exists.  To  hold 
otherwise  would,  so  far  as  the  employer  is  concerned,  render  this  pro- 
vision nugatory  and  of  no  effect.  Should  the  employee  recover  from 
the  effects  of  the  amputation  in  a  few  weeks  and  be  able  to  resume  his 
employment,  the  payments  secured  to  him  on  account  thereof  are  in  no  way 
affected,  but  continue  during  the  term  fixed.  To  hold  that  when  his  re- 
covery is  not  fully  conpleted  at  the  expiration ,  of  the  stated  term  he  may 
present  a  claim  for  further  compensation  under  section  9  would  give  him 
an  advantage  not  contemplated  in  the  act.  As  before  stated,  the  applicant 
is  entitled  to  recover  for  total  disability  up  to  the  time  when  his  foot 
was  removed,  and,  there  being  no  claim  of  disablement  other  than  that 
incident  to  such  removal,  payment  for  125  weeks  thereafter. 

Our  attention  is  called  to  the  following  language  in  the  report  of  the 
commission  appointed  under  Act  No.  245  of  the  Public  Acts  of  1911  to 
to  investigate  and  report  a  plan  recommending  legislative  action  to 
provide  for  compensation  in  such  cases: 

''Certainty  in  the  amount  of  the  compensation  is  of  the  greatest  im- 
portance because  any  uncertainty  whatever  will  multiply  litigation.  A 
defect  of  the  Bntish  insurance  act  much  criticized  in  ureat  Britain  is 
that  it  does  not  in  the  end  reduce  litigation,  but  rather  increases  it  be- 
cause of  the  uncertainty  of  the  amounts  that  are  to  be  received  unddr 
its  schedules  by  the  workman." 

In  so  far  as  it  seemed  possible,  the  act  makes  the  allowance  certain. 
The  degree  and  durat  on  of  the  disability  and  the  weekly  earnings  of  the 
injured  party  must  be  determined  as  matters  of  fact  by  the  board.  When 
the  disability  is  due  to  the  lack  of  a  member,  the  act  relieves  the  board 
of  determining  its  extent,  and  specifically  fixes  the  period  for  which  com- 
pensation shall  be  paid.  Should  the  injurecl  party  be  unable  to  resume  his 
employment  at  the  expiration  of  such  period,  he  is  but  in  the  same  con- 
dition as  one  who  received  an  allowance  for  total  disability,  after  the 
maximum  amount  provided  therefor  has  been  paid. 

The  conclusion  reached  is  but  that  stated  by  Mr.  Justice  Steere  in 
Addison  v.  W.  E.  Wood  Co.,  207  Mich.  319,  174  N.  W.  149.  We  might 
have  contended  ourselves  with  deference  to  that  du'c'sion,  but  the  question 
here  presented  was  not  therein  directly  involved.  The  case  of  Limron  v. 
Blair,  181  Mich.  76,  147  N.  W.  546,  relied  on  by  counsel  for  applicant,  is 
distinguished  in  the  Addison  Case.  If  it  can  be  said  to  state  a  rule  of 
construction  at  variance  with  the  views  herein  expressed,  it  is  to  that 
extent  overruled. 

2.  The  conclusion  reached  renders  it  unnecessary  to  consider  the  other 
questions  presented  as  to  the  binding  character  of  the  agreement. 

The  order  of  the  Industrial  Accident  Board,  allowing  compensation 
for  total  disability  from  the  date  of  the  accident  to  the  date  of  the  am- 
putation ($38.94),  is  affirmed.  The  order  providing  for  an  allowance  after 
the  expiration  of  the  125  weeks  is  reversed.  The  case  is  remanded  for 
such  further  proceedings  as  may  be  necessary. 
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ST.  CLAIR  V.  A.  H.  MEYER  MUSIC  HOUSE  et  al  (No.  7.) 

(Supreme  Court  of  Michigan.    July  20,  1920.) 

178  Northwestern  Reporter  705. 

1.  MASTER  AND   SERVANT— PREDISPOSITION    BECAUSE   OF 

DISEASE  IMMATERIAL  UNDER  WORKMEN'S  COMPENSA- 
TION ACT. 

The  fact  that  an  applicant  for  compensation  under  the  Workmen's 
Compensation  Act  for  mjtiry,  consisting  of  a  rupture  of  a  blood  vessel 
of  the  bra.n,  was  predisposed  because  of  disease  to  this  form  of  an  at- 
tack, is  immaterial,  and  has  nothing  to  do  with  the  question  whether  what 
befell  him  is  to  be  regarded  as  an  accident.' 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  376[2].) 

2.  MASTER  AND  SERVANT— INDUSTRIAL  ACCIDENT   BOARD 

TRIER  OF  FACTS   UNDER   WORKMEN'S  COMPENSATION 

ACT. 

The  Industrial  Accident  Board  is  the  trier  of  the  facts  in  a  proceed- 
ing imder  the  Workmen's  Compensation  Act,  and  where  there  is  evidence 
supporting  a  finding  it  will  not  be  disturbed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417{7].) 

3.  MASTER    AND    SERVANT  —  FINDING    THAT    CEREBRAL 

HEMORRHAGE  WAS  RESULT  OF  ACCIDENT  HELD  SUS- 
TAINED BY  EVIDENCE. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  personal  injuries,  evidence  held  to  warrant  a  finding 
by  the  Industrial  Accident  Board,  that  a  rupture  of  a  blood  vessel  of  the 
brain  was  the  result  of  an  accident;  rupture  occuring  when  servant  was 
lifting  piano  over  the  last  step  of  a  stairway,  aitd  there  was  unusual  lift- 
ing and  straining,  exertion  and  apprehension,  by  reason  of  the  lack  of  ex- 
perienced help,  resulting  in  the  unusual. 

(For  other  cases,  see  Master  and  Servant,  Dec,  Dig.  §  405 [4].) 
Brooke,  and  Steere,  JJ.,  dissenting. 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  by  Clayton  St.  Clair  under  the  Workmen's  Compensation 
Act  (Pub.  Laws  1912  [Ex.  Sess.]  No.  10)  to  obtain  compensation  for 
personal  injuries  opposed  by  the  A.  H.'  Meyer  Music  House,  the  employer 
and  the  Travelers'  Insurance  Company,  the  insurer.  There  was  and  award 
of  compensation  by  the  Industrial  Accidet  Board,  and  the  employer  and 
insurance  company  bring   certiorari.     Award  affirmed. 

Argued  before  Steere,  Brooke,  Eellows,  Stone,  Clark,  Bird,  and 
Sharpe,  JJ. 

Vandeveer  &  Foster,  of  Detroit,  for  appellants. 
Fred  T.  Miles,  of  Holland,  for  appellee. 

Clark,  J.  The  respondent,  A.  H.  Meyer  Music  House,  a  corporation, 
was  engaged  in  the  business  of  selling  and  delivering  pianos  and  other 
musical  instruments.  Applicant  having  35  years'  experience  in  that 
business,  was  in  its  employ,  and  he  and  one  other  employee,  Frank  G. 
Swift,  were  directed  to  deliver  a  piano  to  a  customer  of  said  respondent. 
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The  piano  was  to  be  delivered  to  the  second  floor  of  a  building,  reached 
by  a  steep,  narrow  stairway  of  about  20  steps.  The  truck  upon  which  the 
piano  was  carried  was  backed  to  the  front  of  the  build mg;  the  piano  be- 
ing upon  a  piano  skid,  which  resembles  a  sled,  the  runners  being  polished 
to  slide  eas.ly.  To  the  front  end  of  the  skid  a  rope  was  attached,  which 
looped  from  the  front  end  of  the  right  runner  to  the  front  end  of  the 
left  runner.  The  rope  was  used  in  lifting,  in  going  up  the  stairs,  ap- 
plicant was  in  front  of  the  piano  and  Mr.  Swift  behind.  Applicant  was 
assisted  by  a  lady  who  **was  not  very  strong"  and  a  man  who  "was  very 
weak,"  both  inexperiened  in  that  work.  A  minister  and  a  lady  of  the 
neighborhood,  likewise  inexperienced,  attempted  to  assist  Mr.  Swift.  With 
such  assistance  as  they  had,  applicant  lifting  in  front  and  Mr.  Swift  push- 
ing behind,  the  p  ano  was  taken  up  the  stairs  step  by  step.  When  the 
last  step  was  reached  the  piano  was  pulled  and  pushed  forward  until  its 
center  was  over  the  last  stair  riser,  when  it  was  "broken  over"  to  rest  flat 
on  the  floor.  Applicant  testified  that  the  last  pull  was  the  hardest,  that  the 
piano  weighed  about  9C0  pounds,  and  that  just  as  he  was  mak'ng  the  last 
ptill  he  felt  something  give  way  in  his  head.  He  immediately  became  ill. 
A  physician  was  called,  who  found  a  rupture  of  a  blood  vessel,  an  artery, 
of  the  bra  n — cerebral  hemorrhage — caus'ng  and  resulting  in  paralysis  of 
the  left  side.  The  physicians  testified  that  the  rupture  of  the  blood  vessel 
was  due  to  high  blood  pressure,  caused  by  the  unusual  exertion,  the  lift, 
sudden  straining  and  that  applicant's  arteries  were  weakened  by  d  sease, 
arteriosclerosis.  There  was  an  award  in  favor  of  applicant,  and  it  is  here 
the  sole  contention  of  respondents,  plaintiffs  in  certiorari,  that  there 
was  no  evidence  of  accidental  injury  arising  out  of  and  in  the  course  of 
applicant's  employment. 

[1]  The  fact  that  applicant  was  predisposed  because  of  disease  to  this 
form  of  attack  is  immaterial,  and  has  nothing  to  do  with  the  question 
whether  what  befell  him  is  to  be  regarded  as  an'  accident  or  not.  See 
La  Veck  v.  Parke,  Davis  &  Co.,  190  Mich,  at  page  607,  157  N'.  W.  72,  L.  R. 
A.  1918D,  1277.  Justice  Stone,  speak  ng  for  the  court  in  Guthrie  v.  Detroit 
Shipbuilding  Co.,  200  Mich,  at  page  360,  167  N.  W.  at  page  39,  said : 

**That  an  injury  received  by  a  workman  while  engaged  in  his  usual 
work,  without  intervention  of  something  unusual  or  fortuitous,  is  not  an 
accident,  is  now  so  well  established  by  our  decisions  that  the  proposition 
needs  no  discussion." 

See,  also,  Schroetke  v.  Jackson-Church  Co.,  193  Mich,  at  page  622, 
160  N.  W.  383.  L.  R.  A.  1917D.  64. 

Bringing  this  case  within  the  rule  as  above  stated,  the  board  found 
unusual  and  fortuitous  circumstances: 

"This  applicant  was  lifting  at  a  disadvantage.  He  was  doing  un- 
usual work ;  in  fact,  two  men  .were  practically  attemfpfing  to  do  the  work 
which  ordinarily  required  the  efforts  of  four  or  five.  They  were  work- 
ing under  unusual  apprehension,  on  account  of  the  lack  of  help  and  the 
inexperience  of  the  women  and  men  who  were  endeavoring  to  assist  them. 
The  injury  occurred  at  a  point  where  it  was  necessary  to  put  forth  the 
greatest  effort,  and  at  a  time  when  apprehension  of  danger  was  evidently 
the  greatest.  ♦  *  *  The  applicant  was  called  upon  at  this  particular 
point  to  put  forth  unusual  effort,  under  unusual  and  fortuitous  circum- 
stances, and  the  unusual  happened." 

[2]  The  board  is  the  trier  pi  the  facts.  If  there  is  evidence  sup- 
porting the  finding  of  unusual  and  fortuitous  circumstances  above  quoted, 
the  award  must  be  affirmed.    Mr.  Swift  testified : 

"Q.  When  you  ordinarily  deliver  a  piano  upstairs,  whether  or  not 
it  is  customary  to  take  more  than  two  experienced  men  to  deliver  the 
piano?    A,  Why,  we  usually  do;  yes. 

"Q.  How  many  do  you  usually  have?  A.  We  generally  have  four 
good  strong  men. 
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**Q.    Experienced?    A.  Four  or  five,  yes,  that  know  what  to  do. 

"Q.  And  so  far  as  you  know  Mr.  St  Clair  didn't  know  cither  that  the 
piano  was  to  be  delivered  upstairs  Well,  I  don't  know  that  he  did;  wc 
might  have  talked  it  over  when  wc  got  near  there.  I  think  he  mentioned 
something  about,  when  we  got  there,  near  there,  he  thought  it  would  have 
to  go  upstairs.  • 

"Q.  What  did  you  do  when  you  got  there?  A.  Well,  when  we  first 
got  there,  we  run  the  truck  in  as  near  as  we  could  to  the  place.  I  think 
I  backed  up  to  the  stoop,  and  we  went  to  see  the  lady,  Mrs.  Block,  told  her 
we  had  her  piano  for  her  and  wanted  to  deliver  it,  and  then  we  commenced 
to  investigate  to  see  about  getting  some  help.  It  was  quite  a  job;  so  she 
said  she  knew  of  some  people  that  would  help  us.  Th^re  was  a  lady  there 
named  Mrs  Strick.  she  got  her  husband  over  there.  Then  she  says,  *I 
will  go  and  call  the  dominie'  of  the  Reformed  Curch,  I  think;  and  so  we 
got  him,  too.    Finally  we  got  started  upstairs. 

**Q.  At  the  time  you  got  started,  did  you  have  sufficient  help?  ,  A.  Why, 
no;  I  don't  believe  we  did  have  sufficient  help  as  we  should  have  to  get 
the  piano  up. 

"Q.  Why  not?  A.  Well,  Mr.  Strick,  the  genleman  who  helped  in 
front  with  Mrs.  Block,  he  is  a  very  weak  man;  he  wasn't  strong,  and  I 
didn't  know  that  so  much  then  as  I  did  after  we  got  up  there. 

'*Q.  Then  you  started  to  move  the  piano  upstairs?  A.  Yes.  When 
we  started  the  first  step,  we  have  to  lift  that  on,  and  when  you  get  that 
same  ways  up,  yoti  shove  it  up  until  about  an  inch  or  so  of  the  step; 
then  they  give  it  another  raise,  and  when  you  raise  it  you  give  it  another 
push,  until  you  get  it  so  it  is  on  the  inclme  of  the  stairway,  get  it  level 
With  the  stairway. 

"Q.  Ordinarily  you  have  more  than  one  man  working  at  the  front 
end  of  the  piano?    A.  Oh,  yes;  usually  three. 

"Q.  And  usually  three?    A.  Xhree  men. 

*'Q.  And  at  that  time  you  had  practically  Mr.  St  Clair  doing  the 
work?  A.  Mr.  St  Clair  had  to  do  the  heft  of  the  business,  because  there 
was  one  lady  that  wasn't  very  strong.  Mrs.  Block  did  what  she  could  do, 
but  couldn't  do  much,  and  Mr.  Strick  wasn't  a  Strong  man. 

'*Q.  And  Mr.  St.  Clair  took  and  handled  both  ropes?  A.  Yes,  sir; 
and  they  were  doing  as  much  as  they  could. 

"Q.  And  they  would  have  to  stand  back  of  Mr.  Su  Clair,  wouldn't 
they?    A.    Yes. 

•*Q.  Because  there  was  not  any  room  there?  A.  You  see,  when  you 
would  lift,  it  was  narrow,  the  stairway  wasn't  wide  enough  to  get  to  the 
sides,  and  you  couldn't  get  in  there;  you  had  to  stand  in  front  yf  the 
piano,  and  then  you  got  hold  of  the  ropes  and  lifted. 

"Q.  All  right ;  let  us  get  to  the  top  of  the  steps.  A.  When  we  got  to 
the  top  step,  we  pushed,  you  see,  then  we  pushed  it;  then  we  would  have 
to  be  careful  to  get  within  an  inch  of  the  other,  so,  when  we  raised  it 
again,  it  wouldn't  catch  under  the  stairway. 

*'Q.  Well,  practically,  Mr.  St.  Clair  was  doing  all  that  alcme.  be- 
cause there  wasn't  room  enough?  A.  They  were  doing  what  they  could, 
but  couldn't  get  in;  but  they  did  what  they  could. 

"Q.  Whether  or  not  this  condition  was  usual,  or  whether  all  liiis 
time  Mr.  St  Clair  had  to  exert  h  mself  more  than  he  ordinarily  did? 
A.  I  think  he  had  the  hardest  job  than  he  had  for  a  long  time  while  he 
worked  with  me.  that  is  my  candid  opinion ;  itf  was  the  hottest  time  of  the 
day. 
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**Q.  Tell  just  what  happened  when  you  got  to  the  top  step?  A.  Well, 
when  we  got  to  the  top  step  we  shoved  the  piano  into  the  room. 

"Q,  Before  you  shoved  the  piano  in  to  the  room?.  A.  Qh,  you  mean 
over  the  break?  When  you  get  to  the  last  break,  where  you  go  over,  you 
got  to  get  all  the  stfenghth  you  got,  and  hang  it  to  raise  it  over ;  it  is  a  heavy 
thing  to  do,  and  any  one  who  ever  handled  them  knows  that;  and  it  is  the 
same  in  front,  you  have  to  lift  in  front  to  get  it  over  after  you  get  it 
started  and  get  onto  the  end  of  the  skid ;  then  they  help  below,  then  they 
shove  a  little  further  and  then  all  get  up;  that  is  the  way  we  went,  I  know 
that.    Hard  job. 

"Q.  Now  on  this  particular  occasion  was  it  a  harder  job  than  usual? 
A.  Well,  yes. 

"Q.  To  get  it  over  the  top  and  make  the  break?  A.  Well,  I  tell  you 
it  was  a  good  big  job,  because  we  didn't  have  the  help  we  should  have." 

Applicant  testified : 

"Q..  Well,  was  there  anything  out  of  the  ordinary,  unusual,  about 
that  part  cular  lift,  anything  different  from  any  of  the  ot(hers?  A.  Well, 
I  will  tell  you;  no;  nothing  only  in  one  way  there  is.  another  was  tfiere 
isn't,  you  never  draw  one  up  a  stairway,  but  every  minute  you  are  uneasy  , 
about  it  until  you  get  it  to  the  landing ;  you  are  uneasy,  afraid  it  is  going  to 
get  awav  from  you.    *    *    * 

"Q.  Why  was  the  last  lift  any  different  than  the  others  then?  A.  Well,, 
it  is  always  a  hard  lift  when  you  go  up  a  stairway,  the  last  step  is  hard 
one;  you  see,  when  you  make  the  last  raise,  then  you  are  lifting,  in  away 
you  are  lifting  really  the  whole  weight  of  the  piano,  simply  because  here 
in  the  piano,  the  back  end  is  on  the  stairway,  you  have  got  to  lift  harder, 
really  the  whole  thing,  to  make  the  last  raise. 

**Q.  Well,  was.  it  any  harder  lift  than  the  others?  A.  I  think  it  is; 
I  think  it  always  is." 

(3]  Making  what  happened  to  applicant  an  accdent  within  tiie  meaning 
of  the  act,,  the  testimony  quoted  affords  a  basis  for  a  finding  of  unusrual 
and  foutuitous  circumstances,  viz.:  That  applcant  and  Mr.  Swift,  with 
some  inexperienced  help,  were  doing  work  usually  done  by  four  or  five 
experienced  men;  that  applicant  at  the  front  of  the  piano  wks  doing, 
nearly,  if  not  quite,  work  usually  done  by  three  experienced  men;  that 
applicant's  tisual  anxiety  or  apprehension  that  piano  might  fall  was  ag- 
gravated and  made  unusual  by  the  lack  of  suffiaent  experienced  help  may 
be  inferred;  and  that  in  making  the  last  hard  lift  breaking  the  piano 
over  the  top  of  the  stairs,  there  was  unusual  lifting  and  straining,  exertion, 
and  apprehension,  result'ng  in  the  unusual — cerebral  hemorrhage. 

This  view  is  supported  by  authority.  Grove  v.  M'chigan  Paper  Co., 
184  Mich.  449.  151  N.  W.  554;  La  Veck  v.  Parke,  Davis  &  Co.,  supra; 
Schroetke  v.  Jackson-Church  Co.,  supra;  Robbins  v.  Or'ginal  Gas  Engine 
Co,  191  Mich.  122,  157  N.  W.  437;  Schanning  v.  Standard  Casting  Co^ 
203  Mich.  612.  169  N.  W.  879;  Crosby  v.  Thorp,  Hawley  &  Co.,  206  Mich. 
252,  172  N.  W.  535. 

The  award  is  affirmed. 

Fellows,  Stone,  Bird,  and  Sharpe,  JJ.,  concurred  with  Clark,  J. 

Brooke,  J.  I  can  find  in  the  record  no  evidence  of  an  accidental  in- 
jury to  claimant. 

Stcere,  J.,  concurred  with   Brooke,  J. 
Moore,  C.  J.,  did  not  sit. 
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VENUTO  V.  CARTER  LAKE  CLUB  et  al.     (No.  21464.) 

(Supreme  Court  of  Nebraska.  June  29,  1920.) 

178  Northwestern  Reporter,  760. 

(Syllabus  by  the  Court) 

1.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  ESTABLISH 

NONRESIDENT   MOTHER'S   DEPENDENCY   WITHIN   COM- 
PENSATION LAW. 

Evidence  examined,  and  held  to  establish  that  an  aged  mother  in 
poor  circumstances,  residing  in  Italy,  whose  children  lived  in  this  coun- 
try, and  to  whom  the  deceased  had  been  sending  periodical  sums  of  money 
from  his  wages  for  her  support,  was  entitled  to  compensation  as  a  de- 
pendent under  the  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[5].) 

2.  MASTER    AND    SERVANT    —    COMPENSATION     INSURER 

HELD  ESTOPPED  TO  DENY  LIABILITY  FOR  DEATH  BE- 
YOND STATE. 

Where  an  insurer  issues  a  policy  to  insure  employees  of  a  Nebraska 
corporation,  which  policy-  recites  that  it  is  issued  under  the  Nebraska 
Workmen  s  Compensation  Act,  and  the  place  of  business  or  occupation 
is  "south  side  of  Carter  Lake  adjacent  to  Omaha,  Neb.,  consisting  of  55 
acres  more  or  less,"  and  it  accepts  and  retains  the  premium  money,  it  is 
estopped  to  deny  that  it  insured  against  accidents  to  employees  of  the 
corporation  while  at  work  upon  the  premises  described,  upon  the  plea 
that  such  premises  were  in  the  state  of  Iowa,  and  it  did  not  insure  against 
accidents  not  occurring  within  the  state  of  Nebraska. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.)' 
•        Flansburg,  J.,  dissenting. 

Apijeal  from  District  Court,  Douglas  County;  Wakeley,  Judge. 

Proceeding  by  Sofio  Musco,  as  administrator,  under  the  Workmen's 
Compensation  Act,  to  recover  for  the  death  of  Frank  Musco,  opposed  by 
Carter  Lake  Club,  emp'oyer,  and  the  Georgia  Casualty  Company,  in- 
surer, wheren  Antonio  Venuto,  the  Italian  vice  consul,  was  substituted 
as  plaintiff.  From  an  adverse  judgment  plaintiff  appeals.  Reversed  and 
remanded. 

A.   H.   Bigelow,   of   Omaha,    for   appellant. 

C.  E.  Herring  and  Brome  &  Ramsey,  all  of  Omaha,  for  appellees. 

'  Letton,  J.  Frank  Musco,  a  laborer,  was  killed  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment  w  th  the  Carter  Lake  Club, 
a  Nebraska  corporation.  An  action  was  brought  against  the  club  and 
the  Georgia  Casualty  Company,  the  insurer,  in  the  name  of  the  admini- 
strator of  the  deceased,  and  afterwards  the  Italian  vice  consul  was  sub- 
stituted as  plaintiff  in  the  petition,  alleging  that  the  only  person  depend- 
ent on  deceased  was  his  mother,  an  alien  who  resides  in  Italy. 

The  court  found  that  under  the  evidence  the  claimant  was  not  a 
dependent  within  the  meaning  of  the  Compensation  Act,  and  reserved  de- 
cision upon  the  other  issues.     Plaintiff  appeals. 

When  Musco  died  he  left  a  mother,  stepfather,  and  two  brothers  sur- 
viving him.  On  January  26,  1916,  and  at  other  times,  deceased  purchased 
money  orders  in  Omaha,  payable  to  his  mother,  amounting  in  all  to  $101 
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in  United  States  money,  receipts  for  which  were  introdued  in  evidence. 
The  deceased  was  the  only  unmarried  son.  he  was  about  22  years  of  age 
when  he  was  killed.  The  other  two  brothers  lived  in  Omaha,  are  both 
married,  and  have  children.  One  brother  test  fies  that  the  mother  lived  in 
Certino,  Italy;  ttiat  he  could  not  support  her  on  account  of  having  a 
family  of  his  own  to  support.  He  testifies  that  her  husband  had  left  her 
years  ago.  that  she  was  in  need  of  assistance,  and  that  he  sent  her  a 
little  money  whenever  he  could,  but  he  was  very  indefinite  as  to  the 
intervals  of  time  between  remittances.  It  is  admitted  that  the  other 
brother  will  testify  that  he  has  not  contributed  anything  to  the  support 
of  the  mother.  A  witness  testified  that  Musco  had  procured  him  to 
write  letters  home  inclosing  the  money  orders,  and  that  he  had  told  the 
witness  he  had  been  supporting  his  mother;  that  her  second  husband  did 
not  do  so;  and  that  he  was  trying  to  save  enough  money  to  bring  her 
to  this  country  to  keep  house  for  him. 

In  Victor  Chemical  Works  v.  Industrial  Board,  274  111.  11,  23,  113 
N.  E.  173,  Ann.  Cas.  1918B,  627,  a  brother  of  the  deceased  testified  that 
the  father  and  mother  were  living  in  Italy;  that  the  deceased  contri- 
buted to  the  support  of  the  family  prior  to  his  death;  that  he  had  seen 
the  receipt  for  a  money  order  for  $40,  which  the  deceased  showed  to 
him.  Another  w'tness  test'fied  tliat  he  knew  the  deceased  in  Italy,  and 
knew  him  when  he  arrived  in  this  country;  that  he  assisted  him  as  inter- 
preter in  procuring  a  money  order,  which  was  sent  to  the  father.  Another 
witness  test'fied  to  the  same  effect.  "There  was  other  evidence,  con- 
sisting of  declarations  of  the  deceased  at  the  time  he  sent  the  money  to 
his  father,  and  his  purpose  in  sending  it,  and  that  his  parents  depended* 
upon  him  for  support,  which  was  objected  to,  and  which  objections  should 
have  been  sustained." 

fl]  After  stating  the  necessity  for  competent  and  legal  evidence 
the  court  held  that  there  was  sufficient  competent  evidence  to  sustain  the 
finding  of  the  industrial  board  that  the  deceased  left  parents,  and  that 
he  had  with'n  5  years  contributed  to  their  support.  The  evidence  in  the 
case  at  bar  is  stronger  than  the  evidence  in  that  case,  even  after  disre- 
garding the  declarations  of  the  deceased,  which  were  incompetent  as 
hearsay  testimony.  In  Tirre  v.  Bush  Terminal  Co.,  172  App.  Div.  386, 
158  N.  Y.  Supp.  883,  it  was  held  that  the  evidence  as  to  dependency  was 
insufficient  but  the  court  intimated  that  the  claimant  daughter,  .who  lived 
in  New  York,  might  be  presumed  to  know  if  the  mother  was  stiM  living, 
and,  if  so,  as  to  her  financial  circumstances,  and  since  no  explanation 
was  made  as  to  why  she  did  not  testify  at  the  hearing,  and  the  findings 
of  dependency  were  based  solely  upon  hearsay  and  insufficient  testimony, 
the  case  was  sent  back  to  the  commission,  to  the  end  that  her  testimony 
and  that  of  any  other  witnesses  might  be  taken  as  to  the  existence  and 
dependency  of  the  mother.  We  are  satisfied  that  there  is  sufficient  evi- 
dence in  this  record  to  justify  a  holding  that  the  mother  is  dependent. 
The  facts  that  the  brother  in  Omaha  had  heard  from  her  by  letters  at 
intervals  for  nearly  20  years,  that  it  was  a  matter  of  family  knowledge 
that  the  stepfather  had  deserted  her,  and  that  she  was  in  poor  circum- 
stances, and  the  positive  and  undisputed  evidence  that  the  deceased  and 
his  brother  had  been  sending  her  money  at  intervals  for  the  purpose  of 
her  support,  in  connection  with  the  fact  that  the  brother  testified  that 
the  deceased  was  not  indebted  to  his  mother,  constitute,  in  the  absence 
of  any  evidence  to  the  contrary,  sufficient  reason  to  hold  that  the  mother 
was  dependent  upon  the  deceased.  The  case  does  not  fall  within  the  rule 
that  where  the  judgment  of  the  trial  court  is  based  upon  conflicting  tes- 
timony, and  there  is  sufficient  competent  evidence  to  sustain  ih*  verdict, 
it  will  not  be  disturbed  unless  clearly  wrong,  because  the  evidence  here 
is  undisputed,  and  part  of  it  is  dociunentary.     We  are  of  the  opinion 
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that  the  finding  of  the  district  court  upon  the  issues  of  support  and  de^ 
pendency  should  be  set  aside. 

[2]  The  defense  is  made  by  the  casualty  company  that  the  defendant 
was  employed  upon  the  grounds  of  the  Carter  lake  Club  in  the  state  of 
Iowa;  Uiat  the  Nebraska  Workmen's  Compensation  Act  (Laws  1913,  c 
198)  has  no  application;  that  the  policy  only  covers  losses  under  the  Neb- 
raska act,  and  it  is  not  authorized  to  insure,  and  did  not  insure,  in- 
juries to  employees  under  the  Iowa  Workmen's  Compensation  Act  (Acts 
35th  Gen.  Assem.  c.  147).  This  defense  and  the  reply  pleading  estoppel 
were  not  passed  upon  by  the  trial  court. 

The  question  whether  Workmen's  Compensation  Acts  have  extra- 
territorial operation  is  one  as  to  which  the  courts  are  divided.  The  ques- 
tion very  largely  depends  upon  the  construction  g^iven  to  the  statute  of 
each  particular  state.  We  find  it  unnecessary  to  now  determine  the 
question  of  extraterritoriality,  and  are  the  more  reluctant  to  do  so  on 
account  of  the  fact  that  this  issue  has  been  briefly  argued  only  by  the  de- 
fendant casualty  company.  Neither  in  the  petition  nor  in  the  answer  of 
the  employer  is  there  any  allegation  that  the  deceased  was  employed  to 
work  in  Iowa,  or  that  he  was  injured  in  that  state.  No  such  issue  is 
raised.  So  far  as  the  answer  of  the  employer  is  concerned,  if  the  facts 
are  established  that  the  accident  causing  the  death  of  Musco  arose  out 
^  of  and  in  the  course  of  his  employment,  and  his  mother  was  a  dependent, 
the  plaintiff  is  entitled  to  a  judgment  against  the  Carter  Lake  Qub.  Only 
in  the  answer  of  the  casualty  company  is  it  alleged  that  the  deceased  was 
employed  in  Iowa  and  was  killed  in  that  state.  A  cross-petition  against 
•  the  casualty  company  and  a  reply  to  the  answer  of  the  casualty  company 
were  filed  by  the  employer,  and  both  in  the  cross-petition  and  in  the  re- 
ply facts  are  pleaded  as  constituting  an  estoppel  against  the  casualty 
company  to  defend  upon  the  ground  that  it  is  not  liable  because  the 
policy  was  issued  to  indemnify  against  liability  under  the  Nebraska  act, 
and  the  injury  occurred  in  Iowa.  These  facts,  in  substance,  are  as  fol- 
lows: That  at  the  time  the  insurance  was  solicited,  the  club  was  a  Neb- 
raska corporation,  with  its  principal  place  of  business  in  Omaha,  but 
operating  a  private  club  for  corporate  members,  on  the  south  side  of 
Carter  Lake  adjacent  to  Omaha;  that  the  insurance  company  main- 
tained an  agenqr  in  Omaha,  and  has  been  engaged  in  this  state  in  solicit- 
ing and  obtaining  insurance  risks  under  the  Workmen's  Compensation 
Law;  that  the  casualty  company  issued  its  policy  pursuant  to  the  provi- 
sions of  the  laws  of  Nebraska,  for  which  policy  the  club  paid  the  premium 
demanded ;  that  the  poMcy  was  delivered,  insuring,  against  any  loss  aris- 
ing under  or  by  virtue  of  said  act,  from  January  9,  1916,  to  January  9, 
1917.  A  copy  of  the  policy  is  attached.  This  recites  the  name  of  the 
club,  its  address,  specifies  the  place  where  the  occupation  or  business 
is  to  be  carried  on  as  "south  side  of  Carter  Lake  adjacent  to  Omaha,  Neb., 
consisting  of  55  acres  more  or  less,"  and  the  kind  of  trade,  business,  pro- 
fession, or  occupation  as  a  ''private  club  for  various  corporate  members^" 
"Estimated  pay  roll  for  the  policy  period"  is  named  as  $3,000,  and  "pre- 
mium rate  per  $100  of  pay  roH"  as  $75. 

The  casualty  company  issued  the  policy  and  accepted  and  retained 
the  prem.um  to  insure  the  club  from  liability  for  loss  or  damage  to  its 
employees  while  working  upon  the  55  acres  of  land  lying  txpon  the  "south 
side  of  Carter  Lake  adjacent  to  Omaha,  Neb."  It  is  a  geographical  fact, 
of  which  the  court  is  required  to  take  judicial  notice,  that  while  the  Mis- 
souri river  constitutes  in  the  main  the  boundary  line  between  the  states 
of  Iowa  and  Nebraska,  in  occasional  localities  the, river  has  changed  its 
channel,  and  that  the  present  boundary  line  now  4ies  at  varying  distances 
to  the  west  of  the  present  channel.  Carter  Lake  is  in  the  environs  of 
Omaha.  The  fact  as  to  the  location  of  the  55-acre  tract  on  this  side  of 
the  Missouri  river  must  have  been  known  to  the  agents  of  the  casuahy 
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company.  If  it  was  not  its  intention  to  insure  the  employees  upon  this 
55-acrc  tract,  then  the  insurance  company  would  be  guilty  of  accepting 
a  premium  when  it  knew  that  no  liability  could  accrue  under  this  policy. 
Such  a  course  of  conduct  cannot  be  upheld,  and  we  are  of  the  opinion 
that,  having  accepted  the  premium  and  issued  the  policy  to  insure  the 
employees  of  the  club,  upon  its  grounds  adjacent  to  Omaha,  it  cannot  now 
claim  that  the  policy  is  practically  void  and  of  no  effect. 

What  has  been  said  in  this  connection  is  really  anticipatory  and  is 
based  upon  the  allegations  of  the  pleadings  with  the  view  of  avoiding 
another  appeal  upon  this  point  For  the  foregoing  reasons  the  judgment 
of  the  district  court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

Aldrich,  J.,  not  sitting. 

Flansburg,  J.,  dissents. 


MARTEL  v.  WHITE  MILLS. 

(Supreme  Court  of  New  Hampshire.  Hillsborough.  June  1,  1920.) 

ill  Atlantic  Reporter,  237. 

4,  MASTER  AND  SERVANT— COMPENSATION  ACT  LIBERAL- 

LY  CONSTRUED. 

Laws  1911,  c.  163,  being  remedial  in  its  nature,  should  be  liberally 
construed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

Transferred  from  Superior  Court,  Hillsborough  Cotmty.  Marble, 
Judge. 

Action  for  personal  injuries  under  Laws  of  1911,  c.  163,  by  Wilfred 
Martel  against  the  White  Mills.  The  defendant  was  subjected  to  the 
above  act,  and  had  not  accepted  its  provisions.  Trial  by  jury,  and  verdict 
for  the  plaintiff.  There  was  a  view  of  the  premises  where  the  plaintiff 
was  employed,  and  of  the  machine  at  rest  and  in  motion  upon  which  he 
was  injured.  -Exceptions  were  taken  by  the.  defendants  to  the  denial  of 
their  motions  for  a  nonsuit  and  a  directed  verdict,  to  argument  of 
counsel,  and  to  the  charge  of  the  cpurt.  .  The  facts  appear  in  the  opin- 
ion.   Exceptions  cverruled. 

:  Doyle  &  Doyle  and  Jeremiah  J.  Doyle,  all  of  Nashua,  for  plaintiff. 
Nathaniel  E..  Martin,  of  Concord,  for  defendant. 

Plummer,  J.  The  plaintiff's  evidence  tended  to  prove  the  following 

•  facts:    The  plaintiff  was  cmi)Ioyed  in*  the. defendants^  cotton  nmll  to  grind 

•  and  repair- their- cards.     H«'had  been*,  thiis*  employifed  fof  a  year*  and  a 
half  before  his  inj^ty.  •  Jbe- accident'  occurred  on  li  Uiark,  cloudy  riibm- 

. .  .iijgi..a  .few  .minutes  after  7,  October  .19,.  1917. 

. . . ;  .  .When .  the  plaintiff .  c^me .  to  work .  that  morning,  •  the  second  •  hand 
Jnformed  him  that  a  card  was  wetr  and  needed  drying.  The  plaintiff  im- 
mediately went  to  the  card,  and  stopped  it,  and  after  going  upstairs,  and 
putting  on  his  overalls,  he  returned  to  the  card,  and  took  out  its  feed  roll 
.(i^s^  cptton. rolls  -alreaxiy.had  been,  removed).    He  then  started  to  go  up- 

,, ^stairs 'j;^./)btw  some  ^i*W  io..us€i.^tt.  drying  the  jcaf/d,.  biit  on  his. way 
Vol.  vil-cortp.  8«. 
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he  remembered  that  there  was  no  whiting,  and  went  back  to  the  card  and 
took  some  waste,  and  lubbed  it  across  the  feed  plate  once  or  twice,  when 
h's  fingers  were  caught,  and  drawn  into  the  licker-in,  and  injured.  When 
he  started  to  wipe  the  feed  plate  he  did  not  notice  the  card  was  running. 
He  could  have  seen  it  was  running  if  he  had  looked,  tnJt  he  had  just 
stopped  it,  and  supposed  it  was  not  in  operation.  There  was  a  well- 
known  and  strictly  enfored  rule  of  the  defendants  that  where  a  card  was 
out  of  order,  and  was  stopped  to  be  repaired,  no  one  should  start  it  ex- 
cept the  repair  man.  The  card  in  qfuestion  and  the  floor  about  it  on  the 
morning  of  the  accident  were  wet,  and  it  was  plain  to  be  seen  that  the 
machine  was  not  in  condition  to  operate.  The  room  wher-e  the  plaintiflF 
waS'  injured  contained  two  rows  of  cards,  15  cards  in  a  row. 

When  the  plaintiff  was  at  work  about  the  card  that  morning  before 
the  accident,  there  were  2  employees  working  2  or  3  cards  beyond  where 
the  plant^ff  was,  at  a  distance  of  about  15  feet.  One  of  these  men  by  the 
name  of  Beelanger  operated  the  row  of  15  cards  that  included  the  card 
involved  in  the  acc'dent.  The  other  employee  operated  the  other  row  of 
cards,  but  they  worked  together  in  stripping  the  cards.  Beelanger  as  he 
stood  was  facing,  and  in  full  view  of  the  plaintiff,  and  the  other  operative 
was  standing  with  his  back  to  the  plaintiff.  Nine  or  10  other  employees, 
who  were  working  "n  another  part  of  the  room,  were  not  visible  from 
the  place  where  the  accident  occurred. 

[1]  If  it  could  be  found  upon  the  plaintiff's  evidence  that  the  acci- 
dent was  caused  by  the  negligent  act  of  an  employee  of  the  defendants, 
th's  would  establish  their  liablity,  unless  it  appeared  "by  a  preponderance 
of  evidence  that  the  negligence  of  the  plaintiff  contributed"  to  cause  the 
accident.    Laws  1911,  c.  163,  §  2. 

[2-4]  It  is  claimed  by  the  defendants  that  it  could  not  be  found 
that  Beelanger  or  any  other  employee  of  the  defendants  started  the  card 
in  the  absence  of  the  plaintiff.  The  evidence  was  that  the  card^  was  not 
in  operation  when  the  plaintiff  left  the  room;  that  it  was  running  when 
he  returned;  that  no  one  was  in  the  room  except  the  employees  of  the  de- 
fendants; and  that  the  card  would  not  have  started  except  by  human  aid. 
Therefore  the  jury  would  be  amply  justified  in  concluding  that  an  em- 
ployee started  the  card.  The  defendants  say  if  an  employee  did  negli- 
gentV  start  the  card  after  the  plaintiff  had  stopped  it  for  the  purpose  of 
repairs,  he  was  transgressing  a  well-known  and  never  violated  rule  of  the 
defendants,  and  that  in  so  doing  he  was  not  within  the  scope  of  his  em- 
ployment, and  therefore  the  defendants  would  not  be  liable  for  his  negli- 
gent act.  If  this  posit  "on  might  be  maintained  at  conimon  law,  it  can- 
not be  sustained  under  the  above  statute,  which  applies  to  this  case.  That 
act  provides  that  if  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  is  caused  to  a  workman  t^  the  negligence  of 
a  coemployee,  the  employer  is  liable.  And  if  the  emplo)ree  in  starting 
the  card  which  the  plaintiff  had  stopped  was  violating  a  rule  of  the  de- 
fendants, he  was  nevertheless,  under  a  liberal  construction  of  the  statute, 
their  employee  for  whose  negligence  they  were  responsible.  The  statute 
(Laws  1911,  c.  163)  upon  which  this  action  is  founded  is  remedial  in  its 
nature,  and  as  such  should  and  has  received  a  liberal  construction  in  this 
state.  Boody  v.  K.  &  C.  Mfg.  Co..  11  N.  H.  208,  90  Atl.  859,  L.  R.  A. 
1916A,  10,  Ann.  Cas.  1914D,  1280;  WTieel^r  v.  Contoocook  Mills.  T!  N. 
H.  551,  94  Atl.  265;  Barber  v.  Jones  Shoe  Co..  108  Atl.  690. 

The  defendants  contend  that  the  plaintiff's  contributory  negligence 
precludes  his  recovery  in  this  action ;  that  his  conduct  in  rubbing  the  feed 
plate  with  waste  without  observing  that  the  card  was  nmning  demon- 
strates bis  inexcusable  carelessness. 

[5]  It  cannot  be  held  as  a  matter  of  law  that  the  plaintiff  was  guilty 
of  negligence  unless  the  evidence  so  plainly  and  clearly  establishes  that 
fact  that  no  reasonable  man  coiild  domfc  to  any  other  condation.    If  the 
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situation  is  such  that  ordinary  men  might  differ  in  determining  the  ques- 
tion of  the  plaint  ff's  carlessness,  it  :s  the  judgment  of  the  jury  that  is 
required,  and  "the  court  cannot  usurp  the  prov;nce  of  the  jury,  or  decide 
as  a  matter  of  law  what  is  plainly  a  question  of  fact."  Demars  v.  Glen 
Mfg.  Co.,  67  N.  H.  404,  406,  40  Atl.  902,  904;  Roberts  v.  Railroad,  69 
N.  H  354,  45  Atl  94;  Whitcher  v.  Boston  &  M.  Railroad.  70  N.  H.  242, 
246,  46  Atl.  740;  Minot  v.  Railroad,  74  N.  H.  230,  234,  66  Atl.  825;  Good- 
ale  V.  York,  74  N.  H.  454,  69  Atl.  525 ;  Kelland  v.  Co.,  75  N.  H.  168,  170, 
71  Atl.  947,  Weeks  v.  Co.,  78  N.  H.  26,  30,  95  Atl.  658. 

The  cotton  card  upon  which  the  plaintiff  was  injured  was  largely 
covered  in,  but  the  evidence  tended  to  prove  that  there  was  a  pulley  at 
either  qid  of  the  machine  that  was  exposed  to  view,  and  there  was  an 
open  space  over  the  licker-in  of  an  inch  and  a  half.  If  one  approaching 
the  card  notced.  he  could  tell  if  it  were  in  operation,  for  he  could  see 
whether  the  pulleys  and  the  licker-in  were  revolving.  If  the  plaintiff 
when  he  first  entered  the  room  in  the  morning  had  met  with  the  acci- 
dent in  question,  his  carelessness  in  not  observing  that  the  machine  was  in 
operation  would  have  been  inexcusable.  The  circumstances,  however,  that 
produced  the  accident  were  peculiar. 

[6]  The  facts  deducible  from  the  evidence  are  that  the  plaintiff  just 
previous  to  the  accident  stopped  the  card;  that  when  he  left  it  to  obtain 
some  waste  it  was  at  rest,  and  would  have  remained  so  if  it  had  not  been 
put  in  motion  by  some  person  ;that  he  was  absent  for  only  minute  or 
two;  that  he  was  fully  aware  of  the  well-known  and  inviolate  rule  of 
the  defendants  that  no  one  should  start  the  card,  after  he  had  stopped 
it  for  repairs,  except  himself,  and  the  appearance  of  the  card  pla'nly  in- 
dicated that  it  was  out  of  repair,  and  the  removal  of  the  feed  roll  and  the 
cotton  rolls  showed  that  it  was  not  equipped  for  operation.  The  jurj' 
might  well  conclude  under  such  conditions  that  the  pla'ntiff  was  not 
guilty  of  negligence  in  failing  to  look  and  see  if  the  machine  were  in 
operation  before  he  began  to  rub  the  feed  plate;  that  it  was  not  unrea- 
sonable for  him  to  assume  that  the  card  was  at  rest,  and  to  commence  his 
work  upon  it  without  thinking  to  notice  whether  it  was  in  motion.  "Pre- 
caution is  a  duty  only  so  far  as  there  is  reason  for  apprehension."  Shea 
V.  Railroad,  69  N.  H.  361,  364,  41  Atl.  774,  775. 

The  jury  were  warranted  in  finding  that  the  plaintiff  was  not  negli- 
gent in  failing  to  perceive  that  the  card  was  running,  and  that  h*s  sup- 
position that  it  was  not  in  operation,  which  was  responsible  for  h-s  failure 
to  observe  it,  was  justified.  "Upon  the  question  of  the  plaint'ff's  negli- 
gence, it  may  be,  as  said  in  Mitchell  v.  Railroad,  68  N.  H.  96,  116,  that 
'reasonable  and  fair-minded  men  might  differ;  but  it  cannot  be  declared 
that  no  reasonable  man  could  find  as  the  jury  did.*  "  Blood  v.  New  Bos- 
ton, 77  N.  H.  464,  92  Atl.  954. 

[71  Counsel  for  the  plaintiff  in  argument  said: 

"Right  down  in  Brother  Martin's  heart  he  knows  that  this  plaintiff 
has  told  you  absolutely  the  truth  and  that  this  defendant  is  liable  in 
this  cause  of  action." 

Exception  wac  taken  by  the  defendants  to  th's  language.  Previous 
to  the  making  of  the  above  statement  plaintiff's  counsel  had  called  atten- 
tion to  the  manner  in  which  defendants'  counsel  had  tried  the  case,  claim- 
ing that  hfs  appearance  and  the  way  he  conducted  himself  before  the 
jury  was  ev'dence  that  he  had  no  confidence  in  the  defendant's  case.  If 
the  conduct  of  counsel  before  the  jury  appeared  to  ind'cate  that  he  had 
no  confidence  in  the  case,  and  we  cannot  say  that  it  did  not  then  it  might 
properly  be  argued  therefrom  that  he  knew  the  plaintiff's  evidence  was 
true,  and  that  the  defendants  were  liable.  And  it  was  not  except'onable 
because  it  was  stated  directly  as  a  fact.  Lord  v.  Railway,  74  N.  H  295, 
67  Atl.  639;  Kambour  v.  Railroad,  77  N.  H.  33,  52,  86  Atl.  624,  45  L.  R.  A. 
(N.  S.)  1188;  Sanders  v.  Railroad,  77  N.  H.  381,  384,  92  Atl.  546;  Gro«*!. 
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bard  V.  Railway,  78  N.  H.  496,  102  Atl.  534?  State  v.  Small,  78  N.  H. 
525,  529,  102  Atl.  883.  While  argument  of  this  character  is  not  to  be 
commended,  it  does  not  furnish  a  ground  for  disturbing  the  verdict. 

The  court  in  the  charge  instructed  the  jury  that  if  the  accident  was 
due  to  the  negligence  of  a  fellow  workman  of  the  plaintiff,  then  the  de- 
fendants would  be  liable,  providing  the  plaintiff  was  free  from  fault 
The  defendants  excepted,  contending  that  the  instruction  relating  to  negli- 
gence should  not  have  been  general,  referrig  to  any  employee  of  the  de- 
fendants, but  should  have  been  limited  to  the  negligence  of  Beelanger. 

[8]  The  defendants  take  the  position  that  the  plaintiff  presented  and 
tried  his  case  solely  upon  the  ground  that  the  card  was  negligently  started 
by  Beelanger,  and  that  this  issue  only  should  have  been  submitted  to  the 
Jury.  If  a  litigant  presents  to  the  jury  one  dear  and  distinct  issue,  and 
it  is  clearly  apparent  he  relies  upon  no  other  claim,  then  the  submission 

of  any  other  issue  would  be  error.    Bjork  v.  Co.,  79  N.  H. ^  111  Atl. 

;  Gage  v.  Railroad,  77  N.  H.  289,  296,  90  Atl.  855,  L.  R.  A.  1915A, 

363. 

[9]  In  the  plaintiff's  declaration  it  is  set  forth  in  general  terms  that 
die  plaintiff  was  injured  by  reason  of  the  negligence  of  a  fellow  em- 
ployee in  starting  the  card  upon  which  the  accident  occurred.  The  evi- 
dence introduced  was'  not  confined  to  proving  that  Beelanger  was  the 
only  employee  who  could  have  started  the  card  in  the  plaintiff's,  absence 
but  it  could  be  deduced  from  the  testimony  that  it  was  done  by  Bee- 
langer or  his  fellow  employee  who  was  working  with  him.  The  plain- 
tiff's counsel  in  his  opening  and  argument  stated  that  Beelanger  started 
the  card.  There  are,  however,  general  statements  therein  which  indicate 
that  the  plaintiff  did  not  intend  to  rest  his  right  of  recovery  solely  upon 
the  negligent  act  of  Beelanger,  but  upon  the  negligence  of  any  employee 
of  the  defendants.  A  careful  consideration  of  the  case  and  the  manner 
in  which  it  was  tried  leads  to  the  conclusion  that  the  court  did  not  err 
in  declining  to  instruct  the  jury  that  they  must  find  that  the  accident 
was  caused  by  the  negligent  conduct  of  Beelanger,  or  return  a  verdict  for 
the  defendants. 

Exceptions  overruled. 

All  concurred. 

#♦♦ 


COLUCCI  V.  EDISON  PORTLAND  CEMENT  CO.  (No.  40.) 

(Court  of  Errors  and  Appeals  of  New  Jersey.  Jime  14,  1920.) 

Ill  Atlantic  Reporter,  4. 

(Syllabus  by  the  (>)urt) 
MASTER  AND  SERVANT— DEATH  OF  SLEEPING  EMPLOYEE 
HELD  NOT  AN  ACCIDENT  "ARISING  IN. COURSE  OF  EM- 
PLOYMENT." 

Where  an  employee  during  working  hours  stopped  the  work  which  he 
was  employed  to  perform,  left  the  place  where  he  was  employed  to  per- 
form it,  went  100  yards  away  into  another  building  of  his  employer, 
deliberately  lay  down  to  sleep,  and  slept  for  three  hours,  until  he  was  ac- 
cidentally killed,  held,  that  the  accident  did  not  arise  in  the  course  of  his 
employment,  within  the  meaning  of  the  Workmen's  (^mpcnsation  Act 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  37S[1].) 
(For  other  definitions,  see  Words  and  Phrases,.  First  and  Second 
Series,  (bourse  of  Employment) 
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Appeal  from  Supreme  Ccmrt. 

Proceedings  by  James  Colucci  under  the  Workmen's  Compensation 
Act  to  obtain  compensation  for  the  death  of  Leo  Colucci,  opposed  by  the 
Edison  Portland  Cement  Company,  employer.  An  award  was  affirmed  on 
certiorari   (108  Atl.  313),  and  the  employer  appeals.     Reversed.    ' 

William  H.  Morrow,  of  Belvidere,  for  appellant. 
George  M.  Shipman,  of  Belvidere,  for  respondent 

White,  J.  This  is  an  appeal  from  a  judgment  of  the  Supreme  Court, 
affirming  an  award  by  the  court  of  common  pleas  of  Warren  county  of 
compensation  under  the  Workmpcn's  Compensation  Act  (P.  L.  1911,  p. 
134)  to  the  plaintiff  for  the  death  of  his  21  year  old  son,  Leo,  upon  whose 
wages  plaintiff  was  proved  to  be  partially  dependent.  The  essential  cir- 
cumstances or  facts,  as  established  by  the  findings  of  the  common  pleas 
court  and  the  undisputed  testimony,  were  as  follows: 

Leo,  a  general  utility  laborer  in  defendant's  cement  works,  had  been 
at  work  before  the  accident  (in  accordance  with  his  employment)  in 
shoveling  away  broken  rock  or  cinders,  which  spilled  from  a  conveyer 
belt  moving  through  an  inclosed  tunnel.  The  work  was  very  trying,  be- 
cause of  the  dust  and  dirt  and  of  the  heat,  and  it  was  necessary  for  the 
men  so  employed  to  go  out  of  their  respective  tunnels  to  seek  fresh  air 
and  rest  for  a  few  minutes  "now  and  then,"  re-entering  the  tunnel  and 
resuming  the  shoveling,  however,  "in  five  or  ten  minutes/'  so  as  to  prevent 
an  accumtilation  of  the  splllings  from  clogging  up  the  tunnel  and  stopping 
the  running  of  the  conveyer  belt.  Leo  was  working  on  the  night  shift, 
wh  ch  commenced  at  6  p.  m.  and  ended  at  7  a.  m.  Some  time  between 
1 :34  a.  m.  and  2 :30  a.  m.  he  left  his  tunnel  and  went  to  the  dryer  house 
of  h's  employer's  plant,  about  100  yards  away,  which  house  he  entered 
and  lay  down  upon  a  pile  of  brick  and  went  to  sleep.  His  timccard  in  the 
company  time  clock  was  punched  at  1 :34  a.  m.,  which,  if  he  punched  it, 
would  indicate  that  he  terminated  his  work  for  that  night  at  that  time. 
There  was  no  evidence  as  to  who  punched  this  card,  however,  and  the 
learned  trial  judge  made  no  finding  upon  this  point.  At  3:45  a.  m.  the 
assistant  foreman,  Sabo,  one  of  whose  duties  was  to  keep  the  men  at 
their  work,  fotmd  Leo's  conveyer  clogged  with  an  accumulation  of  spill- 
ings,  went  to  look  for  him,  found  him  sleeping  in  the  dryer  house,  tried 
to  awaken  him.  to  get  him  to  go  back  to  his  work,  but  was  unsuccessful,  and 
finally  went  himself  and  shoveled  out  the  tunnel,  so  the  conveyer  could 
run.  At  about  5  a.  m.  Sabo  found  this  tunnel  clogged  up,  and  again  him- 
self shoveled  it  out,  and  then  at  5:30  a.  m.  went  over  to  the  dryer  house 
and  asked  Jim,  the  fireman,  if  Leo  was  still  asleep  in  there,  and  was  told 
that  he  was,  and  said,  "Come  on ;  I  wake  him  up,  and  you  see  some  fun," 
or  words  to  that  effect,  and  took  a  brick  (one  witness  thought  it  was  an 
iron  bolt)  and  climbed  up  some  outside  tower  stairs  alongside  an  ad- 
joining building,  and  threw  the  brick  down  on  the  corrugated  iron  roof 
of  the  dryer  house,  so  as  to  make  a  big  noise  and  to  shake  the  soot  and 
"black  stuff"  down  on  the  sleeping  man,  in  order  to  give  him  a  scare. 
This  was  within  a  few  minutes  of  quitting  time,  and  Sabo  did  not  wait 
and  tell  Leo  to  get  back  to  work,  but  ran  down  the  stairs  and  slipped 
away,  so  that  Leo  would  not  see  who  it  was  that  played  the  joke  upon 
him.  Sabo  was  asked  on  cross-examination  if  his  purpose  was  not  to 
get  Leo  back  to  work,  but  answered,  "Well,  it  was  about  quitting  time." 
Unfortunately  there  was  a  tusty  hole  or  weak  spot  in  the  roof,  and  the 
brick  struck  and  went  through  it,  and  hit  Leo  in  the  stomach,  so  that 
he  died  the  next  day. 

Two  questions  are  presented  by  these  facts,  namely:  Did  the  acci- 
dent arise  out  of  the  employment,  and,  if  so,  was  it  in  the  course  of  the 
employment?    Both  must  be  answered  in  the  affirmative  to  warrant  the 
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award.  Bryant  v.  Fissell,  84  N.  J.  Law,  72,  86  Atl.  458.  Hulley  v.  Mooft- 
brugger,  88  N.  J.  Law,  61,  95  Atl.  1007,  L.  R.  A.  1916C,  1203.  The  learned 
common  pleas  judge  resolved  both  these  questions  in  the  affirmative,  but 
in  this  respect,  so  far  as  his  decision  was  a  conclusion  of  law  from  es- 
tablished-facts, it  was  subject  to  review  in  the  Supreme  Court,  and  the 
affirming  judgment  of  that  court  is  subject  to  review  on  appeal  here. 
Bryant  v.  Fissell,  supra;  Hulley  v.  Moosbrugger,  supra. 

1.  Did  the  accident  arise  out  of  the  employment?  This  would  ordi- 
narily depend  upon  whether  what  the  assistant  foreman,  Sabo,  did  at 
5 :30  in  the  morning,  when  he  ascended  the  stairs  outside  another  building 
and  thiew  the  brick  on  the  iron  roof  under  which  Leo  was  sleeping,  was 
reasonably  within  the  scope  of  his  employment  to  keep  the  men  at  their 
work,  or  whether  it  was  a  bit  of  "horse  play,"  quite  outside  the  confines 
of  that  employment.  Hulley  v.  Moosbrugger,  supra;  Moimtain  Ice  Co. 
V.  McNeil,  91  N.  J.  Law,  528,  103  Atl.  184,  L.  R.  A.  1918E,  494.  The 
Supreme  Court  seems  to  have  taken  the  view  that,  because  Sabo  as 
assistant  foreman,  was  the  immediate  superior  in  authority  over  Leo,  the 
doctrine  of  the  foregoing  cases  does  not  apply.  Without  expressing  any 
opinion  upon  this  view  in  its  application  to  cases  where  the  accident  oc- 
curred because  the  superior  performed  a  duty  which  he  was  employed  to 
perform  in  a  way  not  reasonably  contemplated  by  his  employer,  it  seems 
to  us  quite  clear  that,  where  the  act  causing  the  injury  was  not  only 
without  the  contemplated  method  of  performance,  but  was  also  entirely 
outside  the  scope  of  the  employment  itself,  the  doctrine  has  full  applica- 
tion, irrespective  of  the  fact  that  the  one  who  caused  the  injury  was  su- 
perior in  authority  w.'thin  the  employment  to  the  one  who  was  injured. 
We  think,  therefore,  that  if  Sabo,  in  throwing  the  brick,  was  not  doing  it 
in  order  to  get  Leo  to  return  to  his  work,  but  was  doing  it  simply  as 
what  seemed  an  innocent  joke,  to  scare  him  and  to  have  some  fun  with 
him,  quite  apart  from  his  return  to  work,  whether  before  or  after  it  was 
time  to  quit,  it  was  in  all  essential  respects  like  the  "horse  play"  in  Hul- 
ley V.  Moosbrugger,  supra,  or  the  assault  as  a  result  of  "horse  play"  in 
Mountain  Ice  Co.  v.  McNeil,  supra.  If  this  were  all  there  was  in  the 
case,  it  might  be  necessary  to  send  it  back  for  an  express  finding  of  fact 
upon  this  point;  but  our  view  upon  the  second  point  involved  renders 
this  unnecessary. 

2.  Did  the  accident  arise  in  the  course  of  Leo's  employment?  Of 
course,  if  he  deliberately  stopped  work  and  recorded  himself  as  leaving 
at  1 :34  a.  m.,  as  shown  by  the  time  clock,  and  departed  about  his  own 
affairs,  whether  to  go  to  sleep  in  his  own  bed  at  home,  or  on  a  pile  of 
brick  in  the  defendant's  dryer  house,  or  to  do  anything  else  he  chose, 
there  could  be  no  recovery,  for  obviously  the  accident  did  not  arise  in  the 
course  of  the  employment.  But,  assuming  that  his  card  in  the  recording 
clock  was  punched  through  mistake  or  otherwise  by  some  one  else,  and 
that  what  Leo  actually  did  was  not  to  terminate  his  shift  hours  of  work, 
but  was  simply  to  stop  his  work,  leave  his  place  of  work,  go  100  yards 
away  from  it,  and  deliberately  lie  down  to  go  to  sleep;  did  the  accident 
which  <:aused  his  death  three  hours  afterward,  while  he  continued  to  sleep 
and  without  his  having  returned  to  his  work,  arise  in  the  course  of  the 
employment?  We  think  it  did  not.  He  had  for  the  time  abandoned  his 
employment.  It  was  not  a  case  of  an  accident  resulting  from  an  em- 
ployee unintentionally  falling  asleep  while  performing  his  work,  as  in 
Dixon  X.  Andrews,  91  N.  J.  Law,  373,  103  Atl.  410;  but  it  was  a  case 
of  an  employee  intentionally  stopping  and  leaving  his  work  and  going  100 
yards  away  and  deliberately  lying  down  and  going  to  sleep,  and  remain- 
ing asleep  away  from  h*s  work  during  a  period  of  3  hours,  during  which 
time  he  was  killed  by  the  accident.  It  is  true  that  Leo  was  probably 
very  tired  and  sleepy.  He  had  been  off  shift  all  the  day  preceding  the 
night  of  the  accident,  but  the  night  and  day  before  that  he  had  at  his 
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own  request  (he  was  pa* d  by  the  hour)  worked  both  the  day  and  the 
night  shifts  in  succession.  But,  no  matter  how  good  his  reason  for  leav- 
ing his  employment  may  have  been,  the  controlling  fact  is  that  he  did 
leave  it,  and  that  the  accident  to  h.m  occurred  while  he  was  deliberately 
away.  It  did  not,  therefore,  arise  in  the  course  of  his  employment,  with- 
in the  meaning  of  the  Workmen's  Compensation  Act. 
The  judgment  is  reversed. 


McNUTT  v.  ADAMS  EXPRESS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey.    June  14,  1920.) 

Ill  Atlantic  Reporter  13. 

(Syllabus  by  the  Court.) 
1.  MASTER  AND  SERVANT— ESSENTIAL  AVERMENTS  AS  TO 

APPLICABILITY  OF  COMPENSATION  ACT  TO  BE  PROVED. 

In  an  action  to  recover  damages  for  injuries,  under  section  I  of  the 
Workmen's  Compensation  Act,  the  plaintiff  must  aver  and  prove,  in  order 
to  avoid  the  application  of  section  II  of  the  act,  that  there  was  an  agree- 
ment in  writing,  or  a  written  notice  given  prior  to  the  accident,  that 
the  employees  contract  of  hiring  was  not  made  subject  to  section  II; 
otherwise  all  such  contracts  are  to  be  presumed  to  have  been  made  with 
reference  to  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Mintum,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Camden  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  A.  Moulton 
McNutt,  administrator,  opposed  by  the  Adams  Express  (Company,  em- 
ployer.   Judgment  for  complainant,  and  employer  appeals.    Reversed. 

Joseph  H.  Gaskill,  of  Camden,  for  apellant. 
Joseph  Beck  Tyler,  of  Camden,  for  respondent. 

Bergen,  J.  The  plaintiff  seeks  to  recover  damages  arising  from  the 
death  of  his  intestate  resulting  from  an  accident  whJe  in  the  employ  of 
the  defendant,  and  rests  his  right  on  section  I  of  our  Workmen's  Com- 
pensation Act  (P.  L.  1911,  p.  134).  He  had  a  judgment,  entered  on  the 
verdict  of  the  jury,  from  which  the  defendant  has  appealed.  The  plaintiff 
in  his  complaint  avers  that  the  deceased  was  in  the  employ  of  the  defend- 
ant; that  it  was  a  part  of  the  decedent's  duty  as  employee  to  assist  in  pull- 
ing a  fire  truck  down  an  incline,  in  the  ferry  house  at  Camden,  N.  J.,  in 
case  of  fire  alarm,  and  in  preparation  for  such  duty  to  take  part  in  a 
fire  drill  whenever  required;  that  in  performing  this  duty,  under  the 
order  of  the  defendant,  he  fell  and  suffered  injuries  which  caused  his 
deaUi.  The  plaintiff  proved  sufficient  facts  to  support  these  allegations. 
The  answer  of  the  defendant  was  a  general  denial  of  the  averments  in 
the  complaint,  except  that  deceased  was  in  the  employment  of  the  de- 
fendant when  the  ace  dent  occurred  which  was  admitted.  At  the  opening 
of  the  case  the  defndant  moved  for  permission  to  amend  its  answer  by 
specifically  averring  that  the  contract  of  employment  was  subject  to  sec- 
tion II  of  our  Workmen's  Compensation  Act,  because  there  was  no  ex- 
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press  contract,  or  notice  given,  that  the  agreement  of  employment  was  not 
made  with  reference  to  the  terms  of  section  II  of  the  act,  but  this  the 
court  denied.  At  the  close  of  plaintiff's  case  the  defendant  moved  for 
a  nonsuit,  and  at  the  close  of  the  entire  case  asked  for  a  direction  for 
the  defendant,  upon  the  ground  that  there  was  no  proof  to  sustain  the 
action  under  the  first  section  of  the  act,  upon  which  the  plaintiff  replied, 
urging  that  where  there  is  no  proof  of  an  express  contract,  or  of  notice 
given  which  relieves  t'he  plaintiff  .from  the  effect  of  section  II,  the  ex- 
clusive jurisdiction  to  determine  the  compensation  to  an  employee  for 
injuries  arising  out  of  and  in  the  course  of  the  employment  was  vested 
in  the  court  of  common  pleas  where  the  accident,  the  basis  of  the  suit, 
happened.  The  statute  has  since  been  altered  (P.  L.  1918,  p.  429)  es- 
tablishing the  Workmen's  Compensation  Bureau,  which  was  amended 
P.  L.  1919,  p.  200. 

[1]  The  only  question  presented  by  this  record  is  whether  on  July  24, 
1917,  the  date  of  the.  injury  of  plaintiff's  intestate,  the  plainitff,  as  ad- 
ministrator of  the  injured  employee,  can  maintain  an  action  under  section 
I  of  the  Workmen's  Compensation  Act  without  showing  that  his  contract 
of  employment  is  not  governed  by  section  II,  because  there  was  an  express 
contract  to  the  contrary,  or  that  the  required  notice  had  been  given.  Sec- 
tion 9  of  the  Workmen's  Compensation  Act  <P.  L.  1911,  p.  136)  provides 
that— 

"Every  contract  of  hiring  made  subsequent  to  the  time  provided  for 
this  act  to  take  effect  shall  be  presumed  to  have  been  made  with  reference 
to  the  provisions  of  section  II  of  this  act,  and  unless  there  be  as  a  part 
of  such  contract  an  express  statement  in  writing,  prior  to  any  accident, 
either  in  the  contract  itself  or  by  a  written  notice  from  from  either  party 
to  the  other,  that  the  provisions  of  section  II  of  this  act  are  not  intended 
to  apply,  then  it  shall  be  presumed  that  the  parties  have  accepted  the  pro- 
visions of  section  II  of  this  act  and  have  agreed  to  be  bound  thereby." 

[2]  Some  testimony  was  taken  upon  the  question  of  whether  defend- 
ant should  be  allowed  to  amend  its  plea,  and  a  witness  testified  that  he  had 
talked  over  the  telephone  with  the  claim  agent  of  the  defendant,  who 
said  that  the  defendant  did  not  work  under  section  II  of  the  Workmen's 
Compensation  Act.  But  this  evidence  was  not  introduced  to  sustain  the 
issue,  still  if  it  had  been,  there  is  no  proof  that  the  person  talking  over 
the  telephone  had  any  authority  to  n>ake  any  such  statement,  and,  if  he 
had,  it  took  place  long  after  the  accident,  and  is  not  the  contract  or  notice 
intended  by  the  statute,  for  it  was  not  expressed  in  any  writing  prior  to 
the  accident,  or  by  a  written  notice.  It  is  also  urged  by  the  plaintiff 
that  a  written  receipt  for  wages,  signed  by  the  decedent,  tended  to  show 
that  his  employment  was  casual.  The  receipt  contained  a  notice  that  the 
employees  of  the  company  were  not  engaged  for  a  particular  length  of 
time,  and  that  the  company  reserved  the  right  to  terminate  the  service  at 
pleasure ;  and  the  party  executing  the  receipt  agreed  to  accept  the  employ* 
ment  subject  to  being  discharged  at  any  time.  There  is  nothing  in  this 
writing  which  indicates  that  the  person  who  executed  it  accepted  a  casual 
emplo)rment,  for  under  it  the  services  might  continue  for  an  indefinite 
period.  The  trial  court  refused  the  nonsuit,  or  to  direct,  principally  upon 
the  ground  that  it  was  for  the  jury  to  say  whether  the  employment  was 
casual  or  not,  and  instructed  the  jury  that  if  it  was  casual  then  the  plain- 
tiff could  not  recover.  We  fail  to  find  in  this  case  any  evidence  that  would 
justify  an  inference  that  the  employment  was  casual.  When  the  plaintiff 
instituted  his  action  he  was  subject  to  the  statutory  presumption  that  his 
intestate  was,  at  the  time  of  his  death,  working  under  a  contract  governed 
by  section  II  of  the  Compensation  Act,  and  could  not  recover  under  sec- 
tion I  unless  he  was  able  to  overcome  that  presumption  by  showing  an 
express  contract,  or  a  notice,  in  writing  made  before  the  accident,  that 
section  II  did  not  apply.    And  the  fact  that  the  defendant  did  not  plead 
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the  want  of  these  requisites  does  not  help  the  plaintiff,  because  it  is  not 
necessary  to  plead  a  presumption  of  law.  Bennington  Iron  G>.  v.  John 
Rtitherford,  Jr.,  18  N.  J.  Law,  105,  35  Am.  Dec.  528.  The  present  case 
is  substantially  like  that  passed  on  by  this  court  in  Gregutis  v.  Waclark 
VTire  Works,  86  N.  J.  Uw,  610.  92  Atl.  354,  in  which  Mr.  Justice  Tren- 
chard  says: 

"Since  the  complaint  does  not  aver  that  the  contract  contained  any  ex^ 
press  statement,  in  writing,  that  section  II  of  the  act  was  not  intended  to 
apply,  nor  that  any  written  notice  to  that  effect  was  given,  it  is  presumed 
that  the  parties  accepted  and  were  bound  by  the  |)rovisions  of  that  section.*' 

The  effect  of  the  case  is  that  in  an  action  by  an  employee  for  injuries 
suffered  in  the  course  of,  and  growing  out  of  his  employment,  he  must' 
aver,  if  he  wishes  to  avoid  the  application  of  section  II  of  the  Workmen's 
Compensation  Act,  an  agreement  in  writing,  or  a  written  notice  given, 
such  as  is  required  by  the  statute,  and  what  he  was  bound  to  aver  as  a 
cause  of  action  he  must  prove,  and  if  he  fails  in  this  he.  has  not  made 
out  his  right  to  recover.  Not  having  done  that  in  this  case,  defendant 
was  entitled  to  a  direction  in  its  favor,  and  therefore  the  refusal  to  ac- 
cede to  the  defendant's  request  was  an  error  for  which  this  judgment  must 
be  reversed;  and  it  is  so  ordered. 

Mintum,  J.,  dissenting.  , 


-♦♦♦- 


RANDOLPH   V.    HAMMERSLEY    MFG.    CO.      (No.  42.) 
(Court  of  Errors  and  Appeals  of  New  Jersey.    June  14,  1920.) 
Ill  Atlantic  Reporter  15. 

(Syllabus  by  the  Court.) 

1.  MASTER  AND  SERVANT— AGREEMENT  TO  PAY  COMPEN- 

SATION HELD  NOT  SUPPORTED  BY  EVIDENCE. 

This  suit  was  brought  under  the  Workmen's  Compensation  Act,  alleg- 
ing in  the  complaint  an  agreement  to  pay  compensation  for  the  injury, 
within  one  year  after  the  accident,  as  provided  by  the  statute  held,  there 
was  no  evidence  from  which  such  an  agreement  could  be  inferred.  The 
payments  of  wages  and  the  doctor's  bill  alone  is  not  sufficient  from  which 
such  an  implied  agreement  can  be  inferred. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [3].) 

2.  CASES  DISTINGUISHED. 

The  cases  of  Holzapfel  v.  Hoboken  Mfrs.  R.  Co.,  92  N.  J.  Law,  193. 
104  Atl.  209;  O'Brien  v.  Scandinavian-American  Line,  109  Atl.  517,  decided 
March  1,  192a  Dupont  v.  Spocidio,  90  N.  J.  Law,  438,  101  Atl.  407,  dis- 
tmguished. 

Appeal  from  Supreme  Court. 

Suit  by  Earlc  F.  Randolph  against  the  Hammersley  Manufacturing 
Company.  Verdict  was  directed  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Collins  &  Corbin,  (jeo.  S.  Hobart,  and  Edward  A.  Markley,  all  of 
Jersey  City,  and  Harry  Weinberger,  of  Passaic,  for  appellant 
Clarence  B.  Tippett,  of  New  York  City,  for  respondent 
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Per  Curiam.  [1,  2]  This  suit  was  commenced  on  December  23,  1919. 
The  complaint  alleged  an  injury  to  the  plaintiff  caused  by  an  accident  on 
August  21,  1914.  The  accident  arose  out  of  and  in  the  course  of  the 
employment  of  the  plaintiff  by  the  defendant.  The  basis  of  the  complaint 
is  an  allegation  that  the  plaintiff  and  the  defendant  entered  into  an  agree- 
ment providing  for  the  payment  of  compensation  by  the  defendant  to  the 
plaintiff,  for  such  injury,  under  and  by  virtue  of  the  provisions  of  the 
Workmen's  Compensation  Act  (P.  L.  1911,  p.  134).  The  trial  court  directed 
a  verdict  for  the  defendant  on  the  ground  that  the  testimony  showed 
there  was  no  agreement  on  the  part  of  the  defendant  to  pay  the  plaintiff 
anything.    Thi^  is  the  sole  ground  of  appeal.    The  plaintiff  testified: 

*'Q.  Now,  did  you  ever  make  a  request  or  demand  upon  the  company 
for  compensation?     A.  No,  sir." 

The  president  and  treasurer  of  the  defendant  company  testified  to  the 
same  effect.  We  are  unable  to  find  any  evidence  in  the  record  that  would 
justify  even  an  inference  that  the  parties  had  agreed  upon  any  compensa- 
,  tion  for  the  injury.  This,  in  our  view,  disposes  of  the  question  involved 
in  this  appeal,  with  the  result  that  it  was  not  error  for  the  trial  court  to 
direct  a  verdict  for  the  defendant  The  argument  of  the  appellant,  how- 
ever, is:  The  plaintiff  was  injured  on  August  21,  1914;  he  returned  to 
work  on  May  1,  1915,  and  continued  to  work  until  December  31,  1915;  he 
received  during  this  time  from  the  defendant,  with  the  exception  of  a 
month,  when  he  went  on  a  vacation,  his  salary  of  $125  per  month.  The 
defendant  also  paid  the  doctor's  bills.  The  plaintiff  had  at  no  time  en- 
tered into  agreement  not  to  be  bound  by  the  terms  of  the  Workmen's 
Compensation  Act.  See  McNutt  v.  Adams  Express  Co.,  Ill  Atl.  13,  de- 
cided March  term  1920.  An  express  agreement  is  not  relied  upon.  But 
it  is  urged  that  it  was  a  question  for  the  jury  to  say  under  this  evidence 
and  the  inferences  to  be  drawn  therefrom  whether  the  the  plaintiff  had 
established  the  implied  agreement  upon  which  the  suit  was  based.  It  is 
further  urged  that  under  the  cases  of  Holzapfel  v.  Hoboken  Mfrs.  R.  Co^ 
92  N.  J.  Law,  193,  104  Atl.  209,  and  O'Brien  v.  Scandinavian-American 
Line  No.  32,  109  Atl.  517,  decided  March  1,  1920,  this  suit  can  be  main- 
tained. But  those  cases  are  not  an  authority  for  any  such  position.  In 
each  of  those  cases  there  was  a  definite  contract,  identical  in  form,  en- 
tered into  in  writing,  in  terms  distinct  and  clear.  The  contracts  provided 
for  specific  compensation  under  the  statute.  The  actions  were  for  liqui- 
dated damages  only.  It  was  held  that  under  the  contracts  in  those  cases 
they  could  be  enforced  by  common-law  action.  The  common-law  courts 
had  power  to  entertain  suit  for  arrears  for  liquidated  installments  due 
under  the  contract.  That  is  not  this  case.  The  case  of  Du  Pont  v.  Spo- 
cidio,  90  N.  J.  Law,  438,  101  Atl.  407,  in  the  Supreme  Court,  simply  held 
that  there  was  evidence  justifying  the  finding  by  the  trial  judge  that  there 
was  an  agreement  for  compensation^  and  when  such  agreement  was  in 
fact  made  it  relieves  the  claimant  of  the  obligation  to  bring  his  suit  with- 
in one  year  after  the  injury.  A  petition  filed  after  one  year  from  the 
date  of  the  injury  in  the  court  of  common  pleas  was  sustained,  because 
of  the  agreement. 

The  judgment  of  the  Supreme  Court  will  be  affirmed. 
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ROTH  V.  ADIRONDACK  CO. 

(New    York   Supreme    Court,    Appellate    Division,    Second    Department 

July  27,  1920.) 

183  New  York  Supplement  717. 

MASTER  AND  SERVANT  —  INJURY  TO  WAITRESS  BY  EM- 
PLOYER'S DRIVER  HELD  OUTSIDE  OF  HER  EMPLOY- 
MENT, AND  NOT  GOVERNED  BY  FELLOW  SERVANT 
RULE. 

Where  the  contract  of  employment  entitled  a  waitress  to  ride  free  in 
her  employer's  hotel  bus  when  she  was  on  personal  errands^  during  hei 
oflF  hours,  and  she  was  injured  by  the  negligence  of  the  chauffeur  while 
returning  with  him  to  report  for  duty,  such  injury  did  not  anse  in  her 
employment,  so  as  to  make  her  and  the  chauffeur  fellow  servants,  and 
reijuire  her  to  proceed  under  the  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  194,  375[1].) 

Appeal  from  Trial  Court,  Kings  County. 

Action  by  Rose  Roth  agamst  the  Adirondack  Company.  From  a 
judgment  for  plaintiff,  entered  in  the  office  of  the  clerk  of  Kings  county, 
on  a  verdict  for  damages  for  personal  injuries,  and  from  an  order  de- 
nying defendant's  motion  for  new  trial,  defendant  appeals.  Judgment 
and  order  affirmed. 

Argued  before  Jenks,  P.  J.,  and  Rich,  Putnam.  Blackmar,  and  Kelly 
JJ. 

Edward  P.  Mowton.  of  New  York  City  (William  M.  Wherry,  Jr.,  of 
New  York  City,  on  the  brief),  for  appellant. 

Samuel  Greenbaum,  of  New  York  City,  for  respondent. 

Kelly,  J.  The  appellant  argues  that  at  the  time  of  the  accident  the 
plaintiff  was  its  employee,  engaged  in  its  service ;  that  the  negligence  of  the 
driver  of  the  automobile  in  which  she  was  riding  was  the  negligence  of 
a  fellow  servant,  for  which  defendant  was  not  I. able;  and  that  the  plain- 
tiff must  seek  compensation  for  her  injuries  from  State  Industrial  Com- 
mission under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67.) 

We  think  that  on  the  evidence  m  this  case  the  plaintiff  was  not  en- 
gaged in  the  work  of  the  defendant  at  the  time  of  the  accident,  and  that 
the  driver  of  the  automobile  was  not  her  fellow  servant.  Under  her 
contract  of  employment  she  was  engaged  as  a  waitress  at  the  White  Face 
Inn,  and  her  hours  of  work  and  the  labor  which  she  was  engaged  to 
perform  were  specified.  She  slept  in  a  dormitory  upon  the  hotel  grounds. 
She  reported  for  duty  at  7  o'clock  in  the  morning.  Her  work  was  in  the 
dining  room  of  the  hotel.  Before  the  dining  room  doors  opened  for  break- 
fast, she  swept,  dusted,  filled  the  water  bottles,  and  prepared  the  tables  to 
which  she  was  assigned.  The  doors  opened  at  8  o'clock,  and  she  waited 
upon  the  guests  until  the  dining  room  closed  at  half  past  9,  when  she 
cleaned  up,  changed  the  table  linen,  and  did  whatever  side  work  was  ne- 
cessary, and  was  through  at  10  o'clock.  She  testifies,  and  there  is  no 
contradiction,  that  from  10  o'clock  until  noon  she  was  on  her  own  time. 
She  went  to  her  room,  went  out  for  a  walk,  or  followed  her  oWn  inclina- 
tion, doing  no  work  for  the  defendant  until  noon,  when  she  again  reported 
for  lunch  in  the  house  dining-room.  She  says:  '*Once  out 
of  the  dining  room,  I  was  through  until  lunch  time."  Her  lunch  occupied 
her  from  20  minutes  to  half  an  hour.     She  then  went  over  to  the  hotel 
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and  repeated  her  preparation  of  the  tables  until  the  doors  opened  and 
the  guests  came  in  at  1  o'clock.  .  She  waited  on  the  tables  until  the  grucsts' 
lunch  was  over.  The  dining  room  doors  closed  at  2  o'clock.  Sometimes 
her  work  was  completed  at  2  o'clock ;  approximately  she  was  through  by  a 
quarter  after  2,'  She  was  not  required  to  report  for  work  again  until 
6  o'clock  in  the  evening  for  dinner.  From  the  time  she  left  Ae  dining 
iloom  after  lunch  she  did  no  work  in  the  dining  room  or  in  any  part  of  ' 
the  hotel,  and  she  was  never  requested  to  do  any  work.  Her  tim€  was  her 
her  own  up  to  6  o'clock. 

When  she  was  employed,  she  was  promised  $18  a  month,  with  room 
and  board,  and  in  addition  the  defendant  agreed  that  if,  during  her  off 
hours,  she  desired  to  visit  the  neighboring  village  of  Lake  Placid,  she 
would  be  given  free  transportation  upon  the  hotel  bns,  rimning  regularly, 
for  the  convenience  of  the  guests,  between  the  hotel  and  the  railroad  sta- 
tion in  the  village.  She  was  required  to  obtain  a  pass  or  ticket  at  the 
hotel  office,  which  she  surrendered  to  the  chauffeur  operating  the  defend- 
ant's bus.  He  testified  that  every  one  riding  on  the  bus  must  pay  fare, 
have  the  ride  charged  at  the  hotel  office,  or  produce  a  pass.  He  said: 
"The  help  had  to  [pay]  if  they  didn't  have  a  pass,  and  the  guests." 

On  the  afternoon  of  the  accident,  having  completed  her  work  at  2 
o'clock,  and  being  off  duty  until  6,  she  desired  to  do  some  personal 
shopping  in  the  village,  and  applied  for  and  obtained  a  bus  pass.  She 
entered  the  bus  with  four  other  waitresses.  The  wife  of  the  manager  of 
the  hotel  was  also  a  passenger.  The  bus  was  on  one  of  its  regular  trips 
to  the  railroad  station.  She  rode  to  the  village,  where  she  alighted  with 
the  other  passengers;  the  bus  going  on  to  the  station  in  charge  of  the 
chauffeur  with  the  hotel  porter  to  meet  an  incoming  train.  On  its  return 
from  the  railroad  station,  the  plaintiff  and  her  companions  boarded  the 
bus  in  the  village,  and  it  proceeded  towards  the  hotel,  some  three  mile^ 
away.  This  was  between  half  past  3  and  4  o'clock  in  the  afternoon.  In  the 
ordinary  course  the  plaintiff  would  have  reached  ^er  dormitory  about  4 
o'clock,  leaving  her  about  two  hours'  free  time  before  she  was  obliged 
to  report  for  duty.  Between  the  village  and  the  hotel  the  bus  turned  over, 
and  the  plaintiff  received  injuries  for  which  she  has  recovered  a  verdict, 
upon  her  allegation  that  they  were  occasioned  by  negligence  on  the  part 
of  defendant  and  without  fault  on  her  own  part.  There  was  evidence 
justifying  a  finding  by  the  jury  that  the  accident  was  occasioned  by  the 
carelessness  of  the  chauffeur  in  driving  the  bus  on  the  return  trip. 

Upon  the  evidence  in  the  case  I  think  that,  while  it  is  true  that  plain- 
tiff was  hired  by  the  month,  and  in  one  sense  continued  in  defendant's 
employment  wherever  she  might  be,  still  at  the  time  of  the  accident 
she  was  not  engaged  in  defendant's  work,  and  she  was  not  a  fellow  servant 
with  the  driver  of  the  hotel  bus.  Her  shopping  trip  to  the  village  was  no 
part  of  her  duty  as  defendant's  employee.  Her  time  was  her  own.  In 
pursuance  of  its  contract  the  defendant  was  transporting  her  between  the 
village  and  the  hotel.  She  was  free  to  go  to  Lake  Placid  village  to  shop, 
or  to  stay  in  her  own  room,  as  she  saw  fit.  When  she  decided  to  go  to  the 
village,  the  defendant  was  rendering  her  a  service  which  it  agreed  to 
perform  for  her.  The  defendant  did  not  pay  her  to  ride  in  the  bus;  on 
the  contrary  she  paid  defendant  for  the  ride.  It  was  part  of  the  t:on- 
sideration  for  her  service.  She  was  traveling  for  her  own  purposes,  and 
and  the  right  of  defendant  to  her  services  was  suspended.  She  was  not 
going  to  work.  She  had  two  hours  after  the  return  of  the  bus  in  which 
her  time  was  her  own. 

In  Matter  of  Daly  v.  Bates  &  Roberts.  224  N.  Y.  126,  120  N.  E.  118. 
the  claimant  was  a  laundress  employed  in  a  hotel  in  New  York  City. 
Her  hours  were  from  7:15  a.  m.  to  5  or  5 :30  p.  m.  She  received  as  wages, 
mone^,  board,  and  lodging,  and  after  regular  hours  she  had  the  privilege 
of  using  the  laundry  to  do  her  own  laundry  work.    On  the  day  of  her  ac- 
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ddent  she  finished  her  work  in  the  laundry  about  4 :30  p.  m.,  and  during  the 
evening,  while  engaged  in  the  laundry  doing  her  own  work,  she  injured 
her  wrist.  The  State  Industrial  Commission  held  that  the  injury  arose 
put  of  and  in  the  course  of  her  employment,  and  their  award  was  affirmed 
by  this  court  in  the  third  department.  But  this  Court  of  Appeals  reversed 
the  order,  holding  that  the  injury  did  not  arise  from  or  in  the  course  of  her 
Employment,  that  her  employment  as  laundress  was  to  be  performed  with- 
in established  hours,  and  that  at  the  time  of  the  accident  she  had  com- 
pleted her  labors  for  her  employer,  and  her  duty  to  her  employer  did  not 
require  her  presence  in  the  laundry  until  the  following  morning.  Judge 
Hogan,  writing  for  the  court,  says: 

*'The  accident  occurred  in  the  evening  while  she  was  engaged  in  doing 
work  personal  to  herself.  At  that  time  she  was  not  engaged  in  the  per- 
formance of  any  duty  she  was  employed  to  perform,  or  directly  con- 
nected with  or  incidental  to  the  work  of  the  employer;  but  her  labor 
there  was  entirely  disassociated  with  the  work  of  her  employer.  The 
fact  that  she  was  permitted  to  use  the  laundry  for  her  personal  benefit  did 
not  change  the  relation  of  the  parties.  Brienen  v.  Wisconsin  Public  Service 
Comm.,  166  Wis.  24.  163  N.  W.  1^.  Had  the  claimant  remained  in  her 
room  in  the  hotel  and  engaged  her  time  in  mending  her  cloth- 
ing, and  while  so  engaged  met  with  an  accident  by  reason  of  using  a 
scissors,  it  could  scarcely  be  held  that  such  injury  would  arise  out  of  and 
in  the  course  of  her  employment,  or  was  incidental  thereto.  Matter  of 
De  Filippis,  170  App.  Div.  153,  155  N.  Y.  Supp.  761,  affirmed  219  N.  Y. 
581,  114  N.  E.  1064.  Hallett's  Case  (May  28,  1918),  230  Mass.  326,  119  N. 
E.  673;  Griffith  v.  Robbins  (Court  of  Appeal,  England,  December  14, 
1916)  10  Butterworth*s  Workmen's  Compensation  Cases,  92.  In  the 
latter  case  a  girl  employed  as  a  parlor  maid  was  sitting  in  the  kitchen,  oc- 
cupying her  spare  time  in  mending  a  rent  m  her  dress.  Hearing  a  bell 
rung  by  her  mistress,  she  left  the  darning  needle  in  her  dress  and  went  to 
answer  the  bell.  In  walking  to  the  door  she  managed  in  some  way  to  drive 
the  needle  into  her  knee,  breaking  it  off  short,  causing  her  serious  injury. 
An  award  was  made  in  her  favor,  which  was  reversed  by  the  Court  of 
Appeal  of  England,  and  it  was  there  held  there  was  no  evidence  to  show 
that  the  injury  was  due  to  any  risk  incidental  to  her  emplo3anent  and 
that  the  accident  did  not  arise  out  of  her  employment." 

The  applicant  in  the  case  at  bar  cites  Matter  of  Littler  v.  Puller  Co., 
223  N.  Y.  369,  119  N.  E.  554,  and  Vick  v.  N.  Y.  C.  &  H.  R.  R  R.  Co.,  95  N. 
Y.  267,  47  Am.  Rep.  36,  cases  where  an  employer  provided  vehicles,  an 
automobile  in  one  case  and  a  railroad  train  in  the  other,  for  the  specific 
purpose  of  carrying  workmen  to  and  from  the  place  of  employment  in 
order  to  secure  their  services.  I  do  not  think  either  of  the  cases  affects 
the  plaintiff's  right  to  recover  in  tbe  present  case.  The  transportation  in 
the  cases  cited  was  part  and  parcel  of  the  work  itself.  Indeed,  Judge 
Pound  says  in  Matter  of  Littler  v.  Fuller  Co.,  supra: 

"The  day's  work  began  when  he  [claimant]  entered  the  automobile 
truck  in  the  morning  and  ended  when  he  left  it  in  the  evening.  ♦  ♦  ♦ 
The  case  should  be  different  if  at  the  time  of  the  accident  claimant  had 
been  on  the  railroad  train  on  his  way  to  or  from  Great  Neck"  (the  station 
at  which  the  automobile  leceived  and  delivered  the  workmen). 

A  case  similar  to  the  one  at  bar  is  Pierson  v.  Interborough  Rapid 
Transit  Co.,  184  App.  Div.  678,  172  N.  Y.  Supp.  492,  where  the  plaintiff, 
an  elevated  railroad  guard  having  been  on  duty  for  some  hours,  had  two 
houis  off.  His  time  was  at  his  disposal  for  that  period.  He  was  in  uni- 
form, but,  instead  of  leaving  the  train,  he  remained  on  board,  intending  to 
visit  his  dentist,  but  also  with  the  intention  of  stopping  off  to  collect  his 
pay.  There  was  a  collision,  in  which  he  was  injured.  Judge  Sheam, 
writing  for  a  unanimous  court,  and  citing  the, Daly  Case,  supra,  held  that 
he  was  "off  duty";  that  the  injury  was  not  received. while  he  was  doing 
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the  duty  he  was  employed  to  perform,  nor  was  it  a  natural  incident  of  the 
work.  The  court  deaded  that  plaintiff  was  not  relegated  to  the  Work- 
men's Compensation  Act. 

It  seems  to  me  that  these  considerations  dispose  of  the  additional  claim 
of  appellant  that  the  injury  was  occasioned  by  the  negligence  of  a  fellow 
servant,  for  which  defendant  was  not  responsible.  The  fellow  servant 
rule  applies  to  servants  of  a  common  master  co-operating  or  engaged  in 
a  particular  work.  I  can  find  no  such  relation  between  the  plaintiff  and  the 
chauffeur.  In  my  opinion,  the  plaint,  ff  was  not  working  for  the  common 
employer  at  the  tme  of  the  accident.  O'Bieme  v.  Stafford,  87  Conn,  354, 
87  Atl.  743.  46  L.  R.  A.  (N.  S.)   1183. 

I  recommend  affirmance  of  the  judgment  and  order  appealed  from, 
with  costs.    All  concur. 


BEGENDORF  v.  SWIFT  &  CO..  Inc 

(New    York   Supreme    Court,    Appellate    Division,    Third    Department. 
September  8,  1920.) 

183  New  York  Supplement  917. 

1.  MASTER  AND  SERVANT— COMPENSATION  MAY  BE  BASED 

ON  TIPS. 

Employees,  receiving  tips  from  third  parties,  are  entitled  to  have  such 
tips  considered  in  determining  the  amount  of  their  awards  under  the 
Workmen's  Compensation  Law,  provided  the  employers  contemplate  that 
employees  should  receive  such  gratuities. 

(For  other  cases,  see  Master  and  servant,  Dec.  Dig.  §  385 [1].) 

2.  MASTER     AND     SERVANT  —  COMPENSATION   HELD   IM- 

PROPER BECAUSE  BASED  ON  TIPS  RECEIVED  WITHOUT 

EMPLOYER'S  KNOWLEDGE. 

Where  a  truck  drver  employed  to  deliver  meat  received  tips  from 
customers  without  the  knowledge  of  the  employer,  the  amount  so  received 
should  not  be  considered  in  fixing  amount  of  compensation  under  the 
Workmen's  Compensation  Law,  in  the  absence  of  evidence  of  a  custom 
to  give  tips  to  persons  so  employed. 

(For  other  cases,  see  Master  and  servant,  Dec.  Dig.  §  385[1].) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Benjamin 
Begendorf  for  compensation  for  injuries,  opposed  by  Swift  k  Co..  In- 
corporated, employer  and  self -insurer.  Award  for  claimant  by  State 
Industrial  Commission,  and  the  employer  and  self-insurer  appeals.  Award 
reversed,  and  matter  remitted  to  commission. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Lewis  A.  Ackley,  of  New  York  City  (William  H.  Hartley,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty  Gen.  (E.  C.  Aiken,  Deputy  Atty.  (jcn^  of 
counsel),  for  State  Industrial  Cammission. 
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.Cochrane,  J.  The  claimant,  who  was  receiving  $25  a  week  as  com- 
pensation from  h;s  employer,  also  received  on  an  average  $5  per  week 
as  tips  from  the  customers  of  the  latter.  The  question  is  whether  such  tips 
should  be  taken  into  consideration  in  fixing  the  amount  of  compensation. 
He  was  a  tnick  driver,  and  del'vered  meat  for  the  employer,  a  corporation 
engaged  in  the  meat  business.  The  tips  were  received  by  him  when  mak- 
ing deliveries  of  meat  to  the  customers  of  the  employer.  It  is  admitted 
that  the  employer  had  no  knowledge  of  these  gratuities. 

[1]  Pullman  porters,  restaurant  waiters,  taxicab  drivers,  and  others 
receiving  tips  from  third  parties  are  entitled  to  have  such  tips  considerea 
in  determining  the  amount  of  their  awards  for  injuries  under  the  Work- 
men's Compensation  Law  (Consol:  Laws,  c.  67),  providing  the  empo'yers 
in  such  cases  contemplate  and  intend  that  their  employees  shall  receive 
such  gratuities.  In  such  cases  the  compensation  paid  by  the  employers 
7*8  correspondingly  less,  and  they  are  therefore  benefited  by  such  gratuties. 
That  was  the  theory  of  the  decisions  in  Matter  of  Bryant  v.  Pullman 
Co.,  188  App.  Div.  311,  177  N.  Y.  Supp.  488,  affirmed  228  N.  Y.  579,  127 
N.  E.  909,  and  Matter  of  Sloat  v.  Rochester  Taxicab  Co ,  177  App.  Div. 
57,  163  N.  Y.  Supp.  904,  affirmed  221  N.  Y.  491,  116  N.  E.  1076.  The  case 
is  different  when  an  employee  secretly  receives  gratuities  from  outside 
parties,  not  within  the  knowledge  or  contemplation  of  his  employer. 

[2]  If  the  claimant  in  this  case  performed  services  for  the  customers 
of  the  employer  for  which  he  was  not  paid  by  the  latter,  he  was  doing 
something  outside  of  his  employment,  and  compensation  or  gratuities  re- 
ceived by  him  therefor  without  the  knowledeg  of  the  employer  cannot  be 
made  the  basis  of  compensation.  There  is  no  evidence  of  custom  to  give 
tips  to  persons* engaged  in  such  bus'ness  as  the  claimant.  If  there  was 
such  a  custom,  no  one  knew  it  better  than  he,  and  he  makes  no  such 
claim.  Secret  compensation  from  third  parties  to  an  employee  under  the 
circumstances  here  disclosed  is  not  consisteiy  with  his  loyalty  to  his  em- 
ployer and  is  not  commendable,  and  certainly  should  -not  be  rewarded 
at  the  expense  of  the  employer,  by  increased  compensation  for  injuries. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the  com- 
mission.   All  concur,  except 

John  M.  Kellogg,  P.  J.  (dissenting).  The  only  question  here  is 
whether  the  claimant,  who  was.  receiving  $25  a  week  from  his  em- 
ployer, can  have  his  compensation  increased  because  he  was  receiving 
tips  averaging  $5  per  week.  We  held  in  Sloat  v.  Rochester  Taxicab 
Co.,  177  App.  Div.  57,  163  N.  Y.  Supplement.  904  affirmed  by  the  Court  of 
Appeals  221  N.  Y.  491  116,  N.  E.  1076.  that  tips  received  by  a  taxi- 
cab  driver  may  be  treated  as  a  part  of  the  wages  where  the  employer 
and  employee  both  understood  that  tips  were  to  be  received  and  re- 
tained by  the  employee.  Substantially  the  same  result  was  reached  in 
Bryant  v.  Pullman  Co.,  188  App.  Div.  3M,  177  N.  Y.  Supp.  488,  re- 
cently affirmed  without  opinion  by  the  Court  of  Appeals.  This  case, 
in  my  judgment  falls  withm  the  rule  of  the  above  cases. 

The  claimant  was  driving  a  delivery  wagon  which  carried  meat  from 
packing  house  to  packing  house,  and  ussually  drew  a  load  a  day  from 
the  packing  house  to  retail  dealers.  The  retail  dealers,  especially  in 
very  hot  weather,  would  desire  him  to  assist  in  hanging  up  the  meat 
and  caring  for  it  after  it  was  delivered  at  the  shop,  and  for  perform- 
ing this  service  they  frequently  gave  him  tips.  He  concedes  that  his 
superior  and  the  officials  who  employed  him.  did  not  know  he  was 
receiving  tips,  and  that  nothing  was  said  about  tips  when  the  employ- 
ment was  entered  upon  some  years  before.  Originally  the  wages  were 
$18  per  week,  which  was  gradually  increased,  until  at  the  time  of 
the  accident  he  was  receiving  $25  a  week  from  the  company.  The 
sttUe  foreman,  who  employed  him  for  the  company,  and  who  appear- 
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ed  for  the  company  upon  the  hearing,  testified  that  he  did  not  know 
that  the  drivers  received  tips,  because  he  never  went  among  tllen»  to 
inquire.    He  was  then  asked: 

"Q.  Isn't  it  a  common  thing  for  people  who  get  service  of  a  driver  of 
a  truck  to  give  him  tips,  if  he  does  them  some  favors?  A.  Well,  I  sup- 
pose there  might  be  tips  that  v^ay.  Of  course,  that  I  don't  know.  Q.  Is 
there  any  objection  to  his  taking  a  tip,  if  anybody  offers  it  to  him?  A. 
No,  sir.  Q.  Suppose  he  were  delivering  meat  to  a  butcher,  and  the  bat- 
cher asked  him  to  put  it  up  in  the  ice  box,  'for  which,*  he  says,  *I  will 
give  you  a  half  a  dollar.'    Any  objection  to  his  doing  that?  A.  No»  sir.** 

The  company  did  not  give  very  satisfactory  evidence  as  to  the  cus- 
tom in  the  trade  as  to  giving  tips  to  drivers.  Under  the  evidence  I 
think  it  was  a  fair  question  of  fact  whether  the  employer  permitted 
him  to  perform  extra  service  for  which  he  would  receive  tips;  the 
company  deeming  it  for  its  beneftt  to  have  its  customers  satisfactorily 
served.  The  commission  was  justified  in  concluding  that  the  company 
was  willing  to  have  the  service  performed  and  the  customer  pay  its 
employee  therefor. 

We  are  not  holding  that  tmexpected  tips,  received  by  an  employee 
without  right,  without  the  knowledge  or  consent  of  the  employer,  may 
be  used  to  increase  the  wages  as  a  basis  for  compensation.  We  con- 
sider that  this  case  presented  a  simple  ^estion  of  fact  whether  the 
tips  were  received  for  extra  service  done  for  the  benefit  of  the  em- 
ployer and  with  its  consent^  express  or  implied,  which  resulted,  in  in- 
creasing the  wages  its  employee  was  receiving .  for  his  service.  The 
statute  is  to  be  liberally  construed  for  the  employee;  the  facts  and  the 
inference  to  be  drawn  rest  solely  with  the  commi^ion.  We  cannot 
say^  that  its  determination  of  this  fact  is  without  some  evidence  to  sus- 
stain  it 

The  award  should  therefore  be  affirmed. 


FOSKET  V.  A.  J.  BUSCHMANN  CO.  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 
September   8,    1920.) 

183   New   York   Supplement  919 

MASTER  AND  SERVANT— COMPENSATION  CLAIMANTS  HELD 

NOT  SHOWN  TO  BE  DEPENDENTS. 

In  a  proceeding  undec  the  Workmen's  Compensation  Law  to  obtain 
compensation  for  death,  evidence  held  insufficient  to  support  the  finding 
of  dependency  on  the  part  of  the  mother  and  an  infant  brother  of  the  de- 
cedent, who  paid  the  mother  $15  per  week. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5]:)  - 

Cochrane,  J,,  and  John  M.  Kellogg,  P.  J.,  dissenting.  ;. 


Appeal  from  State  Industrial  Commission. 

Proceeding  by  Margaret  Fosket  imder  the  Workmen's.  Compensation 
Law  to  obtain  compensation  for  the  death  .of  her  son,  Robert  J.  Fos- 
ket, opposed  by  the  A.  J.  Buschmann  Company,  the  employer,  and  the 
JEtndL  Life  Insurance  Company,  insurance  carrier.  There  was  an  award 
of  compensation,  and  the  employer  and  insurance  carrier  appeal  Award 
reversed,  .and. claim. d^smissed^ .;     ...........       .  -  „^ 
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Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

James  B.  Henncy,  of  New  York  City  (William  H.  Foster,  of  Syra- 
cuse, of  counsel),  .for  appellants. 

Charles  D.  Newton.  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Woodward,  J.  Robert  J.  Fosket,  aged  24  years,  received  injuries 
fiom  which  he  died  almost  immediately  while  emfloyed  by  A.  J.  Busch- 
mann  Company,  electrical  contractors,  on  the  23d  day  of  December 
1919.  No  questions  relating  to  liability  for  the  injuries  arise  upon 
this  appeal.  The  only  questions  relate  to  the  dependency  of  the  mother 
and  an  infant  brother  of  the  deceased,  to  whom  the  State  Industrial  Com- 
mission has  made  awards. 

The  decedent  left  him  surviving  no  wife  or  children  under  the  age 
of  18  years,  and  in  order  to  make  any  distributions  for  death  benefits, 
outside  of  the  funeral  expenses,  it  is  necessary  to  find  brothers  and 
sisters  under  the  age  of  18  years  who  were  "dependent  upon  the  de- 
ceased at  the  time  of  the  accident,!'  or  a  parent  or  parents,  or  grand- 
parents, who  were  "dependent  upon  him  at  the  time  of  the  accident" 
(Workmen's  Compensation  Law  [Consol.  Laws,  c.  67]  §  16,  subd.  4), 
and  the  State  Industrial  Commission,  by  its  order,  has  discovered  such 
persons  in  the  mother  of  the  decedent  and  a  brother  14  years  of  age, 
while  a  sister  of  16  years  of  age,  apparently  in  the  same  position  as 
the  minor  brother,  is  excluded  from  the  award. 

The  employer  and  the  insurance  carrier  appeal  from  this  award 
and  urge  that  the  evidence,  under  the  rules  laid  down  by  this  court, 
does  not  show  the  dependency  of  the  persons  named.  The  record  in 
this  case  consists  of  the  sworn  statement  of  the  claimant,  Margaret 
Fosket,  in  so  far  as  the  evidence  of  dependency  is  concerned,  and  is 
as  follows: 

"I  am  the  mother  of  the  deceased,  Robert  Fosket,  who  met  his  death 
on  December  23,  1919,  while  in  the  employ  of  A.  J.  Buschmann  Com- 
pany, employed  there  as  an  electrician,  by  being  electrocuted  while  work- 
ing at  the  Astoria  Mahogany  Company,  at  the  foot  of  Blackwell  street. 
Long  Island  City.  The  deceased  was  single  and  gave  me  $15  per  week  for 
board,  lodging,  and  washing,  and  he  bought  and  paid  for  his  clothes,  but 
did  not  contribute  anything  further  than  $15  per  week  which  he  paid  for 
board,  lodging,  and  washing.  The  deceased's  father  is  alive,  and  is  em- 
ployed as  a  letter  carrier  in  the  post  office,  earning  $1,500  per  year.  De- 
ceased also  left  a  brother  who  is  28  years  of  age,  and  who  livess  with 
me  and  pays  me  $10  per  week  for  board,  lodging,  and  washing.  This 
brother  is  contemplating  being  married,  and  of  late  has  not  given  me 
this  $10  per  week  as  I  agreed  to  let  him  have  it  in  order  to  prepare  for 
his  marriage.  I  have  also  two  younger  children,  one  14  and  the  other  16 
years  of  age,  and  they  both  attend  school." 

She  testified  that  Cieorge,  the  28  years  old  brother,  stopped  paying 
his  $10  per  week  in  November  prior  to  the  death  of  Robert  in  De- 
cember, and  that  he  had  not  since  resumed  such  pa3rments,  though 
living  with  his  mother.  Of  course  there  is  no  legal  liability  on  the 
part  of  the  mother,  as  there  was  not  on  the  part  of  Robert  to  support 
George.  He  was  28  years  of  age,  and  presumably  able  to  care  for  himn 
self,  and  the  fact  that  the  mother  waived  the  payment  of  board  does 
not  tend  in  any  manner  to  show  dependency  on  her  pa!rt.  (jeorge 
does  not  have  to  be  boarded,  lodged,  or  otherwise  cared  for,  and  the 
claimant's  husband  draws  $1,500  per  year  and  owes  the  legal  duty  of 
supporting  his  wife  and  minor  children.  There  is  no  evidence  that 
he  is  not  able  to  do  this;  the  fact  that  boarding  and  caring  for  George 
Vol.  VI— Comp.  S7. 
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gratuitously  increases  the  family  expenses  beyond  the  apparent  in- 
come does  not  const  tute  dependency  on  the  part  of  the  claimant  and 
her  infant  son.  So  far  as  the  record  discloses,  when  Robert  was  at 
home  paying  $15  per  week  the  table  costs  of  the  family,  including 
George,  aggregated  $25  or  $30  per  week,  and  the  husband  was  con- 
tributing $54  twice  a  month,  out  of  which  the  claimant  says  she  paid 
all  of  his  expenses.  It  is  not  claimed  that  Robert  was  contributing 
gratuitously  to  the  famly;  he  was  paying  $15  per  week  for  board, 
lodging,  and  washing,"  but  "did  not  contribute  anything  further  than 
$15  per  week,  which  he  paid  for  board,  lodging,  and  washing."  It 
may  be  assumed  that  this  was  a  liberal  payment  in  an  humble  family 
for  board,  lodging,  and  washing,  but  it  is  not  pretended  that  t  was  a 
gift;  it  was  a  payment  from  a  man  24  years  of  age  for  board,  lodg- 
ing, washing,  and  whi^e  it  probably  resulted  in  some  degree  of  profit, 
it  is  not  shown  to  have  b«en  the  result  of  dependency  on  the  part 
of  the  mother.  There  is  no  reason  to  suppose  that  she  would  stand 
in  n^d  of  any  of  the  ordinary  comforts  and  conveniences  of  her 
station  in  life  if  Robert  had  lived  with  some  other  family  and  had 
not  paid  anything  into  the  funds  of  the  household. 

Unless  this  court  has  been  wrong  in  the  cases  of  Pifumer  v.  Rhein- 
stein  &  Haas,  Inc.,  187  App.  Div.  821,  175  N.  Y.  Supp.  848,  Frey  v. 
McLoughlin  Bros..  Inc.,  187  App.  Div.  824,  175  N.  Y.  Supp.  873 
and  Mulraney  v.  Brooklyn  Rapid  Transit  Co.,  190  App.  Div.  774,  180 
N.  Y.  Supp.  654,  and  the  case  upon  which  these  have  been  predi- 
cated, the  award  in  ths  case  cannot  stand.  There  is  no  evidence  to 
support  the  alleged  dependency  of  the  mother  and  infant  brother  of 
the  decedent.  The  award  should  be  revesed. 

Award  reversed,  and  claim  dismissed. 

Henry  T.  Kellogg  and  Kiley,  JJ.,  concur. 

Cochrane,  J.  (dissenting).  At  the  time  of  the  death  of  Robert 
J.  Fosket  he  was  24  years  old  and  was  living  with  his  parents.  The 
other  members  of  the  family  consisted  of  an  older  brother  and  a 
younger  sister  and  brother  ,aged  16  and  14  years,  respectively,  who 
were  attending  school.  Robert  had  been  paying  to  his  mother  $15 
weekly.  From  her  husband,  who  was  a  letter  carrier,  she  received  $54 
twice  a  month.  That  was  the  only  income  of  the  family.  With  it 
she  paid  all  household  expenses,  performing  herself  all  the  household 
service,  including  substantially  all  the  laundry  work.  The  oldest  son 
was  about  to  be  married  and  leave  home,  and  was  retaining  with 
a  view  to  that  event  all  of  his  earnings,  contributing  nothing  to  the 
family.  The  mother  testifies  that  she  paid  $29  a  month  for  house 
rent,  and  that  the  table  supplies  for  the  family  of  six  cost  from  $25 
to  $30  a  week.  If  a  deduction  of  one-third  be  made  from  this  last 
item,  which  would  be  the  proportionate  share  of  that  item  chargeable 
to  the  deceased  son  and  to  the  son  who  was  about  to  marry  and  leave 
home,  it  follows  that  the  $108  a  month  contributed  by  the  claimant's 
husband  to  the  family  expenses  would  about  pay  the  rent  and  table 
supplies  for  the  fam.ly  of  four,  leaving  nothing  for  clothing,  fuel^  and 
incidental  expenses.  In  corroboratiqn  of  this  conclusion,  the  claimant 
testified  that  since  the  death  of  Robert  she  had  been  obliged  to  use 
$100  which  prior  to  that  time  she  had  saved.  That  saving  represents 
the  entire  property  of  the  family,  except  that  her  husband  may  per- 
haps have  a  $50  Liberty  Bond.  I  think  it  cannot  be  said  that  there  si 
no  evidence  of  dependency. 

John  M.  Kellogg,  P.  J.,  concurs. 
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FINKLEDAY  v.  HENRY  HEIDE,  INC.  ct  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 
September  8,  1920.) 

183  New  York  Supplement.  912 

1.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANTS 
INJURY  SHOWN  TO  HAVE  ACCELERATED  SYPHILIS. 

In  a  ptoceeding  under  the  Workmen's  Compensation  Act,  a  finding  that 
syphilis  was  accelerated  by  the  accident  held  a  legitimate  inference  from 
the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4.]) 

2.  MASTER  AND  SERVANT— FINDING  OF  FACT  CONCLUSIVE 
ON  APPEAL  FROM  COMPENSATION  AWARD. 

A  finding  of  fact  by  the  Industrial  Comm'ssion,  supported  by  evidence, 
is  conclusive  on  appeal  from  award  under  the  Workmen's  Compensation 
Law. 

(For  other  cases,  see  Master  and  Sevant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  ALLOWABLE, 
THOUGH  DISEASE  ACCELERATED  BY  INJURY  WOULD 
EVENTUALLY  HAVE  DEVELOPED. 

Where  a  syphilitic  infection  was  accelerated  by  an  injury,  it  is  no 
answer  to  claim  for  compensation  under  the  Workmen's  Compensation 
Act  that  the  disease  or  .nfection  did  not  naturally  and  unavoidably  re- 
sult from  the  injury;  it  being  sufficient  that  the  disease  existed  at  the 
time  of  the  injury,  and  was  thereby  accelerated  to  such  an  extent  as  to  im- 
pair earning  capacity,  and  it  is  immaterial  that,  if  the  acc.dent  hfid  not 
occurred,  the  claimant  eventually,  but  at  a  later  period,  would  have  de- 
veloped into  a  paralytic. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376 [2].) 

Woodward  and  Kiley,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Frederick  Finkleday  under  the  Workmen's  Compen- 
sation Act  to  obtain  compensation  for  personal  injuries,  opposed  by  Henry 
Heide,  Incorporated,  the  employer,  and  the  Globe  Indemnity  Company, 
insurance  carrier.  There  was  an  award  of  compensation,  and  the  em- 
ployer and  insurance  carrier  appeal.    Award  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Robert  M.  McCormick,  of  New  York  City  (Joseph  F.  Murray,  of 
New  York  City,  and  Irving  W.  Young,  Jr.,  of  White  Plains,  of  coun- 
sel), for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.  [1-3]  The  finding  of  the  commission  is  that  at  the 
time  of  the  accident,  'consisting  of  a  fractured  wrist,  "the  claim- 
ant had  a  syph  litic  infection,  and  the  injuries  which  he  sustained  were 
the  activating  cause  in  calling  into  activity  general  paresis."  It  does 
not  appear  whether  bis  unfortunate  affliction  results  from  the  sins  of 
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his  ancestors  or  his  own  sins.  It  is  immaterial  under  the  statute,  wc 
are  now  administering.  The  above  finding  is  sustained  by  the  evidence 
It  was  testified  that  paresis,  or,  as  it  is  sometimes  called,  general  pa- 
ralysis, is  due  to  syphilis,  and  substantially  that  any  injury,  whether 
a  fractured  wrist  or  otherwise,  or  even  an  emotional  injury,  in.  a 
syphilitic  person,  may  be  an  activating  factor'  in  the  developement  of 
paresis.  Although  at  the  time  of  the  accident  the  claimant  had  the 
syphilitic  disease,  it  had  not  at  that  time  apparently  developed  itself, 
and  did  not  interfere  with  his  ability  to  work.  But  about  a  week 
thereafter  he  Began  to  act  queerly,  and  about  three  months  thereafter 
went  to  the  hospital,  where  he  has  since  remained.  That  the  disease 
has  been  accelerated  by  the  accident  is  clearly  a  legitimate  inference 
from  the  evidence.  The  finding  of  the  commission  on  that  po'ut  is  a 
finding  on  a  question  of  fact,  and  conclusive. 

It  is  perhaps  true  that,  if  the  accident  had  not  occurred,  the  claim- 
ant eventually,  but  at  a  later  period,  would  have  developed  into  his 
present  condition.  But  that  does  not  militate  against  this  award.  It 
is  no  answer  to  this  claim  to  argue  that  the  disease  or  infection  from 
which  the  claimant  suffers  did  not  naturally  and  unavoidably  result 
from  the  injury.  It  is  sufficient  if  the  disease  existed  at  the  time  of 
the  injury  and  was  thereby  accelerated  to  such  an  extent  as  to  impair 
the  earnmg  capacity.  Both  sides  of  that  question  were  discussed  in 
Matter  of  Van  Keuren  v.  Dwight  Divine  &  Sons,  179  App.  Div.  509, 
165  N.  Y.  Supp.  1049;  aflfirmed  222  N.  Y.  648,  119  N.  E.  1083.  That 
was  a  tuberculosis  case,  and  in  principle  cannot  be  distinguished  from 
the  case  we  are  now  considering.  If  we  give  it  application  here,  an 
affirmance  of  this  award  must  follow. 

I  advise  such  affirmance. 

John  M.  Kellogg,  P.  J.,  and  Henry  T.  Kellogg,  J.,  concur. 

WpODWARD,  J.  (dissenting).  The  State  Industrial  Commission  finds 
as  conclusions  of  fact  that-^ 

"On  December  28,  1917,  while  said  Frederick  Finkleday  was  engaged 
in  the  regular  course  of  his  employment,  and  after  making  delivery  of 
goods,  ♦  *  *  the  claimant,  in  closing  the  back  of  said  truck,  fell  from 
the  tailboard  to  the  street,  as  a  result  of  which  he  sustained  a  fracture 
of  the  left  wrist.  At  the  time  of  the  accident  the  claimant  had  a  syphilitic 
infection,  and  the  injuries  which  he  sustained  were  the  activating^  cause 
in  calling  into  activity  general  paresis,  which  disabled  him  from  April  3, 
1918,  to  September  8.  1919,  on  which  date  he  was  still  disabled,  and  whidi 
disability  was  the  direct  result  of  the  injuries  sustained  on  December  28, 
1917." 

Upon  the  basis  of  this  finding  the  commission  has  made  an  award 
and  continued  the  case  for  further  hearing.  The  employer  and  the 
insurance  carrier  apeal  from  the  award. 

The  claimant  and  the  employer,  on  the  29th  of  January,  1918^  en- 
tered into  an  argreement,  approved  by  the  commission,  for  the  payment 
of  compensation,  and  payments  were  made  under  such  agreement 
down  to  May  24,  1918.  These  payments  were  credited  upon  the  award 
as  subsequently  made  by  the  commission,  and  the  question  here  is 
whether  the  employer  and  insurance  carrier  may  be  charged  for  the 
disability  resulting,  not  from  the  fractured  wrist,  but  from  the  paresis, 
now  in  an  advanced  stage. 

While  the  claimant's  wife  expressed  the  oponion  that  the  claimant 
received  an  injury  to  his  head  at  the  time  of  the  fall,  there  is  no  evi- 
dence to  support  such  a  concltision,  and  the  commission  has  made  no 
finding,  other  than  that  the  claimant  sustained  a .  fracture  of  the  wrist, 
and  that  "the  activating  cause   in   calling  into   activity  general   paresis 
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was  the  injury  thus  received;  that  is,  that  the  claimant  having  a  well- 
developed  case  of  syphilis  at  the  time  of  the  injury,  and  which  the 
evidence  shows  was  a  sufficient  inducing  cause  of  the  general  paralysis 
which  produces  his  present  disability,  is  to  be  permitted  to  become  a 
charge  upon  the  employer's  industry,  upon  the  theory  that  a  simple 
fracture  of  the  wrist  has  caused  general  paralysis,  the  present  techni- 
cal description  of  paresis. 

The  injury  to  the  wrist,  as  it  appears  from  the  testimony,  is  prac- 
tically healed,  and  there  is  no  evidence  in  this  case  that  the  syphilitic 
condition  was  dormant  at  the  time  of  the  injury.  Indeed,  the  commis- 
sion finds  that  *'at  the  time  of  the  accident  the  claimant  had  a  syphilidc 
infection,"  so  that  it  cannot  be  that  the  disease  or  infection  was  pro- 
duced by  the  accident,  and  it  is  only  "such  disease  or  infection  as  may 
naturally  and  unvoidably  result  therefrom" — from  the  accident — 
that  is  to  be  understood  as  coming  within  the  provisions  of  the  stat- 
ute. Workmen's  Compensation  Law  (Consol.  Laws,  c  67),  §  3,  subd. 
7;  Borgsted  v.  Shults  Bread  Co.,  180  App.  Div.  229,  232,  167  N.  Y. 
Supp.  647. 

In  the  case  cited,  the  only  substantial  difference  in  the  facts  is  that 
in  the  one  case  an  ankle  was  broken,  while  in  the  case  at  bar  it  is  a 
wrist.  The  same  syphilitic  condition  existed,  and  the  award  was  for 
the  loss  of  eyesight,  while  here  it  is  for  total  disability,  due  to  paresis. 

Both  result,  not  from  the  accident,  but  from  the  active  syphilitic  con- 
dition of  the  claimant  at  the  time  of  the  lacddent,  and  it  is  not  with- 
in the  contemplation  of  the  statute  that  the  disease  contraced  prior 
to  the  acident  shall  be  made  the  basis  of  a  burden  upon  the  industry 
of  those  who  are  seeking  to  better  their  condition.  Unless  we  are  to 
ovCiTule  the  case  of  Borgsted  v.  Shults  Bread  Co.,  supra,  and  disre- 
gard the  plain  limatations  of  the  statute,  this  award  must  be  reversed. 

The  case  of  Schlenker  v.  Garford  Motor  Co.,  183  App.  Div.  166, 
170  N.  Y.  Supp.  439,  where  the  injured  party  died  from  tuberculosis 
of  the  brain,  and  the  medical  testimony  indicated  that  the  disease  was 
dormant  until  brought  into  activity  by  a  blow  upon  the  head,  goes  as 
far  perhaps,  as  any  case  decided  in  this  state.  But  this  case  did  not 
necessarily  determine  the  point  suggested,  as  it  might  properly  have 
been  disposed  of  upon  the  theory  that  the  parties  had  themselves  agreed 
upon  the  compensation,  and  the  employer  was  merely  seeking  to  re- 
open the  case  and  to  avoid  the  payment.  However,  the  case,  which 
was  one  of  death,  merely  goes  to  the  proposition  that  a  dormant  case 
of  tuberculosis,  made  active  by  a  blow  upon  the  head,  may  accelerate 
the  death,  and  thus  give  rise  to  the  death  benefits,  which  are  essen- 
tially different  from  the  compensation  awards.  There  the  evidence 
was  sufficient  to  sustain  the  fact  that  the  blow  upon  the  head  was  a 
sufficient  inducing  cause  of  the  active  manifestation  of  an  otherwise 
dormant  disease,  while  here  the,  evidence  clearly  indicates  that  the 
syphilitic  condition  was  virulent,  and  that  the  result  was  to  be  antici- 
pated without  the  intervening  injury  to  the  wrist. 

The  award  should  be  reversed,  and  the  case  should  be  disposed  of 
upon  the  basis  of  the  injury  to  do  the  wrist  alone,  as  suggested  by  Com- 
missioner Lyon.  In  the  absence  of  evidence,  it  cannot  be  presumed 
that  paresis,  resulting  from  syphilis,  is  induced  by  a  fracture  of  a  wrist; 
that  it  is  a  disease  or  infection  naturally  and  unavoidably  arising  out  of 
an  accident  of  this  character. 

The  award  should  be  reversed. 

Kiley,  J.,  concurs. 
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HEIDEMANN  v.  AMERICAN  DISTRICT  TELEGRAPH  CO.  et  aL 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 
September  8,  1920.) 

^      183  New  York  Supplement.  924 

MASTER  AND  SERVANT— INJURY  TO  WATCHMAN  BY  STRAY 
BULLET  HELD  NOT  ONE  "ARISING  OUT  OF  EMPLOY- 
MENT," WITHIN  COMPENSATION  ACT. 

Where  an  employee  patrolling  streets  at  night,  guarding  stores  for  en»- 
ployer  furnishing  burglar  and  watchman  service,  was  struck  by  bullet 
shot  by  a  policeman  pursuing  a  burglar  in  a  distant  part  of  the  city,  un- 
related to  the  employee's  work,  the  injury  did  not  arise  out  of  the  employ- 
ment within  the  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  Z7Z.) 
(For  other  definitions,  see  Words  and  Phrases,,  First  and  Second  • 
Series,   Course  of   Employment.) 

John  M.  Kellogg,  P.  J.,  and  Kiley,  J.  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Mrs.  Nellie  Heidemann  for  compensation  for  the  death  of 
Carl  Heidemann,  opposed  by  the  American  District  Telegraph  Com- 
pany, employer,  and  the  Royal  Indemnity  Company,  insurer.  Award 
for  claimant  by  State  Industrial  Commission,  and  employer  and  insurer 
appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane. 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Frank  J.  O  Neill,  of  New  York  City  (Barnett  Cohen,  of  New  York 
City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  (jcn.,  of 
counsel),  for  State  Industrial  Commission. 

Cochrane,  J.,  The  business  of  the  employer  was  to  furnish  burglar 
and  watchman  service.  The  duty  of  the  deceased  employee  was  to 
patrol  the  streets  at  night  guarding  arid  protecting  stores  in  the 
course  of  his  employment.  A  burglary  had  occurred  in  a  distant 
part  of  the  city  entirely  unrelated  to,  the  work  of  the  deceased.  A 
police  officer  was  in  pursuit  of  the  fleeing  burglars.  He  shot  at  one 
of  them,  but  the  bullet  missed  its  aim  and  accidentally  struck  and 
killed  Heidemann,  the  employee.  The  bullet  which  caused  his  death 
was  not  intended  for  him,  but  for  the  fleeing  burglars.  If  it  had 
struck  the  motorman  of  a  passing  street  car,  or  any  pther  employee 
engaged  in  his  usual  employment,  the  same  argument  could  be  made, 
as  is  here  made,  that  the  accident  arose  out  of  the  employment  in  which 
the  injured  employee  happened  to  be  engaged.  I  think  there  is  no 
causal  relation  between  the  accident  and  the  employment. 

The  case  of  Matter  of  Redner  v.  H.  C.  Faber  &  Son,  223  N.  Y.  379, 
119,  N.  E.  842,  contains  nothing  favorable  to  thii  claiim,  for  the  rea- 
son that  this  accident  did  not  occur  because  of  an  ordinary  risk  inci- 
dental to  a  street,  nor  do  the  usual  perils  of  a  street  involve  exposure 
to  flying  bullets.  This  bullet  might  have  reached  its  victim,  if  he  had 
not  been  on  the  street.    If  the  deceased  had  been  shot  under  the  same 
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circumstances,  while  on  the  premises  of  his  employer,  the  case  would 
be  no  different.  The  work  in  which  the  deceased  was  engaged  bore, 
no  relation  to  the  accident.  The  stray  bullet  might  have  caused  the 
death  of  any  other  person  who  happened  to  be  in  its  course.  The 
work  wh^  the  deceased  was  doing  did  not  induce  or  cause  the  firing 
of  the  fatal  shot.  That  act  was  entirely  independent  of  the  employ- 
ment and  unrelated  thereto.  The  accident,  therefore,  did  not  arise  out 
of  the  emplo3anent. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

Woodward  and  Henry  T.  Kellogg,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  The  employer  was  engaged 
in  furnishing,  maintaining,  and  operating  burglary  alarm,  and  watch- 
man service,  and  the  deceased  employee  was  engaged  in  that  ser- 
vice when  he  was  shot,  on  Montague  street,  Brooklyn,  by  a  probation 
officer  of  the  police  department.  A  burglary  had  been  committed  and 
two  officers  were  in  the  immediate  pursuit  of  the  two  burglars  along 
Montague  street,  and  an  officer,  hearing  the  men  running,  fired  in  the 
air  to  halt  them.  They  paid  no  attention,  he  again  shot  at  one  of  the 
burglars,  with  the  result  that  the  employee  was  hit  and  killed.  The 
nature  of  the  employment,  the  fact  that  the  employee  was  going  from 
store  to  store,  seeing  that  the  doors  were  closed  and  that  no  one  was 
within  at  this  hour  of  the  morning,  exposed  him  to  a  peculiar  hazard 
from  night  prowlers,  or  from  the  police,  who  might  readily  misunder- 
stand his  movements.  He  met  his  death  when  the  police  were  pursuing 
and  trying  to  wound  the  burglars. 

In  Matter  of  Redner  v.  Kaber  &  Son,  223  N.  Y.  379,  382,  119  N. 
E.  842,  the  court  considers  with  approval  the  English  case  of  Dennis 
V.  White  &  Co.,  [1917]  App.  Cas.  479,  quoting  as  follows: 

"If  a  servant  in  the  course  of  his  master's  business  has  to  pass  along 
the  public  street,  whether  it  be  on  foot  or  on  a  bicycle,  or  on  an  omn.bus 
or  car,  and  he  sustains  an  accident  by  reason  of  the  risk  incidental  to  the 
streets,  the  accident  arises  out  of  as  well  as  in  the  course  of  his  employ- 
ment. *  ♦  *  The  use  of  the  streets  by  the  workman  merely  to  get  to 
or  from  his  work  of  course  stands  on  a  different  footing,  altogether,  but  as 
soof^  as  it  is  established  that  the  work  itself  involves  exposure  to  the  perils 
of  the  streets  the  workman  can  recover  for  any  injuries'  so  occasioned. 

Concededly  the  injury  was  received  in  the  course  of  the  employment, 
and,  in  my  judgment,  the  risk  was  so  far  connected  with  the  employ- 
ment that  we  may  consider  that  it  arose  out  of  it. 

The  award  should  therefore  be  affirmed. 

Kilty,  J.,  concurs. 


H►♦^- 


HOFFMAN  V.  PIERCE  ARROW  MOTOR  CAR  CO.  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department. 

July  8,  1920.) 

183  New  York  Supplement.  766 

1.  MASTER  AND  SERVANT—DEATH  FROM  OPERATION  HELD 
NOT  RESULT  OF  "ACCIDENTAL  INJURY,"  WITHIN  COM- 
PENSATION ACT. 

Where  a  servant  suffered  double  hernia,  and  requested  the  surgeon, 
when  performing  the  operation,  to  remove  his  appendix,  and  died  from 
peritonitis  caused  by  the  operation  for  the  appendix,  death  was  not  the 
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result  of  "accidental  injury"  occurring  in  the  course  of  the  employment, 
within  the  meaning  of  the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and  Second 
Series,  Accident — Accidental.) 

2.    MASTER  AND  SERVANT— DEATH  NOT  SHOWN  TO  HAVE 

BEEN  RESULT  OF  ACCIDENTAL  INJURY,  WITHIN  CQM- 

PENSATION  ACT. 

In  a  proceeding  to  obtain  compensation  for  the  death  of  a  servant  dy- 
ing of  peritonitis  following  an  operation,  a  finding  that  death  resulted 
from  an  accidental  injury  occurring  in  the  course  of  the  employment,  with- 
in the  meaning  of  the  Workmen's  Compensation  Law,  held  not  sustained 
by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c  67)  by  Nina  M.  Hoffman,  on  behalf  of  herself  and  her  minor  son,  to 
obtain  compensation  for  the  death  of  her  husband.  Peter  W.  Hoffman, 
opposed  by  the  Pierce  Arrow  Motor  Car  Company,  the  employer,  and 
the  Employers'  Mutual  Insurance  Company  of  New  York,  insurance 
carrier.  There  was  an  award  of  compensation,  and  the  employer  and 
insurance  carrier  appeal.  Award  reversed,  and  matter  remitted  for 
further  proof. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Dudley,  Stowe  &  Sawyer,  of  Buffalo,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  for  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  The  deceased  employee,  for  whose  death 
this  award  was  made,  sustained  a  double  hernia  while  assisting  three 
other  workmen  in  lifting  the  body  of  an  automob'le  for  his  employ- 
er>  the  Pierce  Arrow  Motor  Car  Company.  Within  a  few  days 
he  was  operated  upon  for  hernia  by  two  surgeons  named  Reagan  smd 
Pinkerton;  the  former  operating  for  the  hernia  on  the  left-hand  side 
of  the  abdomen,  and  the  latter  for  the  hernia  on  the  right-hand  side. 
When  the  incision  was  made  upon  the  right-hand  side,  the  appendix 
appeared  in  the  opening  and  was  removed  by  Pinkerton  with  the 
consent  of  Reagan.  The  patient  remained  in  the  hospital  for  about  10 
days,  during  which  period  he  made  favorable  progress  towards  re- 
covery. At  the  end  of  that  period  he  insisted  upon  going  home,  whidi 
course,  although  not  approved  by  the  hospital  authorities,  was  permit- 
ted by  them.  Reagan  says  that  when  he  came  home  the  deceased  was 
running  a  temperature;  that  he  had  abdominal  tenderness  and  disten- 
tion; that  he  was  placed  in  bed,  where  he  remained  for  about  two  weeks. 
He  was  then  returned  to  the  hospital,  and  within  a  few  hours  after 
his  arrival  died  from  a  disorder  diagnosed  as  peritonitis  by  both  phy- 
sicians. 

An  autopsy  was  thereafter  performed  by  Dr.  Williams  and  Dr. 
Bentz,  of  the  fcity  of  Buffalo,  who  were  characterized  by  Reagan  as 
"noted  physicians."  Reagan  testified  concerning  his  observations  made 
at  the  autopsy,  that  the  two  operative  wounds  were  free  from  infection, 
had  fully  healed,  and  were  clean  wounds.    He  also  said  that  the  body 
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of  the  deceased  "was  jtist  full  of  abscesses  all  over,  all  over  the  abdom- 
inal cavity,"  and  that,  "from  my  observations,  all  this  trouble  started 
around  the  appendix."  Reagan  did  not  venture  the  opinion  that  the 
peritonitis  resulted  from  the  operations,  except  as  it  may  be  inferred 
from  the  testimony  quoted  that  it  was  his  view  that  the  operation  upon 
the  appendix  was  the  cause.  His  testimony  may  have  been  animated 
by  the  desire  to  throw  the  blame  exclusively  'upon  Pinkerton,  who  re- 
moved the  appendix. 

•  Pinkerton  testified  that  when  the  deceased  left  the  hospital  there  had 
been  no  steady  rise  in  temperature,  no  rapid  pulse,  nor  distention  of  the 
abdomen;  that  all  these  indications  of  peritonitis  would  have  appeared 
within  71  hours,  if  the  opreation  had  been  the  cause ;  that  all  the  operative 
wounds  were  smooth  and  clean ;  that  the  stump  of  the  appendix  was  norm- 
i\\  that  no  infection  causing  peritonitis  resulted  from  the  operations. 
It  was  his  opinion  that  the  peritonitis  came  from  the  bursting  of  pus  sacs, 
the  presence  of  which  in  the  abdomen  was  due  to  disconnected  causes. 
Concerning  the  operation  for  the  removal  of  the  appendix,  Pinkerton 
testified  he  had  been  requested  by  the  deceased  to  remove  it  while  operat- 
ing for  hernia.  He  was  corroborated  in  this  statement  by  two  nurses, 
one  of  whom  testified  that  before  the  operation  Pinkerton  said  that  he 
had  been  requested  by  the  deceased  to  remove  his  appendix,  and  the 
other  that  after  the  operation  the  deceased  said  that  his  appendix  had  been 
removed  and  that  he  had  wanted  it  done. 

[1,  2]  It  is  clear  that  the  operation  upon  the  appendix  was  not  made 
necessary  by  the  accident  which  caused  the  hernia.  As  the  only  medical 
testimony  given,  tracing  the  peritonitis  and  death  back  to  the  operations, 
is  that  of  Reagan,  who  impliedly  gives  the  appendix  operation  as  the  cause, 
it  follows  that  the  death  was  not  shown  to  have  resulted  from  an  ac- 
cidental injury  occurring  in  the  course  of  the  employment.  It  is  a 
significant  fact  that  the  two  noted  physicians  who  performed  the  autopsy 
were  not  called,  so  that  the  only  medical  testimony  appearing  in  the  record 
was  gfiven  by  surgeons  interested  in  absolving  themselves  from  blame.  In 
view  of  this  fact,  it  apepars  to  us  that  the  just  course  to  follow  is  not 
to  dismiss  the  claim,  but  to  return  it  to  the  comm'ssion  for  further  proof 
Nas  to  the  causal  relation  between  the  accidental  inji|ry  and  the  death. 

The  award  should  be  reversed,  and  the  case  remitted  to  the  com- 
mission for  further  proof.  All  concur,  except  John  M.  Kellogg,  P.  J., 
who  votes  for  affirmance 


YODAKIS  V.  ALEXANDER  SMITH  &  SONS  CARPET  CO. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department 

July  8,  1920.) 

183  New  York  Supplement  768. 

MASTER  AND   SERVANT  —  COMPENSATION   CLAIMANT,   A 
WEAVER  PLACING  SUBSTANCE  ON  BELT,  HELD  NOT  ACT- 
ING WITHIN   SCOPE  OF  EMPLOYMENT. 
Where  an  employer  employed  men  to  fix  looms  and  belts,  and  forbade 
machine  opeiators  to  do  so,  the  weaver,  operating  a  loom,  was  acting 
outside  of  the  scope  of  his  employment  in  placing  substance  on  the  belt 
to  increase  friction  and  the  speed  of  the  loom  before  the  whistle  sounded 
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for  commcincement  of  work,  as  the  employer's  rule  did  not  merely 
direct  the  manner  of  doing  his  work,  but  limited  the  sphere  of  his  efl»- 
ployment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal   from   State   Industrial   Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Frank  Yodakis,  also  called  Frank  Utaliyz,  for  compensation 
for  injuries,  opposed  by  the  Alexander  Smith  &  Sons  Carpet  Company, 
employer  and  self-insurer.  Compensation  was  awarded  for  fracture  of 
left  forearm,  and  the  employer  appeals.    Reversed,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.   Kellogg,  and  Kiley,  JJ. 

Wallin,  Beckwith  &  Edie,  of  Yonkers,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen  .(E.  C.  Aiken,  of  Albany,  of  counsel), 
for  the  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  The  claimant  was  employed  as  a  weaver  in 
a  carpet  factory  to  work  upon  a  loom.  About  two  minutes  before  the 
morning  whistle  blew  to  begin  the  day's  work,  on  the  day  of  the  accident, 
he  inserted  his  arm  behind  the  guard  upon  his  machine  to  place  a  gritty 
substance  upon  the  belt  to  increase  friction  and  thereby  the  speed  of  the 
loom.  While  thus  engaged  the  moving  belt  caught  the  sleeve  of  his  shirt 
and  drew  his  arm  between  the  belt  and  the  pulley,  with  the  result  that  he 
received  a  fracture  of  the  arm.  The  claimant  himself  had  said  that  his 
act  was  strictly  against  orders;  that  loom  Bxers  and  belt  fixers  were  em- 
ployed to  make  all  repairs  on  belts  and  looms ;  that,  if  he  had  been  caught 
doing  that  which  caused  the  accident,  he  would  have  been  discharged. 

It  has  been  held  that  a  laborer,  employed  to  sharpen  tools,  who  re- 
ceived an  injury  by  inserting  his  hand  into  a  machine  to  restore  to  a 
moving  pulley  a  belt  which  had  slipped  therefrom,  was  within  the  course 
of  his  employment,  though  his  act  was  contrary  to  orders  (Whitehead  v. 
Reader,  3  W.  C.  C.  40)  ;  that  a  workman  employed  to  oil  machinery,  who 
received  injury  while  oiling  a  moving  machine  in  violation  of  instructions, 
was  in  the  course  of  his  employment  (5  W.  C.  C.  80)  ;  that  a  workman 
employed  to  stand  and  turn  a  wheel,  who  contrary  to  orders  sat  while 
working,  was  in  the  course  of  his  employment  when  injured  (8  B.  W.  C. 
C.  324);  that  an  employee,  who  was  injured  while  removing  material 
caught  in  a  machine  which  he  was  operating  was  in  the  course  of  his 
employment,  though  doing  a  forbidden  act  (Macechko.v.  Bowen  Mfg. 
Co.,  179  App.  Div.  573,  166  N.  Y.  Supp.  822).  In  the  last-named  case  Mr. 
Justice  Lyon,  of  this  court,  defined  the  test  to  be  applied  perhaps  more 
clearly  than  it  elsewhere  has  been  stated.  He  there  said  that  tfie  de- 
termining question  was  "whether  the  order  which  was  disobeyed  limited 
the  sphere  of  the  workmen's  employment,  or  was  merely  a  direction  not 
to  do  certain  things,  or  to  do  them  in  a  certain  way,  within  the  sphere  of 
employment." 

The  cases  icited  are  examples  of  workmen  doing  the  work  which 
they  were  employed  to  do,  but  doing  it  in  a  wrong,  careless,  or  forbidden 
way.  The  following  are  illustrations  of  injuries  received  outside  of  the 
scope  of  the  employment:  An  injury  received  by  a  night  watchman,  who, 
while  sitting  in  a  chair,  dozed  off  and  fell  from  a  window  (Matter  of 
Gifford  V.  Patterson,  Inc.,  222  N.  Y.  117  N.  E.  946,  6  A.  L.  R.  576)  j 
an  injury  received  by  a  workman,  who  had  stepped  away  from  his 
machine  to  say  good-by  to  a  fellow  workman  who  had  been  drafted  to 
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fight  for  his  country  (Matter  of  Di  Salvio  v.  Minihan  Co.,  225  N.  Y. 
123,  121  N.  E.  766) ;  an  injury  to  a  boy  employed  to  dip  cans  while  at- 
tempting to  operate  a  machine  in  violation  of  orders  (Matter  of 
Rind.no  v.  Continental  Can  Co.,226  N.  Y.  565,  123  N.  E.  886,  reversing  186 
App.  Div.  925.  172  N.  Y.  Supp.  916).  In  these  cases  it  was  held  that  the 
employees  were  without  the  sphere  of  their  employment  and  the  awards 
were  reversed.  In  Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E. 
750  L.  R.  A.  1917A,  344,  Judge  Pound,  writing  for  the  court,  said : 

"The  injury  must  be  received  (1)  while  the  workman  is  doing  the 
duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural  incident  to 
the  work." 

In  the  case  before  us  the  employer  had  done  more  than  merely  to 
promulgate  rules  forb.dding  employees  while  actually  engaged  in  work 
for  which  they  were  hired  from  doing  that  work  in  particular  ways. 
He  had  drawn  a  line  strictly  dividing  repair  work  from  work  of  produc- 
tion, and  had  forbidden  all  operators  of  machines  from  doing  the  work 
of  repair.  This  claimant  had  not  begun  to  do  the  work  for  which  he  was 
hired  when  the  accident  occurred  which  caused  the  injury.  Before  the 
whistle  to  begin  his  work  had  sounded,  he  was  injured,  not  in  making 
carpets,  for  which  he  was  solely  employed,  but  in  repairing  or  adjusting 
his  machine  for  the  work  of  the  day.  The  rule  which  he  broke  was  im- 
portant, not  because  it  made  him  a  violator  of  his  master's  orders,  but 
because  it  defined  the  limits  of  his  employment,  and  in  the  particular  in- 
stankre  established  that  he  passed  beyond  them  and  stepped  out  of  the 
sphere  of  his  employment.  The  case  is  exceedingly  close,  but  it  seems 
to  me  that  under  the  authorities  cited  the  balances  tip  against  the  claimant. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

Woodward,  Cochrane,  and  KIley,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  The  claimant,  while  working 
at  his  machine,  was  at  fault  in  disobeying  instructions,  and  his  injury 
resulted  therefrom.  But  compensation  is  awarded — 
''without  regard  to  fault  as  a  cause  of  such  injury,  except  where  the  injury 
is  occasioned  by  a  willful  intention  of  the  injured  employee  to  bring  about 
the  injury  or  death  of  himself  or  of  another,  or  where  the  injury  results 
solely  from  the  intoxication  of  the  injured  employee  while  on  duty." 
Workmen's  Compensation  Law,  §   10. 

Clearly  he  did  not  intend  to  injure  himself  or  another,  and  within 
the  above  provision  I  think  he  has  not  lost  his  rights  under  the  act. 

I  favor  an  affirmance. 


SABATELLI  v.  DE  ROBERTIS  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department 

July  8,  1920.) 

183  New  York  Supplement  796. 

MASTER  AND  SERVANT— INJURY  TO  ICE  CREAM  STORE  EM- 
PLOYEE  PROCURING  BAIL  FOR  CUSTOMER  HELD  NOT 
ONE  ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOY- 
MENT. 

Where  an  employee  in  an  ice  cream  store,  whose  employment  was 
hazardous  ,as  defined  in  Workmen's  Compensation  Law,  §  2  group  34, 
was  directed  by  his  employer,  who  had  an  interest  in  an  adjoining  saloon. 
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to  go  to  the  police  station  to  sec  if  bail  offered  for  a  customer  arrested 
in  5ie  saloon  was  satisfactory,  and  he  broke  his  leg  when  pushed  by  an' 
officer  at  the  station  house,  the  injury  was  not  an  accidental  injury  aris- 
ing out  of  and  in  the  course  of  his  employment,  within  section  3,  subd. 
7,  so  as  to  justify  an  award  against  the  employer  and  insurance  carrier. 
»       (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

(For  other  definitions,  see  Words  and  Phrases,,  First  and  Second 
Series,  Course  of  Employmeht) 

John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Appeal  from  State  Industr  al  Commission. 

Claim  by  Michael  Sabatelli  for  compensation  under  the  Workmen's 
Compensation  Act  against  Vito  De  Robertis,  employer,  and  the  General 
Accident,  Fire  &  Life  Assurance  Corporation,  Limited,  of  Perth,  Scott- 
land,  insurance  carrier.  From  an  award  of  the  State  Industrial  Com- 
mission in  favor  of  claimant  the  employer  and  insurance  carrier  appeal. 
Award  reversed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Alfred  W.  Meldon,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.,  and  E.  C.  Aiken,  Deputy  Atty.  (5cn. 
(Bernard  L.  Shientag,  of  New  York  City,  of  counsel),  for  respondent 

Kiley,  J.  On  March  10,  1919,  the  claimant  was  working  for  the  em- 
ployer appellant,  as  manager  and  salesman  in  a  pastry,  ice  cream,  and 
confectionary  store  at  176  First  avenue.  New  York  City.  Next  door  was 
a  saloon,  in  which  the  employer  had  an  interest.  On  the  day  aforesaid 
one  Loblino  was  arrested  at  the  place  for  carrying  a  concealed  weapon 
(revolver).  The  claimant's  employer  furnished  a  man  to  go  upon  his 
bail  bond,  and  sent  claimant  to  the  precinct  or  police  station  to  see  if  the 
bail  offered  would  be  accepted;  if  not,  he  was  to  telephone  Vito  De 
Robertis,  his  employer,  and  he  would  go  down  and  fix  it.  The  bondsman 
offered  was  accepted,  and  the  defendant,  with  the  bondsman  and  officer, 
went  upstairs,  presumably,  to  execute  the  papers.  Claimant,  after  waiting 
for  them  to  come  downstairs,  so  that  he  could  ride  back  to  his  work  in 
the  automobile  in  which  he  came  to  the  station,  went  upstairs  to  see  what 
caused  the  delay.  At  or  near  the  the  head  of  the  stairs,  an  officer  pushed 
him,  so  that  he  fell  down  stairs  and  broke  his  leg.  The  Industrial  Com- 
mission awarded  claimant  compensation,  and  from  that  award  the  appell- 
ants appeal. 

It  seems  to  have  been  conceded  that  claimant's  emplojrment,  when  at 
the  store,  was  hazardous,  as  that  term  is  defined  in  Compensation  Law 
(Consol.  Laws,  c.  67)  §  2,  group  34.  The  ground  of  this  appeal,,  and 
for  which  appellant  claims  reversal,  is  that  the  injury  was  not  received 
in  the  course  of  his  employment;  that  it  was  not  an  accidental  injury 
arising  out  of  and  in  the  course  of  his  employment  Section  3,  subd.  7, 
Woikmen's  Compensation  Law.  The  responsibility  of  the  appellant  in- 
surance company  is  founded  on  contract,  and  the  contractual  relation 
between  it  and  the  employer  must  needs  always  be  kept  in  mind  when 
considering  the  question  of  its  liability.  The  sole  question  here  is:  Was 
this  injury  received  while  the  employee,  claimant,  was  performing  a 
Service  incidental  to  the  character  of  the  business  of  his  employer  in 
which  he  was  employed,  and  for  the  protection  of  which  the  insurance 
company  entered  into  this  contract.  McNicol's  Case,  215  Mass.  497,  102 
N.  E.  697,  L.  R.  A.  1916A,  306,  in  effect  holds  the  above  rule  of  construe- 
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tion,  and  that  the  character  of  the  business  in  which  the  employee  is  en- 
gaged, when  injured  must  not  be  "independent  of  the  relation  of  master 
and  servant."  The  relation  of -master  and  servant  existed,  and  we  get 
back  to  the  query:  Was  what  claimant  was  doing  incidental  to  the 
service  for  which  he  was  employed,  and  for  harm  from  which  the  insurer 
engaged   to    indemnify   the    employer? 

The  respondents  urge  that  the  contract  of  insurance  covers  this  in- 
jury, and  that  the  service  he  was  rendering  at  the  time  he  received  it  was 
incidental  to  the  business  of  his  employer.  Our  attention  is  called  to 
three  authorities  which  respondents  urge  supt)ort  their  contention:  Clarke 
V.  Roger  I.  Sherman,  Inc.,  184  App.  Div.  921,  170  N.  Y.  Supp.  1073. 
In  this  case  the  employer  was  a  canning  company. .  It  raised  beans  for 
canning  in  its  own  factory;  employee  was  injured  while  gathering  the 
beans  from  the  field  to  take  to  the  employer*s  factory  to  be  canned;  held, 
this  was  the  service  within  the  scope  of  his  employment  for  the  canning 
factory  as  such,  and  not  as  a  farmer. 

O'Dell  V.  Bowman,  1S9  App.  Div.  387,  179  N.  Y.  Supp.  592.  Here 
the  claimant  was  sent  out  to  prune  apple  trees.  While  there  he  mount- 
ed a  ladder  to  pick  apples  oflf  the  trees  he  was  about  to  prune  or  trim. 
The  property  was  purchased  for  investment  and  profit.  The  claimant 
was  engaged  in  repairing  the  buildings  and  surroundings  for  his  em- 
ployer, so  that  it  would  present  a  more  attractive  appearance,  no  farm- 
ing was  carried  on.  Held,  and  rightly  so,  that  picking  the  apples,  as 
they  were  picked,  and  under  the  circumstances  existing,  relative  to 
the  same,  that  claimant  was  not  a  farmer. 

Driscoll  V.  Henry  Gillen  &  Sons,  187  App.  Div.  908,  173  N.  Y.  Supp. 
825,  afftrmed  without  opinion  226  N.  Y.  568,  123  N.  E.  863.  The  de- 
ceased employee  was  captain  on  a  lighter,  had  been  ashore  for  food  and 
drink,  and  was  drowned  at  the  pier  when  returning  to  his  boat  In 
these  cases  it  was  properly  held 'that  the  employee  was  performing  an 
act  or  acts  incidental  to  the  service  for  which  he  was  employed,  and  by 
reason  thereof  came  under  the  provisions  of  the  Workmen's  Compen- 
sation Law. 

Section  10  of  the  Compensation  Law  provides  that  the  employer  shall 
be  liable  for  disability  or  death  of  the  employee  resulting  from  an  acci- 
dent "sustained  by  the  employee  arising  out  of  and  in  the  course  of  his 
employment.  In  Matter  of  Moore  v.  Lehigh  Valley  Railroad  Co., 
169  App.  Div.  182,  154  N.  Y.  Supp.  623,  Mr.  Justice  Lyon,  formerly  of 
this  court,  in  a  very  able  opinion,  says  of  section  10  and  the  construc- 
tion of  the  language  used: 

"The  use  of  the  conjunction  in  the  section  above  quoted  indicates 
that  the  accidental  injury  must  both  arise  out  of  and  in  the  course  of 
the  employment.  An  accidental  injury  sustained  during  the  course  of  the 
employment,  but  not  arising  out  of  the  employment,  as  well  as  such  an  in- 
jury arising  out  of  the  employment,  but  not  sustained  during  the  course  of 
the  employment,  does  not  fall  within  the  provisions  of  the  Workmen's 
Compensation  Law. 

Again,  at  page  184  of  the  opinion  in  169  App.  Div.  (154  N.  Y.  Snpp. 
625)  he  says: 

"A  risk  is  incidental  to  the  employment  when  it  belongs  to  or  is  con- 
nected with  what  a  workman  has  to  do  in  fulfilling  his  contrct  of  service." 

Volume  181  of  the  New  York  Supplement  reporting  126  N.  E.  713, 
has  the  opinion  of  the  court  of  Appeals  in  Render  v.  Reineking  et  aL, 
which  appellants  urge  is  controlling  and  decisive  in  their  favor  on  this 
appeal.  The  circumstances  are  radically  different.  In  *the  Kender 
Qise  the  contract  for  service  was  6  days  a  week  at  $3  per  day?,  and 
the  period  of  service  ended  Saturday  night,  at  the  usual  quitting  time 
The  court  held  that  the  service  the  employee  was  to  render  in  repairing 
the  auto  was  an  independent  contract,  and  for  work  not  designated  as 
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hazardous  under  the  Compensation  Law;  that  because  it  was  the  same 
employer  did  not  signify;  it  was  the  same  as  if  he  had  hired  to  do 
the  same  job  for  a  third  party.  New'man  v.  Newman,  218  N.  Y. 
325,  113  N.  E.  332,  indulging  in  the  same  presumption  in  which  the 
Court  of  Appeals  indulged,  comes  nearer  the  principle  that  must  be 
passed  upon  here.  The  employee  was  engaged  as  driver  and  delivery- 
pian  on  a  meat  wagon.  No  deliveries  were  made  after  7  p.  m.,  and  the 
employee  started  out  to  make  a  delivery  on  foot,  tripped  over  a  pail  of 
broken  glass,  severing  a  varicose  vein,  and  bled  to  death.  The  court 
says: 

"Assuming  that  the  deceased,  while  engaged  in  the  delivcryy  of  meat 
with  a  horse  and  wagon  and  in  any  work  under  his  employment  incidental 
thereto,  would  come  within  group  41  quoted,  such  provision  of  the  act 
is  inapplicable  to  the  facts  enumerated,  because  the  employee  was  not  at  the 
time  either  directly,  indirectly,  or  incidentally  engaged  in  the  operation 
of  a  wagon  propelled  by  a  horse." 

Assume  that  LobLno  had  been  engaged  in  a  row  on  the  street,  and 
the  employer  had  sent  claimant  out  to  help  Loblino  against  his  oppo- 
nent, and  there  received  this  injury;  could  it  be  successfully  urged 
that  the  contract  of  insurance  covered  such  injury?  Is  there  any 
distinction  in  principle  between  this  and  that  claimed  for?  The  prop- 
osition that  this  injury  arose  out  of  and  in  the  course  of  claimant's 
employment,  and  by  reason  thereof  was  contemplated  under  this  con- 
tract of  insurance,  cannot  be  sustained.  What  he  was  doing  was  out- 
side of  his  contract  of  employment,  and  was  not  such  service  as  is 
designated  as  hazardous.     The  award  should  be  reversed. 

Award  reversed,  and  claim  dissmissed. 

Woodward  and  Henry  T.  Kellogg,  JJ.,  concur. 

John,  M.  Kellogg,  P.  J.  (dissenting).  The  employer  was  carrying  on 
an  ice  cream  parlor,  in  which  the  claimant  was  employed.  Next  door  a  liquor 
saloon  was  carried  on  in  his  name  and  in  which  he  was  interested.  A 
customer  of  both  places  was  arrested  in  the  liquor  saloon,  and  the  employ- 
er asked  his  employee  in  the  ice  cream  parlor  to  arrange  bail.  Evidently 
it  was  for  the  interest  both  of  the  liquor  saloon  and  the  ice  cream  parlor 
that  the  customer  should  be  well  treated,  and  it  was  well  within  the  scope 
of  the  employment  that  the  employee,  upon  the  order  of  the  employer, 
should  render  the  service  he  was  rendering  at  the  time  of  his  injury.  If 
the  employer  was  a  self-"nsurer,  he  could  not  well  contest  this  claim.  The 
protection  of  the  employee  is  the  same  whether  the  employer  has  insurance 
or  is  a  self-insurer.  The  insurer  meets  every  liability  against  the  employer. 
We  conclude  upon  the  facts  that  the  employer  is  liable,  and  that  lia- 
bility attaches  to  the  insurer.  Workmen's  Compensation  Law,  §  54, 
subd.  2.  When  an  employee  in  the  ordinary  performance  of  his  duty,  is 
assaulted  and  injured  thereby,  he  is  entitled  to  compensation. 

Cochrane,  J.,  concurs. 
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BUBNIAK  V.  JOHN  K.  STEWART  &  SONS  et  al. 

(New    York    Supreme    Court,    Appellate    Division,    Third    Department 

July  8,  1920.) 

183  New  York  Supplement.  812 

MASTER  AND  SERVANT  —  COMPENSATION  AWARD,  BASED 
SOLELY  ON  TABLE  ADOPTED  BY  COMMISSION,  IS  IN- 
VALID. 

An  award  of  compensation  for  the  loss  of  72  per  cent,  of  the  use  of  a 
hand,  because  of  the  loss  of  the  thumb  and  forefinger,  which  was  based 
solely  on  a  table  adopted  by  resolution  of  the  commission,  fixing  the  per- 
centage of  loss  of  use  of  the  hand  occasioned  by  specified  injuries,  must  be 
set  aside. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig    §  405 [6].) 
John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Anthony 
Bubniak,  as  employee,  against  John  K.  Stewart  &  Sons,  employer,  and 
the  American  Mutual  Liability  Insurance  Company,  insurance  carrier. 
From  an  award  of  compensation  by  the  Industrial  Commission,  the 
employer  and  insurance  carrier  appeal.  Award  reversed,  and  matter 
remanded  to  commission  for  further  action. 

Argued  before  John  M.  Kellogg,  P.  J.  and  Woodward,  Cochrane, 
Henry  T.  Kellogg,  and  Kiley,  JJ. 

Jeremiah  F.  Connor,  of  New  York  pity,  for  appellants. 
(Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  The  claimant  received  an  injury  in  the  course 
of  his  employment  through  an  accident  arising  out  of  the  em- 
ployment, by  which  he  sustained  a  loss  of  the  first  phalange  of  the 
first  finger,  a  loss  of  the  first  phalange  of  the  thumb,  together  with 
the  greater  part  of  the  second  phalange.  It  is  provided  in  section  15 
subd.  3,  of  the  Workmen's  Compensation  Law    (Consol.  Laws,  c.  67)  : 

"The  loss  of  more  than  one  phalange  shall  be  construed  as  the  loss 
of  the  entire  thumb  or  finger." 

Claimant,  therefore,  came  within  the  provision  of  the  same  subdi- 
vision which  reads: 

"Where  the  injury  results  in  the  loss  of  more  than  one  finger,  com- 
pensation therefore  may  be  awarded  for  the  proportionate  loss  of  the  use 
of  the  hand  thereby  occasioned." 

Under  this  provision  he  redved  an  award  as  for  the  loss  of  72  per 
cent,  of  his  hand.  The  difficulty  with  the  award  is  that  no  proof  was 
given  as  to  the  proportionate  loss  of  the  use  of  the  hand,  and  no  in- 
dependent judgment  was  exercised  by  the  deputy  commissioner,  who 
tried  the  case,  or  the  Industrial  Commission,  which  approved  the  award 
made  by  him.  Without  taking  any  proof  as  to  proportionate  loss  the 
deputy  commissioner  made  the  award  with  the  following  comment : 

"  I  hold  that  this  hand  comes  clearly  within  the  schedule  adopted  by 
the  commission,  and  the  award  recommended  is  made  of  72  per  cent,  loss 
of  hand,  or  175.68  weeks,  at  $10.58— total  award  of  $1,858.69." 


Digitized  by 


Google 


578  6  WORKMEN'S  COMPENSATION  L.  J.     (N.  Y.)        [Nov, 

The  record  shows  that  on  or  about  December  17,  1919,  the  Industriml 
Commission  adopted  a  resolution  by  which  it  promulgated  as  a  guide  for 
awards  to  be  made  a  schedule  of  percentage  hand  losses.  This  consisted 
of  varying  percentages  for  26  different  injuries,  where  more  Aan  two 
fingers  are  lost  The  loss  of  the  use  of  the  hand  is  prescribed  to  be  72  per 
cent.,  where  the  thumb  and  first  finger  are  lost,  68J  per  cent  where  the 
thumb  and  second  fingeV  are  lost,  67.5  per  cent,  where  the  thumb  and 
third  finger  are  lost,  and  65.4  per  cent  where  the  thumb  and  fourth  finger 
are  lost. 

It  is  entirely  dear  that  the  proportionate  loss  of  the  use  of  a  hand  can- 
not  in  advance  be  determined  for  every  case  with  such  nicety  that  even 
a  loss  of  use  amotmting  to  less  than  a  fraction  of  1  per  cent  can  be  given 
It  is  equally  clear  that  in  the  case  of  every  individual  claimant  the  loss  of 
a  finger  and  thumb,  even  though  the  physical  loss  be  exactly  the  same, 
would  impair  the  use  of  the  hand  to  a  greater  degree  or  a  less  degree,  de- 
pending upon  the  adaptibility  of  the  claimant  and  other  considerations. 
While  the  use  of  the  schedule  may  be  proper  to  a  certain  extent  as  a 
general  guide  lo  prevent  widely  disproprtionate  awards,  it  certainly  cannot 
furnish  the  sole  basis  for  the  rendering  of  a  decision  as  to  a  particular  loss 
sustained.  To  accord  to  it  such  virtue  would  be  tantamount  to  holding 
that  the  Industrial  Commission  was  invested  with  legislative  powers.  We 
do  not  think  that  this  award,  which  was  based  exclusively  upon  the 
schedule,  and  involved  no  exercise  of  judgment  upon  the  part  of  the  In- 
dustnal  Commision  or  the  deputy  commissioner,  can  be  sustained. 

The  award  should  be  reversed,  and  the  claim  remitted  to  the  com- 
mission for  its  further  action. 

Woodward  and  Kiley,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.,  (dissenting).  The'  question  for  the  com- 
mission to  determine  was  what  proportion  of  the  hand  was  lost.  It  needed 
no  evidence  upon  the  subject.  It  saw  the  hand,  and  no  evidence  could  give 
it  any  additional  information.  The  hearing  was  before  a  deputy  commis- 
sioner. The  commission  had  promulgated  certain  rules  as  to  proportion- 
ate losses  to  guide  its  deputies  and  itself,  perhaps,  in  the  ordinary  cases 
where  there  was  no  contes*.  Under  section  67  of  the  law,  it  had  the  right 
to  make  rules  covering  its  method  of  hearing  cases  and  as  a  guide  to  its 
subordinates  on  the  performance  of  their  duties.  The  deputy  in  this 
case  stated  the  rule,  and  the  counsel  raised  no  objection  to  it,  and  did  not 
ask  to  put  in  any  evidence  upon  the  subject  or  question  the  justice  of  the 
rules.  Of  course,  the  commission  could  not  decide  a  case  in  advance,  and 
fix  rules  to  govern  its  own  discretion,  or  the  discretion  of  its  deputies,  in 
judicial  decisions.  But  it  may  well  say  that  in  ordinary  cases  the  loss 
of  the  thumb  and  a  finger  is  such  a  proportionate  loss  of  the  entire  hand. 
The  rules  are  not  arbitrary;  they  are  tentative  suggestions,  which  na- 
turally will  be  followed  in  ordinary  cases. 

The  commission  made  its  award  on  the  evidence.  I  favor  an  affirm- 
ance. 

Cochrane,  J.,  concurs. 
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SATTERFIELD  v.  WAHLQUIST. 
(Supreme   Court  of    Pennsylvania.     Nov.   28,    1919.')  , 

111  Atlantic  Reporter  253. 

MASTER  AND  SERVANT— COMPENSATION  AGREEMENT  NOT 
SUBJECT  TO  TERMINATION  AS  TO  CHILDREN  FOR 
MOTHER'S  SETTLEMENT  WITH  WRONGDOER. 

The  employer  cannot  have  compensation  agreement  for  death  of  an 
employee  terminated  because  of  the  widow  receiving  money  in  settlement 
of  her  claim  against  the  party  causing  the  death;  the  rights  of  the 
children,  unless  changed  by  deaUi,  being  fixed  by  that  agreement,  and  un- 
affected by  any  action  of  their  mother. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

Appeal  from  Court  of  Common  Pleas  of  Philadelphia  County;  Wil- 
liam C.  Ferguson,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  between  Lucy 
Satterfield  and  William  Wahlquist,  tracing  as  the  Powelton  Garage,  em- 
ployer. The  employer's  appeal  from  decision  of  the  Workmen's  Com- 
pensation Board,  on  his  petition  for  termination  of  the  compensation 
agreement,  was  dismissed,  and  he  again  appeals.    Dismissed. 

The  opinion  of  Ferguson,  J.,  in  the  court  below  is  as  follows : 
We  cannot  sustain  this  appeal  from  the  decisions  of  the  Workmen's 
Compensation  Board.  Rights  of  subrogation  under  the  Compensation 
Act  do  not  relate  to  the  award  or  agreement  of  compensation.  They  relate 
rather  to  the  rights  as  between  the  employer  and  the  one  who  caused 
the  injury.  Whether  or  not  there  is  a  right  in  this  case  that  may  be 
asserted  against  the  d^endant  in  the  common-law  action  we  do  not 
decide,  because  tYlt  matter  is  not  before  us.  We  are  interested  only  in  the 
compensation  agreement.  The  rights  of  the  children,  unless  changed  by 
death,  are  fixed  by  that  agreement,  and  cannot  be  affected  by  any  action 
of  the  mother.  So  far  as  she  is  concerned,  the  compensation  board  has 
modified  the  agreement,  and  their  action  in  tjiat  respect  cannot  be  changed 
l^  this  court. 

The  appeal  is  dismissed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Walling,  Simpson,  and 
Kephart.  JJ. 

Maurice  W.   Sloan,  of  Philadelphia,  for  appellant. 

Per  Curiam..  The  husband  of  the  appellee,  while  in  the  employ  of 
the  appellant,  was  struck  by  an  automobile  belonging  to  the  Richards- 
Kelly  Company,  and  sustained  injuries  which  resulted  in  hs  death.  The 
appellant  executed  an  agreement  to  pay  compensation  for  his  death,  which 
was  approved  by  the  compensation  board.  The  appellee  brought  an  action 
against  the  Richard-Kelly  Company,  which  was  discontinued  upon  its 
payment  to  her  of  a  certain  sum  in  settlement  of  her  claim  against  it. 
Thereupon  the  appellant  filed  a  petition  before  the  referee  for  the  termina- 
tion of  the  compensation  agreement,  but  it  was  dismissed.  On  appeal  the 
compensation  board  modified  the  agreement  by  treating  the  sum  paid  to 
the  claimant  by  the  Richards-Kelly  Company  as  an  advance  payment;  but 
with  this  the  appellant  was  dissatisfied  and  appealed  to  the  cotirt  below. 
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His  petition  for  the  termination  of  the  agreement  was  there  denied^  for 
the  reason  given  in  the  opinion  dismissing  his  appeal,  and  on  that  opinion 
this  "appeal  i^  d.smissed,  at  the  costs  of  the  appellant 
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(Supreme  Court  of  Tennessee.     June  22,  1920.) 

223  Southwestern  Reporter  844. 

1.  MASTER  AND  SERVANT— COMPENSATION  ACT  NOT  CO- 
ERCIVE IN  ABOLISHING  COMMON-LAW  DEFENSES. 
The  Workmen  s  Compensation  Act  is  not  coercive  because  it  deprives 
the  employer  of  his  common-law  defenses,  if  he  elects  not  to  accept  the 
act;  ihe  Legislature  having  ihe  power  to  abolish  such  common-law  de- 
fenses. ,  • 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

19.  MASTER  AND  SERVANT— COMPENSATION  ACT  NOT  UN- 
CONSTITUTIONAL AS  BINDING  MINOR  EMPLOYEE. 
Workmen's  Compensation  Act  is  not  unconstitutional,  in  that  it  under- 
takes to  make  an  election  for  and  a  binding  contract  upon  a  minor  em- 
ployee, when  by  reason  of  such  minority  he  is  unable  to  make  such  elec- 
tion or  contract,  since  the  act  endows  a  minor,  for  the  pupose  of  the  act, 
with  a  power  to  elect. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

26.  MASTER  AND  SERVANT— COMPENSATION  ACT  NOT  UN- 
CONSTITUTIONAL IN   REQUIRING  PHYSICAL  EXAMINA- 
TION. 
Workmen's    Compensation    Act   is   not   unconstitutional   because   the 

provisions  contained  in  section  25  thereof   require  an  injured  employee 

to  submit  to  an  examination  and  accept  medical  services,  and  deny  to  him 

the  right  of  compensation  so  long  as  he  refuses. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 
Bachman,  J.,  dissenting. 

Error  to  Circuit  Court,  Davidson  County;  A.  B.  Neil,  Judge. 
Action  by  A.  J.  Scott  against  the  Nashville  Bridge  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.    Modified  and  affirmed. 

Atkinson  &  Atkinson,  J.  B.  Daniel,  and  Geo.  E.  Kennard,  all  of 
Nashville,  for  plaintff  in  error. 

Aust  &  McGugin,  Cecil  Sims,  and  Jno.  M.  Cate,  all  of  Nashville,  for 
defendant  in  error. 

Hall,  J.  The  sole  question  involved  in  this  case  is  the  costitutionality 
of  chapter  123  of  the  PubUc  Acts  of  the  General  Assembly  of  1919, 
commonly  known  as  the  "Workmen's  Compensation  Act.** 

The  appellant,  A.  J.  Scott  (plaintiff  below)  brought  a  common-law 
action  in  the  circuit  courjt  of  .Davidson  county. against  the  Nashville  Bridge 
Company  to  recover  damages  for  personal  injuries  ^l^j^ed  A>  hay^  be«i 
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susta'ned  by  him  through  ihe  negligence  of  said  bridge  company  on  the 

day  of  October,  1919,  while  in  his  employ,  and  subsequent  to  the 

date  upon  which  the  act  above  referred  to  went  into  effect,  which  was 
July  1,  1919. 

The  defendant,  bridge  company,  filed  a  special  plea,  setting  up  the 
fact  that  the  defendant  was  engaged,  at  the  time  the  appellant  sustained 
his  injuries,  in  structural  iron  work  and  bridge  build.ng;  that  it  had  in 
its  employ  regularly  more  that  ten  employees,  and  that  the  alleged  injuries 
to  appellant  arose  out  of  and  in  the  course  of  his  regular  employment, 
that  under  the  terms  of  chapter  123  of  the  Acts  of  1919,  both  the  plain- 
tiff and  defendant  had  elected  to  accept  and  operate  under  the  provisions 
of  said  act,  and  that  defendant  had  complied  with  all  the  provisions  of 
said  act,  and  was  ready,  able,  and  willing  to  pay  to  apellant  compensa- 
tion for  his  injuries  in  accordance  with  the  terms  and  provisions  of  said 
act,  and  that  said  act  was  a  bar  to  his  common-law  action. 

To  this  special  plea  appellant  demurred,  his  grounds  of  demurrer  being 
that  the  act  was  violative  of  the  Constitutions  of  the  state  and  of  the 
United  States  in  the  particulars  hereinafter  referred  to. 

After  consideration  of  the  demurrer  and  appellant's  declaration, 
the  circuit  judge  overruled  the  demurrer,  holding  that  the  act  was  con- 
stitutional and  valid. 

Thereupon  the  parties  agreed,  in  open  court,  that  the  facts  set  forth  in 
the  special  plea  were  true,  and  judgment  of  the  court  was  asked  upon 
the  defendant's  plea  and  stipulation.  Whereupon  the  court  dismissed 
appellant's  suit.  To  this  action  he  excepted,  and  prayed  and  perfected  an 
appeal  to  this  court,  and  has  assigned  numerous  errors. 

The  act  under  consideration  is  very  volum'nous  and  contains  many 
sections,  and  we  will  not  undertake  to  set  out  the  act  in  its  entirety  in  this 
opinion,  but  only  such  sections  as  we  deem  material  'n  the  determination 
of  the  question  presented  for  decision.    The  title  of  the  act  is  as  follows : 

"An  act  to  provide  an  elective  system  of  workmen's  compensation 
for  industrial  accidents,  io  prescribe  the  manner  of  elect'on  and  the 
rights  and  liabilities  of  employers,  employees,  and  third  parties;  to  define 
and  regulate  the  I'ability  of  employers  to  employees  for  injuries  sustained 
by  such  employees  in  the  course  of  their  employment  resulting  in  dis- 
ability or  death;  to  provide  medical  and  surgical  care  for  such  injured  em- 
ployees; to  provide  compensation  for  injured  employees;  or  in  case  of 
death,  for  the  dependents  of  such  employees,  to  make  claims  payable 
hereunder  preferred  claims,  and  to  make  all  sums  paid  as  compensation 
under  this  act  exempt  from  the  claims  of  the  creditors ;  to  provide  methods 
for  insuring  and  securing  the  payment  of  such  compensation;  to  make 
minors  sui  juris  for  certain  purposes;  to  prescribe  a  method  for  the  execu- 
tion of  this  act  and  for  the  determination  of  liability  of  employers  to 
employees  for  compensation,  and  to  regulate  the  procedure  in  such  cases; 
to  pro\nde  revenue  for  the  administration  of  this  act;  to  provide  for  and 
regulate  the  business  of  insurance  companies  writing  workmen's  com- 
pensation insurance  under  this  act,  and  to  impose  fees  upon  such  in- 
surance companies  and  upon  employers  and  upon  employees  who  are  sub-. 
ject  to  this  act;  to  provide  penalties  for  violations  of  this  act.  and  to 
make  appropriations  out  of  the  revenue  of  the  state  for  the  purpose  of 
execrting  and  administering  this  act." 

Section  1  of  said  act  provides  that  it  shall  be  known  as  the  "Worlc- 
men*s    Compensation   Act." 

By  section  3  it  is  provided  as  follows: 

"Be  it  further  enacted,  that  from  and  after  the  taking  effect  of  this 
act,  every  employer  and  every  employee,  except  as  herein  stated,  shall  be 
presumed  to  have  accepted  the  provisions  pf  ,this  act,  respectively  to  pay 
and  actcpt  compensation  for  personal  injury  or  death  by  accident  arising 
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out  of  and  in  the  course  of  the  employment,  and  shall  be  bound  thereby 
unless  he  shall  have  given,  prior  to  any  accident  resulting  in  injury  or 
death,  notice  to  the  contrary  in  the  manner  herein  provided." 

Section  4  provides  that  either  an  employer  or  employee  who  has  ex- 
cepted himself  by  proper  notce  from  the  operation  of  the  act  may  at 
any  time  waive  such  exemption  and  later  accept,  its  provisions.  If  the 
employer  elects  not  to  accept  the  provisions  of  the  act,  he  shall  give 
notice  in  the  form  and  manner  therein  provided.  If  the  employee  dects 
not  to  accept  the  provisions  of  the  act,  he  shall  likewise  give  notice  as 
provided  in  said  section. 

Section  6  provides  that  the  provisions  of  said  act  shall  not  apply  to 
the  followng  classes  of  persons: 

"(a)  Any  common  carrier  doing  an  interstate  business  while  engaged 
in  interstate  commerce. 

•'(b)  Any  person  whose  employment  at  the  time  of  injury  is  casual, 
that  is.  one  who  is  not  employed  in  the  usual  course  of  trade,  business, 
profession  or  occupation  of  the  employer. 

*(c)  Domestic  servants  and  employers  thereof,  nor  to  farm  or  agri- 
cultural laborers  and  employers  thereof. 

"(d)  In  cases  where  less  than  ten  persons  are  regularly  employed: 
prov'ided,  however,  that  in  such  cases  the  employer  may  accept  the  pro- 
visions of  this  act  by  filing  written  notice  thereof  wi'h  the  state  factory 
inspector  at  least  thirty  days  before  the  happen'ng  of  any  accident  or 
death,  and  may  at  any  time  withdraw  the  acceptance  by  giving  like  notice 
of  withdrawal. 

**(c)  To  the  state  of  Tennessee,  counties  thereof  and  municipal  cor- 
porations; provided,  however,  that  the  state,  any  county  or  municipal 
corporat'on  may  accept  the  provisions  of  this  act  by  filing  written  notice 
thereof  with  the  state  factory  insnector  at  least  th:rty  days  before  the 
happening  of  any  accident  or  death  and  may  at|  any  time  withdraw  the 
acceptance  by  giving  like  notice  of  the  withdrawal. 

"Ths  act  shall  not  apply  to  employers  engaged  in  the  operation  of 
coal  mines  nor  to  the  employees  thereof,  except,  that  any  employer  en- 
gaged in  the  operation  of  a  coal  mine  or  mines,  may  accept  the  provisions 
of  this  act  by  filing  written  notice  thereof  wi^h  the  state  factory  inspector 
at  least  thirty  days  before  the  happemng  of  any  accident  or  death,  and  may 
at  any  time  withdraw  the  acceptance  by  giving  Ike  not'ce  of  withdrawal.** 

By  section  11  it  is  provided  that  every  employer  who  elects  not  to 
operate  under  said  act  as  therein  provided  shall  not,  'n  any  su't  brought 
aeainst  him.  by  an  employee  who  has  elected  to  operate  under  the  provi- 
sions of  said  act  to  recover  damages  for  personal  injury  or  death  arishig 
from  accdent,  be  permitted  to  defend  such  suit  upon  any  of  the  follow- 
ing grounds,  viz. : 

"(a)  That  the  employee  was  negligent. 

"(b)  That  the  iniury  was  caused  by  the  negl'gence  of  a  fellow 
serva'^.t  or  fellow  employee. 

"(c)  That  the  employee  had  assumed  the  risk  of  the  injury." 
Section  12  provides  that  every  employee  who  elects  not  to  operate 
under  the  provisions  of  the  act,  in  any  action  to  recover  damages  for 
personal  injury  or  death  by  acc'dent  brought  against  an  employer  who  has 
elected  to  operate  under  the  act.  shall  proceed  as  at  common  law,  and  the 
employer  in  such  suit  may  avail  himself  of  all  common  law  defenses. 

Section  13  prov'des  that,  when  both  employer  and  employee  elect  not 
to  operate  under  the  act,  the  liability  of  the  employer  for  injury  or  death 
from  accident  shall  be  the  same  as  at  common  law,  aad  the  employes 
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may  avail  himself  of  all  common-law  defenses  in  actions  brought  by  such 
employee  to  lecover  damages  for  personal  injury  or  death  due  to  accident. 

It  will  be  noted  from  the  provisions  of  the  foregoing  sections  of  said 
act  that,  if  an  employer  and  employee  do  not  elect  to  accept  the  act,  the 
rights  and  remedies  of  each  remain  as  they  were  before  the  passage  of 
the  act.  If  the  employer  elects  to  accept  the  act  and  the  employee  does 
not,  then  the  employer's  rights  and  remedies  remain  as  they  were  before 
the  passage  of  the  act  If  the  employee  elects  to  accept  the  act  and  the 
employer  does  not,  then  the  employer  is  deprived  of  the  three  common- 
law  defenses  in  any  su.t  which  may  be  brought  against  him  by  an  em- 
ployee to  recover  damages  for  an  injury  to  such  employee,  to  wit:  Con- 
tributory negligence,  negligence  of  a  fellow  servant,  and  assumption  of 
risk.  If  both  elect  to  accept  the  act  (and  their  election  is  presumed  in  the 
absence  of  notice  to  the  contrary),  then  the  employer  must  pay  to  the 
employee  compensation  for  his  injuries  according  to  the  schedule  set  forth 
in  section  28  of  the  act,  without  respect  to  whether  the  employee  was  negli- 
gent or  not. 

Section  10  provides,  however,  that  if  injury  or  death  results  from 
the  willful  misconduct  of  the  employee,  or  injury  intentlona  ly  self-in- 
ilicied,  or  by  reason  of  intoxication  or  willful  refusal  to  use  a  safety  ap- 
pliance, he  shall  not  be  entitled  to  compensation. 

It  is  insisted  by  cotmsel  for  appellant  that  the  act  is  coercive  and 
not  elective,  because: 

(1)  The  employee  is  presumed  to  have  elected  to  accept  the  act, 
whether  he  actually  knows  of  it  or  not,  unless  he  give  noUce  to  the 
contrary;  and 

(2)  It  is  coercive  as  to  employer  because  if  he  does  not  elect  to 
accept  its  provisions  he  is  deprived  of  his  common-law  defenses. 

In  the  case  of  Mackin  v.  Detroit  Trniken  Axle  Co.,  187  Mich.  8,  153  N. 
W.  49,  in  which  case  the  constitutionality  of  a  similar  act  was  involved, 
the  court  said: 

•*No  constitutional  /provision  is  pointed  out  which  prohibits  the 
Legislature,  in  framing  this  law.  to  best  avoid  uncertainty  and  contention 
tending  to  litigation,  from  adopting  a  rule  of  conclusive  presumption  upon 
the  question  of  notice  so  long  as  the  employee  was  left  in  the  first  instance 
free  to  forestall,  overcome,  or  prevent  such  presumption  by  his  own  act  if 
he  so  desired. 

"This  being  true,  the  constitutional  objections  raised,  which  are  ne- 
cessarily founded  upon  the  idea  of  coercion,  disappear  because  the  em- 
ployee has  had  a  free  choice,  and  by  having  fa.led  to  give  notice,  must 
be  held  to  have  elected  his  remedy  under  the  Workmen  s  Compensation 
Law.  Such  legal  presumptions  are  not  unconstitutional  or  uncommon. 
A  famihar  illustration  is  the  conclusive  presumption  that  a  party  entitled 
to  jury  trial  ♦  *  *  has  waived  his  right  and  elected  to  go  to  trial 
witjiout  a  jury  unless  he  took  some  affirmative  action  and  made  demand 
before  a  certain  time  or  point  of  progress  in  the  case  arrived." 

In  the  case  of  Young  v.  Duncan,  218  Mass.  346,  106  N.  E.  1,  the  court 
was  there  passing  upon  the  Workmen's  Compensation  Act  of  the  state  of 
Massachusetts,  and,  in  discussing  the  very  question  presented  by  appellant 
in  the  instant  case,  said: 

'No  complaint  justly  can  be  made  that  the  section  compels  the  em- 
ployee to  elect  without  sufficient  knowledge.  Ignorance  of  the  law  com- 
monly is  no  excuse  for  conduct  or  failure  to  act.  ♦  ♦  *  Knowledge  as 
to  interstate  commerce  rates  may  be  inaccessible  without  very  consider- 
able inquiry,  and  yet  shippers  or  passengers  may  be  bound  by  them  al- 
though ignornat  of  their  terms.  ♦  *  ♦  The  possib  lity  that  the  em- 
ployee in  a  given  instance  may  not  know  all  his  rights  does  not  affect  the 
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constitutional  aspects  of  the  law.  Many  crimes  even  are  made  to  depend, 
solely,  upon  the  doing  of  an  act  with  the  utmost  moral  innocence  and  in 
ignorance  of  any  forbidding  aspect  of  the  act." 

In  State  v.  Pearce,  Peck,  66, 'it  is  said: 

"Every  man  is  presumed  to  know  the  law;  a  contrary  doctrine  being 
incompatible  with  the  nature  of  civil  society." 

In  State  v.  Manley,  1  Overt.  428,  it  is  said: 

Every  member  of  the  community  is  bound  to  know  the  law.  and  it 
furnishes  no  excuse  that  he  was  badly  advised." 

[1]  As  to  appellant's  contention  that  the  act  is  coercive  because  it 
deprives  the  employer  of  his  common-law  defenses  if  he  elects  not  to 
accept  the  act,  we  do  not  think  that  the  power  of  the  Legislature  to  abolish 
these  common-law  defenses  can  be  seriously  questioned.  These  defenses 
are  creatures  of  judicial  opinions,  and  are  not  guaranteed  or  protected  by 
the  Constitution.  This  being  true,  the  Legislature  may  modify  or  abolish 
them,  as  it  sees  fit.  Their  complete  abolition  does  not  render  the  act  in 
question  compulsary  as  to  employers. 

In  the  case  of  N.  Y.  C.  R.  R.  Co.  v.  White,  243  U.  S.  188,  37  Sup. 
Ct.  247,  61  L.  Ed.  667^  L.  R.  A.  1917D.  1,  Ann.  Cas.  1917D,  629,  it  was 
held: 

That  the  "employer  has  no  vested  right  to  have  the  so-called  common- 
law  defenses  perpetuated  for  his  benefit,  and  that  the  Fourteenth  Amend- 
ment does  not  prevent  a  state  from  establishing  a  system  of  workmen's 
compensation  without  the  consent  of  the  employer,  incidentally  abolish- 
ing the  defenses  referred  to.*' 

This  question  is  fully  considered  by  the  Supreme  Court  of  Wisconsin 
in  Borgnis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A.  (N.  S.) 
489.    In  that  case  the  court  said :      , 

"Passing  these  questions  of  classification  we  meet  the  objection  that 
the  law.  while  in  its  words  presenting  to  employer  and  employee  a  free 
choice  as  to  whether  he  will  accept  its  terms  or  not,  is  in  fact  coercive,  so 
that  neither  employer  nor  employee  can  be  sa'd  to  act  voluntarily  in  ac- 
cepting it. 

"As  to  the  employer,  the  argument  is  that  the  abolition  of  the  two  de- 
fenses is  a  club  which  forces  him  to  accept;  and  as  to  the  employee,  the 
argument  is  that  if  his  employer  accepts  the  law  the  employee  will  feel 
compelled  to  accept  also  through  fear  of  discharge  if  he  do  not  accept. 

*'Both  of  these  arguments  are  based  upon  conjecture.  Laws  cannot 
be  set  aside  upon  mere  speculation  or  conjecture.  The  court  must  be  able 
to  say  with  certainty  that  an  unlawful  result  will  follow.  We  do  not  see 
how  any  such  thing  can  be  said  here.  No  one  can  say  with  certainty  what 
results  will  follow  in  the  practcal  Working  of  the  law.  ♦  ♦  ♦  These 
matters  are.  however,  purely  speculative  and  conjectural;  none  can  say 
what  the  practical  operation  of  the  law  will  be.  It  is  enough  for  our 
present  purpose  that  no  one  can  say  with  certainty  that  it  will  operate 
to  coerce  either  employer  or  employee." 

To  the  same  effect  is  theiruling  of  the  Supreme  Court  of  Illinois  in 
the  case  of  Deibeikis  v.  Link  Belt  Co.,  261  111.  454,  104  N.  E.  211.  Ann. 
Cas.  1915A,  241. 

It  is  insisted  that  the  act  contravenes  section  17  of  article  2  of  the 
Constitution  of  the  state,  which  provides: 

"No  b'll  shall  become  a  law  which  embraces  more  that  one  subject, 
that  subject  to  be  expressed  in  the  title." 

It  is  said  that  the  act  embraces  more  than  one  subject  and  that  it  em- 
braces subjects  not  expressed  in  its  title,  and  that  it  repeals  and  amends 
former  laws  without  rec'ting  in  the  caption  the  title  or  substtance  of  the 
laws  repealed  or  amended. 


Digitize^  by 


Google 


1520.]  SCOTT  V.  NASHVILLE  BRIDGE  CO.     (Tenn.)  585 

[2]  It  is  first  insisted  that  the  act  is  broader  than  the  title,  in  that  the  , 
title  mentions  the  regulation  of  the  business  of  insurance  companies  writ- 
ing workmen's  compensation  insurance  under  the  act,  whereas  section  40  of 
the  act  provides: 

"That  every  person,  partnership,  association,  organization,  6r  cor- 
poration, whether  organized  under  the  laws  of  this  or  any  qther  state  or 
country,  which  has  or  may  hereafter  comply  with  the  laws  of  the  state 
of  Tennessee,  and  is  authorized  to  write  accident  or  indemnity  insurance 
in  the  state  of  Temiessee,  shall  be  authorized  and  empowered  to  write 
workmen's  compensation  insurance  under  the  terms  and  provisions  of 
this  act  and  likewise  every  reciprocal  or  mutual  insurance  association  or 
corporation  shall  have  the  like  privilege,  and  shall  be  subject  to  the  same 
tax  on  premiums  now  imposed  by  law  on  casualty  or  indemnity  insurance 
underwnters." 

It  is  said  that,  while  the  title  only  embraces  the  regulation  of  insurance 
companies,  the  body  of  the  act  relates  to  "every  person,  partnershi{».  as- 
sociation, organization,  or  corporation,"  writing  workmen's  compensation 
insurance  under  said  act.  It  is  insisted  that  the  words  "person,  par^jiership, 
association,  organization,  or  corporation,"  are  broader  than  the  term  "in- 
surance companies,'*  which  is  the  subject  expressed  in  the  title. 

Our  general  insurance  statute  provides  that  the  term  "company"  in- 
cludes "corporat'ons,  assoc  ations,  partnerships  and  individuals."  Shan- 
non's Code,  §  3274.  •  Also  such  is  the  holding  in  many  cases,  some  of  which 
arc  as  follows :  State  v.  Stone,  118  Mo.  388,  24  S.  W.  164,  25  L.  R.  A.  243, 
40  Am.  St.Rep.  388,  Singer  Mfg.  Co.  v.  Wright.  97  Ga.  114,  25  S.  E.  249. 
35  L.  R.  A.  497;  Chicago  Dock  Co.  v.  Garrity,  115  111.  155,  3  N.  E.  448. 

[3]  It  is  also  sa  d  that  both  the  title  and  the  act  contain  two  subjects, 
because  each  provides  for  a  system  of  workmen's  compensation,  and  also 
for  a  system  of  liability  or  accident  insurance. 

It  is  provided  by  sect  on  41  of  the  act  that  the  compensation  shall  be 
secured  to  the  employee  in  one  of  two  modes.  Either  the  employer  shall 
insure  his  liability  under  the  act  with  an  -nsurance  company  authorized 
to  do  business  in  the  state,  or  shall  furnish  tio  the  insurance  commissioner 
satisfactory  proof  of  his  financial  ability  to  pay  all  claims  that  may  arise 
against  him. 

We  think  th's  provision  of  the  act  is  germane  to  the  general  subject, 
in  that  it  requires  the  employer  to  secure  the  compensation  which  may  ac- 
crue, and  thus  prevents  an  insolvent  or  irresponsible  employer  from  de- 
feating the  payment  of  the  compensation  for  which  the  act  provides.  It 
is  not  a  matter  foreign  to  the  subject  of  workmen  s  compensation,  but  is 
only  a  means  provided  for  the  securing  of  the  compensation  which  the 
act  prov  des. 

[4]  It  is  also  said  that  the  act  embraces  more  than  one  subject,  in  that, 
in  addition  to  providing  for  the  payment  of  compensation  to  injured  em- 
ployee, it  provides  that  the  sums  pa  d  shall  be  exempt  from  the  claims  of 
the  employee's  creditors. 

Welh-nk'this  is  pertinent  and  germane  to  the  subject  of  workmen's 
compensation,  the  purpose  of  this  provision  being  to  secure  to  njured 
employees  reasonable  compensation,  so  as  to  prevent  them  from  becom'ng 
public  charges,  and,  in  the  event  of  death,  to  secure  the  compensation  pro- 
vided by  sa'd  act  to  ther  dependents.  Providing  that  the  compensation 
sha'l  be  exempt  from  the  claims  of  creditors  only  renders  certain  the 
provisions  of  the  act. 

[5]  It  is  next  insisted  that  'he  act  denies  the  employee  the  right  to  con- 
tract, and  that  this  subject  is  not  expressed  in  the  title. 

We  are  of  the  opinion  that  this  nsistence  is  npt  well  grounded.  Both 
the  title  and  the  body  of  the  act  expressly  declare  that  the  act  is  elective. 
Employees  may  accept  the  act  and  agree  to  work  under  its  terms,  or  not. 
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They  are  given  free  choice,  and  no  right  or  remedy  is  taken  away  from 
an  employee  who  elects  not  to  accept  the  provisions  of  the  act. 

[6]  It  is  next  insisted  that  both  the  title  and  body  of  the  act  contain 
two  subjects,  in  that  they  provide  revenue  for  the  state  and  compensa- 
tion to  employees. 

The  act  does  provide  for  the  imposition  of  fines,  after  conviction, 
in  case  of  a  violation  of  certain  of  its  provisions,  and  it  does  make 
appropriations  from  the  revenues  of  the  state  of  such  sums  as  may  be  ne- 
cessary to  carry  out  the  provis.ons  of  the  act.  To  withhoM  the  necessary 
revenue  to  carry  out  the  provisions  of  the  act  would  render  it  a  nullity. 

[7]  The  general  disposition  of  the  courts  is  to  construe  th*s  provision 
of  the  Constitution  liberally  rather  than  to  embarrass  legislation  by  a  con- 
struction whose  strictness  is  unnecessary  to  the^  accomplishment  of  the 
benefidal  purposes  for  which  it  has  been  adopted.  Cannon  v.  Mathes, 
8  Heisk.  504;  Heiskell  v.  Knoxville,  136  Tenn.  376,  189  S.  W.  857;  State 
v.  Cumberland  Club,  136  Tenn.  84,  188  S.  W.  583. 

[8]  The  generality  of  the  title  is  no  objection  to  it,  so  long  as  it  is 
not  made  a  cover  to  legislation  incongruous  in  itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a  necessary  or  proper  connection. 
Cole  Mfg.  Co.  V.  Falls,  90  Tenn.  466.  16  S.  W.  1045;  Ryan  v.  Terminal 
Co..  102  Tenn.  11,  50  S.  W.  744.  45  L.  R.  A.  303;  State  v.  Yardley.  95  Tenn. 
546.  32  S.  W.  481,  34  L.  R.  A,  656;  Sate  v.  Cumberland  Club,  136  Tenn.  84. 
188  S.  W.  583. 

It  is  not  essential  to  the  const  tutionality  of  a  statute  that  its  title  should 
epitomize  or  recite  in  detail  the  provisions  contained  in  its  body.  All  pro- 
vision^ of  the  act  which  directly  or  indirectly  relate  to  the  subject  expressed 
iq  the  title,  and  having  a  natural  connection  therewith  and  not  foreign 
thereto,  should  be  held  to  be  embraced  in  it.  State  v.  Schlitz  Brewing  Co^ 
104  Tenn.  715,  59  S.  W.  1033,  78  Am.  St.  Rep.  941 ;  Memphis  v.  St  Ry. 
Co.,  110  Tenn.  598,  75  S.  W.  730.  Cannon  v.  Mathes,  supra. 

[9]  It  is  next  insisted  that  the  act  contravenes  section  17  of  article 
2  of  the  Constitution,  because  it  repeals  former  laws  without  reciting  in 
its  title  or  body  the  substance  of  the  laws  repealed. 

A  sufficient  answer  to  this  contention  is  that  the  act  does  not  express- 
ly purport  to  repeal,  revive,  or  amend  any  other  act  It  simply  repeals  by 
implication.  The  constitutional  provision  referred  to  relates  alone  to  those 
acts  which  expressly  repeal,  revive,  or  amend  former  laws,  and  does  not 
embrace  implied  amendments.  State  v.  Yardley.  95  Tenn.  558,  32  S.  W. 
481,  34  L.  R.  A.  656;  Hunter  v.  Memphis,  93  Tenn.  571.  26  S.  W.  828; 
Ballentine  v.  Mayor.  15  Lea,  633;  Home  Insurance  Co.  v.  Taxing  District, 
4  Lea.  650;  Poe  v.  State,  85  Tenn.  495,  3  S.  W.  658;  Railroad  v.  Crider. 
91  Tenn.  507.  19  S.  W.  618. 

It  is  next  insisted  that  the  act  violates  section  8  article  1 1  of  the  state 
Constitution  because:  (1)  Coal  mine  operators  and  their  employees  are 
exempted  from  the  operation  of  the  act  while  all  other  mine  operators 
and  their  employees  are  included ;  and  (2)  the  act  exempts  domestic  and 
agricultural  servants,  casual  employees,  and  all  other  industries  having 
less  than  ten  regular  employees.  The  contention  is  that  this  classification 
is  arbitrary,  unreasonable,  and  discriminatory. 

[10]  It  has  been  held  by  this  court  that  when  the  classification  made 
and  stated  in  a  statute  is  challenged,  if  any  state  of  facts  reasonably  can 
be  conceived  that  would  sustain  it,  the  existence  of  that  state  of  facts  at 
the  time  the  law  was  enacted  must  be  assumed.  It  is  also  the  rule  that 
one  who  assails  the  classification  in  a  statute  has  the  burden  of  showing 
that  it  does  not  rest  on  any  reasonable  basis,  but  is  essent'ally  arbitrary. 
Motlow  V.  State,  125  Tenn.  547,  145  S.  W.  177,  L.  R.  A.  1916F,  177  State 
V.  Schlitz  Brewing  Co.,  104  Tenn.  715,  59  S.  W.  1033,  78  Am.  St.  Rep,  941; 
Ogilvie  V.  Hailey,  141  Tenn.  392,  210  S.  W.  645. 
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[11]  It  is  the  general  rule  that  statutes  public  in  their  character,  and 
otherwise  unobjectionable,  may  extend  to  all  citizens  or  be  confined  to  par- 
ticular classes.  Cooley  on  Const.  Lim.  p.  390;  Breyer  v.  State,  102  Tenn. 
103.  50  S.  W.  769;  Sutton  v.  State,  96  Tenn.  696,  36  S.  W.  697.  33  L.  R.  A. 
589. 

In  this  latter  case  it  was  held,  however,  that  statutes  which  are  in- 
tended to  affect  a  particular  class,  and  not  the  public  at  large  must  be 
so  framed  as  to  extend  to  and  embrace  all  persons  who  are  or  may  be 
in  a  like  situation  or  circumstance,  and  also  the  classification  must  be 
natural  and  reasonable. 

In  Ogilvie  v.  Hailey,  141  Tenn.  392,  210  S.  W.  645,  this  court  said: 

'The  later  decisions  of  this  court  and  of  the  federal  Supreme  Court  ' 
have  conceded  to  the  Legislature  a  very  wide  range  of  d'scretion  in  tfie 
matter  of  classification  in  police  statutes  and  revenue  statutes.    The  idea 
is  that,  if  any  possible  reason  can  be  conceived  to  justify  the  classification, 
it  will  be  upheld." 

In  City  of  Memphs  v.  State,  133  Tenn  84,  179  S.  W.  631,  L.  R.  A. 
1916B,  1115,  Ann.  Cas.  1917C,  1056,  chapter  60  of  the  Acts  of  1915,  which 
was  an  act  passed  for  the  regulation  of  a  class  of  motor  vehicles  which 
had,  recently  before  the  passage  of  the  act  been  brought  into  service  in  the 
principal  cities  of  the  state,  commonly  known  as  "jitneys."  The  act  re- 
quires that  before  using  the  streets  of  the  city  the  owner  should  file  a 
bond  with  sufiicient  surety  or  sureties  for  not  less  than  $5,000  for  each 
jitney  operated,  conditioned  to  pay  any  damages  that  might  be  adjudged 
against  the  jitney  owner  for  loss  of  life,  or  injury  to  person  or  property. 

The  constitutionality  of  this  act  was  assailed  because  it  did  not  include 
privately  owned  motor  vehicles,  which  were  identical  in  structure,  were 
propelled  in  the  same  way,  and  used  atone  for  carrying  passengers.  The 
act  was  further  assailed  upon  the  grotmd  that  it  did  not  include  taxicabs, 
which  were  motor  passenger  vehicles  performing  a  similar  service,  travel- 
ing the  streets  of  the  city,  and  carrying  passengers  for  compensation  the 
same  as  jitneys. 

This  court  held  that  the  law  was  valid,  and  concluded  that  the  Leg- 
islature, in  all  probability,  thought  taxicabs  did  not  use  the  most  traveled 
streets',  or  that  it  might  be  that  larger  investmens  were  required  to  enter 
the  taxicab  business,  and  that  the  conveyances  would  be  less  in  number. 
In  that  case  this  court  said: 

"Mathematical  or  logical  exactness,  in  every  aspect,  in  a  division  for 
classification  is  not  always  possible,  and  it  is  not  required  in  order  to 
validity.  The  best  can  be  done  is  to  keep  within  the  clearly  reasonable 
and  practicable.  That  is  accomplished  where'  there  are  such  general 
characteristics  of  the  members  of  the  class  as  to  reasonably  call  for  spec- 
ial legislative  treatment.*  " 

It  is  well-known  legislative  history  that  in  this  state  coal  mines  have 
been  dealt  with  independently  by  the  Legislature,  and  that  many  statutes 
have  been  enacted  relating  to  coal  mines  that  have  no  relation  to  any  other 
industry  in  the  state. 

For  illustration,  chapter  24  of  the  First  Extra  Session  of  the  Legisla- 
ture of  1913,  requires  every  operator  of  a  coal  mine  to  provide  and  keep 
in  a  convenient  place  at  or  near  the  mouth  of  said  mane,  and  in  a  room 
where  the  same  shall  be  well  protected,  suitable  stretchers,  bandages,  and 
medicines  for  the  first  aid  to  the  injured  in  and  about  said  mine. 

Another  act  was  passed  by  the  Legislature  in  1881,  which  has  been 
carried  into  Shannon's  Annotated  Code  at  section  3079a  163,  requiring 
every  coal  mine  operator  to  provide  at  or  near  the  mouth  or  entrance 
of  such  mine  a  place  where  men  employed  therein  can  wash  and  change 
their  clothes  when  entering  the  mine  or  returning  therefrom. 
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)By  the  act  of  1881  it  is  also  provided  that  all  boilers  used  for  gener- 
ating steam  in  and  about  coal  mines  or  collieries  shall  be  kept  in  good 
order,  and  the  owner  or  agent  thereof  shall  have  them  examined  and  in- 
spected by  a  competent  board  of  boiler  inspectors,  as  provided  for  in  the 
case  of  steam  navigation,  railroads,  etc.,  as  often  as  once  every  six  months 
and  oftener  if  needed,  and  the  result  of  such  examination,  under  oath, 
shall  be  certified  in  writing  to  the  inspector  for  the  district ;  and  all  ma- 
chinery in  and  about  the  mines,  and  especially  in  the  coal  breakers,  where 
boys  work,  shall  be  properly  fenced  off,  and  the  top  of  such  shaft  shall 
be  securely  fenced  off  by  vertical  or  flat  gates  covering  the  area  of  said 
shaft,  and  the  entrance  of  every  abandoned  slope  and  other  air  shafts  i 
shall  be  securely  fenced  off. 

[12]  Other  acts  could  be  cited,  but  this  is  sufficient  to  show  that 
the  Legislature,  for  obvious  reasons,  has  classified  coal  mining  in  a  class 
to  itself  because  it  is  attended  with  risks  and  dangers  which  distinguish 
it  from  all  other  mining  industries. 

The  question  of  unlawful  classification  presented  by  ai^lant  in  the 
instant  case  has  been  passed  on  by  the  Supreme  Courts  of  other  states  in 
cases  where  the  constitutionality  of  Workmen's  Compensation  Acts  has 
been  challenged. 

In  Middleton  v.  Texas  Power  &  Light  Co.,  108  Tex.  96,  185  S.  W.  556, 
the  Supreme  Court  of  Texas  held  that  the  exclusion  of  domestic  servants, 
farm  laborers,  employees  of  any  person,  firm,  or  corporation  operating 
any  railway  as  a  common  carrier,  cotton  gin  employees,  and  the  employ- 
ees of  any  person,  firm,  or  corporation  having  in  his  or  their  employ  not 
more  than  five  employees,  from  the  provisions  of  the  Workmen's  Conv 
ensation  Act  of  the  stato  of  Texas  did  not  render  the  act  unconsttutionil 
because  of  its  classification.  The  Supreme  Court  of  Texas,  in  sustaining 
the  act,  said: 

"Employees  of  railroads,  those  of  employers  having  less  than  five 
employees,  domestic  servants,  farm  laborers  and  gin  laborers  are  excluded 
from  the  operation  of  the  act,  but  this  was  doubtless  for  reasons  that  the 
Legislature  deemed  sufficient.  The  nature  of  these  several  emplo3rments, 
the  existence  of  other  laws  governing  liability  for  injuries  to  railroad 
employees,  known  experience  as  to  the  hazards  and  extent  of  accidental 
injuries  to  farm  hands,  gin  hands  and  domestic  servants,  were  all  mat- 
ters no  doubt  considered  by  the  Legislature  in  exempting  them  from  the 
operation  of  the  act.  Distinctions  in  these  and  other  respects  between  them 
and  employees  engaged  in  other  industrial  pursuits  may,  we  think,  be 
readily  suggested.  We  are  not  justified  in  saying  that  the  classification 
was  purely  arbitrary." 

This  case  was  carried  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  and  that  court,  in  an  opinion  by  Mr.  Justice  Pitney,  said : 

"There  is  a  strong  presumption  that  a  Legislature  understands  and 
correctly  appreciates  the  needs  of  its  own  people,  that  its  laws  are  directed 
to  problems  made  manifest  by  experience,  and  that  its  discriminations  arc 
based  upon  adequate  grounds.  The  equal  protection  clause  does  not  require 
that  state  laws  shall  cover  the  entire  field  of  proper  legislation  in  a 
single  enactment.  If  one  entertained  the  view  that  the  act  might  as  well 
have  been  extended  to  ther  classes  of  empWment,  this  would  not  amount 
to  a  constitutional  objection."  249  U.  S.  157.  39  Sup.  Ct.  229,  63  L.  Ed. 
527. 

The  Maryland  act  was  held  not  to  be  invalid  as  class  legislation  be- 
cause its  provisions  apply  only  to  those  engaged  in  mining  coal  and  day 
in  two  designated  counties.  American  Coal  Co.  v.  Allegheny  County,  1^ 
Md.  564,  98  Atl.  143.  The  court,  in  sustaining  the  act,  said  that  there 
could  be  no  serious  objection  to  the  classification  of  those  engaged  in 
mining  coal  and  clay  in  a  group  by  themselves,  although  there  are  other 
dangerous  occupations  to  which   the   law   does   not  apply,   and  the   re- 
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striction  of  the  law  to  the  designated  counties  could  prove  no  stumbling 
block  to  the  legislation,  for  such  local  limitations  are  recognized  as  legal 
and  proper,  if  all  within  the  selected  locality  are  treated  alike  and  the 
locality  itself  is  broad  enough  to  work  no  harmful  discrimination. 

In  Sayles  v.  Foley.  38  R.  I.  488,  96  Atl.  340,  it  was  held  that  the  ex- 
clusion of  domestic  and  agricultural  employees,  or  casual  employees,  and 
of  employees  of  employers  of  five  or  less  workmen,  did  not  render  the 
Rhode  Island  act  unreasonable  and  discriminatory.  In  that  case  it  was 
also  held  that  the  exclusion  from  the  act  of  employees  receiving  more 
than  $1,800  per  year  was  not  an  unreasonable  classification,  as  in  most 
employments  involving  considerable  danger  of  injury  from  accident  the 
employee  receiving  such  a  salary  or  wage  may  be  presumed  to  be  exposed 
to  less  danger  of  ace.  dent  than  the  ordinary  workman. 

The  Illinois  act  was  held  not  to  be  unconstitutional  upon  the  ground 
that  section  31  requires  an  unreasonable  and  arbitrary  classification,  in 
that  it  sets  apart  contractors  from  all  classes  of  persons,  and  imposes  a 
burden  upon  them  that  if  they  fail  to  require  subcontractors  to  insure 
thus  arbitrarily  distinguishing  also  one  class  of  contractors  from  another 
class.  Parker-Washington  Co.  v.  Industrial  Board,  274  111.  498,  113  N.  E. 
976. 

[13]  It  is  next  insisted  that  the  act  is  violative  of  section  6  article 
1  of  the  state  Constitution,  because  it  denies 'trial  by  jury.  The  section 
of  the  Constitution  referred  to  provides: 

**That  the  right  of  trial  by  jury  shall  remain  inviolate,  and  no  reli- 
gious or  political  test  shall  ever  be  required  as  a  qualification  for  jurors.'* 

Section  32  of  the  act  in  question  provides: 

"The  cause  shall  be  heard  by  the  circuit  judge  without  a  jury  and  as 
other  nonjury  civil  cases  are  heard  in  the  circuit  court.  Neither  party 
shall  have  the  right  to^  demand  a  jury.'*  • 

The  constitutional  provision  above  referred  to  only  protects  the  right 
of  trial  by  jury  as  it  existed  at  common  law.  Trigally  v.  Memphis,  6 
Cold.  385.  Marter  v.  Wear,  117  Tenn.  244,  96  S.  W.  447;  Woods  v. 
State,  130  Tenn.  106,  169  S.  W.  558,  L.  R.  A.  191 5F.  531;  State  ex  rel. 
v.  Howse,  134  Tenn.  67,  183  S.  W.  510,  L.  R.  A.  1916D,  1090,  Ann.  Cas. 
1918C,  1125. 

The  act  in  question  confers  rights  and  remedies  that  were  unknown 
to  the  common  law.  The  act  is  elective.  If  the  employee  accepts  the 
provisions  of  the  act,  it  thereby  becomes  a  part  of  his  contract  of  em- 
ployment, and  he  waives  his  right  to  trial  by  jury  and  accepts  the  com- 
pensation and  remedies  provided  by  the  act. 

It  is  provided  by  statute  that,  on  a  failure  to  demand  or  call  for  a 
jury  in  the  first  pleading  tendering  an  issue,  or  on  the  first  day  of  the 
term  at  which  the  suit  demands  for  trial,  a  jury  trial  is  conclusively  pre- 
sumed to  have  been  waived.    Shannon's  Code,  §  4613. 

A  jury  may  be  waived  by  parties  falling  wxthin  the  provisions  of 
the  Workmen's  Compensation  Act  by  their  voluntary  acceptance  of  the 
terms  of  said  act. 

It  has  been  invariably  held  that,  under  the  voluntary  or  elective 
Workmen's  Compensation  Acts,  parties,  by  accepting  the  act.  waive 
the  right  to  a  jury  trial;  hence  there  is  no  deprivation  of  that  right. 
Hawkins  v.  Beakley  (D.  C)  220  Fed.  378  (susta-ning  the  Iowa  act)  ;  Dei- 
beikis  V.  Unk  Belt  Co..  261  111.  454,  104  N.  E.  211,  Ann.  Cas.  1915A,  241; 
Hunter  v.  Colfax  Consolidated  Coal  Co.,  175  Iowa.  245,  154  N.  W.  1037, 
157  N.  W.  145,  L.  R.  A.  1917D,  15,  Ann.  Cas.  1917E,  803;  Greene  v.  Cald- 
well, 170  Ky.  571,  186  S.  W.  648.  Ann.  Cas.  1918B,  604;  Mathison  v.  Minn. 
St.  Ry.  Co.  126,  Minn.  286,  148  N.  W.  7,  L.  R.  A.  1916D,  412;  Sexton  v. 
Newark  Dist.  Tel.  Co.,  84  N.  J.  Law.  85,  86  Atl.  451. 

[14]  It  is  next  insisted  that  the  act  violates  section  17  of  article  1 
of  our  state  Constitution,  which  reads  as   follows: 
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"That  all  courts  shall  be  open;  and  every  man,  for  any  injury  done 
him  in  his  lands,  goods,  person  or  reputation,  shall  have  a  remedy  b^  due 
course  of  law,  and  right  and  justice  administered  without  sale,  denial  or 
delay." 

It  is  insisted  by  plaintiff  that  the  act  closes  the  courts  to  him  that  were 
open  prior  to  its  passage,  and  denies  him  a  remedy  by  due  course  of  law. 

We  do  not  think  such  is  the  effect  of  the  act.  Section  32  provides  as 
follows : 

"That  in  case  of  a  dispute  over  or  failure  to  agree  upon  compensa- 
tion under  this  act  between  the  employer  and  employee,  or  the  dependent 
of  the  employee,  either  party  may  submit  the  entire  matter  for  determina- 
tion to  the  judge  or  chairman  of  the  county  court  in  which  the  accident 
occurred  and  such  judge  or  chafrman  is  hereby  vested  with  jurisdiction 
to  hear  and  determine  the  issues  and  render  judgment  and  enforce  the 
same  in  the  same  manner  as  courts    ♦    *    *    render  and  enforce  judgment. 

"The  county  judge  or  chairman  shall  have  power  to  subpoena  witnesses 
administer  oaths.  *  *  *  Either  party  dissatisfied  with  the  judgment 
of  the  judge  or  chairman  may  appeal  as  in  any  other  civil  cases  to  the 
next  term  of  the  circuit  court  of  the  county  where  the  case  will  be  heard 
by  the  circuit  judge  de  novo.  *  *  *  The  party  filing  the  petition  may, 
at  his  option,  instead  of  filing  the  same  before  the  county  judge  or  chair- 
man file  the  same  as  an  original  petition  in  either  circuit,  criminal,  or 
chancery  court  of  the  county  in  which  the  petitioner  resides  or  in  which 
the  alleged  accident  happened,  in  which  event  summons  shall  be  issued  by 
the  clerk  of  the  court  in  wh'ch  the  proceeding  is  instituted,  and  shall  be 
returned  before  said  court  within  the  time  provided  for  proceedings  be- 
fore a  county  judge  or  county  chairman.  *  ♦  *  Any  party  to  the 
proceedings  in  the  circuit,  criminal,  or  chancery  court  may,  if  dissatis- 
fied or  aggrieved  by  the  judgment  or  decree  of  that  court,  pray  an  appeal 
in  the  nature  of  a  writ  of  error  to  the  Supreme  Court  of  Tennessee, 
where  the  cause  shall  be  -  heard  and  determined  in  acordance  with  the 
practice  governing  other  appeals  in  the  nature  of  a  writ  of  error  in  civil 
causes." 

[15]  The  provision  of  section  17  of  article  1  of  our  state  Consti- 
tution is  a  mandate  to  the  judiciary,  and  was  not  intended  as  a  limitation 
of  the  legislative  branch  of  the  government.  Bledsoe  v.  Wright,  2  Baxt. 
471 ;  Dodd  v.  Weaver,  2  Sneed.  672 ;  Pawley  v.  McGlimpsey,  7  Yerg.  502. 

In  the  case  of  Adams  v,  Iten  Biscuit  Co.,  162  Pac.  938,  the  Supreme 
Court  of  Oklahoma  held  that  the  Workmen's  Compensation  Act  of  that 
state  was  not  violative  of  a  similar  clause  in  its  Constitution. 

The  act  being  optional  and  not  compulsory,  plaintiff's  contention  that 
it  deprives  him  of  a  remedy  given  him  by  due  course  of  law  is  not  tenable. 
It  is  true  that  the  remedy  which  he  had  prior  to  the  passage  of  the  act. 
that  is,  the  common-law  remedy,  has  been  taken  away,  but  this  the  Legis- 
lature had  the  power  to  do,  as  was  ruled  by  th-'s  court  in  Nance  v.  Piano 
Co.,  128  Tenn.  1,  155  S.  W.  1172,  Ann.  Cas.  1913D.  834.  In  that  case  this 
court  said: 

"The  suggestion  in  briefs  that  the  common  law  as  it  existed  at  the 
time  of  the  adoption  of  our  Constitution  was  transfixed  by  that  event 
into  a  rigid  and  inflexible  system  of  laws,  which  could  not  be  changed  by 
the  Legislature,  is  one  that  is  not  entitled  to  serious  consideration. 

"The  only  relation  which  the  system  of  laws  in  force  at  the  time 
of  the  adopt'on  of  the  Constitution  has  to  the  construction  of  that  instru- 
ment is  to  furnish  a  definition  and  proper  interpretation  of  terms  used  in 
the  Constitution  with  reference  to  the  system  of  laws.  The  'law  of  the 
land,'  as  used  in  the  Constitution,  d!d  not  embrace  as  a  fixed  and  im- 
movable system  the  common  law  in  existence  at  the  time.    It  had  rcfer- 
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encc  to  the  common  and  statute  law  then  existing  in  this  state,  but  this 
dose  not  mean  that  it  is  not  competent  for  the  Legislature  to  alter,  change, 
or  abolish  the  system  of  law  in  force  at  the  t  me  of  the  adoption  of  the 
Contitution,  and  it  may  do  so,  unless  it  is  prohibited  from  so  doing  by  the 
Constitution  of  this  state  or  of  the  United  States.  *  ♦  ♦  Prescott  v. 
Duncan,  148  S.  W.  229.  Harbison  v.  Knoxville  Iron  Company,  103  Tenn. 
421." 

[16,  17]  It  is  next  said  that  the  act  violates  section  8  of  Article  1  and 
section  21  of  article  1  of  our  state  Constitution.  Section  8  of  article  1 
is  as  follows : 

"That  no  man  shall  be  taken  or  imprisoned,  or  disseized  of  his  free- 
hold, liberties  or  privileges,  or  outlawed,  or  exiled,   or  in  any  manner 
destroyed  or  deprived  of  his  life,  liberty  or  property,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land." 
Section  21  of  article  1  reads: 

"No  man's  particular  services  shall  be  demanded,  or  property  taken, 
or  appPed  to  public  use,  without  the  consent  of  his  representatives,  or 
without  just  comrpensation  being  made  therefor." 

It  is  insisted  that  the  act  violates  the  foregoing  provisions  of  our 
state  Constitution,  because  it  deprives  the  plaintiff  of  a  property  right, 
and  takes  the  same  without  just  compensation  being  made  therefor. 

Section  21  of  the  act  reads  as  follows: 

"Be  it  further  enacted,  that  this  act  shall  have  no  retroactive  effect, 
and  shall  not  apply  to  actions  for  accidental  injury  or  death,  occurring 
prior  to  the  passage  of  this  act,  but  claims  for  damages  with  respect 
thereto  shall  be  redressed  by  the  law  as  it  stood  prior  to  the  enactment 
of  this  statute." 

An  employee  has  no  property  right  in  the  common-law  rules  of  liabili- 
ty applicable  to  relation  of  employer  and  employee  prior  to  the  occurrence 
of  an  injury,  within  the  meaning  of  and  as  protected  by  the  above-quoted 
sections  of  the  Constitution.  Nance  v.  Piano  Co..  supra;  Harbison  v. 
Knoxville  Iron  Co.,  103  Tenn.  421,  53  S.  W.  955.  56  L.  R.  A.  316;  New 
York  Central  Railroad  Co.  v.  White,  supra;  Middleton  v.  Light  Co..  supra. 

In  the  case  of  New  York  Central  Railroad  Co.  v.  White,  supra,  the 
constitutionality  of  the  Workmen's  Compensation  Act  of  the  state  of 
New  York  was  involved.  The  court,  speeaking  through  Mr.  Justice  Pit- 
ney, said: 

"The  close  relation  of  the  rules  governing  responsibility  as  between 
employer  and  employee  to  the  fundamental  rights  of  liberty  and  property 
is  of  course  recognized.  But  these  rules,  as  guides  to  conduct,  are  not 
beyond  alteration  by  legislation  and  the  public  interest.  No  person  has 
a  vested  interest  in  any  rule  of  law  entitling  him  to  insist  that  it  ishall 
remain  unchanged  for  his  benefit.    Munn  v.  111..  94  U.  S.  113.    *    *    ♦ 

"The  common  law  bases  the  employer's  liability  for  injuries  to  the 
employee  upon  the  ground  of  negligence;  but  negligence  is  merely  the  dis- 
regard of  some  duty  imposed  by  law ;  and  the  nature  and  extent  of  the  duty 
may  be  modified  by  legislation  with  corresponding  change  in  the  test  of 
negligence.  Indeed,  liability  may  be  imposed  for  the  consequences  of  a 
failure  to  comply  with  a  statutory  dut{y,  irrespective  of  negligence  in  the 
ordinary  sense;  'safety  appliance  acts  b«iog  a  familiar  instance." 

[18]  It  is  next  insisted  that  the  act  violates  the  Fourteenth  Amend- 
ment of  the  federal  Constitution,  because  it  deprives  the  plaintiff  of  his 
property  without  due  process  of  law. 

This  question  was  settled  adversely  to  the  contention  of  the  plaintiff 
in  New  York  Central  Railroad  Co.  v.  White,  supra,  and  the  Case  of 
Arizona  Copper  Co.  v.  Hammar,  250  U.  S.  400,  39  Sup.  Ct  553,  63  L.  Ed 
1058. 
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[19-21]  It  is  next  said  that  the  act  is  unconstitutional,  in  that  it  under- 
takes 10  make  an  election  for  and  a  binding  contract  upon  a  minor  em- 
ployee, when,  by  reason  of  such  minority,  he  is  unable  to  make  sudi 
election  or  contract.  ^ 

In  the  caption  to  the  act  it  is  set  forth  as  being  one  of  the  purposes 
of  the  act  "to  make  minors  sui  juris  for  certain  purposes," 

In  section  2,  subsec.  b,  of  the  act,  it  is  provided: 

**  'Employee*  shall  include  every  person,  including  a  minor,  in  the 
service  of  an  employer,  *  ♦  ♦  under  any  contract  of  hire,  apprentice- 
ship, written  or  implied." 

The  second  paragraph  of  section  7  of  the  act  is  as  follows : 

"Whenever  payment  is  made  to  any  person  eighteen  (18)  years  of 
age  or  over  the  written  receipt  of  such  person  shall  acquit  the  employer." 

In  section  31,  subsec  4,  it  is  provided: 

"In  case  of  physical  or  mental  incapacity,  other  than  minority,  of  the 
injured  person,  *  *  *  the  period  of  I'mitation  in  any  such  case  shall  be 
extended  for  one  year  from  the  date  when  such  incapacity  ceases." 

We  are  of  the  opinion  that  the  plaintiff  is  not  in  a  position  to  challenge 
the  act  upon  the  ground  that  it  undertakes  to  make  an  election  for  a  minor 
empolyee.  because  it  :s  not  shown  that  plaintiff  is  a  minor;  in  fact,  we  do 
not  understand  that  it  is  claimed  that  he  is  a  minor,  and  therefore  has  no 
interest  in  the  provisions  of  the  act  relat'ng  to  minors. 

However,  we  think  there  is  no  question  as  to  the  power  of  the  Legis- 
lature to  endow  minors  with  the  r'ght  to  make  contracts  otherwise  lawful, 
and  after  he  has  been  so  endowed  he  becomes,  for  the  purpose  of  the  act, 
an  adult,  or,  at  least,  on  the  same  plane.  It  was  expressly  so  ruled  in  the 
case  of  Borgnis  v.  Falk  Co..  147  Wis.  327,  133  N.  W.  209,  y?  L.  R.  A.  (N, 
S.)  489. 

And  it  was  expressV  held  in  the  case  of  Young  v.  Sterling  Leather 
Works,  91  N.  J.  Law,  289,  102  Atl.  395,  in  wh-ch  case  the  validity  of  the 
Workmen's  Compensation  Act  of  the  state  of  New  Jersey  was  challenged, 
that  a  minor  has  no  such  vested  right  in  his  disability  recognized  by  the 
common  law  as  to  prevent  the  Legislature  from  constitutionally  removing 
such  disability  with  resepect  to  future  contracts,  and  that  it  had  the  power 
to  change  the  age  at  which  the  minor  's  privileged  to  exercise  legal  rights 
which  should  be  binding  on  him. 

[22-25]  It  is  next  said  that  the  act  is  unconstitutional  because  it  violates 
section  7  of  article  6  of  our  state  Constitution.  This  section  of  the  Con- 
stitution is  as  follows: 

"The  judges  of  the  Supreme  or  inferior  courts,  shall,  at  stated  times, 
receive  a  compensation  for  their  services,  to  be  ascertained  by  law,  which 
shall  not  be  increased  or  diminished  during  the  time  for  which  they  are 
elected.  They  shall  not  be  allowed  any  fees  or  perquisites  of  office  nor 
hold  any  office  of  trust  or  profit  under  this  state  or  the  United  States." 

Section  32  of  the  act  provides  as  follows: 

"For  acting  in  each  of  such  cases  which  is  contested  or  litigated  the 
county  judge  or  chairman  of  the  court  shall  receive  a  fee  of  $5.00,  which 
shall  be  taxed  as  a  part  of  the  costs  of  the  case  against  the  unsuccessful 
party.  For  entering  all  orders,  settlements  or  compromises  of  claims 
which  are  not  controverted  or  litigated  the  county  judge  or  chairman  of 
the  county  court  shall  receive  as  compensation  a  fee  of  two  ($2.00)  dol- 
lars, which  shall  be  taxed  equally  against  both  parties." 

The  county  judge  is  a  judge  of  an  inferior  court,  within  the  meaning 
of  the  above-quoted  section  of  the  Constitution,  and  his  salary  as  judge 
can  neither  be  increased  nor  diminished  during  the  term  for  which  he  is 
elected.  State  v.  Glenn,  7  Heisk.  472;  State  v.  McKee,  8  Lea,  24;  State 
v.-  Leonard,  86  Tenn,  490,  7  S.  W.  453;  Judges'  Cases,  102  Tenn.  571,  53 
S.  W.  134. 
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We  are  of  the  opinion,  therefore,  that  this  provision  of  the  act  is  un- 
constitutional and  void,  but  we  are  further  of  the  opinion  that  this  infirmity 
in  the  act  does  not  affect  the  validity  of  the  entire  act.  We  think  the  pro* 
vision  allowing  a  fee  to  the  county  judge  or  chairman  for  acting  in  certain 
cases  may  be  elided.  It  is  a  well  settled  rule  of  law  that  where  the  pro- 
visions of  a  statute  are  severable  and  distinct  the  unconstitutionality  of 
one  or  more  provisions  will  not  vitiate  those  that  are  valid  and  constitu- 
tional. State  ex  rel.  v.  Trewitt,  113  Tenn.  571,  82  S.  W.  480;  Jones  v. 
Memphis.  101  Tenn.  188,  47  S.  W.  138.  McCamey  v.  Cummings,  130  Tenn. 
505,  172  S.  W.  311;  Richardsog  v.  Young,  122  Tenn.  523,  125  S.  W.  664; 
Malone  v.  Williams.  118  Tenn.  439,  103  S.  W.  798,  121  Am.  St.  Rep.  1002. 

[26]  It  is  next  said  that  the  act  is  unconstitut'onal  because  of  the  pro- 
visions contained  in  section  25  thereof,  which  require  an  injured  employee 
to  submit  to  an  examination  and  accept  medical  service,  and  deny  to  him 
the  right  of  compensation  so  long  as  he  refuses.  Section  25  reads  as 
follows : 

-  "That  during  the  thirty  days  after  the  notice  required  by  sect'on  23  of 
this  act  to  be  given  the  employer,  or  his  agent,  the  employer  shall  furnish 
free  of  charge  to  the  injured  employee  such  medical  and  surgical  treatment, 
medicine  medical  and  surgical  supplies,  crutches  and  apparatus  as  may  be 
reasonably  required,  and  the  injured  employee  shall  accept  the  same. 
♦  ♦  ♦  xhe  injured  employee  must  submit  himself  to  the  examination 
by  the  employer's  physician  at  all  reasonable  times  if  requested  to  do  so 
by  the  employer,  but  the  employee  shall  have  the  right  to  have  his  own 
physician  present  at  such  examination,  in  which  case  the  employee  shall 
be  liable  to  such  physician  for  his  services.  *  ♦  *  And  in  case  of 
dispute  as  to  the  injury,,  the  court  may,  at  the  expense  of  either  party  or 
on  its  own  motion,  appoint  a  neutral  physician  of  good  standing  and  ability 
to  make  an  examination  of  the  injured  person  and  report  his  findings  to 
the  court,  the  expense  of  which  examination  shall  be  borne  equally  by  the 
parties.  If  the  injured  employee  refuses  to  comply  with  any  reasonable 
request  for  examination,  or  refuses  to  accept  the  medical  services  which 
the  employer  is  required  to  furnish.  ♦  ♦  ♦  his  right  to  compensation 
shall  be  suspended  and  no  compensation  shall  be  due  and  payable  while  he 
continues    such    refusal.    ♦    *    ♦ 

"If  in  an  emergency  or  on  account  of  the  employer's  failure  or  refusal 
to  provide  the  medical  care  and  service  required  by  this  act,  the  injured 
employee  or  his  dependents  may  provide  the  same,  and  the  cost  thereof, 
not  exceeding  $100  shall  be  borne  by  the  employer." 

The  plaintiff  does  not  undertake  to  point  out  what  provision  of  Ihe 
Constitution  is  violated  by  the  provisions  of  section  25. 

We  do  not  think  it  violates  any  section  of  the  Cinstitution.  No 
further   discussion   of    said   contention   is   necessary. 

We  believe  that  this-  disposes  of  all  the  specific  objections  urged  by 
plaintiff  to  the  validity  of  the  act.  We  are  of  the  opinion  that  the  act  is 
constitutional  and  valid,  except  as  to  the  provisions  of  section  32,  relating 
to  the  fees  of  the  county  judge  or  chairman  of  the  court.  As  herein- 
before indicated,  we  think  this  provision  of  section  32  is  invalid  and  should 
be  elided,  and  the  judgment  of  the  circuit  will  be  accordingly  modified. 

The  plaintiff  will  be  taxed  with  the  costs  of  the  cause. 

Justice  Bachman  dissents.  He  is  of  the  opinion  that  the  act,  exempt- 
ing as  it  does  coal  mine  operators  and  their  employees  from  its  operation, 
is  arbitrary,  discriminatory,  and  unreasonable  because  of  this  classification. 
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UNITED  STATES  FIDELITY  &  GUARANTY  CO.  OF  BALTI- 
MORE, MD.,  V.  DAVIS.     (No.  9355.) 

(Court  of  Civil  Appeals  of  Texas,  Ft.  Worth.  June  5.  1920.    Rehearing 
Denied  July  2,  1920.) 

223  Southwestern  Reporter,  700. 

MASTER  AND  SERVANT  —  MISTAKE  JUSTIFYING  CORREC- 
TION OF  AWARD  OF  COMPENSATION  MUST  BE  ONE  OF 
FACT. 

Under  Workmen's  Compensation  Law  as  amended  by  Act  March 
28,  1917,  pt  1,  §  12d  (Vernon's  Sayles'  Ann.  Civ.  St.  Supp.  1918,  art 
5246—25),  authorizing  correctton,  during  the  compensation  period,  on 
application  of  any  person  interested  showing  a  change  of  conditions, 
mistake,  or  fraud,  of  an  award  previously  made,  it  is  only  a  mistake  of 
fact,  and  not  one  of  law,  as  how  much  per  week  can  be  awarded  for  a 
permanent  injury,  which  can  be  so  corrected. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Appeal  from  District  Court,  Denton  County;  C.  R.  Pearman,  Judge. 

Motion  by  the  United  States  Fidelity  &  Guaranty  Company  of  Bal- 
timore, insurer,  for  correction  of  judgement  making  award  to  W,  W. 
Davis  under  the  Workmen's  (Compensation  Law.  Motion  denied,  and 
the  insurer  appeals.    Affirmed 

Seay,  Seay,  Malone  &  Lipscomb,  of  Dallas,  for  appellant. 
E.  I.  Key,  of  Denton,  for  appelfee.  ^ 

C!oN2«3t,  C.  J.  Appellee  recovered  a  judgment  against  the  United 
States  Fidelity  &  Guaranty  Company  under  our  Workmen's  Compensa- 
tion Act.  pt.  2,  §  5  (V.  S.  Annotated  Gvil  Statutes,  Supp.  1918,  art 
5246—44)  for  $22  per  week  for  264  weeks  after  allowing  the  defendant 
credit  for  $180  which  it  had  already  paid  under  a  ruling  of  the  Indus- 
trial Accident  Board.  On  appeal  to  this  court,  tiie  judgment  of  the  trial 
court  was,  on  the  22d  day  of  March,  1919,  affirmed,  but,  among  other 
things,  so  reformed  as  to  require  the  trial  court  to  re'^in  the  case  upon 
its  docket  subject  to  be  modi^ed,  changed,  or  revoked  at  any  time  by  the 
court  upon  application  of  either  party  showing  a  change  of  conditions, 
mistake,  or  fraud,  as  provided  in  the  Compensation  Law.  See  U.  S. 
Fidelity  &  Guaranty  Co.  v.  Davis,  212  S.  W.  239. 

Thereafter,  on  September  4,  1919,  the  appellant  company  instituted 
the  present  proceeding  by  a  motion  in  the  trial  court,  alleging  that  a  mis- 
take had  been  made  in  the  entry  of  the  original  judgment  and  as  reform- 
ed by  this  court  in  awarding  $22  per  week  for  265  weeks;  that  the  ori 
ginal  recovep^*  had  been  on  the  ground  of  permanent  disability  on  the 
par^  of  Davis,  and  that  for  injuries  of  that  character  the  Compensation 
Act  limiting  recoveries  at  the  maximum  amount  of  $15  per  week,  not  to 
exceed  401  weeks,  alone  applies;  the  contention  being  that  section  15a, 
pt.  1,  of  the  Compensation  Act  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art 
5246—^),  which  permits,  under  certain  circumstances,  an  increase  of 
benefits  and  a  diminution  of  the  number  of  weeks,  only  applies  in  cases 
where  the  compensation  is  for  a  definite  sum  and  for  a  definite  period, 
such  as  is  provided  in  article  5246--21  for  the  loss  of  an  eye,  leg.  cto, 
and  not  to  cases  where,  a$  here,  the  injuries  were  found  to  be  permanent. 
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The  trial  ccfurt  refused  to  grant  the  prayer  of  the  motion,  and  from 
its  order  or  decree  to  that  effect  ihat  present  appeal  has  been  prosecuted. 

Section  12d,  pt.  1,  of  the  act  approved  March  28,  1917  (General 
Laws  19!7  [article  5246 — ^25]),  amending  the  Compensation  Law,  pro- 
vides that  judgments  of  the  character  originally  entere^  in  appellee's 
favor  may,  "upon  the  application  of  any  person  interested  showing  a 
change  of  conditions,  mistake,  or  fraud,"  be  reviewed  and  terminated  or 
corrected  so  as  to  diminish  or  increase  compensation  previously  awarded, 
etc.  But  in  our  judgment  a  determination  of  the  proper  application  of  this 
law  is  wholly  unnecessary  to  a  d'sposal  of  the  present  appeal.  We  there- 
fore do  not  now  feel  called  upon  to  discuss  the  question  of  whether  section 
15a  of  the  amendatory  act  above  referred  to  (article  5246--3h4,  1918  Supp. 
V.  Stats.)  permitting  an  increase  beyond  the  maximum  of  $15  per  week, 
to  which  compensation  is  generally  limited  under  section  9,  pt.  1.  of  the  said 
amending  act  (article  5246--17),  should  or  should  not  be  applied  to  awards 
or  judgments  founded  upon  permanent  injuries.  That  question  was  in- 
volved in  the  orig^inal  judgment  rendered  by  the  trial  court  in  appellee's 
favor  and  reviewed  by  us  on  appeal,  as  stated.  The  record  on  the  original 
appeal  now  before  us  shows  that  that  original  judgment  followed  and  was 
predicated  upon  the  following  verdict  of  the  jury: 

"We,  the  jury,  find  for  the  plaintiff  as  follows:  A  sum  in  265  weekly 
installments  of  $22  per  week,  commencing  with  November  29,  1917.  This 
in  addition  to  $180  already  paid  by  the  defendant." 

Said  original  record  further  shows  that  defendant,  the  present  appell- 
ant, first  requested  a  peremptory  instruction  in  its  favor,  to  the  refusal 
of  which  no  error  was  later  assigned;  and  also  requested  that,  in  event 
charge  No.  1  was  refused,  the  following  instruction  be  given: 

"Gentlemen  of  the  Jury:  You  are  instructed  that  if  you  believe  from 
the  evidence  that  a  manifest  injustice  and  hardship  would  result  to  plaintiff 
if  a  certain  sum  of  money  were  paid  to  him  in  weekly  installments  of  not 
exceeding  $15  per  week,  then  in  your  discretion  you  may,  if  in  your 
opinion  the  amount  of  compensation  thus  being  paid  a  week  is  inadequate 
to  meet  the  necessities  of  the  plaintiff,  you  can  increase  the  amount  of  com- 
pensation by  correspondingly  decreasing  the  amount  of  weeks  for  which 
the  same  is  to  be  paid,  allowing  such  discount  to  the  defendant,  increasing 
such  pa)rments,  as  in  your  opinion  would  be  a  just,  reasonable,  and  fair 
substitute  for  the  amount  of  money  that  would  be  paid  at  the  rate  of  $15 
per  week  for  the  number  of  weeks  that  you  may  find  the  plaintiff  would 
be  totally  incapacitated  from  earning  a  livelihood,  and  by  your  verdict 
you  should  state  the  number  of  weeks  that  payment  should  be  made  and 
the  amount  thereof  payable  per  week" 

The  instruct-on  quoted  was  given  by  the  court  and  evidently  followed 
by  the  jury,  and  no  objection  was  urged  to  the  increase  in  amount  of  week- 
ly compensation  as  found  by  the  jury.  On  the  contrary,  appellant  made 
a  motion  that  judgment  be  entered  in  accordance  therewith,  but  made  flex- 
ible so  as  to  permit  correction  in  the  event  of  changed  conditions,  mistake, 
etc.,  and  the  court's  refusal  to  so  enter  judgment  was  made  the  basis  of 
appellant's  first  assignment  of  error  on  the  former  apVal  and  the  reforma- 
tion made  by  this  court  on  appeal  was  in  harmony  with  appellant's  com- 
pla'nt  that  the  judgment  had  not  been  so  made  flexible. 
«  •  It  is  thus  apparent,  we  think,  that  the  error,  if  any,  in  the  judgment 
of  the  court  below  now  complained  of  was  not  only  invited  by  the  defend- 
ant but  also  clearly  one  of  law.  •  In  other  words,  it  seems  clear  that  the 
mistake,  if  any,  made  the  sole  basis  of  the  present  proceeding,  is  one  of 
law  and  not  of  fact,  and  as  to  such  mistakes  we  think  section  12d,  pt.  1, 
of  the  amending  act  approved  March  28,  1917,  above  referred  to.  and  per-' 
mitting  the  reviews  of  an  original  award  or  order  allowing  compensation 
under  thqf  Wofktnen's«  Compensation  Att,  has  no  application  whatever.  The 
Vol  vi-.-oom*t  s». 
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mistake  in  the  original  judgment,  if  any,  being  one  of  law,  cotild  and 
should  have  been  corrected,  if  at  all.  upon  the  original  appeal.  It  was  too 
late  thereafter  on  motion  under  the  section  just  referred  to.  In  23  Cyc  p. 
866,  par.  2.  it  is  sa!d : 

"A  decision  which  is  wrong  in  law  cannot  be  corrected  on  motion, 
and  the  allowance  of  an  amendment  should  never  be  used  as  a  means  of 
reviewing  the  judgment  on  the  merits  or  rectifying  judicial  errors  or 
mistakes.  Thus  the  judgment  cannot  be  modified  or  amended  because  as 
it  stands  it  is  not  supported  by  the  evidence,  or  because  the  conclusions 
of  law  on  which  :t  is  founded  are  alleged  to  be  erroneous,  or  to  make  it 
conform  to  what  ought  to  have  been  done  but  was  not  in  fact  done.  And 
when  a  statute  authorizes  the  correction  of  judgments  on  the  ground  of 
'mistake*,  it  means  mistake  of  fact,  and  not  of  law." 

By  an  extension  of  this  opinon,  we  could  illustrate  the  conclusion  thus 
noted  by  quotations  from  many  of  the  courts,  but  the  law,  as  stated  in  the 
quotation  taken  from  Cyc,  seems  to  be  so  well  and  so  generally  supported 
that  we,  in  the  interest  of  brevity,  content  ourselves  with  citing  a  few 
of  our  own  cases  in  harmony  with  the  text  from  Cyc.  Tynbnig  &  Ca  v. 
Cohen.  67  Tex.  220,  2  S.  W.  734;  M.  P.  Ry.  Co.  v.  Haynes,  82 -Tex.  448, 
18  S.  W.  605;  Perkins  v.  Ehmlavy,  61  Tex.  241;  Hamilton  v.  Johachim, 
160  S.  W.  645. 

We  conclude  that  the  court  did  not  err  in  denying  appellant's  motion 
to  correct  the  judgment,  and  this  conclusion  applies  as  well  to  appellee's 
cross-assignment,  complaining  of  the  court's  refusal  to  so  correct  the 
original  judgment  as  to  award  appellee  his  damages  in  a  lump  svan,  as 
provided  for  in  the  Workmen's  Compensation  Act  for  permanent  injuries. 

Judgment  affirmed. 


McVICAR  V.  INDUSTRIAL  COMMISSION  OF  UTAH.    (No.  2498.) 

(Supreme  Court  of  Utah.    June  15,  1920.) 

191  Pacific  Reporter  1089. 

1.  MASTER  AND   SERVANT  —  COMPENSATION  CLAIMANT'S 

DEPENDENCY  QUESTION  OF  FACT  ON  WHICH  COMMIS- 

SION'S  FINDINGS  ARE  CONCLUSIVE. 

The  issue  of  dependency  being  one  of  fact,  the  Industrial  Commission's 
conclusions  are  like  the  verdict  of  a  jury,  and  will  not  be  interfered  with, 
when  supported  by  some  substantial  evidence,  and  if  the  commission  erred 
in  its  findings  of  fact  and  conclusions,  the  Supreme  Court  cannot  correct 
Uie  error.  Ceo.  A.  Lawe  Co.  v.  Industrial  Commission  of  Utah.  190  Pac 
934.  ^ 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  413 [7].) 

2.  MASTER  AND   SERVANT  —  COMMISSION'S  DEQSION   ON 

CLAIM  FOR  COMPENSATION  FINAL,  UNLESS  ABUSE  OF 

DISCRETION  CLEARLY  APPEARS. 

Where  it  does  not  clearly  and  indubitably  appear  that  the  discretion 
of  the  Industrial  Commission  has  been  abused,  its  decision  is  final  and 
unassailable. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[S].) 
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3.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT'S 
COUNSEL,  RELYING  ON  STIPULATION  TO  TAKE  TESTI- 
MONY,  NEED  NOT  STATE  TO  COMMISSION  WHAT  HE  EX- 
PECTS TO  PROVE. 

The  attorney  for  the  applicant  was  entitled  to  rely  on  a  stipulation  to 
take   further  testimony,  and  for  that  reason  was  not  required  to  make 
a  statement  to  the  Industrial  Commission  of  what  he  proposed  to  prove 
by  witnesses  he  desired  to  produce,  and  his  request  wrongly  denied. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  415.) 

Proceeding  by  Minnie  R.  Mc Vicar  under  the  Workmen's  Compensation 
Act  for  comi>ensation  for  the  death  of  her  son,  James  Allen  McVicar,  op- 
posed by  the  Imperial  Lead  Mining  Company,  employer.  Award  for 
claimant  by  the  Industrial  Commission,  and  claimant  applies  for  writ  of 
of  review  to  determine  its  lawfulness.  Award  set  aside,  and  Commission 
directed  to  give  applicant  an  opportunity  to  introduce  further  testimony. 

George  R.  Frpeman,  of   Corona,   Cal.,   for  plaintiff. 
James  H.  Wolfe,  Asst.  Atty.  Gen.,  and  De  Vine,  Stine  &  Gurlliam, 
of  Ogden,  for  defendants. 

Weber,  J.  Plaintiff  applies  to  this  court  for  a  writ  of  review  to  de- 
termine the  lawfulness  of  an  award  by  the  Industrial  Commission.  A 
syno]>tical  statement  of  the  salient  facts  as  found  by  the  commission  is : 

Applicant  (hereinbefore  referred  to  as  plaintiff)  is  a  widow,  the 
mother  of  James  Allen  McVicar,  who  was  killed  on  September  12,  1919, 
while  employed  by  the  Imperial  Lead  Mining  Company,  in  what  is  known 
as  Death  Canyon,  Utah.  The  husband  of  the  applicant  died  about  two 
months  following  the  demise  of  the  son.  For  approximately  one  year  prior 
to  the  death  of  the  husband  he  had  not  been  able  to  earn  anything,  and 
had  made  no  contribution  toward  the  support  of  the  applicant,  his  wife. 
The  deceased  son  had  been  discharged  from  service  in  the  United  states 
navy  during  the  latter  part  of  1918.  He  lived  with  his  parents  and  con- 
tributed t<^  their  support  after  he  was  discharged  from  the  navy  and 
until  he  went  to  work  in  Utah  about  June  12,  1919.  During  the  time  he 
had  been  so  employed  he  had  contributed  to  the  support  of  his  father 
and  mother  the  sum  of  $90.  The  applicant  had  no  idea,  according  to  her 
test-mony.  of  what  her  household  expenses  were.  She  had  no  systematic 
method  of  buying  supplies  for  the  household,  and  no  way  in  which  to 
estimate  what  her  receipts  from  the  deceased  son  were,  other  than  that  he 
contributed  everything.  The  evidence  very  clearly  shows  that  the  deceased 
did  not  contribute  everything  at  any  time  toward  the  support  of  the  ap- 
plicant or  her  husband. 

During  the  t-me  the  son  was  in  the  navy  he  made  an  allotment  for  the 
support  of  his  father  and  mother  of  $15  per  month,  which  was  increased 
by  an  allowance  from  the  government  of  $10.  The  amount  of  any  support 
contributed  by  the  deceased  son  prior  to  his  entry  into  the  service  was  not 
ascertained.  His  contribution  after  his  return  from  the  navy  was  not 
ascertained  with  any  degree  of  certainty.  During  the  first  part  of  1919 
he  was  employed  by  the  Riverside  Portland  Cement  Comapny,  living  in 
Riverside  with  his  parents,  who  had  apartments  there.  The  rent  for  the 
apartment  was  paid  by  the  applicant.  In  all  probability,  during  that  period 
the  deceased  son  contributed  the  entire  support  of  the  applicant  other  than 
this  $25  per  month ;  but  it  does  not  appear  that  the  contribution  toward 
the  support  of  applicant  at  any  time  amounted  to  more  than  $25  per  month. 

The  commission  ordered  that  compensation  be  awarded,  to  be  paid 
by  the  Imperial  Lead  Mining  Company,  to  the  applicant  at  the  rate  of  $16 
per  week  for  a  period  of  112  weeks  and  3  days,  but  not  to  exceed  $1,800, 
and  that  the  undertaker  be  paid  the  sum  of  $150, 
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[1,  2]  The  record  is  not  without  evidence  to  etipport  the  findings  and 
conclusions  of  the  commfssion.  The  issue  of  dependency  being  one  of 
fact,  the  commission's  conclusions  are  like  the  verdict  of  a  jury,  and  witl 
not  be  interfered  with  by  this  court,  when  su(>ported  by  some  substantial 
evidence.  If  the  commission  erred  in  its  finding  of  fact  and  conclusions. 
w«  cannot  correct  the  error.  It  has  the  power  to  determine  the  degree  oi 
dependency.  Since  it  does  not  clearly  and  indubitably  appear  that  the 
discretion  of  the  commission  has  been  abused,  its  decision  is  final  and 
unassailable.  The  principles  enunciated  in  Geo.  A.  Lowe  Co.  v.  Industrial 
Commission  of  Utah.  190  Pac.  934,  are  applicable  here. 

[3]  If  the  applicant  had  been  given  an  opportunity  to  present  all  her 
testimony,  the  award  would  be  affirmed.  The  depos'tions  of  certain  wit- 
nesses on  behalf  of  applicant  were  taken  February  18,  19^,  and  at  that 
time  it  was  stipulated  between  the  attorneys  for  the  parties  that  a  further 
hearing  might  be  held  at  the  desire  of  either  party.  On  February  18,  1920. 
applicant's  attorney  informed  the  commission  by  letter  that  he  desired  to 
take  testimony  of  several  witnesses,  and  that  their  testimony  would  relate 
to  the  amount  of  compensation  received  by  James  Allen  McVicar  im- 
mediately prior  to  bis  death,  and  also  the  amount  of  money  sent  to  his 
mother ;  also  as  to  statements  made  by  the  son  relative  to  his  rtother  being 
dependent  upon  him.  On  March  13,  1920,  couhsel  for  applicant  again 
wrote  to  the  commission,  call-ng  attention  to  his  former  letter,  and  sajring 
that  he  desired  to  take  the  deposition  of  a  certain  witness.  Neither  of 
these  letters  was  answered  by  the  commission.  On  March  25,  1920,  the 
award  herein  was  rendered.  In  an  application  for  rehearing,  filed  in  due 
time,  the  refusal  to  permit  appHcant  to  introduce  further  testimony  was 
given  as  one  of  the  grounds  for  rehearing;  the  stipulation  and  letters 
being  made  a  part  of  the  application.  The  application  for  rehearing  was 
denied  May  20.  1920. 

In  his  letters  to  the  commission  counsel  for  applicant  did  not  state 
what  he  expected  to  prove  by  the  witnesses  whose  testimony  he  desired 
to  produce.  He  relied  upon  the  stipulation  to  take  further  testimony,  and 
for  that  reason  he  was  not  required  to  make  a  statement  of  what  he 
proposed  to  prove.  He  was  justified  in  relying  upon  the  stipulation,  and 
his  request  to  introduce  further  testimony  should  have  been  granted. 

The  award  is  therefore  set  aside,  and  the  commission  is  directed  to 
give  applicant  an  opportunity  to  introduce  further  testimony. 

Corfman  C.  J.,  and  Frick,  Gideon,  and  Thurman,  JJ.,  concur. 


VAROUKAS    V.    INDUSTRIAL    COMMISSION    OF   UTAH    et    at 

(No.  3490.) 

(Supreme  Court  of  Utah.    July  21,  1920.) 

191  Pacific  Reporter  1091. 

1.  MASTER  AND  SERVANT— INDUSTRIAL  COMMISSION.  MAY 
ADOPT  REASONABLE  RULES  CONFORMING  TO  COMPEN- 
SATION ACT. 

The  Industrial  (Commission  has  power  to  promulgate  rules  and  regfula- 
tions  to  protect  the  injured  employee,  the  employer,  the  insurance  carrier, 
and  to  safeguard  the  state  insurance  fund,  provided  such  rules  are  reason- 
able and  ccmform  to  the  spirit  of  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  397.) 
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2.  MASTER  AND   SERVANT  —  INDUSTRIAL     COMMISSION'S 

RULE  HELD  UNREASONABLE  AND  CONTRARY  TO  COM- 
PENSATION ACT. 

Industrial  Commission's  rule  No.  19,  requiring  injured  employee  to 
procure  the  conunission's  consent  to  leaving  the  locality  of  employment, 
and  providing  for  forfeiture  of  full  compensation  accruing  after  employee 
has  left  locality  without  such  consent,  without  any  hearing  and  regardless 
of  whether  absence  in  any  way  affected  his  disability,  is  unreasonable,  the 
commission  having  no  right  to  forfeit  any  part  of  the  compensation  al- 
lowed by  Workmen's  Compensation  Act,  except  after  notice  and  hearing 
and  for  good  cause. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  397.) 

3.  MASTER    AND     SERVANT  —  COMPENSATION     CLAIMANT 

VIOLATING  COMMISSION'S  RULE  HAS  BURDEN  OF  PROOF. 

Injured  employee  entitled  to  compensation  under  Workmen's  Com- 
pensation Act,  who  has  left  locality  of  employment  without  Industrial 
Commission's  consent,  in  violation  of  its  rules,  has  burden  of  showing  that 
he  had  good  cause  for  failure  to  procure  consent,  and  that  absence  has  not 
prejudiced  employer  or  insurance  carrier  or  state  insurance  fund,  and  did 
not  prolong  period  of  disability. 

(For  other  cases  ,see  Master  and  Servant,  Dec.  Dig.  §  403.) 

4.  MASTER  AND  SERVANT— COMPENSATION  TO  EMPLOYEE 

VIOLATING  RULES  OR  DISOBEYING  PHYSICIAN'S  ORDERS 

LIMITED  TO  DISABILITY  ORDINARILY  RESULTING  FROM 

INJURY. 

Where  employee  violates  a  rule  of  Industrial  Commission  or  disobeys 
the  orders  of  the  attending  physician,  or  otherwise  arbitrarily  refuses  to  co- 
operate with  those  in  attendance  upon  him,  the  award  of  compensation 
under  Workmen's  Compensation  Act  should  cover  only  such  a  period  of 
incapacity  or  disability  as  would  usually  and  ordinarily  result  from  the 
character  of  the  injury  received  by  the  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [1].) 

5.  MASTER    AND     SERVANT  —  COMPENSATION     CLAIMANT 

MUST    TAKE    NOTICE    OF  INDUSTRIAL    COMMISSION'S 

RULES. 

Injured  employee,  on  making  application  to  Industrial  Comm'ssion  for 
ccwnpensation  under  Workmen's  Compensation  Act,  is  bound  to  take  notice 
of  the  rules  and  regulations  of  the  commission  affecting  the  application. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  397.) 

Proceedings  under  Workmen's  Compensation  Act  by  Louis  Varoukas 
for  compensation  for  injuries,  opposed  by  the  Standard  Coal  Company,  em- 
ployer. Award  by  Industrial  Commission  of  Utah  for  claimant,  and  on 
denial  of  his  application  for  additional  compensation,  he  presents  the  record 
to  the  Supreme  Court  for  review.  Decision  of  Commission  annulled,  and 
cause  remanded,  with  directions. 

Stewart,  Alexander  &  Cannon,  of  Price,  for  plaintiff. 
Dan  B.  Shields,  Atty.  (jen.,  James  H.  Wolfe,  Asst.  Atty.  Gtn.,  and  A. 
R.  Barnes,  of  Salt  Lake  City,  for  defendants. 

Frick,  J.  Plaint-ff,  in  due  time  and  in  due  form,  made  application  to 
the  Industrial  Commission  of  Utah,  hereinafter  styled  commission,  for 
compensation  under  our  statute  for  a  disability  caused  by  injuries  which 
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he  sustained  in  the  course  of  his  employment  while  in  the  employment  of 
the  Standard  Coal  Company  of  Utah.  The  commission,  after  a  hearing, 
awarded  plaintiff  ''compensation  for  the  disability  period.  January  10, 
1919,  to  Febraury  20,  1919,  less  the  10  days  waiting  period,"  amounting 
to  $54.81.  The  plaintiff  was  dissatisfied  with  the  award  of  the  commission, 
for  the  reason,  as  he  contends,  that  the  disability  period  fixed  by  the 
commission  was  for  a  shorter  time  than  the  disability  continued,  and  he 
asked  for  a  rehearing.  In  the  petition  for  a  rfehearing  he  asked  for  addi- 
tional compensation,  which  additional  compensation,  however,  was  denied 
for  the  reasons  hereinafter  appearing.  The  majority  of  the  commission  on 
the  first  hearing,  after  citing  the  facts,  closed  its  decision  as  follows : 

"From  the  evidence,  therefore,  the  commission  finds  that  the  ap- 
plicant met  with  an  accident  and  sustained  injuries  arising  out  of  and  in 
the  course  of  his  emplojmient,  and  that  there  followed  a  total  dsability 
period  from  January  10,  1919,  to  February  20,  1919,  for  which  compen- 
sation should  be  allowed.  The  commission  finds  that  the  disability  period 
extended  beyond  the  20th  of  February,  1919,  but  that  compensation  may 
not  be  allowed  for  this  period  on  account  of  the  violation  of  rule  19.  The 
comm'ssion  feels  that  this  is  a  reasonable  rule  which  must  be  respected. 
In  this  case  the  evidence  shows  Ihat  the  defendant .  furnished,  and  was 
willing  to  furnish,  all  necessary  medical  attention,  and  it  is  conceded  that 
where  the  defendant  is  willing  to  do  this  it  should  have  the  right  to  so 
do,  and  this  right  should  not  be  interfered  with  by  the  employee  without 
reason  and  without  notification  to  any  one  taking  his  departure  from  the 
locality. 

•  Wherefore  it  is  ordered,  adjudged,  and  decreed  that  the  applicant 
be,  and  he  is  hereby,  awarded  compensation  for  the  disability  period.  Janiz- 
ary 10,  1919,  to  February  20,  1919,  less  the  10  days*  waiting  period,  or 
31  days,  or  $5481." 

In  denying  the  application  for  additional  compensation  the  com- 
mission merely  adhered  to  the  reasons  originaly  given,  and  the  plaintiff 
piesents  the  record  to  this  court  for  review. 

Rule  19  which  is  referred  to  in  the  decision  of  the  commission,  and 
pursuant  to  which  it  refused  to  allow  plaintiff  additional  compensation, 
reads  as  follows : 

"An  injured  employee  who  desires  to  leave  the  locality  in  which  he 
or  she  has  been  employed  during  the  treatment  of  his  or  her  injury  or 
desires  to  leave  the  state,  shall  report  to  his  or  her  attending  physician  for 
examination,  notifying  the  commission  in  writng  of  such  intention  to 
leave,  accompanying  notice  with  a  certificate  from  the  attending  physi- 
cian, setting  forth  the  exact  nature  Jof  the  injury,  the  condition  of  the 
employee,  together  with  a  statement  of  the  probable  length  of  time  dis- 
ability will  continue.  After  comp^ng  with  the  requirements  herein  set 
forth  and  upon  written  consent  of  the  commission,  the  employee  may  leave 
the  local  ty  in  which  he  or  she  has  been  employed,  otherwise  no  com- 
pensation will  be  allowed  during  such  absence  from  the  locality  in  with  he 
or  she  has  been  employed." 

[1]  Plaintiffs  counsel  vigorously  assail  the  findings  and  conclusions 
of  the  commission  and  further  insist  that  it  was  without  power  or  auth- 
ority to  adopt  rule  19.  They  contend,  however,  that  if  it  be  conceded 
that  the  commission  possessed  such  power,  yet  said  rule  is  unreason- 
able, and  for  that  reason  the  rule  is  without  force  or  effect  With- 
out pausing  now  to  point  out  the  particular  powers  that  are  conferred 
on  the  commission  with  regard  to  adopting  and  promulgating  rules  and 
regulations,  we  are  clearly  of  the  opinion  that  the  commission  has 
ample  power  to  promulgate  all  reasonable  rules  and  regulations  for  the 
protection  of  those  who  are  injured,  and  also  to  protect  the  rights  of 
the  employer,   and   that   of    the   insurance   carrier,   and   may   safeguard 
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the  state  insurance  fund.  Th«  rules  that  are  promulgated,  however, 
must  be  reasonable,  and  must  conform  to  the  spirit  of  the  Compensa- 
tion Act   (Laws   1917,  c.   100,  as  amended  by  Laws  1919,  c.  63). 

In  view  of  its  decision  and  the  evidence,  which  is  certified  to  this 
court  by  the  commission,  the  only  uestion  we  can  consider  here  is  the 
reasonableness  of  rule  19. 

'[2]  It  will  be  observed  that  according  to  the  provisions  of  rule 
19  the  eniployee  is  permitted  to  leave  the  locality  in  which  he  was  em- 
ployed only  after  he  has  complied  with  those  requirements,  "and  upon 
the  written  consent  of  the  commission,  »  *  *  otherwise  no  com- 
pensation will  be  allowed  during  *  *  *  the  absence  of  the  employee 
from  the  locality  in  which  he  has  been  employed."  The  rule  is  abso- 
lute and  inflexible  to  the  effect  that  if  the  employee  leave  the  locality 
of  his  employment  without  complying  with  its  requirements  and  with- 
out the  written  consent  of  the  commission  "no  compensation  will  be 
allowed  during"  such  absence.  The  emiployee  thus  forfeits  all  com- 
pensation regardless  of  the  cause  which  may  have  induced  or  required 
him  to  leave  the  local  ty  of  his  employment.  It  will  also  be  observed 
that  the  forfeiture  is  imposed  without  giving  him  a  hearing  so  far 
as  the  rule  is  concerned.  As  a  matter  of  course,  if  the  commission 
may  forfeit  all  compensation  merely  because  the  rule  is  d  sregarded, 
no  hearing  is  necessary.  We  are  of  the  opinion,  however,  that  the  com- 
mission may  not  forfeit  any  part  of  the  compensation  which  it  alow- 
ed  by  our  statute,  except  after  notice  and  hearing  and  for  good  cause. 
No  doubt  the  rule  in  its  general  tenor  and  effect  is  proper  and  salutary. 
In  view  that  the  employer  under  the  statute  is  required  to  compensate 
the  injured  employee  during  his  entire  disability  and  the  commission 
in  all  cases  is  required  to  determine  and  fix  the  period  of  disability,  it 
is  but  just  and  fair,  even  necessary,  that  the  employee  shall  comply 
with  all  reasonable  rules  and  regulations  which  are  intended  to  pro- 
tect the  employer,  the  insurance  carrier,  and  the  state  insurance  fund 
against  spurious  or  fanciful  claims  on  'the  part  of  the  employee  and 
that  the  employee  remain  within  the  reach  of  the  commission  at  aH 
times  during  his  disability.  It  is  a  matter  known  to  all,  however,  that 
an  employee,  like  many  other  persons,  may  suddenly  be  called  on  to 
leave  the  locality  of  his  employment  upon  a  call  from  his  home  in  case 
of  serious  illness  or  death  of  one  of  his  family  or  k'nsman,  or  for  some 
other  unavoidable  reason,  and  in  order  to  respond  to  the  caM  effectually 
it  may  be  utterly  impossible  to  first  obtain  the  written  consent  of  the 
commission,  or  even  make  a  report  to  the  attending  physican  on  ac- 
count of  his  absence  or  for  some  other  reason.  Under  the  rule  as  it 
is  written,  however,  and  as  it  is  applied  in  this  case,  a  forfeiture  would 
result  whether  the  employee  had  left  the  locality  with  or  without  cause. 
Such  a  rule,  in  our  judgment,  is  contrary  to  the  spirit  of  the  Compensa- 
tion Act,  for  the  reason  that  its  enforcement  under  certain  circumstances 
must  result  in  forfeiting  compensation  which  may  be  Justly  due  to  the 
employee. 

[3]  We  also  unhesitatingly  state  that  in  case  the  employee  leaves 
the  locality  of  his  employment  the  burden  should  be  cast  upon  him  to 
show  why  his  absence  has  not  prejudiced  his  employer,  or  the  insurance 
carrier,  or  the  state  insurance  fund,  as  the  case  may  be,  and  that  such 
absence  did  not  prolong  the  period  of  his  disability.  In  case  he  has  vio- 
lated the  rule,  the  burden  of  proof  and  the  duty  to  explain  should  be  on 
him,  and  unless  he  satisfies  the  commiss'on  that  his  absence  without  its 
consent  has  in  no  way  resulted  in  prejudicing  the  employer,  insurance  car- 
rier, or  the  state  insurance  fund,  the  commission  should  deny  him  com- 
pensation for  such  period  as  may  be  just  and  proper  in  view  of  the  es- 
tablished facts.  A  forfeiture  should,  however,  not  be  declared  without 
giving  the  employee  a  hearing  if  he  desires  to  be  heard.    Upon  such  a 
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hearing  he  may  produce  the  most  cogent  reasons,  as  before  suggested, 
why  he  did  not  and  could  not  comply  with  the  rule.  If  the  commission 
is  convinced  that  by  his  absence  the  period  of  disability  was  not  materially 
increased  and  the  final  recovery  of  the  employee  retarded,  justice  demands 
that  no  part  of  his  compensation  be  forfeited. 

[4]  Neither  do  we  dispute  the  contention  of  counsel  for  the  coal 
company  that  in  case  an  employee  violates  a  rule  or  disobeys  the  orders 
of  the  attending  physician,  or  otherwise  arbitrarily  refuses  to  co-operate 
with  those  in  attendance  upon  him  the  award  or  compensation  should  re- 
cover only  such  a  period  of  incapacity  or  disability  as  would  usually  and 
ordinarily  result  from  the  character  of  the  injury  received  by  the  em- 
ployee. These  things  are  discussed  in  1  Honnold,  Workmen's  Compensa- 
tion, §  134,  under  the  heading  of  "Aggravation  of  Injury  after  Accidents." 
What  we  contend  for  here  is  not  that  the  employee  shall  not  comply  with 
the  rules  of  the  commission,  or  that  he  may  refuse  to  obey  the  orders 
of  the  attending  physician,  or.  that  he  may  be  guilty  of  such  conduct  as 
will  tend  to  increase  or  prolong  his  period  of  disability,  but  what  we  in- 
sist upon  and  what  we  hold  is  that  rule  19,  if  literally  enforced,  must 
necessarily  result  in  forfeiting  compensation  without  giving  the  injured 
employee  an  opportunity  to  explain  or  to  prove  that  his  conduct  was  not 
w'llful  or  contumacious  or  that  he  willfully  violated  any  rule,  or  that  it 
did  not  probng  his  disability.  In  1  rlonnold.  Workmen's  Compensation, 
§  188,  at  page  680,  the  author,  in  discussing  the  duties  of  injured  employ- 
ees, says: 

"Compensaton  is  not  payable  for  such  portion  of  the  illness  as  is 
due  to  the  injured  employee's  own  actions  aggravating  his  disability.  But, 
in  justice  :c  the  patient,  the  commission  will  rquire  the  fact  of  insuhor- 
dination,  lack  of  co-operation  with  the  physician,  or  reprehensible  con- 
duct to  be  clearly  established  before  it  will  sanction  the  cutting  off  of 
the  treatment  and  the  compeisation  payments  allowed  by  law"  (Italics 
ours.) 

That  is  precisely  what  we  insist  upon  here.  If  rule  19  made  pro- 
vision for  a  hearing  in  which  the  employee  would  be  permitted  U)  explain 
the  cause  of  his  absence  or  to  prove  that  it  in  no  way  increased  the 
period  of  disability,  and  the  commission  should' find  against  him,  and 
there  were  any  substantial  evidence  in  support  of  the  finding,  we  should 
not  interfere.  That  is  not  the  question  here,  however.  Under  rule  19 
as  written  the  coinniiisitn  may  forfeit  all  compensation  which  accrues 
after  the  employee  has  left  the  locality  of  his  employment  without  any 
hearing  whatever,  and  for  the  sole  reason  that  he  has  left  the  locality, 
whether  for  good  cause  or  for  no  cause,  or  whether  it  has  affected  in  any 
way  his  disability  or  not.  That  is  the  precise  construction  that  the  com- 
mission has  pi:  rtd  upon  the  rule,  as  is  manifest  from  it  decision.  A  rule 
having  such  an  effect  is,  in  our  judgment,  clearly  and  necessarily,  not  only 
unreasonable,  but  is  contrary  to  the  spirit  of  the  Compensation  Act,  since 
it  may  be  applied  50  as  to  cause  the  employee  to  forfeit  a  substantial  part 
of  his  compensation  without  an  adequate  or  any  cause. 

By  what  we  have  said  we  do  not  wish  to  b^  understood  as  holding 
that  the  commission  in  this  case,  in  denying  plaintiff  additional  com- 
pensation, when  the  facts  are  ascertained,  may  not  be  correct.  It  may 
well  he  that  the  plaintiff  is  not  entitled  to  additional  compensation  both 
because  his  disability  did  not  extend  beyond  that  time  and  because  he, 
without  cause,  has  refused  to  obey  the  orders  of  the  attending  physician 
and  the  rules  of  the  commission,  and  has  thereby  either  increased  or  pro- 
longed his  disability,  or  has  brought  about  conditions  such  that  the  fact 
cannot  be  established  to  the  satisfaction  of  the  commission.  The  con»- 
mission  should,  however,  hear  the  evidence,  and  then  find  the  facts,  so 
that  in  case  the  employee  contends  that  there  is  no  substantial  evidence 
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justifying^  th^  findings  of  the  commissicm,  he  may  have  the  same  reviewed 
as  in  other  cases. 

[5]  There  is  nothing  in  plaintiff's  contention  that  in  view  that  he 
had  no  knowledge  of  rule  19  therefore  he  is  not  bound  thereby.  It  would 
be  strange  doctrine  indeed  if  it  were  held  that  one  may  invoke  the  aid  of 
a  court,  board,  tribunal,  or  commission,  and  yet  need  not  take  notice  of 
the  rules  and  regulations  governing  the  subjefct-matter  of  his  applica- 
tion, and  that  he  is  not  required  to  conform  thereto,  and  is  not  bound 
thereby.  When  plaintiff  made  application  for  compensation  to  the  com- 
mission he  was  bound  to  take  notice  of  its  rules  and  regulations  affecting 
that  application.  In  view,  how%ver,  that  pursuant  to  the  provision  of 
rule  19  the  commission,  without  cause,  other  than  the  naked  fact  that 
plaintiff  had  left  the  locality  of  his  employment,  has  forfeited  all  com- 
pensation accruing  after  he  so  left  such  locality  without  the  written  con- 
sent of  the  commission,  that  portion  of  rule  19  is  held  unreasonable  and 
contrary  to  the  spirit  o{  the  Compensation  Act  and  hence  not  enforce- 
able. 

The  decision  of  the  commission,  denying  plaintiff  compensation  after 
he  left  the  locality  of  his  employment,  is  therefore  set  aside  and  annulled, 
and  the  cause  is  remanded  to  the  commission,  with  directions  to  hear 
evidence,  if  any  offered  upon  that  subject,  and  make  findings  in  accord- 
ance with  the  evidence,  and  upon  such  findings  base  its  conclusions 
whether  under  the  evidence  the  plaintiff  is  or  is  not  entitled  to  additional 
compensation;  and  to  amend  rule  19  so  as  to  make  it  conform  to  the 
views  herein  expressed.     Plaintiff  to   recover  costs. 

Corfman,  C.  J.,  and  Weber,  Gideon,  and  Thurman,  JJ.,  concur. 


LUBY  V.  INDUSTRIAL  INS.   COMMISSION   OF  WASHINGTON. 

(No.  15818.) 

(Supreme  Court  of  Washington.     August  10,  1920.) 

191  Pacific  Reporter  855. 

MASTER  AND  SERVANT— COMPENSATION  ACT  HELD  TO  EX- 
CLUDE EMPLOYEES  OF  INDEPENDENT  CONTRACTOR  EN- 
GAGED IN  MAINTAINING  INTERSTATE  RAILROAD. 
An  employee  is  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  as  amended  in  1917  (Laws  1917.  p.  96),  §  19,  for  in* 
juries  received  while  engaged  in  cleaning  and  painting  bridges,  situated  in 
the  state  on  the  line  of  a  railroad  engaged  in  interstate  commerce,  al- 
though working  for  an  independent  contractor,  and  not  directly  for  the 
railroad. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 
En  Banc 

Appeal  from  Superior  Court,  Lewis  County;  W.  A.  Re3molds,  Judge. 

Proceeding  by  Mary  Jane  Luby  under  Workmen's  Compensation  Act 
to  obtain  compensation  for  the  death  of  her  husband,  John  A.  Luby,  op- 
posed by  August  Gerske.  the  employer.  There  was  an  award  of  the  Indus- 
trial Insurance  Commission,  denying  compensation,  and,  from  a  judgment 
of  the  superior  court  dismissing  her  complaint,  brought  in  review  of  the 
order  of  the  Industrial  Insurance  Commission,  the  applicant  appeals.  Af- 
firmed \ 
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Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  Da  Pontc,  all  of  Tacoma,  for 
appellant. 

Allen,  Winston  &  Allen,  of  Spokane,  amici  curiae. 
Lindsa  L.  Thompson,  of  Olympia,  for  respondent 

FuLLERToN,  J.  This  is  an  appeal  by  the  plaintifiF,  Mary  Jane  Luby, 
from  a  judgment  entered  by  the  superior  court  of  Lewis  county,  dismis- 
sing her  complaint,  brought  in  review  of  an  order  of  the  Industrial  Insur- 
ance Commission.  The  commission  appeared  by  general  demurrer,  which 
the  trial  court  sustained,  entering  the  pudgment  appealed  from  after  the 
plaintiff  had  elected  to  stand  on  her  complaint  and  had  refused  to  plead 
further.  The  ultimate  question  before  us  therefore  is.  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action? 

The  facts  stated  in  the  complaint  are,  in  substance,  these:  On  May 
26,  1919,  the  Director  General  of  Railroads,  then  operating  the  lines  of  the 
Northern  Pacific  Railway  Company  under  the  provisions  of  the  federal 
statute  relating  to  government  control  and  operation  of  railroads  entered 
into  a  contract  with  one  August  Gerske,  of  Chicago,  111.,  -by  the  terms  of 
which  Gerske  for  a  stated  consideration  agreed  to  clean  and  paint  some  25 
bridges  situated  on  the  line  of  the  railroad  of  the  railway  company  named 
within  the  state  of  Washington.  The  contract  provided  that  Gerske  should 
personally  superintend  the  work,  that  he  should  furnish  all  of  the  labor 
and  materials  necessary  for  carrying  it  on,  should  have  full  control  of  all 
the  employees  engaged  upon  it  and  should  be  solely  responsible  for  any 
liability  which  might  arise  because  of  personal  injuries  suffered  by  any 
of  the  workmen  whom  he  should  employ  upon  it. 

After  entering  into  the  contract  Gerske  came  to  the  state  of  Wash- 
ington for  the  purpose  of  entering  upon  its  performance.  He  brought  with 
him  from  Chicago  a  number  of  experienced  bridge  painters  to  perform 
the  labor  of  painting,  among  whom  was  John  A.  Luby,  the  husband  of  the 
plaintiff.  After  reaching  the  state  and  before  entering  upon  the  work, 
Gerske,  communicated  in  writing  with  the  Industrial  Insurance  Commis- 
sion, in  which  he  stated  to  them  the  nature  of  his  contract  and  the  fact 
that  he  was  about  to  commence  work  thereunder,  and  inquired  whether 
the  work  came  within  the  provisions  of  the  Workmen's  Compensation  Act 
(Laws  1911.  p.  345).  He  was  informed  that  it  did,  and  thereupon  returned 
to  the  commission  an  estimate  of  his  pay  roll,  and  paid  into  the  state 
treasury  the  percentage  thereof  required  by  that  act 

Gerske  thereupon  entered  upon  the  performance  of  his  contract,  and 
while  engaged  in  cleaning  and  painting  a  bridge  extending  over  the  She- 
halis  river  in  Lewis  county,  his  employee,  Luby,  fell  therefrom,  receiving 
injuries  from  which  he  died  a  short  time  later.  Due  proofs  of  the  death, 
and  the  cause  thereof,  were  made  to  the  Industrial  Insurance  Commission 
in  the  manner  prescribed  by  their  rules.        ,  , 

The  bridge  from  which  Luby  fell  was  a  bridge  included  within  the  con- 
tract of  Gerske,  and  formed  at  the  time  of  the  work  a  part  of  the  line  of 
railway  of  the  Northern  Pacific  Railway  Company,  and  was  then  being 
used  in  the  operation  of  trains  carrying  both  interstate  and  intrastate 
passengers  and  freight. 

In  due  time  the  plaintiff,  as  the  widow  of  John  A.  Luby,  on  behalf  of 
herself  and  her  minor  children,  filed  a  claim  with  the  Industtrial  Insur- 
ance Commission  for  compensation  for  the  dea'h  of  her  husband,  under 
the  provisions  of  the  Workmen's  Compensation  Act.  The  claim  was  re- 
jected for  the  stated  reason  that — 

'•August  Gerske,  the  employer  of  John  A.  Luby,  and  the  men  employed 
by  said  Gerske,  including  said  John  A.  Luby,  in  the  work  of  painting 
bridges  on  said  line  of  railroad,  were  engaged  in  interstate  commerce,  and 
were  not  therefore  under  the  scope  and  provisions  of  the  Workmen's 
Compensadpn  Act  of  the  state  of  Washington." 
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The  trial  court  rested  his  decision  on  the  authority  of  the  case  of 
State  V.  Bates  &  Rogers  Construction  Co.,  91  Wash.  181,  157  Pac.  482,  and 
the  learned  counsel  representing  the  plaintiff  concedes  in  his  brief  that 
if  the  court  is  to  adhere  to  the  principle  of  that  case  it  is  conclusive  against 
the  plaintiff's  right  of  recovery,  devoting  an  argument  to  a  showing  that 
the  case  was  incorrectly  determined.  But  the  trial  court  in  its  decision 
does  not  notice  the  very  radical  change  in  the  statute  made  by  the  Legis- 
lature susbsequent  to  the  decision  of  the  case  cited  and  prior  to  the  trans- 
action out  of  which  the  present  controversy  arises.  This  change  we  think 
presents  a  vital  question  in  the  case  and  requires  an  affirmative  of  the 
judgment,  regardless  of  any  conclusion  that  may  be  reached  on  the  ques 
tion  of  the  soundness  or  unsoundness  of  the  cited  case. 

The  section  of  the  Industrial  Insurance  Act  which  the  court  had  in 
review  when  the  decision  cited  was  rendered  is  found  at  6604 — 18  of  the 
Code  (Rem.),  an  reads  as  follows: 

"The  provisions  of  this  act  shall  apply  to  employers  and  workmen  en- 
gaged in  intrastate  and  also  in  interstate  commerce,  for  whom  a  rule  of 
liability  or  method  of  compensation  has  been  or  may  be  establshed  by  the 
Congress  of  the  United  States,  only  to  the  extent  that  their  mutual  con- 
nection with  intrastate  work  may  and  shall  be  clearly  separable  and  dis- 
tinguishable from  interstate  or  foreign  commerce,  except  that  any  such 
employer  and  any  of  his  workmen  working  only  in  this  state  may,  with  the 
approval  of  the  department,  and  so  far  as  not  forbidden  by  any  act  of 
Congress,  voluntarily  accept  the  provisions  of  this  act  by  filing  written 
acceptances  with  the  department.  Such  acceptances,  when  filed  with  and 
approved  by  the  department,  shall  subject  the  acceptors  irrevocably  to  the 
provisions  of  this  act  to  all  intents  and  purposes  as  if  they  had  been 
originally  included  in  its  terms.  Payment  of  premium  shall  be  on  the 
basis  of  the  pay  roll  of  the  workmen  who  accept  as  aforsaid.*' 

The  court,  in  the  case  cited,  construed  this  statute  as  exempting  from 
the  operation  of  the  act  all  employers  and  workmen  engaged  in  interstate 
or  foreign  commerce  for  whom  a  rule  of  liability  or  method  of  compen- 
sation had  been  established  by  the  Congress  of  the  United  States,  and  held 
that  such  a  rule  of  liability  had  been  established  by  the  Congress  by  the 
fifth  setcion  of  the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St. 
§§  8657-8665).  From  this  the  conclusion  was  drawn  that  since  the  facts 
of  the  case  disclosed  that  the  work  involved  therein  was  work  in  repair 
of  a  railroad  bridge  used  by  a  railroad  -company  in  the  carriage  of  inter- 
state commerce,  the  workmen  were  without  the  provisions  of  the  act, 
notwithstanding  they  were  not  direct  employers  of  the  railroad  company, 
but  employers  of  an  independent  contractor. 

The  amendatory  statute  referred  to  is  found  in  the  act  of  the  Legis- 
lature of  1917  (Laws  of  1917,  c.  28,  p.  96,  ;  19).  It  provides  that  the 
section  of  the  statute  above  cited  shall  be  amended  to  read  as  follows : 

"Inasmuch  as  it  has  proved  impossible  in  the  case  of  employees  en- 
gaged in  maintenance  and  operation  of  railways  doing  interstate,  foreign 
and  intrastate  commerce,  and  in  maintenance  and  construction  of  their 
equipment,  to  separtate  and  distinguish  the  connection  of  such  employees 
with  interests  of  foreign  commerce  from  their  connection  with  intrastate 
commerce,  and  such  employees  have,  in  fact,  received  no  compensation 
under  this  act,  the  proyisions  of  this  act  shall  not  apply  to  work  per- 
formed in  the  maintenance  and  operation  of  such  railroads  or  performed 
in  the  maintenance  or  construction  of  their  equipment,  or  to  the  employees 
engaged  therein,  but  nothing  herein  shall  be  construed  as  excluding  from 
the  operation  of  this  act  railroad  construction  work,  or  the  employees  en- 
gaged thereon :  Provided,  however,  that  common  carriers  l>y  railroad  en- 
gaged in  such  interstate  or  foreign  commerce  and  in  intrastate  commerce 
shall,  in  all  cases  where  liability  does  not  exist  under  the  laws  of  the 
United  States,  be  liable  in  damages  to  any  person  suffering  injury  while 
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employed  by  such  carrier,  or  in  case  of  the  death  of  such  employee  to  his 
surviving  wife  and  child,  or  children,  and  if  no  surviving  wife  or  children, 
tiien  to  the  parents,  sisters,  or  minor  brotj^ers,  residents  of  the  United 
States  at  the  time  of  such  death  and  who  were  dependent  upon  such 
deceased  for  support,  to  the  same  extent  and  subject  to  the  same  limita- 
tions as  the  liability  now  existing,  or  hereafter  created,  by  the  laws  of  the 
Un-ted  States  governing  recoveries  by  railroad  employees  injured  while 
engaged  in  interstate  commerce." 

This  section,  it  will  be  observed,  especially  and  in  direct  terms  provides 
that  the  provisions  of  the  Industrial  Insurance  Act  shall  not  apply  to  work 
performed  in  the  maintenance  of  railroads  engaged  in  interstate,  foreign, 
and  intrastate  commerce,  nor  to  employees  in  such  work.  It  makes  no 
distinction  with  regard  to  the  manner  in  which  the  railroad  company 
performs  the  work ;  that  is,  whether  it  performs  the  work  directly  by  em- 
ployees hired  and  paid  by  it,  or  whether  it  performs  the  work  through  an 
independent  contractor,  who  undertakes  the  work  for  a  stated  considera- 
tion with  the  understanding  and  agreement  that  he.  is  to  employ  and  pay 
for  the  necessary  laborers — in  either  event  the  employees  are  withotit  the 
provisions  of  the  act.  In  other  words,  it  is  the  character  of  the  work 
that  excludes,  not  the  method  by  which  the  work  may  be  performed. 

The  facts  in  the  record  show  that  the  unfortunate  workman  for  whose 
death  compensation  is  claimed  was  at  the  time  of  his  death  employed  in 
maintenance  work  upon  a  railroad  engaged  at  the  time  in  interstate, 
foreign,  ,  and  intrastate  commerce.  This  is  not  only  the  necessary  con- 
clusion from  the  recitals  of  the  facts  contained  in  the  complaint,  but  it  is 
also  made  a  direct  and  positive  allegation  thereof.  They  show  further  that 
he  was  employed,  and  his  death  occurred  after  the  enactment  of  the 
statute  of  1917.  The  plaintiff's  rights  therefore  must  depend  upon  that 
statute,  and  cannot  be  affected  in  any  manner  by  the  construction  this  court 
may  have  given  to  the  former  one  which  it  supersedes.  The  question  there- 
fore whether  the  cited  case  was  correctly  or  incorrectly  decided  is  moot 
in  so  far  as  the  present  controversy  is  concerned,  and  no  useful  purpose 
would  be  subversed  by  entering  upon  snch  an  inquiry. 

The  applicant's  counsel,  as  well  as  the  Attorney  General,  appreciating 
the  difference  in  the  statutes,  calls  attention  to  the  fact  that  the  exclusion 
of  railway  employees  from  the  benefits  of  the  provisions  of  the  Industrial 
Insurance  Act  will  result  in  relegating  them  in  many  instances  to  a 
common-law  action  to  recover  for  inuries  received  by  them  in  which  the 
common-law  defenses  will  be  applicable  on  the  part  of  employers, 
and  argues  that  a  better  construction  of  the  statute  than  the  one  we  have 
indicated  would  be  to  hold  that  the  extemption  applies  only  in  those  in- 
stances where  the  workman  is  in  the  immediate  employment  of  the  railroad 
company,  and  not  in  instances  where  he  is  the  employee  of  an  independent 
contractor.  But  while  we  appreciate  the  human  side  of  th^  argument,  it 
is  not  our  opinion  that  the  statute  is  of  doubtful  meaning,  .and  thus  open 
to  interpretation.  We  cannot  read  it  otherwise  than  that  the  Legislature 
has  thereby  exempted  from  the  operation  of  the  Industrial  Insurance  Act 
all  employees  engaged  in  maintenance  work  upon  railroads  engaged  in 
interstate  and  intrastate  commerce  without  regard  to  the  fact  whether 
they  are  employed  to  perform  the  work  by  the  railway  company  itself  or 
by  an  independent  contractor.  For  the  court  therefore  to  read  into  the 
statute  such  an  exception  would  be  to  legislate  and  not  to  construe. 

The  judgment  is  affirmed. 

Holcomb,  C.  J.,  and  Main,  Mount,  Mitchell,  Tolman,  Parker,  Mack* 
intosh,  and  Bridges,  JJ.,  concur. 
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HINES,  DiKECTOR  General  of  Railroads,  v.  DAHN.  (No.  5514.) 
(United  States  Circuit  G)urt  of  Appeals,  Eighth  Circuit.  August  2,  1920.) 
'  267  Federal  Reporter,  105. 

4.  MASTER  AND  SERVANT  —  COMPENSATED  FEDERAL  EM- 

PLOYEE CAN  DERIVE  NO  PERSONAL  BENEFIT  FROM  RE- 
COVERY FROM  WRONGDOER. 

Under  the  federal  Employees'  Compensation  Act  (Comp.  St  §§  8932a- 
89J2uu),  requiring  an  employee  receiving  compensation  thereunder  to  as- 
sign to  the  government  his  claim  against  another  person  for  injuries,  or 
requiring  the  application  of  any  sums  acquired  by  him  to  the  payment 
of  compensation,  the  employee  who  recovers  compensation  can  receive  no 
personal  benefit  from  a  recovery  against  another  person  who  caused  the 
injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389). 

5.  MASTER  AND  SERVANT— FEDERAL  EMPLOYEE  ELECTING 

TO    RECEIVE    COMPENSATION    CANNOT    RECOVER    FOR 

NEGLIGENCE  OF  DIRECTOR  GENERAL. 

A  mail  clerk  ^ployed  by  the  United  States,  electing  to  receive  com- 
pensation under  the  federal  Employees'  Compensation  Act  (Comp.  St.  §§ 
8932a-8932uu)  for  injuries  caused  by  the  negligence  of  the  Director  Gen- 
eral of  Railroads,  cannot  thereafter  recover  against  the  Director  General, 
though  he  might  have  elected  to  recover  from  the  Director  General, 
instead  of  applying  for  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa;  Henry  T.  Reed,  Judge. 

Action  by  Arthur  J.  Dahn  against  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads.  Judgment  for  plaintiff,  and  defendant  brmgs  error. 
Reversed  and  remanded,  with  directions  to  dismiss  the  complaint. 

See,  also,  256  Fed.  549. 

F.  H.  Helsell,  of  Ft.  Dodge,  Iowa  (C.  A.  Helsell,  of  Ft.  Dodge,  Iowa, 
W.  S.  Horton,  of  Chicago,  IlL,  and  Nelson  &  Duffy,  of  Dubuque,  Iowa, 
on  the  brief),  for  plaintiff  in  error. 

W.  A.  Smith,  of  Dubuque,  Iowa*  (D.  J.  Lenehan  and  L.  G.  Hurd, 
both  of  Dubuque,  Iowa,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Garland,  Circuit  Judges,  and  Trieber,  District 
Judge. 

Garland,  C.  J.  Defendant  in  error,  hereafter  plaintiff,  brought  this 
act!on  against  Illinois  Central  Railroad  Company  and  the  Director  Gen- 
eral of  Railroads,  hereafter  defendant,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligent  operation  of  said 
railroad.  Plaintiff  recovered  a  verdict  against  the  defendant,  the  action 
having  been  dismissed  as  to  the  railroad  company.  Defendant  brings 
error. 

The  first  contention  made  by  counsel  for  defendant  is  that  the  plain- 
tiff cannot  maintain  this  action,  for  the  reason  that  it  is  in  legal  effect 
an  action  against  the  United  States,  and  the  plaintiff  as  an  employee 
of  the  United  States  had  prior  to  the  commencement  of  the  action  applied 
for  and  received  the  benefits  of  an  act  to  provide  compensation  for  em- 
ployees of  the  United  States  suffer-ng  injuries  while  in  the  performance 

Vol.  VI— Comp.  40. 
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of  their  duties.  39  Stat.  742  (Comp.  St.  §§  8932a-8932uu) .  The  facts 
material  to  this  contention  as  they  appear  in  the  record  are  as  follows: 
On  May  29,  1918,  plaintiff  was  a  railroad  mail  clerk  engaged  in  the  per- 
formance of  his  duties  as  such  while  riding  in  a  mail  car  composing  a 
part  of  train  No.  11,  of  the  Illinois  Central  Railroad  Company,  then 
running  over  the  track  of  said  company,  under  the  management  and  con- 
trol of  defendant.  On  said  date  and  while  he  was  so  engaged  said  train 
was  derailed  and  wrecked  by  plunging  through  a  bridge  composing  a  part 
of  the  roadbed  of  said  Illinois  Central  Railroad  Company, '  near  Apling- 
ton,  Iowa,  and  by  reason  thereof  he  was  seriously  and  permanently  in- 
jured. Division  V  of  defendant's  answer  contains  the  following  allega- 
tion : 

"That  under  the  act  for  compensation  for  the  employees  of  the  United 
States  aforesaid,  this  plaintiff  has  made  application  in  the  manner  pro- 
vided by  said  act  for  compensation  under  said  act,  and  this  defendant  is 
informed  and  believes  and  charges  that  such  application  has  been  af- 
firmatively acted  upon  and  said  employee  has  the  benefit  of  all  the  pro- 
visions of  said  Compensation  Act." 

This  allegation  of  the  answer  was  admitted  by  paragraph  3  of  plain- 
tiff's demurrer  to  said  answer,  the  demurrer  being  sustained.  In  sub- 
division 2  of  said  paragraph  3  in  addition  to  the  formal  demurrer  plain- 
tiff also  stated:  • 

"That  even  if  it  be  true  that  plaintiff  has  been  paid  compensation  un- 
der the  act  to  provide  compensation  for  employees  of  the  United  States, 
such  fact  does  not  constitute  any  defense  to  this  action,  said  act  not  pur- 
porting to  furnish  an  exclusive  remedy  to  plaintiff,  but  on  the  contrary, 
expressly  providing  for  the  maintenance  of  an  action  of  this  character.** 

On  the  record  as  it  stands,  and  in  view  of  the  falct  that  at  the  trial 
the  case  was  treated  by  court  and  counsel  as  if  the  plaintiff  had  applied 
for  and  accepted  the  benefits  of  the  Compensation  Act  above  referred 
to,  the  case*  must  be  treated  here  in  the  same  way.  The  first  question 
therefore  to  be  considered,  is:  Was  plaintiff's  action  in  legal  effect  one 
against  the  United  States? 

[1]  By  chapter  418,  1st  Sess.  64  Cong.,  approved  August  29,  1916 
39  Stat.  645  (Comp.  St.  §  1974a),  it  is  provided; 

"The  President,  in  time  of  war,  is  empowered,  through  the  Secretary 
of  War,  to  take  possession  and  assume  control  of  any  system  or  systems 
of  transportation,  or  any  part  thereof,  and  to  utilize  the  same,  to  the  ex- 
clusion as  far  as  may  be  necessary  of  all  other  traffic  thereon,  for  the 
transfer  or  transportation  of  troops,  war  material  and  equipment,  or  for 
such  other  purposes  connected  with  the  emergency  as  may  be  needful  or 
desirable." 

Pursuant  to  the  authority  thus  given,  the  President  on  December 
26,  1917  (40  Stat.  1733),  issued  a  proclamation  containing  the  follow- 
ing language: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  ol  the  United  States, 
under  and  by  virtue  of  the  powers  vested  in  me  by  the  foregoing  resolu- 
tions and  statute,  and  by  virtue  of  all  other  powers  thereto  me  enabling, 
do  hereby,  through  Newton  D.  Baker,  Secretary  of  War,  take  possession 
and  assume  control  at  12  o'clock  noon  on  the  twenty-eighth  (hiy  of  De- 
cember, 1917,  of  each  and  every  system  of  transportation  and  the  appur- 
tenances thereof  located  wholly  or  in  part  within  the  boundaries  of  the 
continental  United  States  and  consisting  of  railroads,  and  owned  or  con- 
trolled systems  of  coastwise  and  inland  transportation,  engaged  in  general 
transportation,  whether  operated  by  steam  or  by  electric  power,  including 
also  terminals,  terminal  companies  and  terminal  associations,  sleeping  and 
parlor  cars,  private  cars  and  private  car  lines,  elevators,  warehouses,  tele- 
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graph  and  telephone  lines  and  all  other  equipment  and  appurtenances  com- 
monly used  upon  or  operated  as  a  part  of  such  rail  or  combined  rail  and 
water  systems  of  transportation,  to  the  end  that  such  systems  of  trans- 
portation be  utiKzed  for  the  transfer  and  transportation  of  troops,  war 
material  and  equipment  to  the  exclusion  so  far  as  may  be  necessary  of 
all  other  traffic  thereon,  and  that  so  far  as  such  exclusive  use  be  not  nec- 
essary or  desirable,  such  systems  of  transportation  be  operated  and  utiliz- 
ed in  the  performance  of  such  other  services  as  the  national  interest  may 
require  and  of  the  usual  and  ordinary  business  and  duties  of  common  car- 
riers. 

*^t  is  hereby  directed  that  the  possession,  control,  operation  and  utili- 
zation of  such  transportation  systems  hereby  by  me  undertaken  shall  be 
exercised  by  and  through  William  G.  McAdoo,  who  is  hereby  appointed 
and  designated  Director  General  of  Railroads.    ♦    *    * 

''Except  with  the  prior  written  assent  of  said  Director,  no  attach- 
ment by  mesne  process  or  on  execution  shall  be  levied  on  or  against  any 
of  the  property  used  by  any  of  said  transportation  systems  in  the  con- 
duct of  their  business  as  common  carriers;  but  suits  may  be  brought  by 
and  against  said  carriers  and  judgments  rendered  as  hitherto  until  and 
except  so  far  as  said  Director  may,  by  general  or  special  orders,  other- 
wise determine." 

On  March  21,  1918,  Congress  passed 'an  act  generally  known  as  the 
Federal  Control  Act,  be'ng  chapter  25.  2d  Sess.  65th  Cong.  40  Stat.  451 
(Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919,  §§  3115^a-3115^p).  Among 
other  provisions  of  said  act  are  the  following: 

Section  1  (section  3115^a)  :  "That  the  President,  having  in  time  of 
war  taken  over  the  possession,  use,  control,  and  operation  *  *  *  of 
certain  railroads  and  systems  of  transportation  (called  herein  carriers)." 
*'That  any  railway  operating  income  accruing  during  the  period  of  federal 
control  in  excess  of  such  just  compensation  shall  remain  the  property  of 
the  United  States." 

Section  6  (section  3115^f)  :  'That  the  sum  of  $500,000,000  is  hereby 
appropriated,  out  of  any  moneys  in  the  treasury  not  otherwise  appropri- 
ated, which,  together  with  any  funds  ava'lable  from  any  operating  income 
of  said  carrers,  may  be  used  by  the  President  as  a  revolving  fund  for 
the  purpose  of  .paying  the  expenses  of  the  federal  control." 

Section  10  (section  3U5^i)  :  "That  carriers  while  under  federal 
control  shall  be  subject  to  all  laws  and  liab'lities  as  common  carriers, 
whether  arising  under  state  or  federal  laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provisions  of  this  act  or  any  other 
act  applicable  to  such  federal  control  or  with  any  order  of  the  President 
Actions  at  law  or  suits  in  equity  may  be  brought  by  and  against  such  car- 
riers and  judgments  rendered  as  now  provided  by  law;  and  in  any  action 
at  law  or  suit  in  equity  against  the  carrier,  no  defense  shall  be  made  there- 
to upon  the  ground  that  the  carrier  is  an  instrumentality  or  agency  of  the 
federal  government.  Nor  shall  any  such  carrier  be  entitled  to  have  trans- 
ferred to  a  federal  court  and  action  heretofore  or  hereafter  instituted  by 
or  against  it.  wh'ch  action  was  not  so  transferable  prior  to  the  federal 
control  of  such  carrier:  and  any  action  which  has  heretofore  been  so 
transferred  because  of  such  federal  control  or  of  any  act  of  Congress  or 
official  order  or  proclamation  relating  thereto  shall  upon  motion  of  either 
party  be  retransf erred  to  the  court  in  which  it  was  originally  instituted. 
But  no  process,  mesne  or  final,  shall  be  levied  against  any  property  under 
such  federal  control." 

Section  12  (section  3115^/)  :  "That  moneys  and  others  property  de- 
rived from  the  operation  of  the  carriers  during  federal  control  are  here- 
by declared  to  be  the  property  of  the  United  States.    Unless  otherwise  di- 
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rqcted  by  the  President,  such  moneys  shall  not  be  covered  into  the  ^^^ 
ury,  but  such  moneys  and  property  shall  remain  in  the  custody  of  the 
same  officers,  and  the  accounting  thereof  shall  be  in  the  same  manner  and 
form  as  before  federal  control." 

Act  Feb.  28,  1920,  §  206g,  262  Fed.  340.  reads  as  follows: 

"No  execution  or  process,  other  tfian  on  a  judgment  recovered  by 
the  United  States  against  a  carrier,  shall  be  levied  upon  the  property  of 
any  carrier  where  the  cause  of  action  on  account  of  which  the  judgment 
was  obtained  grew  out  of  the  possession,  use,  contrpl,  or  operation  of  any 
railroad  or  system  of  transportation  by  the  President  under  federal  con- 
trol/' 

The  first  provision  quoted  above  from  the  Federal  Control  Act  re- 
cites that  the  Pres'dent,  having  in  time  of  war  taken  over  the  posses- 
sion, use  control  and  operation  of  certain  railroads  and  systenjs  of  trans- 
portation, called  herein  carriers,  and  thus  makes  it  plain  in  our  opinion 
that  Congress  correctly  interpreted  the  original  authority  given  the  Presi- 
dent, and  also  his  proclamation  to  the  effect  that  it  was  the  physical  rail- 
roads and  systems  that  the  President  took  possession  of,  and  the  Federal 
Control  Act  declares  that  these  physical  railroads  and  systems  shall  be 
called  in  said  act  "carriers."  The  original  authority  of  the  President  au- 
thorized him  to  take  possession  and  assume  control  of  any  system  or  sys- 
tems of  transportation.  In  his  proclamation  the  President  decla«^«d  that 
he  did  take  possession  of  each  and  every  system  of  transportation  and 
the  appurtenances  thereof.  In  view  of  the  language  conferring  th^  origi- 
nal authority  of  the  president  and  the  language  of  the  proclamation,  the 
word  "ra'lroads,"  in  the  Federal  Control  Act,  must  be  construed  t^  niean 
the  same  thing  as  systems  of  transportation. 

We  do  not  think  there  can  be  any  doubt  about  the  meaning  of  the 
words  "railroads  and  systems  of  transportation"  as  used  in  the  several 
acts  of  Congress  and  the  proclamation  of  the  President.  In  ou«r  Jndg- 
ment  they  refer  only  to  the  physical  properties  which  constitut:'*^'  "'^ 
system  or  systems.  The  system  is  composed  of  the  roadbed,  traces,  en- 
gines, cars,  and  other  appurtenances  which  are  used  in  the  transpo^^®** 
of  passengers  and  freight  from  one  place  to  another.  The  system  »s  en- 
tirely distinct  from  the  corporate  entity  which  may  own  or  man*^*  **** 
systeJh.  The  President  had  no  authority,  nor  did  he  pretend  by  tf^^  **"* 
guage  of  his  proclamation,  to  take  over  the  railroad  corporation  c^'^  ^^' 
porations.  wh'ch  owned  the  several  systems.'  The  whole  Federal  ^°J' 
trol  Act  is  opposed  to  any  such  interpretation,  because  it  provides  ^^''  *"? 
payment  to  the  different  corporations  of  a  compensation  for  the  ••^se  ot 
the  several  systems  and  elaborate  provisions  are  made  for  the  pro"*^^^^*^? 
of  the  rights  of  both  parties.  The  United  States  owned  no  railroacf  ^^^ 
and  did  not  seek  to  obtain  control  of  the  railroad  corporations.  ^^ 
fundamental  idea  underlying  the  decision  of  the  United  States  tc^  ^^^ 
control  of  the  systems  was  that  it  was  necessary  so  to  do  in  ^^^^^^^^ 
the  great  task  of  transporting  troops,  munitions,  and  supplies  ^^J^  •£ 
carried  on  by  the  different  systems  to  the  exclusion  of  all  other  tr^-^^  . 
necessary.  Any  further  control  than  to  accomplish  this  object  wm-^  "°^ 
needed,  soug:ht,  or  obtained.  The  excerpt  above  quoted  from  th^  P*^ 
clamation  of  the  President,  to  the  effect  that  no  attachment  by  •"■^^f^ 
process  or  execution  should  be  levied  on  or  against  the  property  us-^"  ^^ 
any  of  said  transportation  systems  in  the  conduct  of  their  busin^-^^  ^? 
common  carriers,  but  that  su'ts  might  be  brought  by  and  against  *"^ 
carriers  and  judgment  rendered  as  hitherto  until  and  except  so  ^^^ J^ 
said  Director  General  might  by  general  or  special  orders  otherwise  ^^ 
termine  clearly  uses  the  word  "carriers"  as  meaning  the  same  as  ^^'^ 
portation  systems,  because  it  was  only  such  systems  whose  property  <rO«W 
iiot  be  levied  on   without  the  written   assent   of  the  EMrector  Gcc*^^*' 
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Whoever  has  the  management,  control,  and  operation  of  a  transportation 
system  which  is  engaged  as  a  common  carrier  in  the  transportation  of 
passengers  and  freight  from  one  place  to  another  is  the  carrier,  so  far  as 
liability  is  concerned  for  negligent  operation. 

[2]  When  we  come  to  section  10  of  the  Federal  Control  Act,  we 
think  that  there  ought  not  to  be  the  confusion  and  want  of  harmony  in 
the  decisions  in  regard  to  its  meaning,  which  seems  to  exist  as  to  the 
question  now  being  considered.  The  Federal  Control  Act  starts  out  by 
plainly  declaring  that  the  railroads  and  systems  of  transportation  which 
the  President  had  taken  possession  of  should  in  sad  act  be  called  "car- 
riers." According  to  section  10,  the  "carriers*'— that  is,  the  physical  rail- 
road systems — shall  be  subject  to  all  laws  and  liabilities  as  common  car- 
riers, whether  arising  under  state  or  federal  laws  or  at  common  law.  ex- 
cept in  so  far  as  may  be  incons'stent  with  the  provisions  of  the  act.  or 
any  other  act  applicable  to  such  federal  control  or  with  any  order  of  the 
President.  Actions  at  law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgment  rendered  as  now  provided  by  law» 
and  in  such  suits  no  defense  shall  be  made  upon  the  ground  that  the 
carrier  transportation  system  is  an  instrumentality  or  agency  of  the  fed- 
eral government.  To  decide  that  the  words  "carrier"  and  "carriers."  in 
section  10,  mean  the  corporate  entity,  in  the  present  case  the  Illinois  Cen- 
tral Railroad  Company,  is  not  only  to  go  in  opposition  to  the  plain  pro- 
vision of  law  conferring  authority  upon  the  President  and  the  plain 
words  of  his  proclamation,  but  also  to  what  Congress  has  decided  to  be 
the  true  meaning  of  the  words.  It  seems  p^ain  to  us  that  the  President 
liad  authority  and  did,  through  Newton  D.  Baker,  Secretary  of  War, 
take  posess!on  and  assume  control  of  each  and  every  system  of  trans- 
portation and  the  operation  thereof ;  that  the  possession,  control,  opera- 
tion, and  utilization  of  such  transportation  systems  undertaken  by  the 
President  was  directed  by  him  to  be  exercised  by  and  through  the  Di- 
rector General.  It  would  be  unconstitutional  and  contrary  to  the  law  of 
the  land  to  hold  that  the  railroad  corporation,  in  this  case  the  Illinois 
Central  Railroad  Company,  as  a  corporate  entity  should  be  liable  for  an 
act  done  or  omitted  to  be  done  in  the  operation  of  the  transportation 
system  by  another  party  over  which  it  had  no  authority  or  control.  Zei- 
gler  v.  S.  &  N.  A.  R.  R.  Co.,  58  Ala.  594 ;  Mobile  Light  &  R.  R.  Co.  v. 
Copeland  &  Sons,  15  Ala.  App.  235,  IZ  South.  131 ;  Bank  of  Columbia  v. 
Okley.  4  Wheat.  235,  4  L.  Ed.  559;  Hurtado  v.  California,  110  U.  S.  516^ 
4  Sup.  Ct  111,  28  L.  Ed.  232;  Dent  v.  West  Virginia;  129  U.  S.  114. 
9  Sup.  Ct.  231,  Z2  L.  Ed.  623;  Ueper  v.  Texas,  139  U.  S.  462,  11  Sup. 
Ct  577,  35  L.  Ed.  225;  Giozza  v.  Tiernan,  148  U.  S.  657,  13  Sup.  Ct 
721,  n  L.  Ed.  599;  Jones  v.  Brim,  165  U.  S.  180,  17  Sup.  Ct  282,  41 
L.  Ed.  677;  Maxwell  v.  Dow,  176  U.  S.  581,  20  Sup.  Ct.  448,  44  L.  Ed. 
597;  6  Rul.  Cas.  Law,  pp.  433,  446,  embracing  paragraphs  430  to  442 
on  Constitutional  Law. 

Moreover  section  206g,  supra.  Act  Feb.  28,  1920^  specially  provides 
no  execution  shall  issue  against  the  property  of  the  carrier  (corporation), 
when  the  cause  of  action  on  account  of  which  the  judgment  was  ob- 
tained grew  out  of  federal  control.  We  think  the  effect  of  section  10, 
so  far  as  the  bringing  of  suits  is  concerned,  was  to  waive  the  sovereign- 
ty of  the  United  States  so  far  as  any  suits  that  were  authorized  to  be 
brought  were  concerned  and  to  allow  persons  injured  through  negligence 
of  the  carrier  which  in  the  present  and  similar  cases  would  be  the  Director 
General,  to  bring  suits  against  the  carrier  the  same  as  if  the  transporta- 
tion systems  were  not  under  federal  control.  If  it  was  the  corporate 
entity,  in  this  case,  the  Illinois  Central  Railroad  Company,  which  was 
to  be  liable  for  the  negligence  of  the  Director  General,  why  did  Congress 
provide  in  the  Federal  Control  Act  and  the  President  in  his  proclamation 
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that  no  execution  should  issue  on  the  judgment?  This  is  a  provision  not 
found  in  legislation  in  regard  to  litigation  between  private  parties,  but  in 
litigation  between  private  patries  and  the  sovereignty,  extending  also  to 
cities  and  other  corporations  exercising  governmental  functions.  We  arc 
of  the  opinion  that  the  present  action  was  one  in  effect  against  the  United 
States  and  that  they  will  be  obliged  to  pay  the  judgment  below  if  sus- 
tained. The  Director  Genearl  is  sued  the  same  as  a  receiver.  He  is  not 
personally  liable,  but  the  government  is. 

[3]  General  Order  No.  50,  promulgated  by  the  Director  General,  Oc- 
tober 28,  1918,  directing  that  actions  at  law.  suits  in  equity  and  other  pro- 
ceedings thereafter  brought  in  any  court  based  on  contract  bindbg  upon 
the  Director  General,  claim  for  death  or  injury  to  person,  or  for  loss 
and  damage  to  property  arising  since  December  31,  1917,  and  growing  out 
of  the  possession,  use,  control  or  operation  of  any  railroad  or  system  of 
transportation  by  the  Director  General,  which  action,  suit  or  proceeding 
but  for  federal  control  might  have  been  brought  against  the  carrier  com- 
pany, shall  be  brought  against  William  G.  McAdoo,  Director  General,  and 
not  otherwise,  is  an  interpretation  of  the  laws  regulating  Federal  Control 
of  Railroads  by  that  department  of  the  government  charged  with  the  duty 
of  executing  the  same,  and  such  interpretation  has  always  been  regarded 
by  the  courts  with  great  respect.  U.  S.  v.  Cerecedo  Hermanos  y  Compa- 
nia,  209  U.  S.  338,  28  Sup.  Ct  532,  52  L.  Ed.  821.  There  are  well-reasoned 
cases  in  the  federal  courts  sustaining  the  views  herein  expressed.  They 
are  Rutherford  v.  Union  Pac  (D.  C.)  254  Fed.  880;  U.  S.  v.  Kambeitz 
(D.  C.)  256  Fed.  247;  Mardis  v.  Hines  (D.  C.)  258  Fed.  945;  Haubert 
V.  Baltimore  &  O.  R.  Co.  (D.  C.)  259  Fed.  361;  Nash  v.Southem  Pacific 
Co.  (D.  C.)  260  Fed.  280;  Westbrook  et  al  v.  Director  General  of  Rail- 
loads  (D.  C.)  263  Fed.  211;  Hatcher  &  Snyder  v.  A.,  T.  &  S.  F.  Ry.  Co. 
(D.  C.)  258  Fed.  952;  Southern  Cotton  Oil  Co.  v.  Atlantic  Coast  Line  Ry. 
Co.  and  Wade  v.  Sea  Board  Air  Line  Co.  (D.  C.)  257  Fed.  138;  Sagona 
v.  Pullman  Ca  (Sup.)  174  N.  Y.  Supp.  536;  Oylcr  v.  C.  C.  C.  &  St  L. 
Ry.,  17  Ohio  Law  Rep.  356;  Public  Service  Commission  v.  New  England 
Telephone  &  Telegraph  Co.,  232  Mass.  465,  122  N.  E.  567.  4  A,  L.  R-  1662 ; 
Macleod  v.  New  England  Telephone  &  Telegraph  Co.,  250  U.  S.  195.  39 
Sup.  Ct.  511,  63  L.  Ed.  934;  N.  P.  Railroad  Co.  v.  State  of  North  Dakota. 
250  U.  S.  135,  39  Sup.  Ct.  502,  63  L.  Ed.  897.  There  are  other  decisions 
construing  section  10  as  providing  for  the  bringing  of  actions  against  the 
carrier  corporation  just  the  same  as  if  no  federal  control  had  taken  place. 
The  cases  cited  as  deciding  that  it  is  the  carrier  corporation  that  must  be 
sued  are  Postal  Tel.  Co.  v.  Call,  255  Fed.  850,  167  C.  C.  A.  178;  Jensen 
V.  L.  V.  R.  Co.  (D.  C.  )  255  Fed.  795 ;  Johnson  v.  McAdoo  (D.  C)  257 
Fed.  757;  Witherspoon  v.  Postal  etc.,  Co.  (D.  C.)  257  Fed.  758;  The  Cata- 
wissa  (D.  C.)  257  Fed.  863;  Dampscibs  v.  Hustis  (D.*  C.)  257  Fed.  862; 
Lavalle  v.  N.  P.  R.  Co.,  143  Minn.  74,  172  N.  W.  918,  4  A.  L.  R.  1659; 
Gowan  v.  McAdoo,  143  Minn.  227,  481,  173  N.  W.  440,  443;  Palyo  v.  N. 
P.  R,  Co.  (Minn.)  175  N.  W.  687;  Ringquist  v.  D.,  M.  &  N.  R.  Co.  (Minn.) 
176  N.  W.  344;  McGregor  v.  G.  N.  R.  Co.  (N.  D.)  172  N.  W.  841,  4  A, 
L.  R.  1635;  Franke  v.  C.  &  N.  W.  R,  Co.  (Wis.)  173  N.  W.  701 ;  M.  P. 
R.  Co.  V.  Ault  (Ark.)  216  S.  W.  3;  Lancaster  v.  Keebler  (Tex.  Civ.  App.) 
217  S.  W.  1117;  Clapp  v.  Am.  Ex.  Co.,  234  Mass.  174,  125  N.  E.  162; 
Ownes  V.  Hines   (N.  C.)    100  S.  E.  617. 

It  would  serve  no  useful  purpose  to  review  these  cases.  It  is  con- 
ceded that  most  of  them  declare  the  law  contrary  to  the  conclusion  reached 
in  this  icase,  but  the  reasoning  upon  which  the  decisions  are  based  is  not 
persuasive. 

[4]  The  next  question  for  consideration  is  as  to  whether  the  plain- 
tiff having  applied  for  and  received  the  benefits  of  the  act  to  provide 
compensation  for  employees  of  the  United  States  suffering  injuries  while 
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in  the  performance  of  their  duties  is  barred  from  maintaining  this  suit 
Section  1,  c.  458,  1st  Sess.  64th  Cong.,  39  Stat.  742  (Comp.  St.  §  8932a),  in 
part  reads  as  follows: 

**That  the  United  States  shall  pay  comp^sation  as  hereinafter  speci- 
fied for  the  disabiltiy  or  death  of  an  employee  resulting  from  a  personal 
injury  sustained  in  the  performance  of  his  duty." 

Section  15  (section  8932h)  provides: 

**That  every  employee  injured  in  the  performance  of  his  duty,  or 
some  one  on  his  behalf,  shall,  within  forty-eight  hours  after  the  injury, 
give  written  notice  thereof  to  the  immediate  superior  of  the  employee. 
Suclv  notice  shall  be  given  by  delivering  it  personally  or  by  depositing  it 
properly  stamped  and  addressed  in  the  mail." 

Section  16  (section  8932hh)  specifies  what  the  notice  above  mentioned 
shall  contain.  Section  17  (section  8932i)  provides  that  unless  the  notice 
is  given,  or  unless  the  immediate  superior  has  actual  knowledge  of  the  in- 
jury, no  compensation  shall  be  allowed,  but  for  any  reasonable  cause 
shown  the  .United  States  Employee's  Compensation  Commission  may  al- 
low compensation  if  the  notice  is  filed  within  one  year  after  <he  injury. 
Section  18  (section  8932ii)  provides  that  no  compensation  shall  be  allowed 
to  any  person,  except  as  provided  in  section  thirty-eight,  unless  he  or 
some  one  on  his  behalf  shall  within  the  time  specified  in  section  twenty 
make  a  written  claim  therefor,  and  such  claim  shall  be  made  by  delivering 
it  at  the  office  of  the  commission,  or  to  any  commissioner,  or  to  any  person 
whom»the  commission  may  designate,  or  by  depositing  it  in  the  mail 
properly  stamped  and  addressed  to  the  commissioner,  or  to  any  person 
whom  the  commission  may  by  regulation  designate.  Section  20  (sec- 
tion 8932jj)  provides  that  all  original  claims  for  compensation  for  dis- 
ab  hty  shaU  be  made  within  60  days  after  the  injur>,  provided  that  the 
commission  may  allow  original  claims  for  compensation  for  disability  to 
be  made  at  any  time  within  one  year.  Section  26  (section  8932mm)  pro- 
vides that,  if  any  injury  or  death  for  which  compensation  is  payable  is 
caused  under  circumstances  creating  a  legal  liability  upon  some  person 
other  than  the  United  States  to  pay  damages  therefor,  the  commission  may 
require  the  beneficiary  to  assign  to  the  United  States  any  right  of  action 
he  may  have  to  enforce  such  liability  of  such  other  person  or  any  right 
he  may  have  to  share  in  any  money  or  other  property  received  in  satis- 
faction of  such  liability  of  such  other  person  or  the  commission  may  re- 
quire said  beneficiary  to  prosecute  said  action  in  his  own  name.  If  the 
beneficiary  shall  refuse  to  make  such  assignment,  or  to  prosecute  said  ac- 
tion in  his  own  name  when  required  by  the  commission,  he  shall  not  be 
entitled  to  any  compensation  under  the  act.  The  section  last  referred  to 
then  provides  as  follows: 

"The  cause  of  action  when  assigned  to  the  United  States  may  be 
prosecuted  or  compromised  by  the  commission,,  and  if  the  commission 
realizes  upon  such  cause  of  action,  it  shall  apply  the  money  or  other 
property  so  received  in  the  following  manner  After  deductingi  the  amount 
of  any  compensation  already  paid  to  the  beneficiary  and  the  expense  of 
such  realization  or  collection,  which  sum  shall  be  placed  to  the  credit  of 
the  employees'  compensation  fund,  the  sisrplus,  if  any,  shall  be  paid  to 
the  beneficiary  and  credited  upon  any  future  payments  of  compensation 
payable  to  him  on  account  af  the  same  injury." 

Section  27  (section  8932n)  reads  as  follows: 

"That  if  an  injury  or  de^th  for  which  compensation  is  payable  under 
this  act  16  caused  under  ciraimstances  creating  a  legal  liability  in  some 
person  other  than  the  United  States  to  pay  damages  tierefor,  and  a  bene- 
ficiary entitled  to  compensation  from  the  Unitel  States  for  such  injury  or 
death  receives,  as  a  result  of  a  suit  brought  by  him  or  on  his  behailf,  or 
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as  a  result  of  a  settlement  made  by  him  or  on  his  behalf,  any  money  or 
other  property  in  satis fac"  ton  of  the  liability  of  such  other  person,  such 
)>eneficiary  shall,  after  deducting  the  costs  of  suit  and  a  reasonable  at- 
torney's fee,  apply  the  money  or  other  property  so  received  in  the  follow- 
ing manner. 

"(A)  If  his  compensation  has  been  paid  in  whole  or  in  part,  he  shall 
refund  to  the  United  States  the  amount  of  compensation  which  has  been 
paid  by  the  United  States  and  credit  any  surpitus  upon  future  payments 
of  compensation  payable  to  him  on  account  of  the  same  injury.  Any 
amount  so  refunded  to  the  United  States  shall  be  placed  to  the  credit  of 
the  employees'  compensation  fund. 

"(B)  If  no  compensation  has  been  paid  to  him  b^  the  United  States, 
he  shall  credit  the  money  or  other  property  so  ;'eceived  upon  any  com- 
pensation payable  to  him  by  the  United  States  on  account  of  t^e  same 
injury." 

We  have  called  attention  to  those  provisions  of  the  act  which  re- 
late to  injuries  caused  by  other  persons  than  the  United  States,  for  the 
reason  th^t  the  plaintiff  claims  in  this  case  that  the  Director  General 
was  the  agent  of  the  Illinois  Central  Railroad  Company,  and  therefore 
the  injury  received  by  the  plaintiff  was  caused  by  a  person  other  than 
the  United  States.  It  plainly  appears  from  the  statute  above  quoted  that 
whether  the  employee  assigns  h's  cause  of  action  against  a  person  other 
than  the  United  States  to  the  United  States,  and  the  same  is  prosecuted 
by  .said  commission,  or  whether  the  employee  prosecutes  the  c|iuse  of 
action  himself,  the  employee  gains  nothing,  but  the  whole  recovery,  after 
deduction  of  the  expense  of  litigation,  either  goes  into  the  compensation 
fund  out  of  which  employees  are  paid,  or  is  retained  by  the  employee  and 
the  amount  thereof  is  credited  to  the  United  StaKes  on  future  payments 
So  that  in  any  event  the  employee  realizes  nothing  from  the  liability  of  a 
person  other  than  the  United  States.  In  thjs  .very  case  the  plaintiff  would 
receve  nothing,  if  he  should  collect  his  judgment  other  than  his  compen- 
sation under  the  Compensation  Act. 

[5]  This  discussion,  however,  is  wholly  futile,  as  a  mere  inspection 
cif  the  law  conferring  power  upon  the  President  to  take  possession  of 
the  systems  of  transportation  and  his  proclamation  in  acting  under  said 
law  makes  it  so  clear  that  tjie  Directior  General  was  an  agent  of  the 
United  States  and  not  of  the  railroad  company  that  there  is  no  basis  for 
the  contention  of  counsel  for  plaintiff.  As  we  have  before  stated,  the 
Director  General  was  the  agent  of  the  United  States,  and  this  action  is 
in  legal  effect  against  the  United  States. 

The  only  question  left  is  as  to  the  right  of  the  plaintiff  to  not  only 
receive  compensation  under  the  Compensation  Att,  bun  also  to  sue  the 
United  States  'for  the  negligence  causing  his  injuries.  In  other  words, 
must  the  United  States  pay  both  compensalion  and  damages  for  n^i- 
gence  to  the  same  person  for  the  same  injury  Workmen's  Compensation 
Acts  are  all  alike  as  to  the  object  sought  to  be  attained,  but  they  arc  so 
numerous  and  so  varied  as  to  details  of  administration  that  each  act 
must  be  construed  by  itself.  We  are  of  die  opinion  that  as  to  the  United 
States  the  act  in  question  is  compulsory,  if  the  employee  gives  the  notice 
and  files  the  claim  in  proper  form  according  to  the  terms  of  the  statute 
and  the  regulations  of  the  conunission.  It  is  optional  with  the  employee 
as  to  whether  he  will  make  a  claim  under  the  act  or  not.  If  he  does  not 
in  our  opinion  he  would  have  a  right  to  maintain  tfie  present  action  and 
prosecute  the  same  to  judgment,  as  we  thfek  that  the  United  States  as 
to  this  particular  case  by  the  Federal  Control  Act  consented  to  be  sued 
But  if  the  emryio3^e  elects  tio  receive  the  benefits  of  the  Compensation 
Act  and  his  claim  is  allowed,  then  he  is  barred  from  prosecuting  his  action 
for  negligence  against  the  United  States.    In  other  words,  he  must  elect 
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which  of  the  two  remedies  he  desires  to  pursue,  and,  having  elected  to 
pursue  one,  he  may  not  pursue  the  other.  The  United  States  under  the 
statute  being  bound  to  pay  the  pla'ntiff  after  the  latter  has  elected  to  claim 
the  benefits  of  the  Compensation  Act,  the  remedy  afforded  by  t^e  act 
is  exclusive.  Mitchell  v.  Louisville,  etc.,  R.  Co.,  194  111.  App.  11,  Mc- 
Roberts  v.  National  Zinc  Co.,  93  Kan.  364,  144  Pac.  247;  Shade  v.  Ash 
Grove  Ume.  etc.,  Co..  92  Kan.  146,  139  Pac.  1193;  Piatt  v.  Swift.  188  Mo. 
App.  584.  176  S  W.  434  (Kansas  Act)  ;  MiddBetjon  v.  Texas  Power,  etc., 
Co.,  108  Tex.  96,  185  S.  W.  556.  ThaA  the  employee  camiot  recover  both 
damages  and  compensation  is  sustained  by  the  following  cases:  Barry 
v.  Bay  .State  St.  Ry.  Co.,  222  Mass.  366,  110  N.  E.  1031,  1032;  Turnquist 
V.  Hannon.  219  Mass.  560,  107  N.  E.  443;  Cripp's  Case,  216  Mass.  586, 
104  N  E.  565,  Ann.  Cas.  1915B,  828;  Pawlak  v.  Hayes,  1162  Wis.  503. 
156  N.  W.  4^4.  L.  R.  A.  1917A,  392;  McCaffrey  v.  Independent  Oil,  etc.. 
Co,  156  Wis,  580,  146  N.  W.  895;  Woodcock  v.  London,  etc..  R.  Co.. 
fl9I3]  3  K.  B.  139.  6  Butterworth's  Workmen's  Compensation  Cases,  471; 
Pige  v.  Burtwell,  fl908]  2  K.  B.  758,  1  Butterworth's  Workmen's  Com- 
pensation Cases,  267;  Oliver  v.  Nautilus  Steam  Shipping  Co.,  [1903]  2 
K.  B.  639,  5  Minton-Senhonse's  Workmen's  Compensation  Cases,  65; 
Huckle  V.  Council,  4  Buttcrworth's  Workmen's  Compensation  Cases,  13 
(affirmed  3  Butterwor^^h's  Workmen's  Compensaiion  Cases,  536.  26  T. 
L.  R.  580) ;  Mahomed  v.  Maunsell.  1  Butterworth's  Workmen's  Compen- 
sation Cases,  269;  Murray  v.  North  British  R.  Co..  41  Scottish  Law  Rep. 
383 ;  MulHsran  v.  Dick,  41  Scottish  Law  Rep.  11 ;  Tong  v.  Great  Northern 
R.  Co.,  4  Minlon-Senhouse's  Workmen's  (Tompensallion  Cases,  40,  86  L. 
T.  Rep.  (N.  S.)  02;  Workmen's  Compensation  Acts;  Corpus  Juris 
Treatise. 

We  are  of  the  opinion  that  upon  prmciple  amd  authority  the  plaintiff 
is  barred  from  maintaing  this  action  for  negligence  against  ♦ihe  United 
States  which  makes  it  unnecessary  to  consider  assignments  of  error  re- 
lating to  the  trial  of  the  case.  Judgment  below  is  reversed,  and  the  case 
remanded,  with  directions  to  dismiss  the  complaint  of  the  plaintiff. 
Leave  is  given  to  substitute  the  name  of  John  Barton  Payne  in  place  of 
Walker  D.  Hines,  Director  General,  if  defendant  is  so  advised.  Act  Feb. 
28,  1920.. §206. 


GINNOCHIO  V.  HYDRAULIC  PRESS  BRICK  CO.   (No.  1804.) 

(United  States  District  Court,  S.  D.  Ohio,  E.  D.    April  14,  1920.) 

266  Federal  Reporter  564. 

1.  MASTER  AND  SERVANT  —  TIME  OF  TAKING  EFFECT  OF 

OHIO  WORKMEN'S  COMPENSATION  ACT. 

Under  Ohio  Workmen's  Compensation  Act  March  14,  1913,  which 
went  into  effect  January  1,  1914,  and  section  22  of  which  provides  that  em- 
ployers subject  to  the  act  "shall  in  the  month  of  January,  1914,  and 
semiannually  thereafter."  pay  the  premium  determined  by  the  State  In- 
dustrial Commission,  or  may  at  their  election,  with  the  consent  of  the 
commission  and  on  giving  security,  undertake  to  pay  compensation  direct 
to  their  injured  epiployees  or  their  dependents  in  case  of  death,  an  em- 
ployer wh'ch  prior  to  January  1,  1914,  notified  the  commission  of  its 
intention  to  comply  with  the  statute  and  its  election  to  pay  direct,  and 
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thereafter  did  all  that  was  required  of  it  without  delay  or  default,  pajring 
the  premium  and  furnishing  its  bond  on  January  30th,  held  under  pro- 
tection of  the  act  as  of  January  1st. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

4.  MASTER   AND   SERVANT—EMPLOYER,   COMPLYING  WITH 

STATUTE,   NOT   DEBARRED   FROM    BENEFIT   BY   DELAY 

CAUSED  BY  PUBLIC  OFFICIALS. 

An  employer,  who  has  (complied  with  a  workmen's  compensation 
statute  on  his  part  without  delay  or  default,  is  not  debarred  of  its  i>ro- 
tection  because  of  delay  by  a  public  official  or  administrative  board  in 
performance  of  a  ministerial  duty. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  348.) 

At  Law.  Action  by  Charles  Ginnochio,  administrator,  against  the 
Hydraulic  Press  Brick  Company.  On  demurrer  to  second  and  third  de- 
fenses of  answer  to  second  admitted  petition.    Demurrers  overruled. 

Paxton,  Warrington  &  Seasongood,  of  Cincinnati,  Ohio,  for  plaintiff. 
Bulkley,   Hauxhurst,    Saeger   &  Jamison,   of    Cleveland,   Ohio,    and 
Edward  R.  Meyer,  of  Zanesville,  Ohio,  for  defendant. 

Sater,  D.  J.  [1]  The  charge  made  in  the  second  amended  petition 
is  briefly  as  follows:  The  decedent  Curcio,  while  engaged  in  the  course 
of  his  employment  by  defendant,  on  account  of  its  negligence  met  with 
an  injury  on  January  2,  1914,  in  consequence  of  which  he  died  on  the 
day  following.  The  defendant  regularly  employed  at  that  time  more  than 
Ave  workmen  and  operatives  in  and  about  its  business  and  establishment, 
and  had  not  paid  into  the  insurance  fund,as  provided  by  the  Workmen's 
Compensation  Act  of  Ohio,  passed  March  14,  1913  (103  Ohio  Laws,  p.  72), 
any  sum  for  the  benefit  of  employees  who  might  be  injured  or  the  depend- 
ents of  those  who  might  be  killed  in  the  course  of  their  employment,  and 
had  not  otherwise  complied  with  any  of  the  provisions  of  such  act  The 
prayer  is  for  recovery  on  account  of  the  defendant's  alleged  specific  acts 
of  negligence. 

The  second  defense  contains  the  following  averments :  The  defendant 
in  December,  1913,  and  thereafter,  employed  more  than  five  workmen  and 
operatives  regularly  in  its  business.  (5n  December  29,  1913,  it  notified  the 
Industrial  Commission,  successor  to  the  state  liability  board  of  awards, 
of  its  intention  to  comply  with  the  above-mentioned  act  and  of  its  election 
to  pay  compensation  directly  to  its  injured  employees  or  the  dependents  of 
such  as  might  be  killed  in  the  course  of  their  employment.  Its  application 
for  authority  so  to  pay  was  approved  by  the  commission  on  January  7, 
1914.  On  January  12  the  commission  issued  its  statement  of  premium  to 
defendant  and  fixed  the  amount  of  the  bond  required  of  it  under  the  act. 
On  January  30  such  bond  was  filed  and  the  premium  paid.  The  bond 
was  approved  by  the  commission  on  February  3.  Defendant  asserts 
compliance  as  of  January  1  with  the  act  and  the  orders  of  the  commission, 
and  claims  that  at  the  time 'of  Curcyo's  injury  and  death  it  was  entitled  to 
all  protection,  rights,  and  privileges  afforded  to  employers  who  have  com- 
plied with  its  provisions,  and  that  Curcio's  dependents  are  limited  to  the 
compensation  therein  provided,  and  cannot  hold  the  defendant  to  respond 
in  damages.    The  third  defense  is  contributory  negligence. 

To  each  of  such  defenses  a  demurrer  is  interposed.  The  provisions  of 
the  statute  which  deny  compensation  in  case  of  injury  or  death  "purposely 
self-inflicted**  are  not  involved.  If  the  defenses  named  are  good,  it  is  be- 
cause defendants  application,  which  was  on  file  with  the  commission  on 
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January  1,  when  the  act  went  into  effect,  and  its  subsequent  compliance 
within  that  month  with  all  legal  requirements,  entitled  it  to  protection  at 
the  date  of  Curcio*s  accident  and  death. 

Under  the  well-placed  facts,  admitted  by  the  demurrer  to  the  second 
defense  the  defendant,  if  it  complied  with  the  provisions  of  section  22, 
is  not  liable  in  damages  at  common  law  or  by  statute.  Section  23.  If  it 
did  not  thus  comply,  it  is  subject  to  the  following  pertinent  provisions  of 
section  26: 

"Employers  mentioned  in  subdivision  2  of  section  13  hereof,  who  shall 
fail  to  comply  with  the  provisions  of  section  twenty-two  hereof,  shall  not 
be  entitled  to  the  benefits  of  this  act  during  the  period  of  such  nonicomh 
pliance,  but  shall  be  liable  to  their  employees  for  damages  suffered  by 
reason  of  personal  injuries  sustained  in  the  course  of  employment  caused 
by  the  wrongful  act,  neglect  or  default  of  the  employer,  or  any  of  the 
employer's  ofiicers,  agents  or  employees,  and  also  to  the  personal  repre- 
sentatives of  such  employees  where  death  results  from  such  injuries,  and 
in  such  action  the  defendant  shall  not  avail  himself  or  itself  of  the 
following  common  law  defenses:  The  defense  of  the  fellow  servant  rule, 
th$  defense  of  the  assujpption  of  risk  or  the  defense  of  contributory  negli- 
gence." 

The  defendant,  having  had  in  its  service  down  to  Curcio's  death  five 
or  more  workmen  regularly  in  its  establishment  iinder  contract  of  hire, 
was  an  employer  within  the  terms  of  sut>dlvision  2  of  section  13.  Curcio 
was  an  employee  within  the  definition  of  that  term  found  in  subdivision 
2  of  section  14.  The  second  subdivision  of  section  21  provides  that  the 
dependents  of  an  empolyee  who  is  killed  "on  and  after  January  1,  1914," 
in  the  course  of  their  employment,  "shall  be  entitled  to  receive,  either 
directly  from  his  employer  as  provided  in  section  22  hereof,  or  from  the 
state  insurance  fimd,  such  compenastion  for  loss  sustained  on  account  of 
such  injury  or  death,  and  such  medical,  nurse  and  hospital  services  and 
medicines,  and  such  amount  of  funeral  expenses  in  case  of  death,  as  is 
provided  by  sections  32  to  40  inclusive.'  Section  22,  in  so  far  as  pertinent, 
is  as  follows: 

"Except  as  hereinafter  provided,  every  employer  mentioned  in  sub- 
division two  of  section  thirteen  hereof  shall,  in  the  month  of  January, 
1914,  and  semiannually  thereafter,  pay  into  the  state  insurance  fund  the 
anjount  of  premium  determined  and  fixed  by  the  state  liability  board  of 
awards  for  the  employment  or  occupation  of  such  employer  the  amount  of 
which  premium'  to  be  so  paid  by  each  such  employer  to  be  determined 
by  the  classifications,  rules  arid  rates  made  and  published  by  the  board: 
♦  ♦  ♦  Provided,  ♦  ♦  *  that  such  employers  who  will  abide  by  the 
rules  of  the  state  liability  board  of  awards  and  as  may  be  of  sufficient 
financial  ability  or  credit  to  render  certain  the  payment  of  compensation 
to  injured  employees  or  to  the  dependents  of  killed  employees,  and  the 
furnishing  of  medical,  surgical,  nursing  and  hospital  attention  and  services 
and  medicines,  and  funeral  expenses  equal  to  or  greater  than  is  provided 
for  in  this  act,  *  *  *  may,  upon  a  finding  of  such  facts  by  a  state  liabili- 
ty board  of  awards  elect  to  pay  individually  *  ♦  ♦  such  compensation, 
and  furnish  such  medical,  surgical,  nursing  and  hospital  services  and  at- 
tention and  funeral  expenses  directly  to  such  inpjured  or  the  dependents 
of  such  killed  employees;  and  the  state  liability  board  of  awards  may  re- 
quire such  security  or  bond  from  said  employers  as  it  may  deem  proper, 
adequate  and  sufficient  to  compel,  or  secure  to  such  injured  employees,  or 
to  the  dependents  of  such  employees  as  may  be  killed,  the  payment  of 
the  compensation  and  expenses  herein  provided  for,  which  shall  in  no  event 
be  less  than  that  paid  or  furnished  out  of  the  state  insurance  fund,  in 
similar  cases,  to  injured  employees  or  to  the  dependents  of  killed  em- 
ployees, whose  employers  contribute  to  said  fund,    »    *    *" 


Digitized  by 


Google 


618  6  WORKMEN'S  COMPENSATION  L.  J.     (U.  S.)        [Dec.. 

On  May  18,  1915,  Wallace  D.  Yaple,  as  chairman  of  the  Industrial 
Comm'ssion,  after  stating  the  facts  disclosed  by  its  record  as  to  defend- 
ant's application  for  classification  of  industry  and  premium,  which  facts 
are  the  same  as  those  pleaded  in  the  second  defense*  wrote  the  defendant 
as  follows: 

"During  the  month  of  January,  1914,  which  was  the  month  in  which 
the  Workmen's  Compensation  Act  of  1913  became  compulsory,  this  de- 
partment was  unable  to  transact  the  inunense  volume  of  business  which 
came  to  it,  which  accounts  for  the  delay  from  December  30,  1913,  to  Janu- 
ary 12,  1914,  in  advising  the  company  of  the  amount  of  its  bond  and  pre* 
mium,  and  also  for  the  delay  from  January  30,  1914,  to  February  3,  1914, 
in  approving  the  bond.  Section  22  of  the  Compensation  Act  seems  to 
contemplate  that  the  employer  should  have  the  entire  month  in  which 
to  comply  with  the  provisions  of  the  act  by  either  paying  his  premium 
into  the  state  insurance  fund  or  by  electing  to  pay  compensation,  etc, 
direct,  and  we  have  held  in  a  number  of  state  insurance  cases  that  where 
an  employer  paid  his  premium  into  the  fund  at  any  time  during  the  month 
of  January  that  he  was  protected  from  the  1st  day  of  January.  We  think 
the  same  thing  should  be  true  in  self -insurance  cases  as  well,  and  it  ap- 
pears that  Hydraulic  Press  Brick  Company  complied  with  the  terms  of 
the  act  and  did  all  that  it  was  required  to  do  within  the  month  of  Janu- 
ry;  its  bonds  and  prem.ums  benig  received  on  January  30,  1914.  That 
being  true,  it  is  our  opinion  that  it  complied  with  the  law  and  that  it  was 
under  compensation  from  Januaiy  1,  1914." 

No  other  utterance  affecting  a  case  of  like  character  has  been  cited. 
The  Industrial  Commission,  however,  on  July  1,  1914,  in  Biddinger  v. 
Champion  Iron  Co.,  13  O.  L.  R.  65,  rendered  another  opinion,  which,  not- 
withstanding the  difference  in  facts  reflects  that  body's  views  and  practice 
in  dealing  with  an  employer  who  proceeds  to  qualify  under  the  act.  The 
company's  application  for  classification  was  filed  on  December  17.  1913* 
On  account  of  correspondence  between  it  and  the  commission  in  reference 
to  the  proper  classification  of  the  industry  in  which  it  was  engaged,  its 
classification  and  rating  and  the  amount  of  its  first  annual  premium  were 
not  determined  until  March  6,  1914,  on  ^hich  date  it  was  furnished  with 
a  ''pay-in-order,"  directed  to  the  treasurer  of  state,  authorizing  him  to 
receive  the  amount  of  the  premium.  The  company,  the  commission  held, 
had  the  opportunity  to  comply  with  the  law  not  later  than  March  10,  but 
it  did  not  do  so  until  the  death  of  its  employee  on  April  10.  The  com- 
mission said: 

''Had  the  injury  resulting  in  Biddinger's  death  occurred  prior  to 
the  6th  of  March,  1914,  we  would  have  no  hesitancy  in  arriving  at  the 
conclusion  that  the  company  had  made  diligent  effort  to  comply  with 
the  law,  and  so  had  done  all  that  could  reasonably  be  required  of  it,  and 
under  such  circumstances  would  order  the  compensation  paid  out  of  the 
state  insurance  fund.  But  we  do  not  think  that  the  facts  in  this  case  justi- 
fy such  a  course.  The  provisions  of  the  act  are  clear.  Section  22  pro- 
vides in  substance  that  it  shall  be  the  duty  of  all  employers  employing  five 
or  more  employees  to  either  pay  their  premium  into  the  state  insurance 
fund  in  the  month  of  January,  1914,  and  semiannually  thereafter,  or,  by 
proper  proceedings  before  the  Industrial  Commission,  to  make  arrange- 
ments to  pay  compensation  direct  to  their  injured  and  the  dependents  of 
their  killed  employees.  The  language  is  plain  and  there  is  no  room  for 
construction,  and  it  is  obvious  that  to  order  payment  of  compensation  in 
thfs  claim  out  of  state  insurance  fund  would  not  only  be  a  plain  violation 
of  the  law,  but  would  establish  a  precedent  which  would  be  prolific  of 
abuses." 
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[2]  The  contemporaneous  and  practfcal  construction  of  the  statute 
by  the  Industrial  Commission,  an  administrative  tribunal,  whose  duty  it  is 
to  carry  it  into  effect,  is  entitled  to  great  respect.  Though  not  absolutely 
controlling,  it  is  entitled  to  the  most  respectful  consideration,  and  ought 
not  to  be  overruled  without  cogent  reasons.  U.  S.  v.  Moore.  95  U.  S.  760, 
763,  24  L.  Ed.  588;  Barrett  v.  Grays  Harbor  Commercial  Co.  (D.  C.) 
209  Fed.  95;  Industrial  Comm.  v.  Brown,  92  Ohio  St.  309,  311,  110  N.  E. 
744,  L.  R.  A.  1915B,  1277.  I  am  convinced  that  its  views,  as  expressed  by 
its  chairman,  Mr.  Yaple,  are  correct.  One  of  the  methods  of  compensat- 
ing injured  or  the  dependents  of  killed  employees  is  effected  by  the  em- 
ployer paying  into  the  state  insurance  fund  the  amount  of  premium  fixed 
by  the  Industrial  Commission,  as  determined  by  its  clasi^cations,  rules 
and  rates ;  another  is  by  the  employer's  paying  the  compensation  himself, 
providing  he  is  able  to  furnish  satisfactory  proof  to  the  commission  of 
his  financial  ability  so  to  do,  in  wh*ch  case  the  commission  may  require 
of  him  such  security  or  bond  as  will  in  its  judgment  insure  payment  to 
persons  entitled  to  the  same.  Employers  thus  availing  themselves  of  the 
statute  are  arranged  into  two  classes — (1)  contributors  from  choice  to 
the  state  insurance  fund;  and  (2),  noncpntributors  thereto,  who  by  their 
own  election  and  by  permission  of  the  commissron  pay  directly. to  the 
prescribed  benefidaries.  The  statute  establishes  the  rule  of  equality  as  to 
their  status,  and  also  as  to  the  amount  of  compensation  to  be  received  by 
employees,  whether  it  be  paid  from  the  state  insurance  fund  or  directly  by 
their  employers.  In  addition  to  section  22,  see  also  the  second  subdivi- 
sions of  sections  21  and  22,  the  first  subdivision  of  section  25,  sections  23, 
26,  and  29,  and  State  v.  Fidelity  Co.,  96  Ohio  St,  250,  117  N.  E.  232. 

It  is  true  that  under  the  second  subdivision  of  section  25  a  noncon- 
Itributing  employer  may,  by  reaon  of  some  rule  or  regulation  of  his  own. 
be  compelled  to  pay  a  greater  compensation  than  a  contributing  employer ; 
but  the  establishment  and  maintenance  of  sruch  rule  of  regrulation  is  crt- 
tirely  voluntary  on  his  part  The  statute  expressly  provides  that,  begin- 
ning with  January  K  1914,  the  defendents  of  an  employee  killed  in  the 
course  of  his  employment — his  death  not  being  purposely  self-inflicted 
— shall  be  compensated  from  the  state  insurance  fund  (if  his  employer 
has  become  a  contiributor  to  such  fund),  or  by  his  employer  (if  such 
employer  has  qual-fied  to  pay  directly  to  them.  Its  provisions  are  equally 
dear  that  the  employer,  whether  a  contributor  to  the  state  insurance  fund 
or  of  the  class  to  which  the  defendant  belongs,  if  he  brings  himself  within 
the  terms  of  the  act  within  that  month  becomes  cntitlwi,  as  of  the  1st 
day  of  such  month,  to  all  the  protection  the  act  affords.  Cuitcio's  de- 
pendents, in  consequence  of  his  death,  became  entitled  to  compensation 
from  the  defendant,  and  this  was  so,  even  if  thepetitioning  employer  and 
the  Industrial  Commission  had  not  performed  all  the  acts  required  of 
them  respectively  by  statute.  Their  right  and  defendant's  liability  were 
coexistent. 

The  Legislature  declared  that  the  injured  and  the  dependents  of 
killed  employees  should  be  compensated,  and  designated  the  means  by 
which  and  the  persons  by  whom  payment  shall  be  made.  The  law- 
making body,  it  must  be  presumed,  was  cognizant  of  the  physical  inability 
of  the  Industrial  .Commission  to  consider  and  dispose  of  the  multitude 
of  applications  of  employers  immediately  after  midnight  of  December  31, 
1913,  or  for  some  time  thereafter.  It  did  not  intend  that  either  employees 
or  employers  should  even  temporarily  be  deprived  of  the  benefits  of  the 
act.  Having  conferred  the  right  to  compensation  for  injury  or  death  oc- 
curring on  and  after  January  1,  it  therefore  by  section  22  gave  employers 
the  whole  of  the  month  of  January  in  which  to  qualify  under  its  provi- 
sions. The  defendant  in  this  case,  having  within  that  time  met  every  re- 
quirement imposed  on  it,  obtained  all  the  protection  and  benefits  which 
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the  act  accords.  The  protection  thus  secured  related  back  to  and  became 
effective  with  the  beginning  of  January  1.  It  was  permissible  for  the 
Legislature  thus  to  provide  (Bernard  v.  Michigan  United  Traction  Co., 
198  Mich  I  497,  165  N.  W.  846)  ;  the  purpose  of  the  retroaattve  feature 
being  to  prevent  penaliz-ng  of  an  employer  by  the  denial  to  him  of  his 
common-law  defenses  after  his  lawfully  declared  intention  and  diligent 
effort  to  come  under  the  act. 

The  statute  is  highly  remedial  in  character  (Honnold,  Workmen's 
Compensation,  §  6  ,p.  25),  and  is  not  therefore  violative  of  the  State 
Constitution  (Peters  v.  McWill-ams,  36  Ohio  St.  155,  161  162).  Retro- 
spective laws  that  violate  no  principle  of  natural  justice,  but  are  in 
furtherance  of  equity  and  good  morals,  are  not  forbidden  in  Ohio. 
Trustees  of  Cuyahoga  Falls  Real  Estate  Ass'n  v.  McCaughy,  2  Ohio  St 
152,  153.  That  an  employer  who,  in  the  month  of  January,  diligently 
endeavored  to  bring  himself  within  the  statute,  shall  have  its  benefits  as 
of  January  1,  is  not  expressly  declared  in  the  Ohio  act,  is  in  that  of 
Michigan ;  but  it  is  necessarily  implied,  and  what  is  implied  in  a  statute 
is  as  much  a  part  of  it  as  what  is  expressed.  Gelpcke  v.  City  of  Dubuque, 
68  U.  S.  (1  Wall.)  175,  17  L.  Ed,  520;  Id.,  68  U.  S.  (1  Wall.)  221,  17  L. 
Ed.  519;  U.  S.  V.  Babbit,  66  U.  S.  (1  Black)  55,  61,  17  L.  Ed.  94.  The 
defendant  by  virtue  of  such  relation  back  became  liable,  commencing  with 
January  1,  to  compensate  its  injured  or  the  dependents  of  its  killed  em- 
ployees, who  in  the  meantime  had  met  with  accident  or  death  in  the  course 
of  their  employment.  Had  the  defendant  become  a  contributor  to  the 
state  insurance  fund,  the  pj^otection  afforded  to  the  parties  hereto  would 
have  been  the  same.  Other  provisions  which  gave  both  classes  of  cnt- 
ployers  the  whole  of  the  month  of  January,  in  each  and  every  year  the 
statute  remains  in  force,  to  bring  themselves  by  diligence  within  its  pro- 
tection for  the  whole  of  that  month,  and  which  confer  on  its  designated 
beneficiaries  the  right  to  compensaticm,  are  found  in  section  17  and  19, 
and  subdivision  1  of  section  21. 

[3]  Consideration  of  section  26  points  to  the  conclusion  above  reached. 
The  employers  who  are  debarred  from  the  benefits  of  the  statute  during 
noncompliance  therewith  are  those  "who  shall  fail  to  comply  with  the 
provisions  of  section  22.'*  "Fail"  means  "to  be  wanting  in  action."  On. 
Diet.  The  words  "fa  1  to  comply,"  in  general,  have  the  same  operation  in 
law  as  the  words  ^'refuse  to  comply.**  Taylor  v.  Mason,  22  U.  S.  (9  Wheat.) 
325,  344.  6  L.  Ed.  101.  Had  the  defendant  been  wanting  in  diligence,  and 
prolonged  performance  on  its  part  beyond  the  month  of  January,  the  rule 
applied  in  the  Biddinger  Case,  it  would  seem,  would  have  obtained.  But 
the  defendant  did  not  refuse,  and  was  not  wanting  in  action,  to  comply 
with  the  requirements  of  the  statute.  Not'lce  of  acceptance  of  its  pro- 
visions even  preceded  the  date  on  which  it  became  operative,  the  sufficien- 
cy of  which  notice  cannot  be  questioned.  Coakley  v.  Mason  Mfg.  Co., 
37  R.  I.  46.  90  Atl.  1073. 

[4]  To  the  charge  of  noncompliance  before  January  3,  the  answer  is 
that,  if  there  were  such  in  fact,  it  was  not  such  noncompliance  as  depend- 
ed on  the  will  of  the  defendant,  but  was  rather  due  to  the  commission's  dis- 
charge of  its  manifold  duties  preventing  the  defendant's  earlier  qualifica- 
tion to  secure  the  protection  of  the  act.  On  such  a  state  of  facts  the 
defendant's  position  would  be  quite  as  favorable  as,  that  of  the  person  to 
be  benefited  by  a  statute,  who  has  performed  within  the  time  allotted  there- 
for all  that  was  required  to  be  done  by  h:*m,  but  who  falls  short  of  com- 
plete performance  within  such  period  on  account  ci  the  failure  of  some 
public  official  or  board  to  perform  a  ministerial  or  administrative  duty. 
He  will  not  under  such  circumstances  be  penalized  for  the  delay  in  official 
action  (Coakley  v.  Mason  Mfg.  Co.,  supra;  Industrial  Com.  v.  Patterson, 
65  Ohio  Law  Bull.  94),  or  denied  the  protection  and  benefits  which  the 
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statute  confers  (Pace  v.  Volk,  85  Ohio  St.  413.  416,  417,  98  N.  E.  Ill; 
Hcininger  v.  Davis,  96  Ohio  St.  205,  213  117  N.  E.  229;  Burchard  v.  State, 
83  Ohio  St.  1,  93  N.  E.  199).  His  r-ghts  have  been  preserved,  even  when 
the  misapprehension  or  inability  of  a  judge  has  delayed  action.  J.  D. 
Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed.  741,  119  C.  C  A.  185 
(C.  C.  A.  6)  ;  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed. 
350,  138  C.  C.  A.  612  (C.  C.  A.  6.) 

The  demurrers  to  the  second  and  third  defenses  are  overruled,  and 
an  order  may  be  taken  accordingly.  • 


BERG  v.   PHILADELPHIA   &   R.    RY.   CO.    (No.  4824.) 

(United  States  District  Court,  E.  D.  Pennsylvania.     June  28,  1920) 

266  Federal  Reporter  591. 

2.  ADMIRALTY  —  FEDERAL  COURT  HAS  JURISDICTION  AT 

LAW  TO  ENFORCE  MARITIME  RIGHT. 

A  federal  court  has  jurisdiction  of  an  action  at  law  to  enforce  a  right 
arising  under  the  maritime  law,  where  there  is  requisite  diversity  of 
citizenship  and  amount  involved,  but  such  right  is  measured  by  the  mari- 
time law. 

(For  other  cases,  see  Admiiralty,  Dec.  Dig.  §  2.) 

At  Law.  Action  by  Carl  A.  Berg  against  the  Philadelphia  &  Reading 
Railway  Company.  On  motion  by  defendant  for  new  trial.    Denied. 

Karl  G.  Kirsh,  of  Philadelphia,  Pa.,  and  S.  B.  Axtell,  of  New  York 
(}ity.  for  plaintiff. 

William  Clarke  Mason,  of  Philadelphia,  Pa.,  for  defendant. 

Thompson,  D.  J.  The  plaintiff,  a  seaman  on  the  barge 
Wiconisco,  owned  and  operated  by  the  Philadelphia  &  Reading  Railway 
Company,  received  injuries  on  the  barge  while  at  sea,  for  which  he  brought 
suit  to  recover  damages  in  a  common-law  action.  The  plaintiff  was 
operating  a  donkey  engine  on  a  barge  while  in  New  York  Harbor,  where 
it,  with  a  number  of  others,  had  been  towed  for  anchorage  because  of 
threatening  weather  on  a  voyage  from  Philadelphia  to  Portland.  When 
the  accident  occurred,  the  Wiconisco  was  operating  her  steam  winch  in 
pulling  up  another  barge.  The  hook  had  been  caught  into  an  eyebolt 
fastened  into  the  deck  to  hold  the  snatch  block  in  place,  when  the  strain 
upon  the  line  caused  the  hook  to  break,  causing  the  snatch  block  to  fly 
out  and  the  line  to  strike  the  plaintiff's  leg,  causing  the  injury  complained 
of. 

There  was  evidence  on  the  part  of  the  plaintiff  to  show  that  the  eye- 
bolt  was  bent  and  twisted  in  such  manner  that,  instead  of  the  eye  being 
upright,  it  inclined  towards  the  deck  to  such  an  extent  that  the  hook  could 
not  be  inserted  from  below,  and  in  inserting  it  from  above  the  point  of 
contact  of  the  hook  with  the  eyebolt  was  such  that,  instead  of  a  direct 
pull  upon  the  hook,  it  not  being  properly  seated,  its  bearing  upon  the  eye- 
boh  was  some  inches  nearer  the  point  of  the  hook  than  if  properly  seated, 
and  the  leverage  caused  it  to  break.  There  was  no  latent  or  patent  defect 
in  the  hook  itself. 
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There  was  evidence  on  the  part  of  the  defendant  that  the  accident  was 
caused  through  the  pla'ntiff's  negligence  in  taking  too  many  turns  of  the 
line   around   the   drum   before   starting  the    winch. 

[1]  The  cause  of  the  plaintiff's  injury  was  alleged  on  the  statement 
of  claim  to  be  the  failure  of  the*  defendant  to  provide  a  block  and  tackle 
and  the  attachments  and  fittings  therof  for  use  on  the  donkey  engine,  of 
a  sufficient  size,  adequate  strength,  and  quality  for  the  uses  and  purposes 
to  which  it  wa|  necessarily  put,  and  in  that  no  suitable  tackle  was  provided 
by  the  defendant,  its  agents,  servants,  and  empjoyees,  for  the  carrying  on 
of  the  work  required  of  the  plaintiff  on  board  the  barge. 

I  think  the  eyebolt,  without  which  the  block  and  tackle  used  on  the 
donkey  engine  could  not  have  been  employed  in  hauling  in  the  other  barge, 
is  included  within  the  ''attachments  and  fittings,"  and  that  the  evidence 
that  the  eyebolt  was  so  bent  as  not  to  permit  the  seating  of  the  hook  to 
its  normal  pos.tlon  was  sufficiently  set  out  in  the  allegation  of  lack  of 
sufficient  size  and  qual  ty.  The  question  whether  the  eyebolt  was  bent,  and 
the  bending  caused  the  accident,  was  left  to  the  jury,  as  was  also  the 
question  of  the  plaint  ff  s  negligence. 

The  charge  of  rtegligence  and  claim  for  indemnity  is  based  upon  the 
rule  laid  down  in  The  Osceola,  189  U.  S.  158,  23  Sup.  Ct.  483,  47  L. 
Ed.  760: 

"That  the  vessel  and  her  owner  are,  both  by  English  and  American 
law,  liable  to  an  indemnity  for  injuries  received  by  seamen  in  consequence 
of  the  unseaworthiness  of  the  ship,  or  a  failure  to  supply  and  keep  in 
order  the  proper  appliances  appurtenant  to  such  ship." 

The  defendant  contends  that,  if  there  was  a  defect  in  the. eyebolt,  that 
fact  was  not  evidence  of  unseaworthiness,  relying  on  the  cases  of  Han- 
rahan  v.  Pacific  Transport  Co.  (C.  C.  A)  262  Fed.  951,  and  The  SanU 
Barbara  (C.  C.  A.)  263  Fed.  369. 

In  the  Harnahan  Case  the  injury  arose  from  the  temporary  absence 
of  a  handrail  while  the  vessel  was  lying  alongside  the  wharf  discharging 
cargo,  and  the  plaintiff,  who  was  also  suing  at  law  for  a  maritime  injury, 
was  held  not  entitled  to  indemnity,  because,  if  there  was  negligence  which 
caused  the  injury,  it  was  the  negligence  of  the  master  or  other  officers 
in  not  placing  or  causing  to  be  placed  in  position  the  handrail.  There  was 
no  charge  in  the  case  that  no  hanrail  had  been  supf^ied,  or  that  it  was  out 
of  order,  but  merely  that  it  had  not  been  put  up. 

In  the  Santa  Barbara  Case,  the  negligence  charged  was  a  failure  to 
maintain  -n  position  while  at  sea  a  chain  for  use  in  cleaning  the  smoke- 
stack. In  Judge  Hough's  opinion,  he  says: 

"The  chains  were  supplied;  whether  unseaworthiness  would  have  re- 
sulted, had  that  not  been  done,  is  a  matter  not  before  us.  Whether  they 
should  be  'maintained,'  or  retained  in  the  pulleys,  and  left  stretched  along 
the  guys  contributing  weight  without  stretch,  while  the  steamer  tossed 
at  sea,  is  a  matter  wholly  within  the  discretion  of  the  captain.  If  that 
discretion  was  unwisely  exercised,  it  was  at  most  no  more  than  his  person- 
al negligence  in  handling  or  mishandling  good  and  proper  appliances  duly 
f urn* shed  by  the  owners.  As  nothing  was  defective  in  fit  or  material,  and 
everything  suggested  as  proper,  even  by  libelant's  proctor,  was  provided 
for  the  ship,  we  hold  that  no  unseaworthiness  was  shown." 

The  cases  cited  may  be  readily  distinguished  from  that  at  bar,  where 
the  eyebolt  was  an  essential  attachment  to  the  block  and  tackle  for  the 
purposes  to  which  it  was  to  be  put  when  the  donkey  engine  was  operating. 
The  failure  to  supply  a  proper  eyebolt  and  to  keep  it  in  order  brings  the 
case  under  the  rule  of  The  Osceola,  and  renders  the  vessel  and  owner 
liable  to  indemnity  for  injuries,  and  rtot  for  m«re  maintenance  and  cure. 
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[2]  The  defendant  raises  the  question  whether  the  federal  courts  have 
jurisdiction  in  a  common-law  action  to  apply  maritime  remedies,  and 
relies  upon  the  decisions  in  Chelentis  v.  Luckenbach  Steamship  Co.,  247  U. 
S.  372,  38  Sup.  Ct.  501,  62  L.  Ed.  1171,  and  Knfickebocker  Ice  C.  v. 

Stewart  (No.  543,  October  Term,  1919)  252  U.  S. ,  40  Sup.  Ct.  438, 

64  L.  Ed. .  A  careful  reading  of  these  cases  has  failed  to  convince  me 

that  Mr.  Justice  McReynolds'  opinions  are  susceptible  of  the  construction 
asserted. 

In  this  Chelentis  Case,  it  is  broadly  held  that  Judiciary  Act  1789,  §  9, 
giving  exclusive  original  and  maritime  jurisdiction  to  thh  District  Court*, 
saving  "to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent^  to  give  it,"  recognizes  the  fundamental 
distinction  between  rights  and  remedies,  and  allows  a  right  sanctioned  by 
maritime  law  to  be  enforced  through  an  appropriate  common-law  remedy, 
but  does  not  give  a  plaintiff  his  election  to  have  the  defendant's  liabili^ 
measured  by  common-law  standards,  instead  of  those  prescribed  by  the 
maritime  law. 

And  in  the  Knickerbocker  let  Co.  Case,  252  U.  S.  ,  40  Sup.  Ct. 

438,  64  L.  Ed. ,  it  is  held  that  the  statute  of  October  6,  1917,  adding  to 

to  the  jurisdiction  clause  of  section  9  of  the  act  of  1789  (Comp.  St.  1918, 
Comp.  St  Ann.  Supp.  1919,  §  1233)  the  words  "and  to  claimants  the  rights 
and  remedies  under  the  Workmen's  Compensation  Law  of  any  state,"  does 
not  enlarge  the  rights  of  a  plaintiff  suing  at  common  law,  because  Con- 
gress has  no  power  to  delegate  its  authority  to  legislate  concerning  mari- 
time rights  and  liabilities  in  a  manner  to  interfere  with  the  harmonious 
and  uniform  administration  of  maritime  jurisdiction  throughout  the 
United  States. 

In  both  cases  Workmen's  Compensation  Law  of  New  York  (Consol. 
Laws,  c.  67),  were  claimed  to  be  the  relief  sought.  Jurisdiction  to  enter- 
tain on  the  common-law  side  of  the  court  an  action  to  enforce  mari- 
time rights  was  distinctly  recognized  in  the  Hanrahan  Case  by  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  and  I  construe  the  Chelentis 
Case  as  also  recognizing  jurisdiction  in  the  federal  courts. 

The  jurisdiction  conferred  under  section  24  of  the  Judicial  Code 
(Comp.  St.  §  991)  over  all  suits  of  a  civil  nature,  at  common  law,  where 
the  matter  in  controversy  exceeds  the  sum  or  value  of  $3,000,  between 
.citizens  of  different  states,  gives  the  District  Court,  within  the  limitations 
expressed,  jurisdiction,  where '  the  state  courts  would  have  jurisdiction, 
so  that  causes  arising  gut  out  of  maritime  rights  may  be  brought  in  the 
federal  courts  in  all  casc^  where  they  may  be  brought  in  the  state  courts, 
subject  to  the  diversity  of  citizenship  an  Jurisdictional  amount,  but  the 
rights  of  the  plaintiff  may  be  enforced  only  according  to  maritime  law. 

The  damages  were  not,  in  my  opinion,  excessive,  even  if  the  jury 
found  that  the  plaintiff  was  guilty  of  contributory  negligence  and  divided 
the  damages.  The  plaintiff  was  seriously  crippled  by  breaking  up  of  the 
bones  of  one  leg,  which  is  twisted  and  materially  shorter  than  the  other, 
with  a  possibility  of  lessening  the  shortening  by  a  serious  and  complicated 
operation. 

The  motion  for  a  new  trial  is  denied. 


T«l.  VI— Com^  4L 
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ENGELS  COPPER  MINING  CO.  v.  INDUSTRIAL  ACC  COMMIS- 
SION  ct  al.  (No.  3018.) 

(Supreme  Court  of  California.    September  17,  1920l    Rehearing  Denied 
October  14,  1920.) 

192  Pacific  Reporter  845. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  ALLOWABLE 

FOR  INJURY   BY  DISEASE. 

Incapacitating  injury  to  the  heart,  through  influenza  contracted  by 
the  employee  of  a  copper  mining  company,  was  an  injury  for  which  com- 
pensation could  be  awarded,  under  Const,  art.  20,  §  21,  as  it  was  before 
amendment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

2.  MASTER  AND  SERVANT  —  INJURY  IN  VOLUNTARY  ACT 

OUTSIDE  EMPLOYMENT  NOT  IN   COURSE  OF  EMPLOY- 
MENT  WITHIN    COMPENSATION    LAW. 
An  injury  suffered  by  an  employee  in  voluntarily  doing  something  out- 
side of  his  employment,  though  for  the  benefit  of  his  employer,  is  not  an 
injury,  suffered  by  him  in  the  course  of  employment,  entitling  him  to 
compensation. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  375 [1].) 

3.  MASTER  AND  SERVANT  —  COMPENSATION  ALLOWABLE 

FOR  INJURIES   IN   CARING  FOR   INFLUENZA   PATIENTS 

PURSUANT  TO  DIRECTION. 

Where  a  copper  mining  company's  superintendent  directed  its  safety 
engrineer  to  assist  in  caring  for  the  company's  influenza  patients,  the 
engineer's  services  in  so  doing  were  not  voluntary,  though  exceptional, 
and,  though  they  were  without  the  usual  scope  of  his  employment,  they 
were  within  its  actual  scope,  and  injuries  suflFered  therein  entitled  the 
engineer  to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1].) 

4.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

MUST  SHOW  CAUSE  OF  INCAPACITATING  ILLNESS. 

The  burden  rested  upon  an  injured  employee  seeking  compensation 
to  show  that  illness  which  resulted  in  his  incapacity  resulted  from  the 
exceptional  exposure  to  which  he  was  subjected  in  caring  for  the  influ>^ 
enza  patients  of  his  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

5.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  CON- 

CLUSIVE UNLESS  UNREASONABLE. 

The  Supreme  Court  cannot  disturb  the  award  of  the  Industrial  Ac- 
cident Commission,  unless  it  can  say  that  a  reasonable  man,  on  the  evi- 
dence as  to  whether  the  illness  contracted  by  the  employee  caused  his 
incapacity,  could  not  have  reached  the  conclusion  which  the  commdssion 
did. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

6.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  FOR 

ILLNESS  WARRANTED  BY  EVIDENCE, 

Evidence  that  a  mining  company's  employee,  incapacitated  for  work 
through  heart  weakness  caused  by  influenza,  contracted  the  disease  while 
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caring  for  the  corapan/s  patients  during  an  epidemic  at  the  direction  of 
its  superintendent,  held  sufficient  to  sustain  award  of  compensation  to 
him. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  405 [4].) 

In  Bank. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  (St.  1917,  p.  831)  by  Duane  Rebstock,  the  employee,  opposed  by  the 
Engels  Copper  Mining  Company,  the  envployer.  Compensation  was 
awarded  by  the  Industrial  Accident  Commission,  and  the  employer  peti- 
tions for  certiorari.     Award  affirmed. 

R,  P.  Wisecarver  and  Bedman  &  Alexander,  all  of  San  Francisco, 
for  petitioner. 

A.  E.  Gr^upner,  of  San  Francisco,  for  respondents. 

Olney,  J.  This  proceeding  is  one  seeking  the  annulment  of  an 
award  of  the  Industrial  Commission.  One  Rebstock  was  taken  ill  with 
influenza  while  in  employ  of  the  petitioner,  a  mining  company,  resulting 
in  an  affecton  of  the  heart  which  incapacitated  him  for  anything  but  light 
work.  For  this  he  clatmed  and  was  awarded  compensation.  Two  grounds 
are  advanced  for  the  annulment  of  the  award :  First,  that  injury  by  dis- 
ease is  not  an  injury  for  which  compensation  could  be  awarded  under 
section  21  of  article  20  of  the  Constitution  as  it  read  before  its  recent 
amendment  and  at  the  time  Rebstock  contracted  influenza;  and,  second, 
that  the  disease  was  not  incurred  by  him  as  the  result  of  his  employment 

[1]  The  case  markedly  resembles  what  is  known  as  the  Slattery  Case, 
San  Francisco  v.  Industrial  Accident  Commission,  191  Pac.  26,  decided  by 
us  since  the  submission  of  the  present  case,  and  the  question  presented  by 
the  first  ground  urged  for  annulment,  which  is  purely  a  question  of  law, 
was  there  discussed  and  determined  adversely  to  the  contention  of  the 
petitioner  here.  No  discussion,  therefore,  of  that  question  is  necessary 
other  than  a  reference  to  that  decision  and  the  statement  that  we  adhere 
to  the  views  there  expressed. 

The  question  presented  by  the  second  ground  urged,  that  Rebstock  did 
not  contract  the  disease  as  the  result  of  his  employment,  is  of  course  a 
question  of  fact  and  cannot  be  summarily  disposed  of,  although  the  sub- 
stant'al  facts  of  the  case  are  in  most  respects  the  same  as  those  of  the 
Slattery  Case.  Rebstock  was  employed  at  the  company's  mine  in  Plumas 
county  as  a  "safety  engineer."  His  duties  in  that  capacity  did  not  re- 
quire him  to  give  attention  to  or  come  in  contact  with  sick  employees  of 
the  company,  at  least  above  ground.  The  epidemic  which  prevailed 
throughout  the  country  in  the  fall  of  1918  did  not  omit  the  little  settle- 
ment at  the  company's  mine,  and  a  very  considerable  number  of  its  em- 
ployees were  attacked.  The  company  attempted  to  care  for  these  cases 
in  its  hospital  and  in  temporary  accommodations  for  that  purpose.  Among 
the  places  so  used  was  Rebstock*s  office.  The  number  pf  regular  medical 
attendants  and  nurses  of  the  company  was  insufficient  to  meet  the  emer- 
gency, and  in  th's  situation  Rebstock  practically  gave  up  his  regular  du- 
ties, and  for  some  five  or  six  days  devoted  himself  to  caring  for  the  in- 
fluenza patients,  bathing  them,  giving  theni  food  and  medicine,  attending 
to  their  wants  generally,  and  having  the  closest  personal  contact  with 
them.  At  the  end  of  that  time  he  himself  was  taken  with  the  disease,  re- 
sulting finally  in  h''s  permanent  industrial  impairment,  as  alread  stated. 
The  period  of  incubation  of  the  disease  is  from  two  to  five  days,  so  that 
Rebstosk  in  all  probability  contracted  the  disease  during  the  period  when 
he  was  exposed  to  the  contagion  in  an  exceptional  manner  because  of  his 
attendance  upon  influenza  patients. 
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The  company's  first  claim  it  that  the  exceptional  exposure  to  which 
Rebstock  was  subject,  and  by  reason  of  which  alone  it  can  be  claimed  that 
he  contracted  his  illness  in  the  course  of  his  employment,  was  incurred  by 
him  ,  not  in  the  performance  of  the  duties  for  which  he  was  employed,  but 
in  the  performance  of  services  outside  his  duties,  voluntary  in  nature,  and 
not  so  much  for  the  benefit  of  his  employer  as  for  that  of  the  little  com- 
munity of  which  he  was  a  part.  The  second  claim  of  the  company  is  that 
in  any  case  there  is  nothing  to  show  that  Rebstock  contracted  his  disease 
by  reason  of  the  exceptional  exposure  to  which  he  was  subjected;  that  it 
it  not  at  all  improbable  that  he  acquired  it  by  reason  of  the  general  ex- 
posure to  which  every  member  of  the  community  was  subjected  at  the 
time;  that  it  is  not  possible  to  detemxine  with  any  reasonable  certainty 
whatever  which  exposure  was  the  cause  of  his  illness,  and  to  endeavor  to 
do  so  is  but  guessing;  and  that  the  award  of  the  commission  cannot  be 
justified  by  a  mere  guess,  but  in  order  to  be  valid  requires  for  its  support 
an  affirmative  showing  which  takes  the  determination  out  of  the  realm 
of  mere  conjecture. 

[2,  3]  As  to  first  claim,  it  is  true  that  an  injury  suffered  by  an  em- 
ployee in  voluntarily  doing  something  entirely  outside  of  his  employment, 
even  though  of  benefit  to  his  employer,  is  not  an  injury  suffered  by  him 
in  the  course  of  his  employment,  and  if  the  facts  of  this  case  were  only  ' 
those  we  have  stated  it  might  be  that  the  award  would  have  to  be  annulled 
on  that  ground.  But  there  was  evidence  in  the  case  which  would  justify 
the  commission  in  believing  that  the  further  fact  was  present  that  the 
company's  superintendent  had  directed  Rebstock  to  assist  in  caring  for  the 
company's  influenza  patients.  This  fact,  for  we  must  take  it  to  be  the 
fact,  at  once  took  Rebstock's  services  in  that  respect  out  of  the  class  of 
purely  voluntary  services.  Although  the  services  were  exceptional,  and 
without  the  usual  scope  of  Rebstock's  employment,  they  were  within  its 
aptual  scope  at  the  immediate  time,  because  rendered  in  response  to  the 
company's  direction.  Miner  v.  Franklin  County  Telephone  Co.,  83  Vt.  311, 
75  Atl.  653,  26  L.  R.  A.  (N.  S.)  1195;  Sunnyside  Coal  Co.  v.  Industrial 
Accident  Commission,  291  111.  523,  126  N.  E.  196,  and  authorities  there 
cited.  This  is  sufficient  to  justify  the  award  so  far  as  this  particular  point 
is  concerned. 

[4,  5]  As  to  the  second  contention  of  the  company,  it  is  of  course  true 
that  the  burden  rested  upon  Rebstock  to  show  that  his  illness  resulted 
from  the  exceptional  exposure  to  which  he  was  subjected  in  caring:  for 
the  patients  of  the  company.  It  is  likewise  true  that  in  order  to  meet  this 
burden  he  had  to  show  facts  sufiiciently  cogent  to  take  the  determination 
of  the  question  out  of  the  realm  of  pure  conjecture.  It  is  also  true  that 
it  cannot  be  said  from  the  facts  of  the  case  that  it  is  certain  that  Rebstodc 
contracted  the  disease  because  of  his  exceptional  exposure  to  it  But  as 
was  said  in  the  Slattery  Case,  191  Pac  29: 

"Certainty  is  not  required.  It  is  not  even  required  that  the  award  be, 
in  our  judgment  in  accord  with  the  preponderance  of  the  evidence,  in 
order  that  we  be  not  at  liberty  to  annul  it.  We  cannot  disturb  the  award 
unless  we  can  say  that  a  reasonable  man  could  not  reach  the  conclusion 
which  the  commission  did." 

The  test  so  stated  in  the  last  statement  just  quoted  is  that  which  must 
be  appjied  here. 

Upon  the  point  as  to  how  the  disease  was  contracted  by  the  employee, 
whether  because  of  the  exceptional  exposure  to  which  he  was  subjected 
or  because  of  the  exposure  to  which  he  was  subjected  in  common  with 
the  rest  of  the  community,  the  material  facts  are  the  same  as  those  of  the 
Slattery  Case.    The  medical  evidence  in  the  Slattery  Case  is  by  stipula- 
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tion  made  a  part  of  the  record  here,  and  the  discussion  upon  this  point 
in  the  Slattery  Case  will  suffice  for  the  discussion  in  this.  That  discus- 
sion was: 

"If  there  had  been  no  epidemic  in  San  Francisco  at  the  time,  and  it 
appeared  that  Slattery  as  hospital  steward  had  been  exposed  directly  to 
a  considerable  number  of  influenza  patients,  and  was  not  known  to  have 
been  exposed  otherwise,  and  had  come  down  with  the  disease  within  the 
period  of  incubation  after  his  exposure,  the  conclusion  that  the  dis- 
ease was  due  to  his  exposure  in  the  course  of  his  work  could  hardly  be 
questioned.  But  these  are  the  actual  facts,  with  the  single  exception  that 
an  epidemic  raging.  To  the  extent  of  the  severity  of  this  epidemic  the 
strength  of  the  conclusion  is  weakened.  It  may  well  be  that  if  the  epide- 
mic were  so  severe  that  the  proportion  of  the  general  public  who  were 
attacked  was  anything  like  as  great  as  the  pioportion  of  those  exposed 
as  was  Slattery,  the  question  of  whether  he  was  attacked  because  of  the 
exposure  incident  to  his  employment  or  because  of  the  exposure  general 
to  the  public  would  be  so  much  a  matter  of  conjecture  and  speculation  as 
not  to  warrant  a  definite  conclusion  as  the  basis  of  an  award.  But  the 
actual  fact  is  that  of  persons  exposed  as  was  Slattery  the  proportion  of 
those  attacked  was  from  Ave  to  eight  t'mes  as  great  as  the  proportion 
of  those  not  so  exposed.  This  ratio  is  so  great  that  it  cannot  be  said  that 
the  commission  was  not  justified  in  concluding  from  it,  in  connection  with 
the  other  facts,  that  Slattery's  illness  was  due  to  the  peculiar  exposure  of 
his  employment.  Its  conclusion  it  the  more  justified  by  the  fact  that  it 
coincides  with  the  conclusicms  of  most  of  the  pyhsicians  who  testified. 
Their  opinions  upon  a  point  of  this  character  are  entitled  to  consideration, 
since  it  is  a  part  of  their  vocation  to  observe  diseases  and  how  they  spread, 
and  to  draw  conclusions  from*  their  observations." 

[6]  There  was  one  particular  in  which  perhaps  it  might  be  said  that 
the  fact^  here  differ  from  those  of  the  Slattery  Case.  The  evidence  there 
might  be  taken  to  show  that  Slattery's  exposure  to  the  disease,  outside 
of  that  incident  to  his  employment,  was  less  than  the  similar  exposure  of 
Rebstock.  The  testimony  of  Slattery's  wife  was  that  during  the  probable 
period  of  incubation  he  had  been  confined  pretty  strictly,  to  his  home  and 
to  the  hospital  where  he  was  employed.  This  factor  is  absent  in  the 
present  case.  But,  as  the  foregoing  quotation  shows,  the  reasoning  by 
which  we  reached  the  conclusion  that  the  finding  of  the  commission  that 
Slattery's  illness  had  been  contracted  because  of  exceptional  exposure 
should  be  sustamed  did  not  proceed  upon  the  assumption  that  he  was 
not  also  exposed  as  a  member  of  the  community,  or  that  his  exposure  in 
that  respect  was  less  than  that  to  which  the  community  in  general  was 
subjected.  On  the  contrary,  it  proceeds  on  the  assumption  that  he  was 
exposed  in  that  respect  like  any  one  else,  and  the-  conclusion 
reached  i»  justified  by  reason  of  the  very  great  diflFerence  between  the 
respective  proportions  of  those  attacked  in  the  community  at  large  and 
those  attacked  in  the  class  exposed  in  the  exceptional  manner  in  which 
were  both  Slattery  and  Rebstock.  The  proportion  of  the  latter  was  from 
five  to  eight  times  as  great,  and  this  was  deemed,  and  we  deem  it  now, 
sufficient  to  remove  from  from  the  realm  of  pure  conjecture  the  conclu- 
sion that  a  person  so  exceptionally  exposed  and  contratcing  the  disease 
contracted  it  in  the  course  of  such  exposure. 

There  was  urged  upon  us  in  the  Slattery  Case,  and  there  is  urged 
upon  us  now,  the  authority  of  Martin  v.  Manchester  Corporation,  5  B. 
C.  C.  C.  259,  and  it  is  well,  perhaps,  for  us  to  express  our  views  concern- 
ing it.  It  was  there  held  that  the  conclusion  was  not  justified  that  an 
employee  of  a  scarlet  fever  hospital,  particularly  exposed  to  the  disease 
in  the  course  of  his  employment  and  who  was  attacked  by  it,  acquired 
the  disease  through  such  exposure.    It  is  said  that  he  might  have  acquired 
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it  in  some  other  manner.  It  is,  of  course,  true  that  he  might  have  ac- 
quired the  disease  in  some  other  manner,  but  that  he  actually  did  so  would 
seem  to  be  quite  improbable.  The  decision  practically  requires  absolute 
certainty  as  to  the  fact  that  the  disease  was  contracted  because  of  the 
employment  and  in  no  other  manner.  This  is  not  possible  or  necessary. 
All  that  is  required  is  that  degree  of  certainty  upon  which  men  may  reason- 
ably act,  and  by  which  their  affairs  may  reasonably  be  determined.  It 
would  seem  well-nigh  beyond  argiunent  that  for  the  practical  conduct 
and  governance  of  human  affairs  the  conclusion  that  a  man  attacked  with 
scarlet  fever  had  incurred  the  infection  by  his  exposure  to  it  in  a  scarlet 
fever  hospital  would  appear  with  sufficient  certainty  when  it  appeared  that 
he  had  been  employed  in  the  hospital  during  the  period  when  he  must 
have  been  infected,  and  there  daily  brought  into  close  contact  with  patients 
suffering  from  the  disease,  and  it  did^not  appear  that  he  had  been  parti- 
cularly exposed  in  any  other  manner.  We  cannot  follow  the  decision 
mentioned  holding  to  the  contrary. 

Award  affirmed. 

We  concur ;  Angellotti,  C.  J. ;  Lennon,  J. ;  Lawlor,  J. :  Shaw,  J.  • 
Wilbur,  J. :  Sloane,  J. 


HINES.  Director  General  of  Railroads,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  et  al.     (S.  F.  9347.) 

(Supreme   Court   of    California.     October  4.    1920.     Rehearing   Denied 
November  1,  1920.) 

192  Pacific  Reporter  859. 

1.  MASTER     AND     SERVANT  —   COMPENSATION     COMMIS- 
SION'S    FINDING   HELD   A   CONCLUSION    OF   LAW    PRE- 
SENTING .REVIEWABLE  QUESTION    OF  JURISDICTION. 
Finding   of   Industrial   Accident   Commission   that   during   the   time 
the  engine  on  which  deceased  employee  was  working  when  killed  was 
withdrawn   from   service   for   repairs   it   was   not   engaged   in   interstate 
commerce  at  the  time,  Md  a  conclusion  of  law,  presenting  the  question 
of  the  jurisdiction  of  the  commission  to  make  the  award,  which  may  be 
considered  on  certiorari  to  review  it. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[6].) 
Wilbur,  J.,  dissenting. 

In  Bank. 
^  Application  by  Walker  D.  Hines,  Director  (General  of  Railroads, 
United  States  Railroad  Administration,  for  certiorari  to  review  an  order 
of  the  Industrial  Accident  Coi^mission,  awarding  Fernanda  BrizEolara, 
Maybelle  Brizzolara,  and  others  compensation  for  death  of  Angelo  Briz- 
zolara.     Award   affirmed. 

Henley  C.  Booth,  of  San  Francisco,  for  petitoner. 

O'Gara  &  De  Martini,  of  San  Francisco,  for  respondents  Fernanda 
Brizzolara,  Maybelle  Brizzolara,  Bartolomeo  Brizzolara,  and  Angelo 
Brizzolara. 

A.  E.  Graupner,  of  San  Francisco,  fqr  respondent  Industrial  Ac- 
cident (Tommiission. 
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Lawlor,  J.  This  is  a  writ  of  review  issued  upon  the  application  of 
the  petitioner,  Walker  D.  Hines,  as  Director  General  Of  Railroads,  United 
States  Railroad  Administration  (Southern  Pacific  Railroid).  On  No- 
vember 28,  1919,  the  respondent  Industrial  Accident  Commission  made 
an  award  against  petitioner  in  the  respective  sums  of  $2,529.38  in  favor 
of  respondent  Fernanda  Brizzolara  and  $2,429.38  in  favor  of  respondents 
Bartolomeo  and  Angelo  Brizzolara.  The  award  was  made  as  compensa- 
tion for  the  death  of  Angelo  Brizzolara,  an  empolyee  of  William  G.  Mc- 
Adoo,  petitioner's  predecessor  in  the  office  of  Director  General  of  Rail- 
roads. 

As  stated  in  petitioner's  brief: 

"The  following  findings  of  fact  made  by  the  commission    ♦    »    » 
are  fully  sustained  by  the  evidence: 

"'(1)  That  Angelo  Brizzolara,  hereinafter  called  the  empolyee,  was 
injured  on  the  9th  day  of  June,  1918,  at  San  Francisco,  ♦  ♦  ♦  while 
in  the  employment  of  the  United  States  Railroad  Administration,  William 
G.  McAdoo,  Director  General,  hereinafter  called  the  employer,  as  a 
machinist's  helper,  and  that  said  injury  proximately  caused  the  death  of 
the  employee  on  the  same  day. 

"'(2)  That  at  the  time  of  said  injury  and  death  said  employee  was 
engaged  in  making  repairs  upon  a  switch  engine,  which  had  been  tempo- 
rarily withdrawn  from  service  therefor.  That  when  in  service,  said  switch 
engine  was  used  in  both  interstate  and  intrastate  traffic.  That  the  evi- 
dence herein  is  insufficient  to  establish  as  a  fact  that  the  proportion  of 
said  interstate  use  exceeded  or  amounted  to  30  per  cent,  of  the  whole. 

#      «      4( 

"  *(3)  That  said  injury  arose  out  of  and  in  the  course  of  such  employ- 
ment, was  proximately  caused  thereby,  and  occurred  while  the  employee 
was  performing  service  growing  out  of  and  incidental  to  the  same,  and 
happened  in  the  following  manner :  While  he  was  adjusting  brakes  upon  a 
switch  engine,  which  ^as  used  exclusively  in  the  Mission  Bay  yards  of 
the  Southern  Pacific  Company,  his  head  was  crushed  by  a  brake  beam.'  " 

Petitioner  applied  to  the  commission  for  a  rehearing,  but  the  applica- 
tion was  denied.    Its  principal  contention  here  is: 

"That  said  award  *  ^  *  and  denial  of  a  rehearing  were  ♦  ♦  » 
•n  excess  of  the  jurisdiction  of  said  commission,  ♦  »  »  ♦  and  in  de- 
nial of  a  right,  privilege,  and  immunity  of  this  petitioner  under  ♦  ♦  ♦ 
the  Federal  Employers'  Liability  Act." 

1.  Before  proceeding  to  a  discussion  of  this  contention,  it  will  be 
proper  to  consider  a  preliminary  question  raised  by  petitoner.  In  addition 
to  the  findings  already  quoted,  the   commission   found: 

"That  during  the  time  said  engine  was  withdrawn  from  service  for 
repairs,  said  engine  was  not  engaged  in  any  service,  interstate  or  other- 
wise. That  said  employee  was  therefore  not  engaged  in  interstate  com- 
merce at  said  time,  and  both  employer  and  employee  were  subject  to  the 
jurisdiction  of  this  commission." 

Petitioner  claims  that  *'the  last-quoted  findings  are  in  reality  not 
findings  of  fact,  but  conclusions  of  law  by  the  commission."  This  claim 
is  not  controverted  by  respondents.  The  commission  made  a  similar  find- 
ing in  Southern  Pacific  Co.  v.  Pillsbury,  170  Cal.  782,  151  Pac.  277,  L.  R. 
A.  1916E,  916  (hereinafter  referred  to  as  the  Ruth  Case,  because  the 
injury  for  which  compensation  was  awarded  had  occurred  to  an  employee 
of  that  name),  wherein  the  court  said: 

"That  finding  is  not,  in  strictness,  a  finding  of  pure  fact,  but  rather 
is  it  a  conclusion  of  law  drawn  from  a  consideration  of  the  admitted 
facts,  to  which  consideration  have  been  applied  principles  of  law  of  more 
or  less  intricacy." 
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[1]  This  language  is  clearly  applicable  to  the  finding  under  considerar 
tion,  which  must  therefore  be  r^arded  as  a  conclusion  of  law  and  as  pre- 
senting the  question  of  the  jurisdiction  of  the  commission  to  make  the 
award — a  question  which  may  be  considered  on  certiorari.  Smith  v.  Ind. 
Ace  Comm.,  26  Cal.  App.  SdO,  147  Pac  600. 

2.  This  brings  us  to  consider  petitioner's  principal  contention,  which, 
stated  in  different  language,  is  that  the  deceased,  at  the  time  of  the  injury 
which  resulted  in  his  deatli,  was  employed  in  interstate  commerce,  and, 
therefore,  that  any  compensation  for  such  accident  must  be  awarded  under 
the  Federal  Employers'  Liability  Act  (U.  S.  Comp.  Stat,  §§  8657-8665), 
and  not  under  the  Workmen's  Compensation  Act  of  this  state.  Stat  1917, 
C  586. 

[2]  At  the  outset  it  is  to  be  observed  that,  where  an  employee  is  in- 
jured while  engaged  in  work  directly  relating  to  interstate  commerce,  the 
'  commission  has  no  jurisdiction  to  award  compensation  for  such  injury, 
since  the  federal  act  already  referred  to  is  the  exclusive  remedy.  Southern 
Pacific  Co.  V.  Pillsbury,  supra;  Smith  v.  Ind.  Ace  Comm.,  supra*  Second 
Employers'  Uability  Cases,  223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327, 
38  L.  R.  A.  (N.  S.)  44;  Michigan  Centl.  R.  R.  Co.  v.  Vredand,  227  U.  S. 
59,  33  Sup.  Ct  192,  57  L.  Ed.  417,  Ann.  Cas.  1914C,  176;  Seaboard  Air 
Line  Ry.  Co.  v.  Horton,  233  U;  S.  501.  34  Sup.  Ct  635,  58  L.  Ed.  1062, 
L.  R.  A.1915C,  1,  Ann.  Cas.  1915B,  475;  N.  Y.  CentL  R.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed.  1045,  L.  R.  A.  1918Q  439 
Ann.  Cas.  1917D,  1139.  Indeed  the  correctness  of  this  rule  is  conceded  1^ 
respondents.  The  sole  question  then  becomes,  upon  the  facts  found  1^ 
the  commission,  was  the  deceased  employee,  at  the  time  he  received  the 
fatal  injury,  engaged  in  work  directly  relating  to  interstate  commerce? 

At  first  glance  the  answer  to  this  question  would  seem  to  be  governed 
by  the  Ruth  Case.  There,  as  here^  at  the  time  the  employee  was  injured, 
he  was  engaged  in  repairing  a  switch  engine  which  had  been  temporarily 
withdrawn  from  service.  While  in  service  it  was*  used  "in  handling  both 
inter-  and  intra-state  commerce."  It  was  held,  after  a  discussion  of  the 
decisions  bearing  upon  the  federal  statute  involved,  that  the  employee  was 
engaged  in  interstate  commerce,  and  the  award  of  the  commission  was  an- 
nulled. But  since  the  Ruth  Case  was  decided  (August  7,  1915),  a  number 
of  decisions  involving  the  construction,  and  the  application  to  similar  facts 
of  the  Employers'  Liability  Act  have  emanated  from  this,  and  from  the 
Supreme  Court  of  the  United  States,  and  respondents  contend  that,  in  the 
light  of  those  decisions,  this  court  must,  on  the  facts  therein,  reach  a 
conclusion  opposite  to  that  in  the  Ruth  Case.  Do  those  authorities  sus- 
tain this  contention? 

In  N.  Y.  Centl.  R.  R.  Co.  v.  Carr,  238  U.  S.  260,  35  Sup.  Ct  780,  59 
L.  Ed.  1298,  the  employee's  injury  was  due  to  the  negligence  of  a  fellow 
servant  (which  barred  a  recovery  under  the  New  York  law  in  the  event 
that  at  the  time  of  the  injury  the  employee  was  engaged  in  interstate  com- 
merce).   We  quote  from  the  ofHnion: 

''Carr  was  a  brakeman  on  a  'pido-up'  freight  train  running  from 
Rochester  to  Lockport.  ♦  ♦  ♦  On  November  18,  1910,  some  of  the  cars 
in  this  train  contained  interstate  freight.  Among  thost  engaged  in  purely 
interstate  business  were  the  two  cars,  at  the  head  of  the  train  and  next 
to  the  engine,  which  were  to  be  left  at  North  Tonawanda,  N.  Y.  Oq 
arriving  at  that  point  they  were  uncoupled  from  the  train,  pulled  by  die 
engine  down  the  track,  and  then  backed  into  a  siding.  *  *  *  The  rail- 
road company  insists  that  when  the  two  cars  were  cut  out  of  the  train 
and  backed  into  a  siding  they  lost  their  interstate  character,  so  that  Carr 
while  working  thereon  was  engaged  in  interstate  commerce.  ♦  ♦  ♦  The 
scope  of"  the  federal  Employers'  Liability  Act  **is  so  broad  that  it  covers 
a  vast  field,  about  which  there  can  be  no  discussion.  But  owing  to  the  fact 
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that,  during  the  same  day,  railroad  employees  often  and  rapidly  pass  from 
one  class  of  employment  to  another,  the  courts  are  constantly  called  upon 
to  decide  those  close  questions  where  it  is  difficult  to  define  the  line  which 
divides  the  state  from  interstate  business.  ♦  *  *  The  matter  is  not 
to  be  decided  by  considering  the  physical  position  of  the  employee  at  ^e 
moment  of  injury.  If  he  is  hurt  in  the  course  of  his  emplo3mient  while 
going  to  a  car  to  perform  an  interstate  duty,  or  if  he  is  injured  while  pre- 
paring an  engine  for  an  interstate  trip,  he  is  entitled  to  the  benefits  of  the 
federal  act,  although  the  accident  occurred  prior  to  the  actual  coupling 
of  the  engine  to  the  interstate  cars.  ♦  ♦  *  Each  case  must  be  decided 
in  the  light  of  the  particular  facts  with  a  view  of  d^ermining  whether 
at  the  tine  of  the  injury,  the  employee  is  engaged  in  interstate  business, 
or  in  an  act  which  is  so>  directly  and  immediately  connected  with  such 
business  as  substantially  to  form\  a  part  of  a  necessary  incident  thereof. 
Under  these  principles  the  plaintifT  is  td  be  treated  as  having  been  employed 
in  interstate  commerce  at  the  time  of  his  injury,  and  the  judgment  in  his 
favor  must  be  affirmed."     (Italics  ours.) 

It  appeared  in  Del.  L.  &  W.  R.  R.  Co.  v.  Yurkonis,  238  U.  S.  439. 
35  Sup.  Ct.  902,  59  L.  Ed.  1397,  that  the  defendant  railroad  company 
operated  a  colliery  wherein  coal  was  mined  for  use  in  its  locomotives  and 
other  rolling  stodc  used  in  interstate  commerce.  The  plaintiff  was  in- 
jured while  working  in  defendant's  employ  in  the  colliery.  Applying  the 
rule  of  the  Carr  Case,  it  was  held  that  the  accident  did  not  ofccur  in  inter- 
state commerce.  See,  also,  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Nash, 
242  U.  S.  619,  27  Sup.  Ct.  239,  61  L.  Ed.  531 ;  Raymond  v.  C.  M.  &  St.  P. 
Ry.  Co.,  243  U.  S.  43,  27  Sup.  Ct.  268,  61  L.  Ed.  583. 

In  Shanks  v.  Del.,  L.  &  W.  R.  R.  Co.,  239  U.  S.  556,  26  Sup.  Ct 
188,  60  L.  Ed.  436,  L.  R.  A.  1916C,  797  (January  10,  1916),  it  was  held 
that— 

"Where  a  railroad  company  ,which  is  engaged  in  both  interstate  and 
intrastate  transportation,  conducts  a  machine  shop  for  repairing  loco- 
motives used  in  such  transportation,  an  employee  is  not  engaged  in  inter- 
state commerce  while  taking  down  and  putting  up  fixtures  in  such  machine 
shop." 

The  court  laid  down  this  rule: 

"Having  in  mind  the  nature  and  usual  'course  of  the  business  to  which 
the  act  relates  and  the  evident  purpose  of  Congress  in  adopting  the  act, 
we  think  it  speaks  of  interstate  commerce,  not  in  a  technical  legal  sense, 
but  in  a  practical  one  better  suited  to  the  occasion,  ♦  *  *  and  that 
the  true  test  of  employment  in  such  commerce  in  the  sense  intended  is. 
Was  the  employee  at  th€  time  of  the  injury  engaged  in  interstate  trans- 
portation or  in  work  so  ciosely  related  to  tV  as  to  be  practically  a  part  of 
itt  »  *  *  Coming  to  apply  the  test  to  the  case  in  hand,  it  is  plain  that 
Shanks  was  not  employed  in  interstate  transportation,  or  in  repairing  or 
keeping  in  usual  condition  a  roadbed,  bridge,  engine,  car  or  other  instru- 
ment then  in  use  in  such  transportation.  *  ♦  *  The  connection  be- 
tween the  fixture  and  interstate  transportation  was  remote  at  best,  for  the 
only  function  of  the  fixture  was  to  communicate  power  to  machinery  used 
in  repairing  parts  of  engines  some  of  which  were  used  in  such  transporta- 
tion."   (Italics  ours.) 

See,  also,  N.  Y.  Cent.  R.  R.  Co.  v.  .White,  243  U.  S.  188,  37  Sup.  Q. 
247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  A^in.  Cas.  1917D,  629. 

C,  B.  &  Q.  R.  R.  Co.  V.  Harrington,  241  U.  S.  177,  26  Sup.  Ct.  517, 
60  L.  Ed.  941  (May  1,  1916),  was  a  case  where  the  employee  was  killed 
while  engaged  at  defendant's  Kansas  City  terminal  yards  as  a  member  of 
a  switching  crew  in  transporting  coat  from  a  storage  track  to  a  coal  shed. 
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whence  it  was  to  be  supplied  to  locomotives  of  all  classes,  engaged  in  inter- 
state traffic  The  court  held  that  the  federal  act  did  not  apply,  and  declared 
quoting  with  approval  from  the  Shanks  Case: 

"It  is  not  important  whether  he  had  previously  been  engaged  in  inter- 
state commerce,  or  that  it  was  contemplated  that  he  would  be  so  engaged 
after  his  immediate  duty  had  been  performed  *  ♦  ♦  Manifestly, 
there  was  no  ♦  ♦  ♦  close  or  d:rect  relation  to  interstate  transportation 
in  the  taking  of  the  coal  to  the  coal  chutes." 

Upon  the  authority  of  this  case  it  was  held  in  Lehigh  Valley  R.  R- 
Co.  V.  Barlow,  244  U.  S.  183,  Z7  Sup.  Ct  515,  61  L.  Ed.  1070  (May  21, 
1917),  that  a  switchman  was  not  engaged  in  interstate  commerce  while 
moving  from  a  siding  to  an  unloading  trestle  three  cars  of  coal  which 
had  some  three  weeks  before  been  brought  from  another  state. 

In  Louisville  &  N.  R.  R.  Co.  v.  Parker,  242  U.  S.  13,  Z7  Sup.  Ct.  4, 
61  L,  Ed.  119  (November  13,  1916),  the  court,  referring  to  a  fireman  who 
had  been  killed  while  running  a  switch  engine  "for  the  purpose  of  reach- 
ing out  and  moving  an  interstate  car*'  declared: 

"The  purpose  would  control  and  the  business  would  be  interstate.  The 
difference  is  marked  between  a  mere  expectation  that  the  act  done  would 
be  followed  by  other  work  of  a  different  character,  »  ♦  ♦  and  doing 
the  aa  for  the  purpose  of  furthering  the  later  work." 

The  injury  for  which  compensation  was  sought  in  the  Rolfe  Case 
(Southern  Pacific  Co.  v.  Ind.  Ace  Comm.,  174  Cal.  8,  161  Pac  1139, 
L.  R.  A.  1917E,  262  [Decemebr  14,  1916]),  was  the  death  of  a  flagman  at 
a  railroad  crossing,  who  had  been  struck  by  a  passing  local  train.  The 
tracks  at  that  point  were  used  by  both  interstate  and  intrastate  traffic 
It  was  said: 

"The  duties  of  deceased  ♦  »  ♦  had  to  do  directly  with  the  keeping 
of  an  instrumentality  of  interstate  commerce  in  suitable  condition  for  the 
use  of  such  commerce.  And  exactly  as  in  the  case  of  one  engaged  in  re- 
pairing such  an  instrumentality  after  injury  thereto  has  occurred,  who 
concededly  is  engaged  in  interstate  commerce,  it  is  immaterial  whether  or 
not  any  interstate  traffic  was  immediately  to  be  had  over  the  same.  ♦  *  ♦ 
In  the  light  of  what  has  already  been  decided  by  that  court  [the  Supreme 
Court  of  the  United  States],  we  are  of  the  opinion  that  any  work  having 
for  its  immediate  dbject,  in  whole  or  in  part,  the  keeping  of  the  track 
in  condition  for  use  according  to  schedule  for  interstate  traffic  has  such 
a  close  and  direct  relation  to  interstate  transportation  as  to  be  practically 
a  part  of  it,  and  that  such  work  as  deceased  was  engaged  in  at  the  time 
of  his  death  was  work  of  this  character.''    (Italics  burs.) 

In  Erie  R.  R.  Co.  v.  Welsh,  24rU.  S.  303,  37  Sup.  Ct.  116,  61  L.  Ed. 
319  (December  18,  1916),  the  empolyee  was  a  yard  conductor,  and  it 
appeared  that  just  previous  to  the  accident  he  had  been  engaged  in 
maneuvering  a  freight  car  into  position  where  it  could  be  included  in  an 
interstate  train;  that  he  was  injured  while  returning  to  the  yardmaster's 
office  for  orders ;  and  that  the  orders  awaiting  him  there  required  him  to 
proceed  immediately  to  make  up  an  interstate  train.    The  court  continued : 

"Upon  the  strength  of  this  it  is  argued  that  his  act  at  the  moment  of 
his  injury  partook  of  the  nature  of  the  work  that,  but  for  the  accidental 
interruption,  he  would  have  been  called  upon  to  perform.  In  our  opinion, 
this  view  is  untenable.  By  the  terms  of  the  Employers'  Liability  Act 
the  true  test  is  the  nature  of  the  work  being  done  at  the  time  of  the  *i- 
jury,  and  the  mere  expectation  that  plaintiff  would  presently  be  called  upon 
to  perform  a  task  in  interstate  commerce  is  not  sufficient  to  bring  the  case 
within  the  act."     (Italics  ours.) 
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Held,  that  the  federal  act  did  not  apply. 

The  facts  of  the  case  and  the  decision  reached  by  the  court  in  Min- 
neapolis &  St.  Louis  R.  R.  Co.  V.  Winters,  242  U.  S.  353,  Zl  Sup.  Ct.  170, 
61  L.  Ed.  358,  Ann.  Cas.  1918B,  54  (January  8,  1917),  appear  in  the  fol- 
lowing excerpts  from  the  opinion  which  we  have  italicized : 

"The  plaintiff  was  making  repairs  upon  an  engine.  This  engine  *had 
been  used  in  the  hauling  of  freight  trains  over  defendant's  line.  ♦  ♦  ♦ 
which  freight  trajns  hauled  both  intrastate  and  interstate  commerce,  and 

♦  ♦    ♦    it    was    so    used    after    the    plaintiff's    injury.*    * '  ♦    ♦    That 

♦  ♦  ♦  is  not  sufficient  to  bring  the  case  vmder  the  act.  This  is  not  like 
the  matter  of  repairs  upon  a  road  permanently  devoted  to  commerce 
among  the  States,  An  engine  as  such  is  ^ot  permanently  devoted 
to  any  kind  of  traffic,  and  it  does  not  appear  that  this  engine  was  destined 
especially  to  anything  more  definite  than  such  business  as  it  might  be 
needed  for.  It  was  not  interrupted  in  an  interstate  haul  to  be  repaired 
ond  go  on.  It  simply  had  finished  some  interstate  business  and  had  not 
yet  begun  upon  any  other.  Its  next  work,  so  far  as  appears,  might  be  in< 
terstate  or  confined  to  Iowa,  as  it  should  happen.  At  the  moment  it  was 
not  engaged  in  either.  Its  character  as  an  instrument  of  commerce  de- 
pended on  its  employment  at  the  time,  not  upon  remote  probabilities  or 
upon  accidental  later  events." 

On  January  29,  1917,  in  B.  &  O.  R.  R.  Co.  v.  Branson,  242  U.  S.  623, 
37  Sup.  Ct  244,  61  L.  Ed.  534,  the  Supreme  Court  reversed  the  judgment 
of  a  Maryland  trial  court  which  had  been  affirmed  by  the  Supreme  Cotirt 
of  the  state  in  128  Md.  678^  98  Atl.  225.  In  that  case  the  plaintiff,  Bran- 
son, had  suffered  injury  by  inhaling  the  spray  from  a  "paint  gim,"  which  he 
used  in  defendant's  emiploy  in  painting  engines  and  cars  used  in  interstate 
commerce.  He  sued  to  recover  under  the  federal  Employees'  Liability 
Act.  Both  the  trial  court  and  the  state  Supreme  Court  held  that  he  was 
engaged  in  interstate  commerce,  and  that  the  statute  was  applicable.  The 
United  States  Supreme  Court  filed  a  memorandum  opinion,  reversing  the 
judgment  upon  the  authority  of  the  Yurkonis,  Harrington,  Shanks,  and 
^^inters  Cases. 

Subsequently,  on  April  30,  1917  (243  U.  S.  656,  37  Sup.  Ct  481,  61 
L.  Ed.  949),  the  Supreme  Court,  without  comment,  denied  the  petition  filed 
by  respondent  commission  for  a  writ  of  certiorari  in  the  Rolfe  Case,  and 
on  May  21,  1917  (244  U.  S.  653,  37  Sup.  Ct.  652,  61  L.  Ed.  1373),  a  similar 
petition  was  denied,  also  withgut  comment,  in  the  Ruth  Case. 

On  the  last-mentioned  day,  the  decision  was  filed  in  Erie  R.  R.  Co. 
V.  Winfield,  244  U.  S.  170,  37  Sup.  Ct.  556,. 61  L.  Ed.  1057,  Ann.  Cas. 
1918B,  662.  In  that  case,  "the  employee  was  in  charge  of  a  switch  engine 
in  the  carrier's  extensive  yard  at  Croxton,  N.  J.,  and  was  switching  freight 
cars  about  in  the  yard,  especially  to  and  from  a  transfer  station.  ♦  ♦  ♦ 
In  some  [cars]  the  freight  was  interstate,  in  others  interstate  and  in  still 
others  it  was  of  both  classes.  ♦  ♦  ♦  In  concluding  his  work  for  that 
day  the  employee  took  his  engine  to  the  place  where  it  was  to  remain  for 
the  night,  and  started  to  leave  the  yard.  His  route  lay  across  some  of 
the  tracks,  and  while  passing  over  one  he  was  struck  by  an  engine,  and 
received  injuries  from  which  he  soon  died.  ♦  *  ♦  In  leaving  the 
carrier's  yard  at  the  close  of  his  day's  work  the  deceased  was  but  dis- 
charging a  duty  of  his  employment.  ♦  ♦  ♦  Like  his  trip  through  the 
yard  to  his  engine  in  the  morning,  it  was  a  necessary  incident  of  his  day's 
work,  and  partook  of  the  character  of  that  work  as  a  whole.  ♦  ♦  ♦ 
His  day's  work  was  in  both  interstate  and  intrastate  commerce,  and  so 
when  he  was  leaving  the  yard  at  the  time  of  the  injury  his  employment  was 
in  both.  That  he  was  employed  in  interstate  commerce  is  therefore  plain, 
and  that  his  employment  also  extended  to  intrastate  commerce  is  for 
present  purpose  of  no  importance." 
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Southern  Pacific  Co.  v.  Ind.  Ace.  Coram.,  178  Cal.  20,  171  Pac  1071 
(March  25,  1918),  was  a  case  where  compensation  was  sought  for  the 
death  of  one  Butler,  caused  by  electrocution  while  Butler  was  working  for 
petitioner  as  an  electric  lineman.  The  opinion  states  that  petitioner 
"operates  a  system  of.  electric  railway  lines,  ♦  *  ♦  its  cars  being  used 
in  both  intrastate  and  interstate  commerce,'*  and  continues: 

'The  opinion  in  the  Shanks  Case  refers  to  a  number  of  earlier  cases 
in  which,  upon  varying  facts,  the  federal  statute  has  been  held  to  be  ap- 
plicable or  inapplicable.  Upon  examination  of  these  decisions  it  will  be 
found  that  each  case  turned  upon  the  peculiar  facts  of  the  employment  in 
question.  It  may  be  said,  however,  that  the  decisive  consideration  is  al- 
ways the  closeness  or  remoteness  of  the  particular  work,  as  related  to 
interstate  iranspchrtatlon,"      (Italics  ours.) 

The  award  was  affirmed  on  the  authority  of  the  Harrington  Case. 

In  Southern  Pacific  Co.  v.  Ind.  Ace  Coram..  179  Cal.  59.  175  Pac  453 
(September  30,  1918),  the  employee,  Morton,  was  a  member  of  a  repair 
crew  in  petitioner's  Bay  Shore  Freightyards,  engaged  in  repairing  cars, 
some  of  which  carried  intrastate  and  others  interstate  shipments.  He 
was  killed  by  an  empty  car  while  proceeding  across  the  yard  from  one 
repair  shop  to  another.  After  quoting  from  Erie  R.  R.  Co,  v.  Winfield, 
supra,  the  court  said: 

"By  the  same  process  of  reasoning  the  decedent,  whose  general  em- 
ployment was  to  repair  cars  containing  interstate  and  intrastate  freight 
in  the  yards  of  the  petitioner,  was  employed  in  interstate  commerce 
while  passing  through  the  yard  from  one  such  car  to  another." 

The  facts  in  N.  Y.  Central  R.  R.  Co.  v.  Porter.  249  U.  S.  168,  39  Sup. 
Ct.  188,  63  L.  Ed.  536  (March  3,  1919),  show  that  corapensation  had  been 
awarded  under  the  New  York  Compensation  Act  for  the  death  of  an  em- 
ployee who  was  killed  by  a  passenger  train  'while  shoveling  snow  from 
certain  tracks  which  "were  used  for  the  purpose  of  transporting  ♦  ♦  •♦ 
both  interstate  and  intrastate  commerce."  It  was  held  that  he  was  en- 
gaged in  interstate  commerce,  and  therefore  that  the  state  statue  was  not 
applicable. 

In  Phila.,  B.  &  W.  R.  R.  Co.  v.  Smith,  250  U.  S.  101,  39  Sup.  Ct. 
396,  63  L.  Ed.  869  (May  19,  1919),  the  employee  was  engaged  as  cook 
in  a  construction  crew,  whose  duly  it  was  to  move  from  one  point  to 
another  repairing  bridges,  and  who  lived  in  a  "camp  car."  The  car  was 
standing  upon  a  sliding  near  an  abutment  on  which  the  crew  were  work- 
ing, when  another  train  collided  with  it,  causing  the  injuries  from  which 
plaintiff  sought  to  recover  under  the  federal  act.  The  court  affirmed  the 
judgment  rendered  in  his  favor,  saying: 

"The  relation  of  plaintiff's  work  to  the  interstate  coraraerce  of  his 
eraployer  would  seem  to  be  rather  remote.  But  upon  a  closer  examina- 
tion of  the  facts  the  contrary  will  appear.  ♦  ♦  ♦  The  significant  thing, 
in  our  opinion,  is  that  he  was  employed  by  defendant  to  assist,  and  actu- 
ally was  assisting,  the  work  of  the  bridge  carpenters  by  keeping  their  bed 
and  board  close  to  their  place  of  work.  ♦  ♦  ♦  He  was  employed,  as 
they  were,  in  interstate  commerce." 

On  the  same  day  the  opinion  was  filed  in  Kinzell  v.  C,  M  &  St  P.  Ry. 
Co.,  250  U.  S.  130,  39  Sup.  Ct.  412,  63  L.  Ed.  893.  In  that  case  the  employee 
was  a  member  of  a  repair  crew  which  was  making  a  "fill*  for  a  bridge  used 
by  interstate  trains.  At  the  time  of  the  injury  tfic  earth  had  been  heaped 
up  over  the  track,  and  the  employee  was  engaged  in  coupling  a  "scraper" 
to  a  train  of  cars  in  order  to  clear  the  earth  from  the  track.  The  court 
declared : 
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"Tht  doing  of  wc¥k  which  has  for  its  immediate  purpose  the  further- 
ing of  the  conduct  of  interstate  commerce  constUutes  an  employment  in 
such  commerce  within  t^e  meaning  of  the  act"     (Italics  ours.)  ^ 

The  award  in  the  Butler  Case  was  annulled  on  January  5,  1920.  251 
U.  S.  259,  40  Sup.  Ct.  130,  64  L.  Ed. .  We  quote  from  the  opinion : 

"Certainly,  when  applicability  of  the  federal  Employers'  Liability  Act 
is  uncertain,  the  character  of  the  employment,  in  relation  to  commerce, 
may  he  adequately  tested  by  inquiring  whether,  at  the  time  of  the  injury, 
the  employee  was  engaged  in  work  so  closely  connected  with  interstate 
transportation  as  practically  to  be  a  part  of  it.  ♦  *  ♦  Applying  the 
suggested  test,  we  t|iink  these  circumstances  suffice  to  show  that  his  the 
[employee's]  work  was  directly  and  immediately  connected  with  inter- 
state transportation  and  an  essential  part  of  it."     (Italics  ours.) 

On  May  17,  1920,  the  decision  was  filed  in  Erie  R.  R.  Co.  v.  Collins, 
252  U.  S. ,  40  Sup.  Ct  450,  64  L.  Ed. .    It  appeared  that— 

"The  plaintiff  as  an  employee  of  defendant  operated  a  signaling  tower 
and  water  tank,  ♦  ♦  ♦  the  tower  being  used  for  the  operation  of 
train»  in  interstate  and  intrastate  comnverce.  The  tank  was  used  for  sup- 
plying the  locomotives  of  the  trains  with  water,  which  was  pumped  from 
a  closeby  well  into  the  tank  by  a  gasoline  engine  which  plaintiff  ran.  In 
the  nighttime  of  December  25,  1915,  while  plaintiff  was  engaged  in  start- 
ing the  engine  the  gasoline  suddenly  exploded,  burning  him." 

The  court  continued: 

"They  [the  cases  relied  upon  below]  all  dealt  with  considerations 
dependent  upon  the  distinctions  of  fact  and  law  between  interstate  and 
intrastate  commerce.  A  distinction,  it  may  at  once  be  said,  is  plain 
enough  so  far  as  the  essential  characteristics  of  the  commerces  are  con- 
cerned, but  how  far  instruments  or  personl  actions  are  connected  with  ' 
either  and  can  be  assigned  to  either  becomies  in  cases  a  matter  of  dif- 
ficulty, and  ground,  it  may  be,  of  divergent  Judgments.  ♦  ♦  ♦  In 
Pedersen  v.  Del.,  L.  &  W.  R.  R.  Co.,  229  U.  S.  146,  it  was  held  that  one 
carrjring  bolts  to  be  used  in  repairing  an  interstate  railroad,  and  who  was 
injured  by  an  interstate  train,  was  entitled  to  invoke  the  Employers'  Lia- 
bility Act.  ♦  ♦  ♦  And  it  was  said,  citing  cases:  'The  true  test  always 
is:  Is  the'  work  in  question  a  part  of  the  interstate  commerce  in  which 
the  carrier  is  engaged^  *  *  *  In  the  Winters  Case  the  work  was  re- 
pairing an  engine.  The  engme,  it  was  said,  had  no  definite  destination. 
'It  simply  had  finished  some  interstate  business  and  had  not  as  yet  be- 
gun upon  any  other.*  As  to  such  instrumentalities  the  determining  princi- 
ple was  said  to  be  that  their  character  depends  upon  their  'employment 
at  the  time,  not  upon  remote  probabilities  or  accidental  later  events.' 

"In  the  Puckett  Case  an  ennployee  (car  inspector),  going  to  the  re- 
lief of  another  employee,  stumbled  over  some  large  clinkers  in  his  path 
while  carrying  a  jack  for  raising  a  derailed  car.  It  was  decided  that  he 
was  engaged  in  interstate  commerce,  the  purpose  being  to  open  the  way 
for  interstate  transportation. 

,"These,  then,  being  the  cases,  what  do  they  afford  in  the  solution  of 
the  case  at  bar?  As  we  have  said  regarding  the  essential  character  of 
the  two  commerces,  the  differences  between  them  is  easily  recognized 
and  expressed,  but,  as  we  have  also  said,  whether  at  a  given  time  par- 
ticular instrumentalities  or  emplo}rment  may  be  assigned  to  one  or  the 
other  may  not  be  easy,  and  of  this  the  cases  are  illustrative.  What  is 
their  determining  principle? 

**In  the  Pedersen  Case  it  was  said  that  the  questions  which  naturally 
arise:  'Was  that  work  being  done  independently  of  the  interstate  com- 
merce in  which  the  defendant  was  engaged,  or  was  it  so  closely  con^ 
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nected  therewith  as  to  be  a  part  of  it?*  Or,  as  said  in  Shanks  v.  D.,  L. 
&  W.  R.  R.  Co.,supra,  Was  the  'work  so  closely  related  to  it  (interstate 
commerce)  as  to  be  practically  a  part  of  if?  The  answer  must  be  in 
the  affirmative.  Plaintiff  was  assigned  to  duty  in  the  signal  tower  and 
in  the  pump  house,  and  it  was  discharged  in  both  on  interstate  commerce 
as  well  as  on  intrastate  commerce,  and  there  was  no  interval  between  the 
commerces  that  separated  the  duty,  and  it  comes  therefore  within  the 
indicated  test." 

Erie  R.  R.  Co.  v.  Szary,  252  U.  S. ,  40  Sup.  Ct  454,  64  L,  Ed, 

(decided  on  the  same  day),  was  a  case  where  the  emi^oyee  was  in- 
jured while  engaged  in  "sanding  engines  whose  destinations  were  other 
states."    It  was  held  that  he  was  engaged  in  interstate  commerce. 

In  Phila.  &  R.  Ry.  Co.  v.  Hancock,  251  U.  S. ,  40  Sup.  Ct.  512, 

64  L.  Ed. (June  1,  1920),  the  employee  was  killed  while  operating  a 

train  of  cars  loaded  with  coal.  While  "the  duties  of  the  deceased  never 
took  him  out  of  Pennsylvania,"  nevertheless  the  coal  which  he  was  mov- 
ing at  the  time  of  his  death  was  consigned  to  another  state.  It  was  held 
that— 

"The  coal  was  in  the  course  of  transportation  to  another  state  when 
the  cars  left  the  mine.  There  was  n&  ^errup^tion  of  the  movement;  it 
always  continued  towards  points  as  originally  intended.  The  determining 
circumstance  ^s  that  the  sh^mcnt  was  hut  a  step  in  the  transportation  of 
the  coal  to  real  and  ultimate  destinations  in  another  state,"  (Italics 
ours.) 

The  award  of  compensation,  under  the  state  Workmen's  Compensa- 
tion Act,  was  therefore  annulled. 

From  the  foregoing  authorit'es  these  principles  are  deducible:  The 
general  test  as  to  the  character  of  the  employment  is  whether  the  em- 
ployee was  engaged  in  an  act  so  directly  and  immediately  connected  with 
interstate  business  as  substantially  to  form  a  part  or  necessary  incident 
thereof.  Thus,  where  the  'nstrumentality  upon  which  he  was  working 
was  operating  exclusively  in  interstate  commerce,  as  in  the  Parker  and 
Szary  Cases:  or  where  the  work  which  he  was  performing  at  the  time 
of  the  accident  would  have  the  immediate  effect  of  furthering  inter- 
state traffic,  as  in  the  Ca»*r.  Rolfe,  Butler,  Porter,  Smith  and  Collins 
Cases ;  or  where  the  employee  had  not  yet  completed  his  day's  work, 
which  included  both  interstate  and  intrastate  transportat'on,  as  in  the 
Winfield  Case;  or  where  the  instrumentality  upon  which  he  was  labor- 
ing was  a  car  loaded  with  commodities  consigned  to  or  from  other  states, 
as  in  the  Horton  and  Hatncock  Cases — an  action  under  the  federal  Em- 
ployers* Liability  Act  is  the  exclusive  remedy.  But  where  the  employee's 
work  was  not  remotely  connected  with  interstate  commerce,  as  in  the 
Yurkonis,  Shanks,  Harrington,  Barlow,  and  Branson  Cases;  or  where 
the  employee  had  completed  a  task  which  involved  interstate  traffic,  and 
had  not  yet  commenced  a  new  task,  as  in  the  Welsh  Case ;  or  where  the 
instrumentality  upon  which  the  employee  was  working  was,  at  the  time 
of  the  injury,  neither  engaged  in,  nor  loaded  with,  interstate  traffic,  as 
in  the  Winters  Case,  then  compensation  may  be  awarded  under  a  state 
compensation  act.     As  was  said  by  this  court  in  the  Butler  Case: 

"The  decisive  consideration  is  always  the  closeness  or  remoteness 
of  the  part'cular  work,  as  related  to  interstate  transportation." 

[3]  Applying  these  principles  to  the  facts  herein,  we  think  that,  at 
the  time  Brizzolara  received  the  injury  which  caused  his  death  he  was 
not  engaged  in  interstate  commerce.  The  engine  which  he  was  repair- 
ing was  not  used  exclusively  in  such  commerce.  Indeed,  as  was  said  in 
the  Winters  Case: 
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''An  engine  as  such  is  not  permanently  devoted  to  any  kind  of  traf- 
fic; and  it  does  not  appear  that  this  engine  was  destined  ♦  ♦  ♦  to  any- 
thing more  definite  than  such  business  as  it  might  be  needed  for/* 

It  had  been  withdrawn  from  all  trafiic  To  paraphrase  the  language 
of  the  Harrington  Case,  it  is  not  important  whether  the  engine  had  pre- 
viously been  engaged  in  interstate  commerce  or  that  it  was  contem- 
plated that  it  would  be  so  engaged  after  this  immediate  duty  had  been* 
performed.  And  this  further  excerpt  from  the  opinion  in  the  Winters 
Case  is  pertinent: 

"Its  character  as  an  instnmient  of  commerce  depended  on  its  em- 
ployment at  the  time,  not  upon  remote  probabilities  or  upon  accidental 
later  events." 

We  quote  from  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cronin  (Okl.)  176 
Pac  919; 

**We  cannot  agree  with  the  plaintiff  in  error  that  this  broken  down 
engine  was  in  interstJate  commerce  at  the  time  of  the  accident ;  indeed,  it 
was  not  in  commerce  of  any  kind.    It  was  'dead,*  undergoing  the  repairs 
necessary  to  placing  it  in  commerce." 
It  is  urged  by  petitioner  that — 

'*The  denial  of  the  petition  for  a  writ  of  certiorari  in  the  Ruth  Case 
should  be  regarded  as  authority,  and  therefore  the  decision  of  this  court 
should  control  in  the  case  at  bar." 

[4]  It  seems  plain  that  our  holding  in  the  Ruth  Case  cannot  be  re- 
conciled with  that  in  the  Winters  Case.  It  is  true  that  a  writ  of  cer- 
tiorari in  the  former  was  denied  some  four  months  after  the  decision  in 
the  latter.  Whatever  the  groimds  may  have  been  for  the  denial  of  the 
writ,  we  cannot,  in  the  face  of  the  clear  and  unequivocal  statement  of 
the  rule  in  the  Winters  Case,  wholly  at  variance  with  the  conclusion  in 
the  Ruth  Case,  regard  the  latter  as  controlling  here.  In  both  cases  the 
employee  was  injured  while  working  on  an  engine  which  was  customarily 
used  in  both  interstate  and  intrastate  traffic,  and  in  both  cases  it  had  been 
withdrawn  from  such  service  for  repairs.  As  we  said  in  the  Ruth  Case: 
"No  fixed  rule  for  the  construction  of  this  statute  has  been  laid 
down  by  the  Supreme  Court  of  the  United  States.** 

But,  as  we  have  shown,  that  court  has  since  had  occasion  to  construe 
the  federal  Employers'  Liability  Act,  and  we  must  accept  its  declarations 
on  the  point  in  question  as  the  settled  law. 

It  follows  that  at  the  time  of  the  accident  Brizzolara  was  not  "en- 
gaged in  an  act  so   directly  and  immediately  connected  with   interstate 
business  as  substantially  to  form  a  part  or  necessary  incident  thereof/* 
The  award  is  affirmed. 

We  concur:  Angellotti,  C.  J.;  Olney,  J.;  Shaw,  J.;  Lennon,  J.; 
Sloane,  J. 

Wilbur,  J.  (dissenting).  I  dissent.  It  is  conceded  that  the  facts  of 
this  case  bring  it  squarely  within  the  rule  laid  down  in  Southern  Paci- 
fic Co.  V.  Pillsbury,  170  Cal  782,  151  Pac.  277,  L.  R.  A.  1916E.  916  (which 
will  hereinafter  be  referred  to  as  the  Ruth  Case),  and  that  if  we  follow 
that  case  the  award  should  be  annulled.  The  Ruth  Case,  however,  is 
overruled  by  the  main  opinion  upon  the  theory  that  the  Supreme  Court 
of  the  United  States  in  Minneapolis  &  St.  Louis  R.  R,  Co.  v.  Winters, 
242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358,  Ann.  Cas.  1918B,  54  (which 
will  hereinafter  be  referred  to  as  the  Winters  Case),  has  determined 
the  same  matter  directly  contrary  to  the  rule  laid  down  by  us  in  the  Ruth 
Case.  This  view  is  entertained,  notwithstanding  the  fact  that  the  Su- 
preme Court  of  the  United  States  declined  to  issue  a  writ  of  certiorari 
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to  review  the  decision  of  this  court  in  the  Ruth  Case,  and  that  this  action 
was  had  after  the  decision  in  the  Winters  Case.  It  seems  to  me  that 
there  is  a  clear  distinction  between  the  Winters  Case  and  the  Ruth  Case 
The  facts  in  the  Winters  Case  were  stipulated.  It  appears  therefrom 
that  the  engine  "had  been  used  in  the  hauling  of  freight  trains  over  de- 
fendant's line,  ♦  ♦  ♦  which  freight  trains  hauled  both  intrastate  and 
^interstate  commerce,  and  ♦  *  *  it  was  so  used  after  the  plaintiflF"* 
injury."  It  will  be  observed  that  the  stipulation  does  not  cover  the  cus- 
tomary use  of  this  engine.  It  had  been  used  before  and  was  used  after 
the  accident  in  hauling  intrastate  and  interstate  commerce.  It  was  tmder 
this  condition  of  the  record  that  the  court  said: 

"Its  next  work,  so  far  as  appears,  might  be  interstate  or  confined  to 
Iowa,  as  it  should  happen.  At  the  moment  it  was  not  engaged  in  either. 
Its  character  as  an  instrument  of  commerce  depended  upon  its  employ- 
ment at  the  time,  not  upon  remote  probabilities  or  upon  accidental  later 
events." 

Of  course  when  an  engine  is  laid  up  in  a  machine  shop  for  repairs 
it  is  not  actually  engaged  in  interstate  commerce,  and  if  its  character  as 
an  instrument  of  commerce  is  to  be  determined  by  what  it  is  doing  when 
it  is  doing  noth-ng,  it  follows  that  no  engine  while  undergoing  repairs  is 
engaged  in  interstate '  commerce.  It  is  clear  from  the  opinion  that  no 
sudi  result  was  intended,  for  it  is  expressly  inferred  that  had  it  been  "in- 
terrupted in  an  interstate  haul  to  be  repaired  and  go  on,"  it  would  have 
been  held  that  the  engine  was  employed  in  interstate  commerce,  and  those 
repairing  it  engaged  therein.    Again  it  is  said: 

"This  is  not  like  the  matter  of  repairs  upon  a  road  permanency 
devoted  to  commerce  among  the  states." 

The  inference  in  this  statement  is  that  if  the  engine  had  been  perman- 
ently devoted  to  interstate  commerce,  as  is  a  bridge,  that  those  in  its 
repair  would  be  engaged  in  interstate  commerce.  In  this  case  we  are 
dealing  with  a  switch  engine  which,  by  reason  of  its  construction  and  the 
character  of  its  business,  is  permanently  devoted  to  the.  handling  of 
freight  and  passenger  cars  in  the  railroad  yards  in  San  Francisco,  and 
which  is  used  for  botji  interstate  and  intrastate  commerce.  There  is  no 
time  when  it  could  be  said  that  the  engine  while  in  actual  operation  was 
not  engaged  in  interstate  commerce.  Why,  then,  is  it  any  less  an  in- 
strumentality of  interstate  commerce  than  a  bridge  in  the  main  line  of 
a  railway  which  most  of  its  time  is  unused,  and  when  in  use  is  traveled 
indiscriminately  by  interstate  and  intrastate  commerce?  As  pointed  out 
in  the  main  opinion,  in  Philadelpha,  B.  &  W.  R.  R.  Co.  v.  Smth,  250  U. 
S.  101,  39  Sup.  Ct.  396,  63  L.  Ed.  869,  the  cook  of  a  construction  crew, 
engaged  in  repairing  a  bridge  upon  a  railroad  engaged  in  interstate  busi- 
ness, was  held  to  be  engaged  in  such  interstate  commerce  while  serving 
as  a  cook.     The  court  say: 

"The  significant  thing,  in  our  opinion,  is  that  he  was  employed  by 
the  defendant  to  assist,  and  ♦  *  ♦  was  assisting  the  work  of  Ac 
bridge  carpenters  by  keeping  their  bed  and  board  close  to  their  place  of 
work." 

It  is  further  said: 

"Taking  it  to  be  settled  by  the  decision  of  this  court  in  Pedersen  v. 
Delaware  Lackawanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  152,  33  Sup. 
Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  that  the  repair  of  bridges  in 
use  as  instrumentalities  of  interstate  commerce  is  so  closely  related  to  such 
commerce  as  to  be  in  practice  and  in  legal  contemplation  a  part  of  it,  it 
of  course  is  evident  that  the  work  of  the  bridge  carpenters  in  the  pre- 
sent case  was  so  closely  realted  to  defendant's  interstate  commerce  as  to 
be  in  effect  a  part  of  it." 
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If  wc  turn  to  the  case  of  Pcdcrscn  v.  Delaware,  Lackawanna,  etc^ 
Cc^  supra,  we  will  see  that  the  repair  of  engines  and  cars  and  the  re- 
pair of  bridges  and  tracks  are  placed  upon  exactly  the  same  footing.  It 
was  there  said: 

'"Was  that  work  being  done  independently  of  the  interstate  com- 
merce in  which  the  defendant  was  engaged,  or  was  it  so  closely  con- 
nected therewith  as  to  be  a  part  of  it?  Was  its  performance  a  matter 
of  indifference  so  far  as  that  commerce  was  concerned,  or  was  it  in  the 
nature  of  a  duty  resting  upon  the  carrier?  The  answers  are  obvious. 
Tracks  and  bridges  are  as  indispensable  to  interstate  commerce  by  rail- 
road as  are  engines  and  €ars,  and  soond  economic  reasons  unite  with 
settled  rules  of  law  in  demqnding  that  all  of  these  instnmi^talities  be 
kept  in  repair.  The  security,  expedition  and  efficiency  of  the  commerce 
depends  in  large  measure  upon  this  being  done.  Indeed,  the  statute  now 
before  us  proceeds  upon  the  theory  that  the  carrier  is  charged  with  the 
duty  of  exercising  appropriate  care  to  prevent  or  cosrect  'any  defect 
or  insufficiency  ♦  ♦  ♦  m  its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  odier  equipment'  used  m  interstate 
commerce.  But  independently  of  the  statute,  we  are  of  opinion  that  the 
work  of  keeping  such  instrumentalities  in  a  proper  ^ate  of  repair  while 
thus  used  is  so  closely  related  to  such  commerce  as  to  be  in  practice  and 
in  legal  contemplation  a  part  of  it.  The  contention  to  the  contrary  pro- 
ceeds upon  the  assumption  that  interstate  commerce  by  railroad  can  be 
separated  into  its  several  elements  and  the  nature  o'  each  determined 
regardless  of  its  relation  to  others  or  to  the  business  as  a  whole.  But 
this  is  an  erroneous  assumption.  The  true  test  always  is:  Is  the  work  in 
question  a  part  of  the  interstate  commerce  in  which  the  carrier  is  en- 
gaged? [Citing  cases.]  Of  course  we  are  not  here  concerned  with  the 
construction  of  trades,  bridges,  engines  or  cars  which  have  not  at  yet 
become  instrumentalities  in  such  eonunerce,  but  only  with  the  work  of 
maintaining  them  in  proper  condition  after  they  have  become  such  in- 
strumentalities and  during  their  use  as  such."     (Itadics  ours.) 

In  the  Pedersen  Case  the  rule  adopted  by  the  Supreme  Court  of  the 
United  States  applied  with  equal  force  to  a  bridge  and  an  engine.  In 
the  Ruth  Case  we  made  the  application  of  the  principle  there  stated  to  an 
engine.  I  drink  that  this  case  was  correctly  decided,  and  that  the  Winters 
Case  was  not  a  departure  from  the  rule  laid  down  by  us  or  the  rule  laid 
doWn  by  the  Supreme  Court  of  the  United  States  in  the  Pedersen  Case, 
but  dei>ends  upon  its  own  peculiar  facts  and  the  narrowness  of  the  stipu- 
lated facts.  The  whole  point  of  the  Winters  Case  is  that  the  Supreme 
Court  of  the  United  States  felt  itself  unable  to  say,  under  the  admitted 
facts,  that  the  engine  there  involved  was  permanently  used  in,  or,  if  I 
may  use  the  expression,  dedicated  to^  interstate  commerce.  Here  we  have 
an  engine  which,  by  reason  of  its  peculiar  construction,  is  and  at  all 
times  has  been  as  much  dedicated  to  interstate  commerce  as  is  a  bridge 
upon  the  main  track  of  a  railroad.  In  the  Pedersen  Case  it  was  assumed 
that  engines  and  cars  were  obviously  instrumentalities  used  in  interstate 
commerce,  and  from  that  predicate  it  was  argued  that  a  bridge  was 
eqully  such  an  instrumentality.  The  main  opinion  assumes  that  a  bridge 
is  such  an  instrumentality,  but  denies  that  an  engine  undergoing  repairs 
is  such  an  instrumentality,  notwithstanding  the  fact  that  it  was  at  all 
times  used  in  interstate  commerce. 

I  dissent  for  the  further  reason  that  we  have  expressly  decided  the 
very  question  involved  in  this  case;  that  the  principle  mvolved  is  wdl 
settled  and  of  universal  application ;  that  the  only  difficulty  is  that  of  ap- 
plying it  to  the  specific  facts  in  each  case;  that  we  have  already  made 
such  an  application;  that  the  Supreme  Court  of  the  United  States  has 
never  undertaken  to  change  or  modify  the  general  rule ;  that  the  Winters 
Vol.  VI — Comp.  42. 
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Case  is  different  in  its  facts,  and  that,  so  far  as  we  can  determine  from 
the  published  opinions  of  the  Supreme  Court  of  the  United  States,  they 
have  distinctly  approved  our  decision  in  the  Ruth  Case.  I  think  wc 
ought  not  to  assume  that  the  Ruth  Case  is  reversed  by  reason  of  the  hold- 
ings in  the  later  cases  of  the  Supreme  Court  of  the  United  States,  which 
merely  apply  the  well-settled  rule  to  the  peculiar  facts  of  each  case, 
which  are  in  every  instance  different  from  those  in  this  case. 


FIDELITY  &  CASUALTY  CO.  OF  NEW  YORK  et  al.  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF  CALIFORNIA  et  au 
(Civ.  3303.) 

(District  Court  of  Appeal  Second  District,  Division  1,  California. 
July  19,  1920.) 

192  Pacific  Reporter.  166. 

MASTER  AND  SERVANT—COMPENSATION  CLAIMANTS  IN- 
JURY WHILE  ON  WAY  TO  WORK.  HELD  NOT  ONE 
"GROWING  OUT  OF  AND  INCIDENTAL  TO  EMPLOY- 
MENT." 

An  employee's  injury  was  not  received  when  "performing  senricc 
growing  out  of  and  incident  to  his  emplo3rment  and  acting  within  the 
course  of  his  employment,"  as  required  by  Workmen's  Compensation,  In- 
surance and  Safety  Act;  he  for  his  own  convenience  having  left  his  place 
of  employment  at  a  garage  during  his  regular  hours  of  employment,  and 
having  been  injured  while  returning  there  after  such  hours  to  attend  to 
some  unfinished  duties,  ordinarily  performed  when  on  duty,  though  in 
addition  to  his  fixed  hours  of  employment  he  was  subject  to  emergency 
calls. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words   and   Phrases,   First  and   Second 
Series,  Course  of  Emplosrment.) 

Award  of  compensation  was  made  by  the  Industrial  Accident  Com- 
mission of  California  to  Arthur  H.  Johnson,  injured  employee  of  the 
Pure  Milk  Dairy  Company,  and  the  Fidelity  &  Casualty  Company  of  New 
York,  insurance  carrier,  and  the  employer  brings  writ  of  review.  Award 
annulled. 

Jennings  &  Belcher,  for  petitioners.     , 

A.  E.  Graupner,  of  San  Francesco,  for  respondents. 

(3oNREY.  P.  J.  Writ  of  review  to  determine  the  validity  of  an  award, 
made  by  the  Industrial  Accident  Commission  in  favor  of  one  Arthur  H. 
Johnson  and  against  the  Pure  Milk  Dairy  Company,  a  ccHporation,  and 
its  insurance  carrier. 

The  dairy  company,  as  a  distributor  of  milk  in  the  city  of  San  Diego, 
operated  five  automobile  delivery  wagons  and  maintained  a  garage  for 
their  care  and  repair.  Johnson  was  employed  as  foreman  of  the  garage, 
and  was  furnished  with  a  Ford  automobile  to  be  used  in  connection  with 
his  employment.     He  was  permitted  to  use  the  automobile  incidentally 


Digitized  by 


Google 


1920.1         FID.  &  CAS.  CO.  v.  IND.  ACC  COMM.     (Cal.)  641 

for  his  personal  <:onvenience,  and  kept  the  automobile  at  his  home  dur- 
ing the  time  when  he  was.  at  home.  Johnson's  regular  hdurs  of  em- 
ployment were  from  7  a.  m.  until  6  p.  m.  He  was  also  expected  to  re- 
spond to  emergency  calls  at  any  time,  and  the  company  maintained  a  telc- 
I^one  at  Johnson's  home,  in  order  that  he  might  be  called  %t  any  time 
when  required  out  of  the  regular  hours  by  the  emergencies  of  the  busi- 
ness. 

On  the  19th  day  of  April,  1919,  having  in  view  some  affairs  relating 
solely  to  his  personal  convenience  and  pleasure,  Johnson  left  the  garage 
at  about  5  o'clock  in  the  evening  and  drove  the  Ford  car  to  his  home  and 
to  several  other  places  in  the  performance  of  his  personal  errands.  Af- 
ter attending  to  these  matters  he  went  to  his  home,  took  off  his  working 
clothes,  and  dressed  for  the  purpose  of  keeping  a  social  engagement  of 
the  evening.  He  then  started  from  his  home  to  the  garage  for  the  pur- 
pose of  attending  to  some  unfinished  duties  there  prior  to  keeping  said 
social  engagement.  On  his  way  to  the  garage,  in  suddenly  turning  his 
car  to  avoid  collision  with  a  motorcycle,  the  car  was  overturned,  and 
Johnson  received  the  injuries  for  which  he  sought  to  obtain  compensa- 
tion, and  on  account  of  which  an  award  v.iLS  made  by  the  Industrial 
Accident  Commission. 

The  question  for  decision  is  tersely  stated  by  counsel  for  petititioners 
as  follows: 

"Should  compensation  be  awarded  to  an  employee  who,  purely  for 
his  own  purposes,  leaves  his  place  of  employment  before  his  day's  work 
is  finished  and,  several  hours  later,  is  injured  upon  the  public  streets 
when  returning  to  his  place  of  work?" 

This  question  (except  only  that  the  applicant  had  not  left  his  em- 
ployer's place  of  business  at  an  unusual  t'me)  was  presented  to  this  court 
in  Zbinden  v.  Industrial  Accident  Commission,  No.  1902.  Compensatiotl 
having  been  denied  by  the  Industrial  Accident  Commission,  the  appli- 
cant applied  for  a  writ  of  review.  The  petition  was  denied  without  writ- 
ten decision;  this  court  being  then  of  the  opinion  that,  as  determined  by 
the  commission,  an  accident  occurring  under  the  circumstances  stated 
did  not  arise  out  of  or  happen  in  the  course  of  the  applicant's  employ- 
ment The  accident  in  that  case  consisted  in  a  collision  between  an  elec- 
tric railway  car  and  an  a'utomobile,  in  which  the  applicant  was  riding 
while  on  the  way  from  h«s  home  to  the  place  of  employment.  We  think 
that  that  case  was  correctly  determined,  and  it  is  directly  in  point  in  this 
case. 

'*In  the  very  broadest  sense,  of  course,  it  is  true  that  an  injury  which 
happens  to  a  man  who  is  on  his  way  to  his  place  of  employment  is  an  in- 
jury 'growing  out  of  and  incidental  to  his  employment,'  since  a  neces- 
sary part  of  the  employment  is  that  the  employee,  shall  go  to  and  return 
from  his  place  of  labor.  But  it  is  to  be  noted  that  the  right  to  an  award 
is  not  founded  upon  the  fact  that  the  injury  grows  out  of  and  is  inciden- 
tal to  his  employment.  It  is  founded  upon  the  fact  that  the  service  he  is 
rendering  at  the  time  of  the  injury  grows  out  of  and  is  incidental  to  the 
employment.  Therefore  an  employee  going  to  and  from  his  place  of 
employment  is  not  rendering  any  service,  and  begins  to  render  such  serv- 
ice only  when,  as  has  been  said,  arriving  at  the  place  of  his  employment, 
he  proceeds  to  use  some  instrumentality  provided,  by  means  of  which  he 
immediately  places  himself  in  a  position  to  perform  his  tasks."  Ocean 
Accident,  etc.,  Co.  v.  Industrial  Accident  Commission,  173  Cal.  313,  322, 
159  Pac  1041,  1044  (L.  R.  A.  1917B,  336). 

Under  the  provisions  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  (St.  1917,  P-  831),  the  employee  is  entitled  to  compexH 
sation  for  injuries  received  by  him  only  where,  at  the  time  of  the  in- 
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jury,  the  employee  is  "performing  service  growing  out  of  and  incidental 
to  his  employment  and  is  acting  within  the  course,  of  his  employment ** 
In  order  to  establish  his  right  to  compensation,  the  employee  must  a£- 
ftrmativcly  prove  that  at  the  time  of  the  injury  the  condition  existed 
which  is  thus  described  in  the  statute. 

Respondents  have  endeavored  to  sustain  the  award  made  herein  by 
suggesting  that  through  the  necessities  of  business  there  arc  two  wdl- 
defined  classes  of  employees,  between  whom  there  rests  a  sharp  line  of 
distinction ;  the  first  class  consisting  of  men  whose  hours  of  labor  are 
fixed,  and  who  have  little  or  no  authority  or  responsibility,  and  the  sec- 
ond class,  consisting  of  "those  individuals  who  are  vested  with  both  au- 
thority and  responsibility,  whose  hours  of  labor  are  not  sharply  de- 
fined, and  whose  responsibility  may  call  them  to  go  upon  their  employers' 
business  at  any  and  all  hours  of  the  day  or  night."  It  is  contended  that 
Johnson  belonged  to  the  second  class,  and  that  he  was  "on  duty  24  hours 
of  the  day,  whenever  the  service  of  the  company  required,  or  when  he 
was  ordered,  or  when  in  his  judgment 'something  was  required  to  be 
done  for  the  company's  w.elfare";  that  therefore,  since  in  his  judgment 
it  wias  necessary  for  him  to  go  to  the  garage  on  the  evening  in  ques- 
tion to  see  that  certain  things  had  been  done,  he  should  be  regarded  as 
having  been  occupied  in  his  employer's  service  while  on  his  way  back  to 
the  garage. 

We  think  that  this  contention  results  in  a  broad  and  indeiunte  de- 
scription of  Johnson's  duties,  not  warranted  by  the  evidence.  The  evi- 
dence shows  without  conflict  that  his  hours  of  emplo3mKnt  were  fixed, 
although  in  addition  thereto  he  was  subject  to  call  for  duty  at  other  hours 
when  the  work  called  for  was  such  as  could  not  be  performed  in  the  ordi- 
nary course  of  his  daily  duties  at  the  garage.  This  is  far  from  being  an 
cmplovment  which  kept  him  in  the  service  of  the  company  at  all  times 
and  places.  When  he  left  the  garage  for  his  convenience  and  pleasure,  he 
was  not  engaged  in  the  service  of  his  employer,  and  would  not  be  so  en- 
gaged until  his  actual  return  to  the  place  of  employment,  unless,  possiMy, 
in  some  exceptional  instances,  such  as  when  he  might  be  notified  to  re- 
pair or  o^rwise  care  for  a  nvilk  wagon,  which  had  broken  down  some- 
where on  the  road.  But  there  is  no  evidence  that  any  such  emersenqr 
had  arisen.  The  sole  claimed  purpose  of  his  intended  return  to  ih^  gar- 
age was  for  the  performance  of  duties  at  that  place,  which  w^re  sudb 
duties  as  were  ordinarily  performed  by  him  wheil  on  duty  at  the  garage. 
The  conclusion  necessarily  follows  that  the  employee's  injuries  were  not 
received  at  a  time  when  he  was  performing  service  for  his  employer  or 
acting  within  the  course  of  his  employment. 

The  award  is  annuUed. 

We  concur:  Shaw,  J.;  James,  J. 
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POPST  ET  ux.  V.  INDUSTRIAL  ACCIDENT  COMMISSION  et  al. 

(Civ.  3380.) 

(District    Court    of    Appeal,    Second    District,    Division   2,    Califoniia. 

July  21,  1920.) 

192  Pacific  Reporter  296. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  TO  DEPEND- 

ENTS   RECEIVING    FLUCTUATING   AMOUNTS    FOR    SUP- 
PORT HELD  DISCRETIONARY. 

Since  Workmen's  Compensation,  Insurance  and  Safety  Act  1917 
prescribes  no  rule  for  determining  the  "annual  amount*'  devoted  by  de- 
ceased employee  to  the  support  of  dependents,  where  his  contributions  for 
support  during  the  year  preceding  death  have  not  been  constant,  either 
in  amounts  or  times  of  payment,  the  determination  of  what  is  such  amotmt 
rests  in  the  sound  discretion  of  the  commission,  based  on  the  evidence. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[1].) 

2.  MASTER  AND   SERVANT  —  COMPENSATION   AWARD  TO 

DEPENDENTS  HELD  A  FINDING  OF  FACT,  NOT  REVIEW- 
ABLE; "DETERMINATION  OF  QUESTION  OF  FACT." 
In  a  proceeding  by  parents,  claiming  benefits  under  Workmen's  Com- 
pensation, Insurance  and  Safety  Act  1917,  §  9,  par.  3,  subd.  2,  as  amend- 
ed by  St.  1919,  p.  917,  §  4,  for  death  of  a  son,  who  had  contributed  to 
their  support  irregularly  and  in  differing  amounts,  so  that  the  "annual 
amount'*  was  not  capable  of  any  mathematically  exact  measurements,  a 
conclusion  of  the  Industrial  Accident  Commission  as  to  what  is  the  "annu- 
al amount"  within  the  statute  is  the  determination  of  a  question  of  fact, 
within  section  67,  subd.  (c),  and  not  subject  to  review  if  there  is  any  evi- 
dence to  support  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Proceeding  by  Hermon  D.  Popst  and  Mary  M.  Popst  under  tiie 
Woi1cmen*s  Compensation  Act  to  obtain  compensation  for  the  death  of 
a  son,  Lynn  Popst,  opposed  by  the  Los  Angeles  Gaa  &  Electric  CorpotMr 
tion,  the  employer.  There  was  an  award  of  less  compensation  than  was 
daimed,  and  the  applicants  bring  certiorari.    Petition  denied. 

Benj.  M.  Stansbury,  of  Riverside,  for  petitioners. 
A.  E.  Graupaer,  of  San  Francisco,  for  respondents. 

Per  Cuiuam.  This  is  a  proceeding  in  certiorari,  having,  for  its  purpose 
the  modification  of  an  order  of  the  IndustrialAccident  Commission  where- 
by these  petitioners,  the  parents  of  Lynn  Popst,  who  died  as  tfie  result  of 
injuries  sustained  in  the  course  of  his  employment,  were  awarded  a  certain 
amount  as  a  death  benefit  tmder  subdivision  2  of  paragraph  3  of  section 
9  of  the  Workmen's  Compensation,  Insurance  and  Safety  Law  (Stats. 
1919,  p.  917).  The  commission  found  that  petitioners  were  partially  de- 
pendent upon  their  son  for  their  support  at  the  time  of  his  death,  and  that 
the  ''annual  amount*  that  he  so  devoted  to  their  support  was  $400. 

[1]  Nowhere  in  the  Workmen's  Compensation,  Insurance  and  Safety 
Law  is  any  rule  or  basis  prescribed  for  the  determination  of  what  rfiall 
be  deemed  to  be  the  "annual  amounf  devoted  by  a  deceased  employee  to 
the  supoprt  of  his  dependents,  where,  as  here,  the  sums  contributed  to 
s»ch  support  during  the  year  preceding  the  demise  of  the  injured  employee 
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have  not  been  constant,  either  in  amounts  or  times  of  pajrment.  In  the 
very  nature  of  the  case,  the  determination  of  what  is  such  "annual 
amount,"  when,  as  here,  the  support  contributed  by  the  injured  employee 
has  fluctuated  considerably  during  the  year  preceding  his  demise,  must 
V  largely  rest  in  the  sound  discretion  of  the  commission,  based  upon  the 
evidence  before  it. 

[2]  The  deceased  employee,  Lynn  Popst,  was  injured  while  in  the 
employ  of  the  Los  Angeles  Gas  &  Electric  Corporation.  During  the 
greater  portion  of  the  year  immediately  preceding  the  accident  he  had 
been  in  the  service  of  the  United  States  navy.  After  his  discharge  from 
the  navy  he  was  unemployed  for  a  considerable  period*  While  in  the 
navy  he  had  contributed  a  much  smaller  sum  to  the  support  of  his  parents 
than  during  the  comparatively  short  period  that  he  was  in  the  employ  of 
the  gas  and  electric  corporati(Mi.  Petitioners,  who  are  dissatisfied  with 
the  amount  allowed  them  by  the  commission  in  its  award  for  partial  de- 
pendency, say  that  the  commission's  method  of  computing  the  "annual 
amount"  contributed  by  their  son  to  their  support  was  incorrect  But 
the  commission  did  take  evidence  upon  the  subject,  and  made  its  finding 
upon  such  evidence.  Under  the  circumstances,  the  "annual  amount"  was 
not  capable  of  any  mathematically  exact  measurement.  The  conclusion 
of  the  commission  that,  at  the  date  of  their  son's  death,  $400  was  the 
annual  amount  contributed  by  him  to  his  parents'  support,  was  the  de- 
termination of  a  question  of  fact,  baaed  upon  evidence  adduced  before 
and  considered  by  the  commistion. 

Without  intimating  that  the  method  of  computation  adopted  by  the 
commission  was  erroneous  or  unreasonable,  our  conclusion  is  that  this 
court  has  no  power  to  set  aside  the  award  or  to  remand  the  case  for 
further  proceedings. 

"The  findings  and  conclusions  of  the  commission  on  questions  of  fact 
shall  be  conclusive  and  final  and  shall  not  be  subject  to  review."  Sub- 
division  (c),  §  67,  of  the  Act;  Stats.  1917,  p.  876. 

"Our  authority,  with  respect  to  the  commission's  conclusions  on 
questions  of  fact,  goes  no  further  than  to  permit  the  annulment  of  an 
award  where  ^the  commission's  finding  of  a  fact  is  without  any  evidence 
whatever  to  support  it.  Where  there  is  a  conflict  in  the  testimony,  or 
where  opposing  inferences  may  reasonably  be  drawn,  the  commission  is 
the  final  arbiter."  Walker  v.  Industrial  Ace  Com.,  177  Cal.  738,  171  Pac, 
054,  a  R.  A.  1918F.  212. 

See.  also,  Williams  v.  Industrial  Ace.  Com  (Sup.)  177  Pac.  989; 
San  Francisco-Oakland,  etc,  Rys.  v.  Industrial  Ace.  Com.  (Sup.)  179 
Pac.  386;  Frankfort  Gen.  Ins.  Co.  v.  Pillsbury.  173  Cal.  56,  159  Pac  150; 
Crosaro  v.  Industrial  Ace.  Co.,  38  Cal.  App.  758,  177  Pac.  489. 

What  was  said  by  the  New  York  Supreme  Court  in  Rhyner  v.  Hueber 
Bldg.  Co.,  171  App.  Div.  58,  156  N.  Y.  Supp.  904,  is  worth  quoting  here: 

'The  appellant  contends  that  the  method  of  computing  the  deceased's 
wages  was  incorrect  We  think  the  conclusion  reached  by  the  commission 
was  correctly  worked  out.  Of  course,  we  are  unable  to  say  what  mental 
processes  the  commission  employed  in  arriving  at  the  figures  given  in 
their  decision ;  but  it  seems  to  us  that  under  the  evidence,  the  figures  given 
might,  very  properly,  have  been  the  the  result  of  the  method  of  computa- 
tion pointed  out  in  subdivision  3  of  section  14.  But  here  again  a  finding 
of  fact,  based  upon  evidence,  is  presented  to  us.  and  we  are  powerless 
to  criticize,  modify,  or  revoke.  It  is  not  well  for  this  court  to  fall  in- 
to the  habit  of  discussing  the  facts,  even  for  the  purpose  of  showing  that 
the  findmgs  of  fact  are  reasonable  and  meet  with  our  approbation.  We 
cannot,  except  by  usurpation,  invade  the  realm  of  facts;  for  it  was  the 
dear  intent  of  the  Legislature  that  'the  decision  of  the  commission  shall 
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be  linal  as  to  all  questions  of  fact/  Of  course,  if  there  are  no  facta,  and 
the  decision  is  arbitrary,  unfair,  and  unreasonable,  a  question  of  law 
arises,  and  we  may  right  the  wrong.  Matter  of  Lizaie  Gardener  v.  Horse- 
beads  Construction  Co.,  156  N.  Y.  Supp.  899,  handed  down  herewith/ 
But  it  is  wholly  improbable  that  the  commission  will  make  any  such  de- 
cision. The  commission  is  the  sole  judge  and  the  *  final'  judge  of  the 
facts,  and  this  court  is  not  only  forbidden  to  trespass  upon  the  jurisdic- 
tion of  the  commission  in  this  field,  but,  by  section  20  of  the  act,  it  is 
circumscribed,  even,  in  its  review  of  questions  of  law.  It  was  the  purpose 
of  the  Legislature  to  create  a  tribunal  to  do  rough  justice — speedy,  sum- 
mary, informal,  untechnical.  With  this  scheme  of  the  Legislature  we 
miist  not  interfere ;  for,  if  we  trench  in  the  slightest  degree  upon  the 
prerogatives  of  the  commission,  one  encroachment  will  breed  another, 
until  finally  simplicity  will  give  way  to  complexity,  and  informality 
to  technicality/' 

The  petition  for  the  writ  is  denied. 


WESTERN  INDEMNITY  CO.  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  OF  CALIFORNIA  et  al.    (Civ.  3378.) 

(District  Court  of  Appeal,  Second  District,  Division  2,  California.  July  IQ, 

1920.) 

192  Pacific  Reporter  109. 

MASTER  AND  SERVANT  —  PETITION  FOR  CERTIORARI  DE- 
NIED  FOR  WANT  OF  REPLY  TO  ANSWER. 
A  petition  for  certiorari  to  review  an  order  of  the  Industrial  Ac- 
cident Commission  in  a  proceeding  under  the  Workmen's  Compensation 
Act  will  be  denied,  where  the  petitioner  neglects  the  privilege,  under 
Supreme  Court  rule  26,  subd.  4  (183  Pac.  viii),  of  filing  a  reply  to  the 
commission's  answer  showing  that  the  findings  complained  of  are  suf- 
ficiently supported  by  evidence. 

.  (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4H].) 

Application  by  the  Western  Indemnity  Company  to  review  an  order 
of  the  Industrial  Accident  Commission  of  California,  in  which  Will  J. 
French,  A.  J.  Pillsbury,  and  A.  H.  Naftzger  were  named  as  respondents. 
Application  denied. 

Duke  Stone,  of  Los  Angeles,  for  petitioner. 

A.  E.  Graupner.  of  San  Francisco,  for  respondents. 

Feb  Curiam  The  Industrial  Accident  Commission  has  served  and 
filed  an  answer,  from  which  it  appears  that  the  findings  of  which  peti- 
tioner complains  are  sufficiently  supported  by  the  evidence.  Petitioner 
has  neglected  to  file  a  reply  to  the  answer^  though  the  privilege  of  such 
reply  is  accorded  him  by  the  rules  promulgated  by  the  Supreme  Court 
(subdivision  4,  rule  26,  183  Pac.  viii). 

Petition  denied. 
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PETTIT  V.  INDUSTRIAL  ACCIDENT  COMMISSION  OF  CALI- 
FORNIA.    (Civ.  3387.) 

(District    Court    of    Appeal,    Second    District,    Division   2,    CalifonuA. 

July  14  I92ti) 

192  Pacific  Reporter  109. 

MASTER  AND  SERVANT  —  PETITION  FOR  CERTIORARI,  NOT 

STATING  MATERIAL  EVIDENCE.  DENIED. 

A  petition  for  cetiorari'to  review  order  of  the  Industrial  Accidtnt 
Ominiission  on  ground  of  want  of  evidence  to  warrant  finding  as  to  du- 
ality, not  stating  the  material  evidence  relative  to  such  pomt,  as  re* 
quired  bj  Supreme  Court  rule  26,  subd.  4  (183  Pac.  viii),  will  be  denied. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[4H]-) 

Application  for  certiorari  by  T.  J.  Pettit  against  the  Industrial  Ac- 
cident Commission  of  California,  to  review  an  order  of  the  Commission. 
Petition  denied. 

Archie  D.  Mitchell,  of  Ontario,  for  petitioner. 

A.  E.  Graupner^  of  San  Francisco,  for  respondent 

Per  Curiam.  The  petition,  in  substance  and  effect,  is  based  upon  a 
want  of  evidenoe  sufficient  to  warrant  the  conclusion  of  the  coramiaakm 
that  petitioner's  disability  terminated  September  8,  1919.  No  attempt  is 
made  to  state  "all  the  material  evidence"  relative  to  this  point  The 
petition,  therefore,  fails  to  comply  with  the  rules  promulgated  by  the 
Supreme  Court   (subdivision  4,  rule  26,  183  Pac  viii.) 

Petition  denied. 


IROQUOIS     IRON     CO.     v.     INDUSTRIAL  COMMISSION  ct  al. 

(No.  13215.) 

(Supreme  Court  of  IlHnois.  June  16,  1920.    R^earing  Denied  October  7, 

1920.) 

128  Northeastern  Reporter  289. 

6.  MASTER  AND  SERVANT  —  COMPENSATION  CLAIMANT 
EMANCIPATED  BY  ENLISTMENT  HELD  NOT  A  DEPEND- 
ENT. 

Where  an  employee's  minor  son  enlisted  in  the  marines  for  a  four- 
year  term,  so  that  he  would  readi  maturity  before  his  enlistment  expired, 
his  emancipation  from  paternal  control  was  brought  about  by  his  vohm- 
tary  act  of  himseff  and  his  father,  who  consented,  and  tiie  f adier  was  not 
under  legal  obligation  to  support  the  son  when  he  received  a  fatal  injury 
to  entitle  the  son  to  compensation  under  the  Workmen's  Compeasatioii 
Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  {  388.) 
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Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Raymond 
P.  Olesen,  administrator,  for  compensation  for  death  of  Peter  W.  Olesen, 
^  employee,  opposed  by  the  Iroquois  Iron  Company,  the  employer.  Com- 
pensation was  awarded,  the  award  confirmed  by  the  circuit  court,  and 
file  employer  brings  error.    Reversed  and  remanded,  with  directioos. 

Knapp  8l  Campbell,  of  Chicago  (J.  L.  Earlywine,  of  Chicago,  of 
counsel),  for  plaint^  in  error. 

Shelley  B.  Neltnor  and  Einar  C.  Howard,  both  of  Chicago,  for  de- 
fendant in  error. 

Thompson,  J.  OctQt)er  14,  1918,  Peter  W.  Olesen  was  killed  while  in 
the  employ  of  the  Iroquois  Iron  Company,  plaintiff  in  error.  He  left 
surviving  him  Mary  Olesen,  who  obtained  a  divorce  from  him  in  1914 
on  the  ground  of  habitual  drunkenness,  Raymond  P.  Olesen,  22  years  old, 
and  Reginald  W.  Olesen,  20  years  old.  The  elder  son,  as  administrator 
of  his  father's  estate,  filed  his  application  for  compensation  before  the 
Industrial  Commission,  naming  the  widow  as  the  beneficiary.  At  the 
hearing  before  the  arbitrator  ..the  petition  was  amended,  making  the 
younger  son  the  beneficiary.  The  arbitrator  found  .that  no  amount  was 
payable  under  paragraphs  (a),  (b),  (c),  or  (d),  of  section  7  of  the 
Compensation  Act  (Laws  1913,  p.  335),  and  awarded  the  sum  of  $150  for 
burial  expenses  in  accordance  with  paragraph  (e)  of  that  section.  On 
the  hearing  on  review  thjs  finding  of  the  arbitrator  was  reversed,  and  the 
Industrial  Commission  found  "that  the  deceased  left  him  surviving  a 
son,  Reginald  W.  Olesen,  whom  the  deceased  was  under  legal  obligation 
to  support,"  and  awarded  to  the  applicant  $3,500  compensation  in  accord- 
ance with  paragraph  (a)  of  section  7  of  the  act.  On  certiorari  this 
decision  of  the  Industrial  Commission  was  confirmed  by  the  circuit  court 
of  Co6k  county,  and  this  court  has  granted  leave  to  prosecute  this  writ 
of  error  to  review  that  judgment. 

The  only  question  presented  for  review  is  whether  deceased  was  "un- 
der legal  obligation  to  support"  his  son  Reginald  at  the  time  of  the  injury 
which  resulted  in  his  death.  When  Mrs.  Olescp  obtained  her  divorce  she 
was  awarded  the  sole  care,  custody,  and  education  of  the  children,  and  de- 
cc^ased  was  ordered  to  contribute  and  pay  $5  each  week  toward  the  sup- 
port of  Reginald,  who  was  then  15  years  of  age.  Both  the  sons  lived  with 
the  mother  for  a  short  time,  and  then  Reginald  went  to  live  with  his 
father.  They  roomed  together,  the  father  pa3ring  the  room  rent.  During 
the  summer  of  1915  Reginald  was  employed  at  Field's.  He  kept  all  the 
money  he  earned  and  fully  provided  for  himself.  October  3,  1915,  he  en- 
listed with  the  United  States  marines  for  a  period  of  four  years.  This 
enlistment  was  without  the  knowledge  of  the  mother,  but  was  with  the 
father's  consent.  Deceased  and  the  elder  brother  in  June,  1918,  each  sent 
$30  to  Reginald,  who  was  stationed  in  Florida,  to  pay  his  fare  home  on 
a  furlough.  At  another  time  they  sent  him  $45  to  help  defray  the  ex- 
penses of  a  civilian  physician  when  Reginald  had  his  eye  injured  in  the 
service.  According  to  Reginald's  testimony,  his  father  sent  him  $K)  a 
month  in  currency,  but  he  had  no  letters  or  receipts  covering  the  amounts, 
because,  as  he  said,  they  were  required  to  bum  such  things  during  the 
"flu"  epidemic.  His  pay  was  $14.80  a  month  while  he  was  a  private. 
October  4,  1917,  he  was  made  a  corporal,  and  his  pay  was  increased  to 
$36.  A  month  later  he  was  advanced  to  the  rank  of  sergeant  at  $38  a 
month.  The  government  furnished  him  his  meals,  clothing,  and 
living  quarters.    The  only  things  it  was  necessary  for  him  to  purchase 
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were  toilet  articles,  such  as  tooth  paste  and  soap.  H  he  wanted  extra 
food,  his  uniform  pressed,  or  other  extras  not  included  in  the  army  list, 
he  was  required  to  pay  for  these  items  with  his  own  funds. 

[1-7]  It  seems  too  clear  to  require  argument  that  Reginald  Olescn 
was  not  dependent  upon  his  father  for  support,  but  the  question  of  de- 
pendency is  not  controlling  here.  The  question  we  are  called  upon  to 
determine  is  whether  the  deceased  was  under  legal  obligation  to  support 
this  son  at  the  time  of  the  injury.  This  question  is  not  only  new  in  this 
state,  but  seems  to  be  one  that  has  not  had  the  attention  of  courts  of  last 
'  resort  or  other  states  that  have  been  called  upon  to  construe  Workmen's 
Compensation  Acts.  Generally  speaking,  when  a  child  arrives  at  the  age 
of  majority  the  parent  is  no  longer  under  legal  obligation  to  support  him. 
On  the  other  hand,  the  parent  is  usually  under  a  legal  obligation  to  suf^ 
port  his  minor  children.  When  a  child  who  is  physically  and  mentally 
able  to  take  care  of  himself  voluntarily  abandons  the  parental  roof  and 
leaves  its  protection  and  influence  and  goes  out  to  fight  the  battle  of  life 
on  his  own  account,  the  parent  is  no  longer  under  legal  obligation  to  sup- 
port him.  Hunt  v.  Thompson,  3  Scam.  179,  36  Am.  Dec  538.  If  a  boy 
has  attained  an  age  at  which  he  is  capable  of  supporting  himself,  neither 
justice,  reason,  nor  the  law  requires  the  parent  to  maintain  him  in  idle* 
ness.  Emancipation  is  inferred  where  the  child  contracts  for  his  services 
and  collects  and  uses  his  own  earnings.  *Scott  v.  White,  71  IlL  287;  20 
R.  C.  L.  610 ;  29  Cyd  1675.  When  a  minor  enlists  in  the  military  service 
of  this  countty,  he  ceases  to  be  a  part  of  his  father's  family,  and  puts  him- 
self under  the  control  of  the  government,  and  is  consequently  emancipated 
so  long  as  this  service  continues.  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
lOQ);  Com.  V.  Morris,  1  Phila.  381;  Baker  v.  Baker,  41  Vt  55;  Gapen  v. 
Gapen,  41  W.  Va.  422,  23  S  E.  579.  Enlistment  is  a  contract  between  the 
soldier  and  the  government,  which  involves  a  change  in  his  status,  which 
cannot  be  thrown  off  by  him  at  his  will.  In  re  Grimley.  137  U.  S.  147, 
11  Sup.  Ct.  54,  34  L.  Ed.  636.  Emancipation  works  a  severance  of  the 
filial  relation  as  completely  as  if  the  child  were  of  age  Whether  there 
has  been  an  emancipation  is  a  question  of  fact,  but  what  is  emancipation  is 
a  question  of  law.  The  facts  in  this  case  are  undisputed,  and  whether  or 
not  the  deceased,  in  view  of  the  undisputed  facts  in  this  record  was  under 
legal  liability  to  support  his  son  who  has  enlisted  in  the  militarr  service, 
is  a  question  of  law  which  this  court  must  determine.  Reginald  Olesen 
was  bom  July  21,  1898,  and  therefore  would  arrive  at  his  majority  before 
his  term  of  enlistment  expired.  The  emancipation  of  this  son  was  brought 
about  by  the  voluntary  act  of  the  parent  and  the  child,  and  we  think,  both 
on  authority  and  principle,  it  must  be  held  that  deceased  was  not  under 
legal  obligation  to  support  his  son  at  the  time  of  the  injury  in  question. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  of  Cook  county,  with  directions  to  remand 
the  cause  to  the  Industrial  Commission,  with  directions  to  confirm  the 
finding  of  the  arbitrator. 

Reversed  and  remanded,  with  directions. 
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WABASH  RY.  CO.  v.  INDUSTRIAL  COMMISSION  et  al.  (No.  13258.) 

(Supreme  Court  of  Illinois.  June  16,  1920.    Rehearing  Denied  October  7, 

1920.) 

128  Northeastern  Reporter  29a 

1.  MASTER  AND  SERVANT  —  ^'EMPLOYMENT"  WITHIN  COM- 

PENSATION  ACT  DEFINED, 

Under  Workmen's  Compensation  Act,  the  employment  is  not  limited 
to' the  exact  moment  when  the  workman  reaches  his  place  of  work,  or  to 
the  exact  moment  when  he  ceases  work,  and  it  necessarily  includes  a 
reasonable  time  and  space  before  and  after  ceasing  actual  employment, 
having  in  mind  all  of  the  circumstances. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[2].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employment) 

2.  MASTER  AND  SERVANT  —  RAILROAD  EMPLOYEE'S  INJURY 

WHILE  LEAVING  AFTER  DAY'S  WORK  HELD  ONE  "ARIS- 
ING OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT,"  WITH- 
IN  COMPENSATION  ACT. 

Where  a  railroad  roundhouse  mechanic  was  killed  by  a  switch  engine 
after  he  had  finished  his  day's  work  and  while  he  was  walking  along  the 
tracks  on  the  railway  premises  to  a  point  where,  according .  to  known 
custom,  he  intended  to  catch  a  train  on  which  he  and  other  employees 
were  allowed  to  ride  home,  the  accident  was  one**  arising  out  of  and  in 
the  course  of  the  employment,"  within  the  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Error  to  Circuit  Court,  Madison  County ;  Louis  Bemreuter,  Judge. 

Application  under  the  Workmen's  Compensation  Act  for  compensa- 
tion by  Julia  Miller,  as  administratrix  of  the  estate  of  Charles  Miller, 
deceased,  employee,  against  the  Wabash  Railway  Company,  employer. 
An  award  by  the  Industrial  Commission  in  favor  of  claimant  was  on 
certiorari  quashed  by  the  circuit  court  an  judgment  entered  for  the  em- 
ployer, and  the  claimant  brings  error.  Judgment  of  circuit  court  reversed, 
and  award  of  Industrial  Commission  confirmed. 

W.  E.  Hadley,  of  East  St.  Louis,  for  plaintiff  in  error. 

Edward  C.  Kramer,  Rudolph  J.  Kramer,  and  Bruce  A,  (Campbell,  all 
of  East  St.  Louis  (N.  S.  Brown,  of  St.  Louis,  Mo.,  of  counsel),  for  de- 
fendant in  error. 

Carter,  J.  Plaintiff  in  error  filed  an  application  for  compensati(Mi 
under  the  Workmen's  Compensation  Act  (Laws  1913,  p.  335)  for  the 
death  of  her  husband  in  1917  on  the  premises  of  defendant  in  error,  the 
Wabash  Railway  Company.  The  Industrial  Commission  entered^  an 
award  in  favor  of  the  administratrix,  but  on  review  in  the  circuit  court 
on  writ  of  certiorari  the  record  was  quashed  and  judgment  was  entered 
in  favor  of  defendant  in  error.  The  cause  has  been  brought  to  this  court 
by  writ  of  error. 
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Charles  Miller  lived  with  his  wife  and  two  children  in  Venice,  Madi- 
son county.  111.,  and  at  the  time  of  the  fatal  accident  was  worictng  as  a 
machinist  in  repairing  engines  in  the  company's  roundhouse  at  Brooklyn, 
in  the  same  county.  Power-driven  machinery  was  used  in  the  round- 
house. He  worked  there  from  7  KX)  a-  m.  to  4:00  p.  m.  each  day,  and  on 
the  day  of  his  death  finished  work  in  the  roundhouse  at  the  usual  time 
and  started  walking  down  between  two  switch  tracks  on  the  railway  pre- 
mises, apparently  to  take  a  train  for  home,  when  he  was  struck  by  a  switch 
engine  and  injured,  so  that  he  died  soon  after  he  was  taken  to  the  hospttaL 

The  evidence  tends  to  show  that  frequently  employees  whose  places 
of  residence  were  on  the  line  of  defendant  in  error's  railway  in  the  di- 
rection of  Venice,  in  going  to  and  leaving  their  work  at  the  roundhouse, 
took  the  company's  trains,  though  they  could,  and  sometimes  did,  take 
street  cars  in  going  from  Brooklyn  to  Venice  and  other  towns  in  the  vicin- 
ity. In  order  to  reach  the  train  of  the  Wabash  Railway  Company  the  cn>- 
ployees,  after  leaving  the  roundhouse,  usually  walked  down  what  was 
known  as  the  ''rip  track"  (or,  as  sometimes  called  in  the  testimony,  trades 
10  and  11)  to  a  point  in  front  of  the  yard  office  and  switchman's  shanty, 
and  it  was  while  going  along  this  track  that  the  deceased  was  struck. 
George  Eckard,  another  employee,  on  the  evening  of  the  accident  was 
walking  down  the  rip  track  (10)  to  take  a  train  and  he  saw  the  deceased 
struck  by  the  switch  engine  and  injured.  This  witness  testified  there  was  no 
path  here  different  from  other  parts  of  the  yard  on  the  premises  of  the 
railway  company,  but  the  tracks  were  covered  with  cinders,  and  men 
walked  either  down  one  of  the  tracks,  or  as  we  understand,  on  the  cinders, 
just  outside  of  the  tracks ;  that  Miller  had  taken  that  particular  train  two 
or  three  times  a  week  for  the  previous  three  months ;  and  that  witness 
had  seen  as  many  as  20  or  more  of  the  employees  take  the  same  train. 
There  was  other  evidence  in  the  record  tendnig  to  support  the  testimony 
of  Eckard  that  the  employees  frequently  took  this  train  and  walked 
across  the  yard  in  the  same  way  that  the  deceased  walked.  The  fore* 
man  of  the  Wabash  roundhouse  testified  that  since  Miller  had  b^en  em- 
ployed there  in  October,  1913,  it  was  the  custom  of  the  employees  to  walk 
through  the  yard  in  the  way  he  was  walking  and  to  ride  on  the  train  free, 
so  far  as  witness  knew.  The  evidence  shows  there  was  no  contract  with 
Miller  relative  to  furnishing  him  transportation  to  or  from  his  work. 
Some  of  the  employees  who  had  worked  for  the  company  over  five  years 
had  passes.  Miller  had  not  worked  for  it  that  long.  When  he  rode  on 
the  train  he  was  not  charged  fare  by  the  railway  company,  nor  were  any 
of  the  men  who  worked  for  the  comx>any.  The  conductor  would  simply 
go  through  the  car,  recognize  the  passengers  who  were  railroad  men,  mi 
pass  them  without  tickets.  There  were  no  instructions  from  the  railway 
authorities  for  the  men  to  take  that  train  and  no  orders  of  any  kind  in 
regard  to  the  matter.  The  evidence  also  shows  that  when  Miller  did  not 
take  the  train  going  to  and  from  his  work  he  took  a  street  car,  which 
ran  every  10  or  15  minutes  between  Brooklyn  and  Venice. 

[1,  2]  The  principal  question  here  argued  is  whether  Miller's  acddest 
arose  out  of  and  in  the  course  of  his  employment.  His  work  in  the 
roundhouse  was  completed  at  4  o'clock,  and  the  evidence  tends  to  show 
that  he  could  take  a  street  car  to  his  home  and  thus  avoid  walking  down 
the  tracks  in  the  yard  of  defendant  in  error,  but  it  also  appears  by  the 
weight  of  the  evidence  in  the  record  that  there  was  a  custom  on  the  part 
of  many  of  the  employees  to  go  down  the  tracks  to  take  a  train,  and  that 
this  custom  was  known  to  the  officials  of  the  railway  company  who  were 
in  charge  of  the  work  at  the  roundhouse.  This  court  has  held  that  an 
injury  occurring  to  an  employee  while  on  his  way  to  or  from  his  work 
may  or  may  not  arise  out  of  and  in  the  course  of  the  employment,  de* 
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pending  upon  the  special  facts  of  the  particular  case.  Fairbank  Co.  v. 
Industrial  Com.,  285  111.  11,  13,  120  N.  E.  457,  458.  The  court  said  in 
that  case: 

"When  work  for  the  day  has  ended  and  the  employee  has  left  the  pre- 
mises of  his  employer  to  go  to  his  home  the  liability  of  the  employer 
ceases,  unless  after  leaving  the  plant  of  the  employer  the  employee  is  m- 
cidentally  performing  some  act  for  the  employer  under  his  contract  of 
emplo3rment." 

It  is  clear  from  this  record  that  the  accident  occurred  on  the  pre- 
»Tiises  of  the  employer,  as  that  word  is  ordinarily  understood. 

One  of  the  controlling  factors  in  determining  the  question  here  under 
'^ronsidcration  is  whether  the  employee  at  the  time  of  the  accident  was 
"^B^rithin  the  orbit,  area,  scope,  or  sphere  of  his  employment.     The  usual 
lie  followed  in  workmen's  compensation  cases  appears  to  be  that  a  man's 
smployment  does  not  begin  until  he  has  reached  the  place  where  he  is  to 
mrork  or  the  scene  of  his  duty  and  does  not  continue  after  he  has  left 
^he  premises  of  his  employer  (Bradbury  on  Workmen's  Compk  [3d  Ed.} 
7),  and  it  is  ordinarily  held  that  if  an  employee  is  injured  on  the  pre- 
lises  of  the  employer  in  going  to  or  from  work  he  is  entitled  to  compen- 
-^^ation  for  such  injuries  (1  Honnold  on  Workmen's  Corap.  §  122;  Brad- 
"^li^ury  on  Workmen's  Comp.   [3d  Ed.]   473,  and  authorities  cited).     The 
iployment   is   not   limited  to   the   exact   moment   when   the   workman 
-eachcs  the  place  where  he  begins  his  work  or  to  the  moment  when  he 
ceases  that  work.    It  necessarily  includes  a  reasonable  amount  of  time 
•nd  space  before  and  after  ceasing  actual  employment,  having  in  mind 
fell   the  circumstances  connected  with  the  accident.    Boyd  on  Workmen's 
Zonip.  §  486.    Whether  an  employee  in  goin'g  to  or  from  the  place  of 
:iis    employment  is  in  the  line   of  his  emplo)rment  will   depend  largely 
»n  the  particular  facts  and  circumstances  of  each  case.    There  must  ne- 
cessarily be  a  line  beyond  which  the  liability  of  the  employer  cannot  con- 
rinue,  and  the  question  where  that  I*ne  is  to  be  drawn  has  been  held  to 
_         usually  one  of  fact.    Elliott  on  Workmen's  Comp.  Acts  (7th  Ed.)  41. 
"^i'he  area  of  an  employee's  duty  is  much  more  readily  ascertained  in  some 
c^as^s  than  in  others.    Where  the  premises  are  confined  to  a  single  building 
^r^r  plant  or  inclo?ure  it  is  usually  held  that  the  accident  occurring  on  the 
lE^reitttses  arises  out  of  and  in  the  course  of  the  employment,  but  when  the 
^s^ccident  occurs  on  the  right  of  way  of  a  railroad,  and  the  right  of  way 
^^xtends  for  miles  with  the  main  track  line  and  for  a  considerable  dis- 
"^ance  on  the  switch  tracks  or  in  the  yards,  it  is  much  more  difficult  to 
cSecide.    In  the  recent  case  of  Schweiss  v.  Industrial  Com.,  292  111.  90. 
1.26  N.  E.  566,  this  court  had  occasion  to  review  numerous  authorities 
"bearing  on  this  question,  and  the  cases  there  cited  will  illustrate  how  dif- 
^'erent  courts  have  viewed  this  question.     We  will  not  attempt  here  to 
Tcfer  to  those  cases  in  detail,  but  simply  cite  the  opinion  which  shows  the 
l>earing  that  such  cases  have  on  the  question  here  involved.     Some  ad- 
<litional  authorities,  however,  may  help  to  throw  light  on  the  question. 

An  accident  happened  to  a  workman  employed  in  one  of  the  de- 
partments of  the  employer's  oil  works  when  he  was  going  to  his  work  on 
a  path  on  the  employer's  premises  provided  for  the  use  of  the  workmen, 
although  at  the  time  of  the  accident  the  nearest  building  belonging  to  the 
works  was  80  yards  away  and  his  own  working  place  was  300  yards 
distant.  It  was  found  that  the  accident  arose  out  of  and  in  the  course 
of  the  emplojrment    Nicol  v.  Young's  Paraffin  Oil  Co.,    52  S.  L.  354. 

An  accident  to  a  miner  was  held  to  arise  out  of  and  in  the  course 
of  his  employment  where,  while  proceeding  above  the  ground  to  his 
work,  he  fell  and  broke  his  leg  on  the  rails  belonging  to  the  employer 
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leading  to  the  doorway  of  a  horizontal  passage  by  which  the  mine  was 
entered,  at  a  spot  some  13  feet  from  the  doorway.  Mackenzie  v.  Coltness 
Iron  Co.,  6  Sess.  Cas.  (5th  Series)  Scot.  Court  of  Session,  8. 

Where  a  miner  at  the  end  of  h-s  day's  work  changed  his  clothes,  and, 
still  carrying  a  miner's  lamp,  started  towards  the  bottom  of  the  shaft 
with  the  intention  of  ascending  to  the  top,  and  about  200  feet  from  the 
room  where  he  had  been  at  work  and  about  half  a  mile  from  the  bottom 
of  the  shaft  one  of  his  eyes  was  put  out  by  coming  in  contact  with  a 
piece  of  slate  hanging  from  the  roof,  it  was  held  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment.  Sedlock  v.  Carr  Coal  Co., 
98  Kan.  680,  159  Pac  9,  L.  R.  A.  1917B,  Z12, 

An  employee  who  was  injured  while  going  down  in  an  elevator  in 
the  building  of  his  employer  after  the  whistle  blew  to  cease  work  was 
held  to  be  injured  in  the  course  of  his  employment  Nelson  v.  i£tna  Life 
Ins.  Co.,  12  N.  &  C.  C.  A.  660,  note, 

A  stationary  engineer,  after  the  whistle  had  sounded  for  quitting 
work  for  the  day,  Jumped  over  a  pile  of  lumber  to  make  a  short  cut  out 
of  the  factory  and  fell,  breaking  his  ankle.  It  was  held  that  the  injury 
arose  out  of  the  employment.  Bennett  v.  Russell  &  Sons  Co.,  12  N.  & 
C.  C.  A.  659,  note. 

A  laborer  at  work  in  a  field  was  stopped  by  a  threatened  storm,  and 
while  going  to  his  home  across  his  employer's  land  to  avoid  the  storm 
he  stepped  on  a  plank  and  sustained  an  injury.  It  was  held  that  the  ac- 
cident arose  out  of  and  in  the  course  of  his  employment.  Taylor  v.  Jones, 
1  B.  W.  C  C.  3. 

This  court  held  in  Stephens  Engineering  (3o.  v.  Industrial  (3om.,  290 
111.  88,  124  N.  E.  869,  that  an  injury  to  an  em^rfoyee  caused  by  a  fall 
from  a  fire  escape  which  he  attempted  to  descend  for  the  purpose  of  re* 
porting  to  the  timekeeper  at  the  close  of  his  day's  work  arose  out  of  and 
m  the  course  of  his  employment,  where  it  was  customary  for  the  work- 
men to  use  the  fire  escape  as  a  means  of  descent  and  such  use  was  known 
to  the  employer,  although  there  was  another  way  of  leaving  the  place  of 
work  which  the  evidence  tended  to  show  would  be  safer  than  the  fire 
escape. 

The  great  weight  of  authority  appears  to  be  to  the  effect  that  if  the 
injured  employee  was  on  the  premises  of  the  employer  in  going  from 
his  work,  leaving  withn  a  reasonable  time,  and  following  the  customary 
or  permitted  route  off  the  premises,  the  accident  would  be  held  to  arise 
out  of  the  employment.  Boyd  on  Workmen's  Comp.  §  486.  The  leaving 
of  the  premises  where  one  is  employed  is  so  closely  connected  with  his 
employment  as  to  render  it  a  necessary  incident  thereto.  It  was  stated  in 
Terlecki  v.  Strauss,  85  N.  J.  Law,  454,  on  page  455,  89  Atl.  1023,  1024: 

''It  is  a  necessary  implication  of  the  contract  that  the  workman  shall 
come  to  his  work  and  shall  leave  with  reasonable  speed  when  the  work 
is  over." 

The  fact  that  the  employee  in  leaving  the  premises  was  following  the 
usual  and  customary  route  is  ordinarily  considered  of  weight  in  decid- 
ing that  the  accident  has  taken  place  in  the  course  of  the  employment. 
Bradbury  on  Workmen's  Comp.  (3d.  Ed.)  473-477;  Harper  on  Work- 
men's Comp.  §  36.  Beyond  question,  an  employee  will  generally  be  con- 
sidered as  being  within  the  course  of  employment  when  he  is  going  to  or 
from  his  place  of  work  while  on  the  premises  of  the  employer,  if  he  is 
following  the  customary  or  permitted  route  in  going  to  and  from  his 
work.  It  has  been  said  that  an  employee  must  not  choose  a  needlessly 
dangerous  path  to  and  from  his  work,  but  that  it  is  not  necessary  for 
him  to  use  the  path  or  place  provided  by  his  master;  that  is,  it  is  enough 
that  it  is  customarily  used  for  these  purposes  by  the  workmen  and  that  its 
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use  is  not  specifically  forbidden.  Gane  v.  Norton  Hill  Colliery  Co.,  2 
B.  W.  C.  C.  42;  McKec  v.  Great  Northern  Railway  Co.,  1  B.  W.  C.  C. 
165;  Barnes  v.  Nunnery  Coal  Co.,  4  B.  W.  C.  C.  43;  25  Harvard  Law 
Review,  411,  and  cases  cited. 

As  in  this  proceeding  the  accident  happened  before  the  employee 
reached  the  train  of  the  defendant  in  error  railway  company,  the  ques- 
tion whether  he  was  permitted  to  ride  free  has  no  controlling  force  on 
the  question  whether  the  accident  arose  out  of  and  in  thie  course  of 
employment.  In  view  of  all  the  circumstances  in  the  case,  by  the  great 
weight  of  authority  as  well  as  by  sound  reasoning,  we  think  the  conclu- 
sion follows  that  this  accident  arose  out  of  and  in  the  course  of  Miller's 
employment. 

Th€  judgment  of  the  circuit  court  will  be  reversed,  and  the  award 
of  the  Industrial  Commission  will  be  confirmed. 

Judgment  reversed. 


PERRY  COUNTY  COAL  CORPORATION  v.  INDUSTRIAL  COM- 
MISSION CT  AL.     (No.  13256.) 

(Supreme  Court  of  Illinois.  June  16,  1920.  Rehearing  Denied  Oct.  8,  1920.) 

128  Northeastern  Reporter,  333. 

MASTER  AND  SERVANT  —  COMPENSATION   FOR  LOSS   OF 
SIGHT    HELD    IMPROPERLY    AWARDED    TO    EMPLOYEE 
WITH  CONSTITUTIONAL  DISEASE  AFFECTING  VISION. 
A  coal  miner,  whose  injuries,  when  a  small  part  of  a  rock  flying  from 
a  sledge  struck  his  eye,  did  not  cause  any  defect  in  the  vision  of  both 
eyes,  which  were  defective  on  account  of  the  presence  of  exudates  be- 
hind lenses  and  pupils  caused  by  syphilis,  was  not  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376 [2].) 

Error  to  Circuit  Court,  Perry  County ;  (jeorge  A.  Crow,  Judge. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  (Hurd's  Rev.  St.  1917,  c  48,  §§  126-152)  by  Samuel  Coils,  Sr.,  the 
employee,  opposed  by  the  Perry  County  Coal  Corporation,  the  employer. 
Compensation  was  awarded  by  the  Industrial  Commission,  the  award  af- 
firmed by  the  circuit  court,  and  the  employer  brings  error.  Judgment 
reversed. 

R.  W.  Ropiequet,  of  St  Louis,  Mo.,  for  plaintiff  in  error. 

Cartwrioht,  C.  J.  Samuel  Coils,  Sr.,  was  employed  by  the  Perry 
County  Coal  Corporation  in  its  mine,  and  on  September  26,  1918,  while 
he  was  breaking  coal  with  a  sledge,  a  small  particle  of  rock,  flying  from 
the  sledge,  struck  his  left  eye  and  lodged  there.  Medical  and  surgical  aid 
were  furnished  by  the  employer,  and  he  applied  for  compensation,  al- 
leging a  loss  or  injury  to  his  sight  from  the  accident.  Upon  a  hearing 
the  arbitrator  found  that  he  had  sustained  50  per  cent.  loss  of  the  sight 
of  the  eye,  and  made  an  award  accordingly.  On  petition  for  review  of 
the  decision  of  the  arbitrator  the  Industrial  Commission  confirmed  the 
decision  and  award.  On  a  writ  of  certiorari  from  the  circuit  court  of 
Perry  county  the  decision  of  the  Industrial  Commission  was  affirmed, 
and  a  writ  of  error  was  allowed  by  this  court  to  bring  the  record  here 
for  review. 
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There  was  no  dispute  concerning  the  facts.  Coils  went  to  a  doctor, 
who  found  the  particle  of  rock  lodged  in  the  outer  coating  of  the  eye, 
at  the  junction  of  the  iris  and  the  white  of  the  eye.  There  was  some  in- 
flammation of  the  eyelids,  but  none  of  the  iris,  and  the  particle  of  rock 
had  not  gone  through  the  outer  or  sclerotic  coat  of  the  eye.  Coils  re- 
turned to  his  work  on  September  30,  and  worked  at  his  regular  employ- 
ment continuously  up  to  the  time  of  the  hearing,  in  March,  1919,  with  the 
exception  of  a  few  chance  days,  not  exceeding  four  or  five  in  all.  On 
February  16,  1919,  Coils  went  to  a  specialist  in  diseases  of  the  eye,  who 
upon  examination  found  that  hts  sight  was  defective ;  that  there  was  a 
defect  in  the  vision  of  both  eyes,  and  the  pupils  did  not  react  alike.  The 
vitreous  or  jelly  like  substance  in  the  posterior  of  the  eyes,  behind  the 
lenses  and  pupils,  was  filled  with  floating  foreign  bodies,  which  the  doctor 
called  "exudates."  Coils  had  suffered  an  injury  to  his  right  eye,  for 
which  he  received  compensation.  The  doctor  testified  that  the  lens  and 
iris  of  each  eye  were  normal,  and  the  defect  was  due  to  the  floating  ex- 
udates or  foreign  bodies,  which  were  not  caused  by  and  had  no  relation 
to  the  accident,  for  which  compensation  was  claimed,  that  the  accident 
was  not  such  as  to  increase  or  aggravate  the  existing  condition,  and  that 
the  condition  was  due  to  a  pre-existing  disease  of  many  years'  standing. 
Coils  testified  that  he  did  not  know  there  was  anything  wrong  with  the 
vision  of  his  left  eye  before  the  accident,  but  after  the  accident  he  could 
not  see  as  good  as  he  did  before,  and  had  to  look  closely  at  objects  to 
see  what  they  were.  However  that  may  be,  the  evidence  was  conclusive 
that  the  dimness  of  vision  was  not  caused  by  the  injury  complained  of. 

Whether  Coils  had  a  pre-existirife  disease,  and,  if  so,  whether  it  af- 
fected his  eyesight  or  not,  the  only  evidence  in  the  case  was  that  his 
vision  was  not  affected  by  the  accident. 

The  finding  of  the  arbitrator,  confirmed  by  the  commission  and  the 
circuit  court  was  without  foundation  because  the  defective  vision  was 
not  caused  by  the  accident.  Therefore  the  judgment  of  the  circuit  court 
is  reversed. 

Judgment  reversed. 


STANDARD  CABINET  CO.  v.  LANDGRAVK     (No.  107S7.) 

(Appellate  Court  of  Indiana,  Division  No.  1.  Oct.  7,  1900.) 

128  Northeastern  Reporter,  358. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  CANNOT  BE 

AWARDED   ON    FINDING   NOT   DISCLOSING   NOTICE   OF 

INJURY. 

A  finding  of  the  Industrial  Commission,  which  fails  to  show  em^ 
ployers'  knowledge  of  employee's  injury,  or  written  notice,  or  excuse,  as 
required  by  Workmen's  Compensation  Act,  §  22,  is  insuflficient  to  sus- 
tain an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

2.  MASTER   AND    SERVANT   —   COMPENSATION    CLAIMANT 

CANNOT,  ON  APPEAL,  AVAIL  HIMSELF  OF  RULE  OF  IN- 
DUSTRIAL BOARD,  UNLESS  PLEADED. 

On  employer's  appeal,  attacking  an  award  under  the  Workmea^s 
Compensation  Act  on  the  ground  that  the  finding  does  not  show  notice 
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ol  ioiury,  appellee  cannot  avail  himself  of  a  rule  of  the  Industrial  Board 
making  want  of  notice  a  defense  to  be  pleaded ;  the  record  failing  to  show 
tfiat  rule  was  pleaded  or  introduced  in  evidence. 
,    (For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 

4.  MASTER  AND  SERVANT  —  COMPENSATION  CANNOT  BE 
AWARDED.  IN  ABSENCE  OF  FINDING  OF  NOTICE  OF  IN- 
JURY, THOUGH  SHOWN  BY  EVIDENCE. 
An  award  cannot  be  sustained,  in  the  absence  of  a  finding  of  knowl- 

•dse  or  notice  of  injury,  as  required  by  Workmen's  Compensation  Act, 

i  22,  though  the  evidence  ^ows  knowledge  of  the  injury,  and  excuse  for 

failure  to  give  formal  written  notice. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  {  416.) 

Appeal  frono  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Philip  D. 
Landgrave,  employee,  to  recover  compensation  for  personal  injuries,  op- 
posed by  the  Standard  Cabinet  Company,  employer.  Petitioner  was 
awarded  compensation,  and  the  employer  appeals.  Reversed  and  re- 
manded. 

Josei^  W.  Hutchinson,  of  Indianapolis,  for  appellant 
Charles  R.  Hughes  and  Turner,  Merrell  &  Locke,,  of  Indianapolis, 
for  appellee. 

Batman,  J.  On  November  4,  1919,  appellee  filed  with  the  Industrial 
Board  an  application  for  the  adjustment  of  his  claim  for  compensation, 
arising  out  of  an  accident  which  he  alleges  occurred  on  April  23,  1919. 
while  ne  was  in  the  employ  of  appellant.  After  a  hearing  and  an  award 
hjf  a  single  member  of  the.  Industrial  Board,  appellant  filed  its  applica- 
tion for  review  b^  the  full  board.  Ob  such  review  the  full  board  made 
the  following  findmg: 

"And  the  fuU  board,  having  heard  the  argtunent  of  defendant's  coun- 
acl,  having  reviewed  the  evidence  and  being  dtdy  advised  in  the  premises 
finds  that  on  the  23d  day  of  April,  1919,  plaintiff  was  in  the  empk>ymenft 
ol  the  defendant  at  the  average  weekly  wage  of  $30;  that  on  said  date 
plaintiff  received  a  personal  injury  by  an  aocident  arismg  out  of  and  in 
the  course  of  his  employment,  as  the  result  of  which  plaintiff  was  wholly 
disabled  for  work  for  a  period  of  20  weeks,  and  has  such  permanent  im- 
pairment of  his  right  leg,  which  together  with  the  period  of  disability 
entitled  him  to  40  weeks  compensation." 

On  this  finding  the  board  made  an  award  in  favor  of  ai^llee,  which 
forms  the  basis  of  this  appeal. 

[1]  Appellant  contends  among  other  things,  that  the  facts  found  are 
not  sufficient  to  sustain  the  award.  This  contention  is  based  in  part  upon 
the  fact  that  the  finding  does  not  show  that  appellant,  or  its  agent  or 
representative,  had  knowledge  of  the  alleged  injury,  or  that  it  had  been 
given  written  notice  thereof,  or  that  any  excuse  existed  for  a  failure  to 
give  such  notice.  At  the  time  of  the  alleged  injury,  the  following  pro- 
vision of  the  Workmen's  Compensation  Act,  with '  reference  to  giving 
notice  of  an  injury,  was  in  force: 

"Sec.  22.  Every  injured  employee  or  his  representative  shall  im- 
mediately upon  the  occurrence  of  an  injury  or  as  soon  thereafter  as 
practicable  give  or  cause  to  be  given  to  the  employer  written  notice  of 
the  injury  and  the  employee  shall  not  be  entitled  to  physician's  fees  nor 
to  any  compensation  which  may  have  accrued,  under  the  terms  of  this 
act,  prior  to  the  giving  of  such  notice,  unless  it  can  be  shown  that  the 
Vol.  VI-<;omp.  4S. 
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employer,  his  agent  or  representative  had  knowledge  of  the  injury  or 
death,  or  that  the  party  required  to  give  such  notice  had  been  prevented 
from  doing  so  by  reason  of  physical  or  mental  incapacity  or  the  fraud 
or  deceit  of  some  third  person,  or  for  equally  good  reason ;  but  no  com- 
pensation shall  be  payable  unless  such  written  notice  is  given  within 
thirty  days  after  the  occurrence  of  the  injury  or  death,  unless  reasona- 
ble excuse  is  made  to  the  satisfaction  of  the  Industrial  Board  for  not  giv- 
ing such  notice."    Acts  1915,  p.  397. 

It  thus  appears  that  knowledge  on  the  part  of  an  employer  of  an  in- 
jury to  an  employee,  or  written  notice  of  such  fact,  within  30  days  after 
the  occurrence  of  the  injury,  was  essential  to  a  recovery  of  compensation, 
unless  facts  existed  which  excused  the  giving  of  such  notice.  The  finding 
does  not  disclose  the  existence  of  any  such  fact,  aiid  hence  must  be  held 
to  be  insufficient  to  sustain  the  award.  Indian  Creek  Coal  &  Mining  Co.  v. 
Beach  (Ind.  App.  1920)  127  N.  E.  850. 

Appellee,  in  opposit-'on  to  the  conclusion  we  have  reached  widi  ref- 
erence to*  the  effect  of  such  omission  in  the  findings,  contends  that  only 
five  facts  need  be  found  in  order  to>5ustain  an  award  of  compensation, 
and  that  knowledge,  written  notice,  or  excuse  therefor,  as  stated  above, 
is  not  one  of  them-,  c'ting  the  case  of  Munice  Foundry  &  Machine  Co. 
V.  Thompson  (1919)  123  N.  E.  196.  While  the  case  to  which  our  atten- 
tion is  called  does  not  name  the  fact  we  are  now  considering  as  one  of 
the  essential  elements  to  be  found  in  order  to  sustain  an  award,  still  the 
section  of  the  statute  quoted  above  clearly  makes  it  such,  and  we  must 
90  hold. 

[2,  3]  Appellee  next  asserts  that  such  fact  is  a  matter  of  defense, 
and,  under  the  rules  of  the  Industrial  Board  should  have  been  plead- 
ed, if  relied  upon.  If  any  such  rule  of  the  Industrial  Board  so  provides, 
appellee  cannot  avail  himself  thereof  in  this  action,  as  the  record  fails  to 
show  that  any  such  rule  was  pleaded  or  introduced  in  evidence,  and  tiiiis 
court  cannot  take  judicial  knowledge  thereof.  Hagenback  v.  Leppert 
(Ind.  App.  1917)  117  N.  E.  531;  Zeitlow  v.  Smock  (1917)  65  Ind.  A^). 
643,  117  N.  E.  665. 

[4]  Appellee  finally  contends  that  the  evidence  shows  that  appellant 
had  sufficient  knowledge  of ' appellee's  alleged  injury,  and  that  a  reasona- 
ble excuse  existed  for  the  latter's  failure  to  give  the  former  written  no- 
tice thereof.  If  it  be  admitted  that  this  is  true,  such  fact  would  not  aid 
appellee,  in  the  absence  of  a  finding  to  that  effect,  as  the  award  must  be 
sustained,  if  at  all,  by  the  facts  found. 

For  the  reasons  stated,  we  hold  that  the  facts  found  are  insufficient 
to  sustain  the  award,  and  the  same  is  therefore  reversed,  and  this  cause 
is  remanded  to  the  Industrial  Board  for  further  proceedings. 
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INDIANA  WINDOW  GLASS  CO.  v.  MAUCK.     (No,  10824.) 

(Appellate  Court  of  Indiana,  Division  No.  2.  Oct.  13,  1920.) 

128  Northeastern  Reporter,  451. 

MASTER    AND     SERVANT    —    COMPENSATION     CLAIMANT 
SHOVELING  COAL  AT  PRICE  PER  TON  HELD  NOT  "INDE- 
PENDENT CONTRACTOR." 
One  hired  at  price  per  ton  to  unload  coal   from   railroad  cars  by 

shoveling  it  out  of  the  car  to  the  bin,  tools  being  furnished  by  employer, 

is  not  an  "independent  contractor"  within  Workmen's  Compensation  Act 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,   see  Words   and   Phrases,   First   and   Second 

Series,  Independent  Contractor.) 

Appeal  from  State  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Wyatt  M. 
Mauck  for  compensation  for  injuries,  opposed  by  the  Indiana  Window 
Glass  Company,  the  employer.  From  an  award  by  the  Industrial  Board, 
the  employer  appeals.    Affirmed. 

,  i|  h'  n  I  !,  ^M  r  !^  g  I;;  p  T;'  r  •  ip  p  r  'r   r^';    i     ' 

Turner,  Merrell  &  Locke,  of  Indianapolis,  for  appellant. 
W.  A.  Cullop,  of  Vincennes,  for  appellee. 

Nichols,  J.  This  action  was  by  appellee  against  appellant  before  the 
Industrial  Board  praying  compensation  for  injuries  suffered  by  appellee 
while  unloading  coal  from  railroad  cars  to  appellant's  producing  bin  by 
shoveling  it  out  of  the  car  to  the  bin.  Appellant  furnished  appellee  the 
tools  to  work  with  and  paid  appellee  a  price  per  ton  for  his  services. 

The  question  presented  is  as  to  whether  appellee  was  an  employee 
or  an  independent  contractor.  The  substantial  facts  being  undisputed,  the 
case  falls  within  the  rule  announced  in  the  case  of  Muncie  Foundry  & 
Machine  Co.  v.  Thompson,  123  N.  E.  196.  See,  also,  Cinofsky  v.  Indus- 
trial Commission,  290  111.  521.  125  N.  E.  286. 

Upon  the  authority  of  Muncie  Foundry  &  Machine  Co.  v.  Thomp« 
son,  supra,  the  judgment  is  affirmed. 


MITCHELL  v.  MYSTIC  COAL  CO.    (No.  33310.) 

(Supreme  Court  of  Iowa.    Oct.  19,  1920.) 

179  Northwestern  Reporter,  428. 

1.  MASTER  AND  SERVANT  —  EMPLOYER  REJECTING  COM- 
PENSATION ACT  PRIMA  FACIE  LIABLE  FOR  INJURIES. 
Under  Workmen's  Compensation  Act.  Code  Supp.  1913,  §  2477-M 
(c),  •subd.  4,  it  being  shown  in  an  action  for  injury  to  an  employee 
against  the  employer,  who  has  rejected  the  act,  that  the  injury  arose  out 
of,  and  in  the  course  of,  his  employment,  there  is  a  presumption,  con- 
stituting a  prima  facie  case,  that  the  injury  was  proximately  caused  by 
the  employer's  negligence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 
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9.  MASTER  AND  SERVANT— INSTRUCTION  HELD  TO   NULL- 

IFY THE  STATUTORY  PRESUMPTION  AGAINST  EMPLOY- 

ER  REJECTING  COMPENSATION  ACT. 

Requested  instruction  in  action  against  employer,  who  has  rejected 
the  Workmen's  Compensation  Act,  that  the  jury  has  no  right  to  find  de- 
fendant guilty  of  negligence  unless  there  is  evidence  to  support  it,  nulli- 
fies the  provision  of  the  act  creating  a  presumption  of  negligence  against 
such  an  employer,  and  is  properly  refused. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  410.) 

10.  MASTER  AND  SERVANT— FINDING  THAT  EMPLOYER  RE- 
JECTING COMPENSATION  ACT  HAS  NOT  REBUTTED  PRE- 
SUMPTION   SUFFICIENT. 

It  is  enough  to  find  that  employer,  who  has  rejected  the  Work- 
men's Compensation  Act,  sued  for  injury  to  employee,  has  not  negatived 
or  j'ebutted  the  statutory  presumption  of  negligence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  410%,  New, 
vol.  7 A  Key-No.  Series.) 

Appeal  from  District  Court,  Appanoose  County;  C.  W.  Vermilion, 
Judge. 

Action  at  law  to  recover  damages  occasioned  by  the  death  of  Willard 
White  while  in  the  service  of  the  defendant  coal  company.  Trial  to  a 
jury.  Verdict  and  judgment  for  the  plaintiflF,  and  defendant  appeals. 
Affirmed. 

Howell,  Elgin  &  Howell,  of  Centerville,  for  appellant. 
John  Clarkson,  of  Albia,  and  H.  E.  Valentine,  of  Centerville^  for 
appellee. 

Weaver,  C.  J.  On  April  11.  1918,  the  defendant  company  was  en- 
gaged in  operating  a  coal  mine  in  Appanoose  county,  Iowa,  and  in  carry- 
ing on  the  work  of  said  mine  it  employed  the  services  of  the  plaintilPs 
intestate,  Willard  White.  ^On  the  day  named,  White,  in  obedience  to  the 
appellant's  directions,  was  engaged,  with  others,  in  cleaning  out  dirt  and 
rubbish  which  had  collected  in  one  of  the  mine  entries  through  whidi 
coal  was  being  removed,  and  while  so  at  work  a  large  rode  from  or  near 
the  junction  of  the  side  wall  and  roof  of  the  entry  fell  upon  him,  killing 
him  instantly.  Prior  to  this  accident  the  company  had  given  notice,  as 
provided  by  law,  of  its  rejection  of  the  terms  of  the  Employee's  Com- 
pensation Act  (Acts  35th  Gen.  Assem.  c.  147). 

The  plaintiff,  as  administratrix  of  the  estate  of  the  deceased,  brings 
this  action  at  law  to  recover  the  damages  occasioned  by  his  death. 

The  defendant  answers  by  denial  of  the  allegations  of  the  petition, 
and  pleads  affirmatively  the  death  of  White  was  the  result  of  the  dan- 
gers and  perils  naturally  incident  to  the  work  in  which  he  was  em- 
*  ployed,  and  not  in  any  degree  to  neglect  or  want  of  due  care  on  its  part 
The  answer  also  pleads  affirmatively  that  the  injury  and  death  of  de- 
ceased were  due  to  his  own  negligence. 

There  was  a  jury  trial,  and  verdict  and  judgment  in  plaintiff's 
favor  for  $3,500.    Defendant  appeals. 

[1]  I.  Counsel  for  appellant  first  deny  the  sufficiency  of  the'cvi- 
doice  to  justify  a  recovery  of  damages,  asserting  that  "there  is  not  a 
scmtilla  of  competent  evidence  to  support  the  verdict."  But  the  zeal  of 
counsel  leads  them  to  overlook  or  forget  that  the  record  shows  without 
dispute  the  employment  of  deceased  in  the  company's  "mine,  and  his  "per- 
sonal mjury  sustained  arising  out  of  and  in  the  course  of  his  eropfoy- 
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mcnt,"  and  that  our  statute  expressly  provides  that  under  such  circum- 
stances "  it  sHall  be  presumed  that  the  injury  to  the  employee  was  the  di- 
rect result  and  growing  of  the  negligence  of  the  employer ;  and  that  such 
ne^igence  was  the  proximate  cause  of  the  injury;  and  in  such  cases  the 
burden  of  proof  shall  rest  upon  the  employer  to  rebut  the  presumption 
of  negligence/'    Code  Supp.  of  1913,  §  2477m. 

Under  this  statute,  to  sustain  her  right  to  a  recovery,  plaintiff  was 
not  required  to  allege  or  prove  specific  acts  or  omissions  of  a  negligent 
character  by  the  appellant  See,  on  this  point,  Mitchell  v.  Swanwood 
Coal  Co.,  182  Iowa,  1001,  166  N.  W.  391,  where  the  subject  is  fully  dis- 
cussed. We  there  said:  "When  the  servant  has  established  the  employ- 
ment, and  that  the  injury  arose  out  of  and  in  the  course  of  his  employ- 
ment, a  prima  facie  case  of  negligence  is  made  against  the  master. '  In 
the  case  before  us  such  prima  facie  case  was  made.  The  facts  on  which 
it  rests  are  undisputed.  Whether  that  showing,  and  the  presumption 
arising  therefrom,  were  successfully  rebutted  by  the  defense  was  a  ques- 
tion of  fact  for  the  consideration  of  the  jury.  ^ 

Appellant  sought  to  meet  the  case  so  made  by  testimony  tending  to 
show  due  care  in  daily  inspection  and  in  other  precautions  to  make  the 
entry  a  reasonably  safe  place  to  work;  but  it  clearly  does  not  present 
a  case  which  enables  the  court  to  say,  as  a  matter  of  law,  that  the  burden 
which  the  statute  casts  upon  the  employer  in  such  case  has  been  success- 
fully sustained.  Counsel  on  both  sides  have  taken  much  pains  to  ex- 
plain the  practical  working  of  coal  mines  in  the  Appanoose  field,  and  the 
methods  followed  in  making  and  maintaining  entries  through  whidi 
miners  pass  to  and  from  their  work  and  in  which  tracks  are  laid  for  the 
removal  of  coal.  It  is  tmnecessary  to  extend  this  opinion  for  a  mia- 
ute  recitation  of  the  facts.  It  is  enough  here  to  say  that,  as  the  coal  is 
removed,  entries  or  roadways  several  feet  in  width  are  preserved  by 
building  on  each  side  a  wall  of  so  called  **gob''  or  waste  matter  extend- 
ing from  the  mine  floor  to  the  roof  or  cap  rock  which  overlays  tl^ 
stratum  of  coal.  The  removal  of  the  coal  is  followed  by  some  degree  of 
settling  of  the  roof,  which  finally  comes  to  rest  upon  the  side  walls  of 
gob.  To  give  head- room,  and  permit  the  operation  of  the  cars  on  which 
the  coal  is  carried  away  from  the  face,  the  height  of  the  entry  is  in- 
creased t>y  removing  a  stratum  of  clay  which  covers  the  floor  or  by  tak- 
ing down  the  cap  rock  or  some  of  it  from  the  roof. 

[2]  At  the  place  where  White  was  killed  the. cap  rock  had  been  cut 
or  arched  out,  leaving  a  ledge  or  projection  of  such  rock  extending  from 
the  side  of  the  entry  a  short  distance  into  the  upper  part  of  the  entry  and 
resting  on  the  side  wall.  How  far  this  rock  constituting  the  ledge  ex- 
tended into  or  beyond  the  gob  wall  of  the  entry  was  not  known  and  was 
not  open  to  visual  inspection,  but  there  was  testimony  from  which  the 
jury  could  find  that,  if  the  rock  was  broken  so  near  the  projection  into 
the  entry  as  to  create  danger  of  its  fallmg  or  slipping  out,  the  danger 
could  be  discovered  by  proper  sounding  and  the  peril  removed  by  tak- 
ing the  rock  down. 

Indeed,  it  would  seem  hardly  to  require  expert  or  technical  knowl- 
edge of  mining  to  suggest  to  men  of  ordinary  prudence  that  a  ledge  oi 
rock  not  more  than  a  foot  in  thickness  extending  across  the  gob  wall  into 
an  open  space,  and  subjected  to  the  tremendous  pressure  of  countless 
tons  of  superimposed  rock  and  earth  material,  would  quite  cerUinly 
break  in  due  time  (if  not  already  broken),  and  the  ledge  fall  into  the 
entry. 

There  was  testimony  also  tending  to  show  that  the  break  in  this  in- 
stance had  taken  place  at  a  point  on^  a  few  indhes  from  the  face  ol  the 
wall  and  was  not  one  of  recent  origin.  In  short,  the  circumstances  were 
such  that  even  admitting  the  truth  of  the  company's  testimony  as  to  fre- 
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quent  inspections  of  the  place  and  of  care  displayed  to  make,  the  place  rea- 
sonably safe,  it  still  remained  a  question  for  the  jury  whether,  had  that 
duty  been  properly  attended  to,  the  danger  would  not  have  been  dis- 
covered, and  the  defect  remedied  before  this  accident  occurred.  Mitchell 
V.  Mining  Co.,  181  Iowa,  600,  165  N.  W.  108. 

The  verdict  for  plaintiff  cannot,  therefore,  be  set  aside  as  being  with- 
out support  in  the  evidence. 

[3]  II.  Appellant  next  insists  that  a  new  trial  should  have  bcai 
granted  because  of  the  misconduct  of  appellee's  cotmsel  in  his  argument 
to  the  jury.  We  regret  to  say  that  the  trial  was  quite  evidently  marked 
with  an  excess  of  zeal  and  degree  of  heat  on  part  of  the  respective 
counsel  which  have  no  proper  place  in  a  court  of  justice. 

The  court  appears,  however,  to  have  made  commendable  eflFort  to 
suppress  these  exhibitions,  and  to  caution  the  jury  against  being  influ- 
enced by  anything  except  relevant  facts  considered  with  reference  to  the 
rules  of  law  laid  down  in  the  instructions. 

Altogether,  we  are  impressed  with  the  view  that  the  trial  court  did 
not  err  in  refusing  a  new  trial  on  this  ground.  It  is  not  to  be  denied  that 
appellee's  counsel  did  indulge  in  improper  statements  and  insinuations, 
but  extenuates  his  offense  by  asserting  that  appellant's  counsel  himsdf 
did  not  pla^  the  role  of  the  inoffensive  lamb,  but  assumed  an  attitude 
"funous,  violent,  impetuous,  forcible,  mighty,  as  a  vehement  wind,  a 
vehement  torrent,  a  vehement  fire  and  heat,"  and  by  such  conduct  pro- 
voked and  invited  the  retorts  and  declaration  of  which  he  complains. 
That  there  were  bushwhacking  attacks  and  counter  attacks  by  counsel 
which  deserve  condemnation  and  rebuke  must  be  conceded ;  but  they  were 
by  no  means  confined  to  one  side  of  the  controversy,  and,  in  view  of  the 
fairly  successful  efforts  of  the  court  to  hold  an  even  rein  on  the  contest- 
ants and  to  protect  the  jury  from  being  misled,  we  are  not  justified  in 
ordering  a  new  trial.  Moreover,  we  must  assume  that  the  jury  was  made 
up  of  men  of  fair  average  intelligence,  and  that  the  froth  and  foam  of 
these  wordy  battles,  however  entertaining  to  the  audience  in  the  back 
seats,  made  no  serious  impression  upon  the  minds  of  the  triers  of  £act» 
performing  their  sworn  duty  in  passing  upon  the  evidence. 

[4]  III.  It  appears  that  the  wife  and  child  of  the  deceased  were 
present  in  court  at  the  trial,  and  that  counsel  for  the  administratrix,  in 
addressing  the  jury,  referred  to  the  widow  and  orphan  more  or  less 
frequently,  and  said  they  were  the  persons  who  would  receive  the  bene- 
fit of  a  recovery  of  damages.  This  also  is  relied  upon  as  an  abuse  of 
counsel's  privilege  and  an  unfair  appeal  to  the  sympathies  and  prejudices 
-of  the  jury.  To  sustain  this  assignment  of  error  would  be  an  undue 
restriction  of  the  oratorical  privileges  of  the  advocate.  Dowdell  v.  Wil- 
cox, 64  Iowa,  721,  21  N.  W.  147;  Wissler  v.  Atlantic.  123  Iowa,  16,  98 
N.  W.  131;  Brusseau  v.  Brick,  133  Iowa.  248,  110  N.  W.  577;  Geiger  v. 
Payne,  102  Iowa,  593.  69  N.  W.  554,  71  N.  W.  571 ;  George  v.  Swaf- 
ford.  75  Iowa,  496,  39  N.  W.  804;  State  v.  Bums.  119  Iowa,  670,  94  N. 
W.  238;  State  v.  Drake,  128  Iowa,  541,  105  N.  W.  54. 

[5]  The  control  of  arguments  of  counsel  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  we  do  not  interfere  where  that  discretion 
is  not  abused. 

[6]  IV.  The  court  instructed  the  jury  that  the  appellant  was  not  an 
insurer  of  the  safety  of  its  employees,  but  was  charged  with  the  duty  of 
exercising  reasonable  and  ordinary  care  to  furnish  deceased  a  safe  place 
to  work,  unless  the  place  was  rendered  unsafe  in  the  prosecuti(m  of  the 
work  which  deceased,  with  others,  was  then  doing.  Cotmsel  say  this  was 
erroneous  because  deceased  was  not  simply  a  ''pick  miner,"  but  a  ''day 
man,  inspector,  remover  of  loose  rock,  and  assistant  pit  boss."  It  is  true 
deceased  was,  for  the  time  being,  a  "day  man";  that  is,  an  employee  who 
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was  paid  day  wages,  and  not  a  miner  paid  a  price  per  ton  for  coal  pro- 
duced. But  it  is  not  shown  that  at  the  time  of  his  injury  he  was  a  pit 
boss  or  assistant  boss,  or  was  other  than  an  ordinary  servant  or  em- 
ployee doing  a  variety  of  work  according  as  he  might  be  ordered  or  di- 
rected by  his  foreman  or  boss.  He  had  spent  much  time  as  a  mule  driver 
in  the  entries.  On  the  day  of  his  death  he  was  sent  with  others  to  shovel 
out  and  remove  the  dirt  or  mud  which  had  gathered  along  the  side  of 
the  car  track,  and  thus  facilitate  the  drainage  of  the  entry.  There  is  no 
evidence  that  he  was  under  any  duty  or  obligation  to  care  for  the  safety 
of  the  entry,  other  than  the  ordinary  duty  of  the  day  man  to  use  ordina- 
ry care  to  keep  his  eyes  open,  and,  if  he  discovered  loose  Tock  or  other 
defect  or  danger,  to  take  necessary  measures  to  correct  it  There  is 
nothing  whatever  to  show  or  to  sustain  a  findmg  that  he  was  in  any  sense 
a  vice  principal  or  representative  of  the  employer,  or  was  charged  with  the 
performance  of  the  magisterial  duty  to  maintain  the  entries  in  a  reason- 
ably safe  condition  for  the  employees  having  proper  occasion  to  use  them. 
There  was,  therefore,  no  error  in  giving  either  the  eighth  or  ninth  para- 
graphs of  the  court's  charge  to  the  juiy.  Whatever  may  have  been  his 
duty  when  engaged  in  other  lines  of  employment,  it  is  obvious  that  when 
he  was  ordered  to  work  as  an  ordinary  laborer  he  was  entitled  to  the 
same  protection  which  was  due  to  his  fellow  employees  m  such  service. 

[7,  8J  V.  Of  the  instructions  requested  by  the  defendant,  it  is  sulUCient 
to  say  that,  in  so  far  as  they  state  correct  propositions  of  law  havmg  any 
application  to  the  case,  they  are  fairly  covered  by,  or  embodied  in,  tne 
cnarge  given  by  the  court  on  its  own  motion.  The  refusal  of  plamtitt's 
request  tnat  the  court  should  warn  the  jury  against  "indulging  m  syn^pathy 
for  uic  widow  or  child,"  and  as  a  correlative  to  such  admomtion  charge 
the  jury  "to  refrain  from  entertaining  prejudice  against  the  defendant 
simpiy  oecause  he  was  and  is  a  coal  operator, '  was  not  erroneous.  So  far 
as  appears  from  anything  in  the  record,  the  court  could  nghtly  assume 
that  tue  jurors  were  fair-minded  men,  needmg  no  kindergarten  instruc- 
tions to  msure  an  honest  effort  on  their  part  to  lind  a  verdict  upon  tne 
evidence  and  the  evidence  alone. 

[9,  10]  VL  The  eighteenth  request  for  instruaions  is  that  the  jury 
hots  '*no  right  to  iind  that  defendant  was  guilty  of  negligence  in  any 
respect  in  regard  to  the  maintenance  of  the  entry,  unless  tnere  is  evidence 
no  support  such  hnding.'  The  request  was  properly  refused.  The  force 
and  efiect  of  the  proposition  is  to  repeal  tne  statute  which  makes  the 
occurrence  of  mjury  to  the  employee  arising  out  of,  and  in  the  course 
of,  his  employment,  presumptive  evidence  that  the  employer  was  negligent, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury,  and  the 
burden  is  on  the  employer  to  rebut  such  presumption.  Hence,  to  sustain 
a  recovery  of  damages,  the  jury  need  not  hnd  alhrmatively  that  defendant 
was  guilty  of  some  specific  negligent  act  or  omission,  but  it  is  enough  if, 
in  view  of  all  the  evidence,  the  jury  huds  that  defendant  has  failed  to  neg- 
ative or  rebut  the  statutory  presumption. 

VII.  Other  errors  assigned  upon  instruction  given  and  requests  for 
instructions  refused  and  upon  rulings  in  matters  of  evidence  are  entirely 
too  numerous  to  justify  us  in  extending  this  opinion  for  their  discussion 
in  detail.  The  record  is  one  of  imusual  volume,  and  prepared  with  slight 
reference  to  our  rules,  but  we  have  examined  it  at  length  with  care  and 
find  no  reversible  error.  So  far  as  the  exceptions  taken  raise  questions 
pertinent  to  the  issues  tried,  they  are  governed  and  controlled  by  the  con- 
clusions we  have  annotmced  in  the  foregoing  paragraphs  of  this  opinion. 
Of  other  points  made,  it  may  be  said  they  reflect  the  erroneous  view 
which  pervades  much  of  appellant's  argument,  that  plaintiff,  in  addition 
to  proof  that /the  injury  to  deceased  arose  out  of  and  in  the  course  of 
his  employment,  must  also  prove  that  defendant  was  guilty  of  negligence 
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with  respect  to  some  specific  act  or  omission  inconsistent  with  dtic  care 
for  the  safety  of  its  employees,  a  propsition  which  we  have  repeatedly 
pointed  out  is  without  merit  in  this  case,  since  the  enactment  of  the  sta^te 
Code  Snpp.  of  1913,  §  2477m,  which  places  the  burden  of  negativing  or 
rebutting  the  presumption  of  liability  on  the  employer. 

[11]  VIII.  Appellant's  final  contention  is  '^at  in  any  erent  the 
damages  assimied  are  grossely  excessive." 

At  Ae  date  of  his  death  White  was  about  36  years  oW.  His  ex- 
pectancy of  life  was  3©.32  years.  He  had  been  married  about  14  years, 
and  was  survived  by  his  widow  and  a  minor  child.  He  was  a  man  of  sober 
and  industrious  habits.  His  earnings  were  about  $S  per  day.  He  had 
exp«ided  $800  to  $1,008  for  furniture,  and  paid  cosiderabk  sums  for 
medical  and  surgical  services  rendered  his  family,  and  at  the  time  of 
his  death  had  $350  in  toik  and  in  hand.  He  was  an  experienced  miner, 
and  so  far  as  appears  was  in  good  health,  with  reasonable  prospect  of 
living  out  his  expectancy.  The  jmy  assessed  the  damages  to  his  estate 
lat  $3,500. 

Assuming,  as  we  must,  upon  the  record,  that  the  plaintiff  was  entitfed 
to  recorer  damages  in  some  reasonable  amount,  ^e  award  made  by  the 
jury  does  not  appear  to  be  unreasonable  or  extravagant;  or,  to  say  At 
least,  is  not  so  manifestly  excessive  as  to  indicate  that  the  jury  was  in- 
fluenced  or  swayed  b^  passion  or  prejudice.  That  a  young  married  man 
of  good  and  industrious  habHs,  with  an  earning  capacity  of  $1,500  per 
year,  and  having  a  life  expectancy  of  30  y^ears  or  more,  may  reasonsMy 
be  expected  to  accumulate  an  estate  of  the  present  worth. of  $3,500,  is  an 
estimate  which  hardly  justifies  counseFs  fiery  denuciation  as  an  "ummti- 
gated  outrage."  We  fuid  in  it  nothing  whtdi  justifies  us  in  interfenng 
with  the  verdict. 

In  closing  this  discuasion,  it  may  be  said  it  is  true  the  statute  to  whidi 
references  has  been  made  places  the  defendant  at  considerable  disad- 
vantage as  compared  with  the  position  it  would  occupy  if  all  the  com- 
mon-law rales  applicable  to  negligence  cases  of  this  class  were  stiH  arail- 
ablc  to  the  employer.  But  having  deliberately,  and  of  its  own  choice,  re- 
futed to  accede  to  the  terms  of  the  Workmen's  Compensation  Act.  and 
elected  to  submit  to  the  alternative  liability  imposed  upon  employaers 
taking  that  course,  it  has  no  grotmd  of  just  complaint  if,  when  suit  is 
brought,  it  finds  difficulty  in  avoiding  the  statutory  restrictions  which  Hmil 
its  defenae.  , 

We  find  no  good  reason  for  setting  aside  the  vierdict  or  ordering-  a 
new  trial.    The  judgment  below  is  affirmed. 

L«dd,  Stevens,  and  Arlhur,  JJ.,  cooair. 


••» 


REID  et  al.  v.  AUTOMATIC  ELECTRIC  WASHER  CO.,  Inc.  et  aL 

(No.  33376.) 

(Supreme  Omn  of  Iowa.    October  4,  1920.) 

179  Northwestern  Reporter  323. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION- 

ER'S  LEGAL  CONCLUSIONS  REVIEWABLE. 

Legal   conclusions  of   the  compensation  comnussioner   may   be   re- 
viewed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  |  417(6].) 
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2.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION- 

ER'S UNWARRANTED  FINDINGS  NOT  CONCLUSIVE. 

Where  there  is  no  sufficient  competent  evidence  in  the  record  to 
warrant  the  compensation  commissioner  in  finding  servant  was  not  en- 
gaged m  patting  down  factory  windows  when  killed,  the  finding  is  not 
conclusive  under  Acts  37th  Gen.  Assem.  c.  270,  §  17. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  PRESUMABLE  THAT  SERVANT 

WAS  PERFORMING  DUTY   WHEN   INJURED., 

The  presumption  is  that  deceased  servant  was  in  the  performance  of 

his  duty  to  close  factory  windows  when  killed  by  collapse  of  the  part 

of  the  building  he  "was  in,  caused  by  a  tornado. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

4.  MASTER  AND  SERVANT  —  EVIDENCE  HELD  TO  SHOW  IN- 

JURY IN  EMPLOYMENT  WITHIN  COMPENSATOIN  ACT. 

In  proceedings  for  compensation  for  death  of  factory  foreman  crushed 
by  collapse  of  his  part  of  the  building  in  a  wind  storm,  evidence  held  suf- 
ficient to  show  that  the  servant  was  in  that  part  of  the  building,  pursuant 
to  his  duty  to  close  windows,  and  so  was  killed  in  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

6.  MASTER  AND  SERVANT  —  COMPENSATION  COMMISSION- 

ER'S   FAILURE   TO    CONSIDER    AFHDAVIT    OF    ABSENT 

WITNESS  HELD  ERROR. 

In  proceedings  for  compensation  for  death  of  a  factory  foreman 
killed  in  collapse  of  the  building  during  a  windstorm,  affidavit,  of  a 
fellow  employee,  in  the  army  at  the  time  of  trial,  that  the  deceased 
servant  was  attempting  to  close  windows,  a  part  of  his  duty,  at  the  tin>e 
of  the  accident,  should  have  been  considered  and  given  weight  as  evi- 
dence in  connection  with  the  other  circumstances,  and  the  industrial 
board  and  compensation  commissioner  erred  in  not  considering  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

7.  MASTER  AND  SERVANT  —  INJURY  BY  COLLAPSE  OF  FAC- 

TORY DURING  WINDSTORM  HELD  ONE  ''ARISING  OUT  OF 
AND  IN  COURSE  OF  EMPLOYMENT"  WITHIN  COMPEN- 
SATION ACT,  NOT  ACT  OF  GOD. 

A  fatal  injury  to  a  factory  foreman  crushed  when  walls  of  the  build- 
iog  collapsed  on  account  of  a  high  wind  as  he  was  attempting  to  dose 
windows,  a  part  of  his  duty,  held  to  have  arisen  out  of  and  in  the  course 
of  his  employment,  and  not  to  have  been  caused  by  an  act  of  God. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  ofher  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Appeal  from  Jasper  District  Court,  Jasper  County;  Chas.  A.  Dewey, 
Judge. 

This  is  a  pro(ceeding  under  the  Iowa  Workmen's  Compensation 
Statute  (Acts  37th  Gen.  Assem.  c.  270),  by  dependents,  to  recover  for 
the  death  of  a  workman  from  an  injury  alleged  to  have  arisen  out  of 
and  in  the  course  of  his  employment  by  defendants.  The  claim  was  dis- 
allowed by  the  arbitration  committee,  before  which  the  evidence  was 
taken.  The  evidence  was  all  certified^  and  was  properly  before  the  com- 
missioner, the  distirct  court,  and  is  Mfore  us.    On  review  before  the  in- 
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dustrial  commissioner,  the  conclusion  of  the  arbitration  cominittcc  was 
sustained.  From  this  ruling,  on  appeal  to  the  district  court,  there  was 
a  finding  for  defendants,  confirming  the  decision  of  the  commissioner, 
and  the  claimant's  appeal  was  dismissed  on  the  merits,  and  judgment 
rendered  against  them  for  costs.  The  claimants  plaintiff,  appeal.  Reversed 
and  remanded. 

O.   P.   Meyers,  of   Newton,   for   appellants. 

Stipp,  Perry,  Bannister  &  Starzinger,  of  Dcs  Moines,  for  appellees. 

Preston,  J.  No  question  is  made  but  that  claimants  were  depend- 
ents, and  the  committee  found  that  deceased,  George  M.  Reid,  was  con- 
tributing $20  per  month  to  their  support.  Deceased,  4n  unmarried  man, 
and  claimants,  constituted  one  family.  Two  of  claimants  are  his  parents. 
Deceased  was  in  the  employ  of  defendant  washer  company,  and  was  one 
of  its  foremen.  The  factory  was  a  block  long  east  and  west,  with  various 
partitions — an  exit  at  the  west,  and  another  to  the  east,  through  the  office. 
The  west  part  of  it  was  two  stories  high,  and  the  east  part  four  stories. 
Deceased  worked  in  the  southwest  comer  of  the  second  floor  of  the 
four-story  part,  with  windows  near  him.  He  was  injured  May  21,  1918. 
and  died  a  few  hours  afterwards.  He  was  injured  by  debris  from  the 
higher  part  of  the  building  crashing  through  to  where  deceased  was, 
caused  by  a  windstorm  about  5  o'clock  in  the  afternoon  of  that  date.  The 
factory  was  partly  destroyed.  The  regular  quitting  hour  was  6  p.  m. 
There  are  stairs  from  one  floor  to  another.  The  president  of  defendant 
factory  testifies: 

''Foremen  were  all  instructed,  especially  when  weather  was  threaten* 
ing,  to  see  that  all  windows  within  their  jurisdiction  were  closed  when 
they  quit  work.  At  the  time  of  his  death,  Reid  was  foreman  in  his 
department.  His  duties  as  foreman,  as  regards  closing  windows  when 
the  gong  rang,  were  the  same  as  foremen  in  all  departments,  that  upon 
leaving  work  for  the  day  all  windows  of  that  particular  department  must 
be  closed.  We  sound  a  gong  at  regular  hours  for  commencing  and  clo&ing 
work,  electric  factory  horns  and  signals,  operated  automatically,  by  a  mas- 
ter clock,  and  for  an  emergency,  and  dismissing  men  at  odd  hours.  We 
have  an  extension  of  this  system  into  the  office,  in  the  nature  of  a  push 
button.  Pressure  on  this  push  button  blows  the  horns.  On  this  particular 
day,  after  watching  the  storm  approach  some  five  minutes — it  was  prob- 
ably going  to  be  severe — I  concluded  that  the  men  should  be  dismissed  from 
the  building,  which  was  done  by  pushing  this  button  and  sounding  the 
alarm  all  over  the  building.  I  operated  the  horn  when  the  accident  oc- 
curred, in  a  series  of  short,  quick  blasts,  intended  as  a  danger  signal, 
that  something  wa^  wrong.  I  wished  the  men  to  leave  their  places 
of  work  and  hunt  places  of  safety.  It  was  not  like  the  sound  at  regular 
quitting  hour,  when  there  wais  no  unusual  occurrence.  He  (deceased) 
also  did  some  work  in  the  northwest  comer  of  the  same  room  and  floor, 
and  he  would  naturally  be  obliged  to  close,  or  see  that  all  windows  in 
his  jurisdiction  were  closed,  which  would  include  both  southwest  and 
northwest  corners.  The  instructions  were  to  close  the  windows,  because 
we  didn't  know  how  serious  a  storm  was  coming  up.  I  tried  to  arouse 
the  men  and  women,  and  get  them  out  quick.  They  had  not  been  in- 
stmcted  as  to  any  particular  whistle  that  indicated  to  them  that  they 
must  leave  the  building;  the  crushing  in  of  south  wall  caused  his  death. 
It   was   over   in   a   short   time   after   gong   sounded." 

Some  of  the  witnesses  refer  to  the  sounding  of  the  gong  or  horn 
as  a  whistle — that  it  takes  the  place  of  a  whistle.  This  sounding  of  goiig 
can  mean  only  one  of  two  things,  either  the  commencing  or  stopfnng  of 
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work.  The  foremen  in  every  other  department  did  close  their  windows 
at  this  time,  as  testified  by  the  president    The  president  testified  further: 

"In  watching  the  storm,  it  was  five  minutes  before  I  thought  there 
was  any  danger,  or  was  much  scared." 

A  witness  testified: 

"He  censured  himself  because  he  had  not  blowed  it  sooner." 

It  is  shown  that  the  usual  way  for  the  men  to  leave  the  factory,  when 
quitting,  was  in  the  west  part  of  the  factory,  through  a  stairway  in  the 
west  room  of  the  entire  factory,  a  room  beginning  some  50  feet  west  of 
the  four-story  part;  that  the  men  went  west  to  that  room  and  stairway 
to  get  out  when  the  gong  was  sounded;  all  went  west.  The  four-story 
part  of  the  building  was  swept  off  and  went  over  and  fell  and  crashed 
on  second  story  part,  and  down  through.  A  witness  testifies  that  as  he 
went  west  to  get  put,  he  met  some  men  going  east,  near  west  room  of 
factory.  Would  not  swear  it  was  deceased;  were  all  in  a  hurry.  The 
father  of  deceased,  who  had  worked  in  the  factory  a  few  days  before  the 
date  in  question,  testifies: 

"I  was  working  on  the  third  floor  of  the  defendant's  factory.  A 
workman  said  to  me,  'there  is  an  awful  looking  cloud  out  there.'  I  opened 
a  window  and  looked  out,  and  thought  the  cloud  was  high,  and  would  go 
over  us,  dosed  the  window,  and  started  bafck  to  work,  when  the  gong 
sounded  a  warning  oi  closing.  The  rest  started  to  leave  the  room  and 
passed  me.  I  looked  out  the  south  window  and  began  to  see  boards  and 
other  debris  flying  in  the  air.  I  landed  on  the  second  floor  and  had  to  go 
past  the  bench  where  George  worked,  but  he  wasn't  there.  Just  as  I 
approached  the  stairs  leading  to  the  first  floor  I  met  him  coming  back  on 
the  run.  Where  I  met  him  was  west  of  the  part  that  was  crushed  in. 
I  passed  him,  I  would  say,  30  feet— I  had  got  beyond  where  the  crash 
came.  When  it  came,  I  stopped,  knowing  it  useless  to  go  farther.  The 
instant  I  stopped,  I  commenced  calling,  and  started  back,  realizing  he 
might  be  caught  in  that  crash.  I  saw  the  limbs  of  a  man,  projecting 
from  under  the  debris ;  the  rest  of  the  body  was  covered.  I  commenced 
uncovering,  and  saw  it  was  my  son.  I  was  working  in  east  part  on  third 
Qoor.  When  I  heard  the  gong,  I  went  to  stair  leading  from  the  third 
to  second  floor,*  and  then  went  west,  on  the  second  floor,  right  past  the 
bench  where  my  son,  George,  worked,  and  kept  on  going  west;  and 
met  him  right  near  and  little  this  side  of  the  stairs  leading  from  the 
second  floor  to  the  first ;  in  west  part  of  factory.  This  was  approximately 
about  60  feet  west  of  bench  where  he  worked ;  he  was  then  going  east, 
and  I  was  gonig  west  to  get  out  I  was  on  the  run — ^was  walking  fast. 
I  met  nobody  else.  Several  others  were  just  ahead  of  me,  but  all  were 
going  west,  toward  the  exit  The  gong  is  used  the  same  as  a  whistle  in 
a  factory.  It  was  a  violent  storm.  Would  have  been  extreemly  bad  if  it 
had  been  closer  to  the  ground.  Several  fatcories  and  residences  were 
damaged.  My  son  was  the  only  one  killed,  and  Mr.  Newquist  was  the 
only  one  severely  injured,  as  I  recollect.  Defendant's  factory  was 
damaged  the  greatest." 

This  witness  testified  further  on  cross-examination  by  defendants, 
and  without  objection,  as  follows: 

''Mr.  Newquist  was  injured  the  same  time  as  my  son.  His  position 
in  factory  was  timekeeper. 

"Q.  Do  you  know  what  he  (Newquist)  was  doing  at  the  time  of  the 
accident?     A.  Yes. 

"Q.  State  what  he  was  doing.  A.  He  was  going  over  from  his  office 
to  the  factory,  and  he  started  to  leave  (help)  by  son  to  close  some  of  the 
windows,  and  the  crash  came  and  caught  both  of  them." 
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On  redirect  examination  of  witness  by  claimants,  this  appears: 

*'Q.  You  were  asked  in  regard  to  where  Mr.  Newquist  was  at  the  time 
of  this  storm,  and  what  he  was  doing,  and  so  on.  Can  you  state  more 
in  detail  about  Newquist,  as  to  what  he  had  done,  or  said  to  your  son  and 
what  your  son  was  doing?  A.  This  I  can  state  from  the  statement  I  have 
from  him. 

"Q.  I  would  not  refer  to  that.  State  a  little  more  in  detail.  You 
spoke  of  him  a  while  ago.    A.  Newquist  told  me  he  was  in  the  act  of — 

"Mr.  Parmenter  (  for  defendants)  :  We  object  to  the  statement  of 
what  he  was  told,  as  hearsay  evidence  as  to  what  Newquist  said.  He; 
perhaps,  will  be  available  as  a  witness. 

"Mr.  Meyers   (for  claimants)  :   You  went  into  it. 

"Court:   Objection  overruled. 

"Mr.  Parmenter:   Ruling  of  court  objected  to.     * 

"A.  (continued).  Mr.  Newquist  said  that  (jeorge  was  in  the  aa  of 
closing  the  windows,  and  he  started  to  help  him  when  the  crash  came, 
and  that  was  the  last  that  he  knew.     He  was  unconscious." 

On  examination  by  the  chairman  of  the  committee,  witness  testified 
further,   without   objection: 

**Mr.  Newquist  was  employed  in  defendant's  factory  as  timekeeper;  he 
was  going  back  through  the  factory,  and  saw  George  in  the  act  of  dosioff 
the  windows ;  he  was  injured  pretty  badly ;  think  his  nose  was  broken ; 
did  not  think  he  would  recover  for  some  hours. 

Redirect  examination    (by  claimants)  : 

"Mr.  Newquist  is  now  at  Camp  Pike.  He  was  drafted  in  the  military 
service.  I  wrote  him  in  regard  to  this  matter,  and  he  sent  me  this  af- 
fidavit. [Affidavit  is  marked  "Exhibit  B."]  This  statement  I  referred 
to  before.     My  son  belonged  to  Sunday  school." 

Exhibit  B,  the  affidavit  just  referred  to,  was  offered  in  evidence  and 
the  following  objection  and  record  appears: 

"Mr.  Parmenter:  Defendants  object  thereto  because  it  is  not  the  best 
testimony;  that  it  purports  to  be  an  affidavit  of  a  witness  for  whom  the 
law  has  provided  a  way  that  he  can  be  reached.  It  would  be  decidedly 
unfair  to  this  defense  not  to  give  them  an  opportunity  to  cross-examine. 

"Chairman:  Why  could  not  the  deposition  be  had? 

*'Mr.  Meyers:  Well,  he  didn't  know,  hardly,  where  he  would  be. 
We  knew  he  was  at  Camp  Pike  just  a  few  days  ago.  It  has  practically 
all  been  given  through  his  own  questions. 

"Chairman:  Exhibit  B,  offered  by  claimants,  may  go  in.  It  is  under- 
stood that  a  voucher  of  that  kind  cannot  be  taken  with  as  much  value  as  a 
deposition,  and  can  only  be  taken  for  what  it  is  worth. 

"Mr.  Parmenter:  Ruling  of  the  court  excepted  by  defense." 

Exhibit  B  is  as  follows: 
"State  of  Arkansas.    County  of  Pulaski, 

"I.  Edward  J.  Newquist,  having  been  duly  sworn,  in  the  case  where- 
in L.  D.  Reid  is  plaintiff,  and  is  defendant  testify  the  following 

state  of  facts: 

"On  the  21st  of  May,  1918,  I  was  in  the  employ  of  the  Automatic 
Electric  Washer  Company,  of  Newton,  Iowa,  in  the  cs^city  of  time- 
keeper, and  had  been  in  their  employ  for  several  months.  About  5  o'clock 
of  the  above  date  I  was  in  the  office  of  said  company  when  the  storm 
ai^roached,  and  I  started  to  walk  back  through  the  factory.  I  met 
deorge  Reid,  who  went  to  close  a  window,  and  I  started  to  help  him,  but 
before  I  reached  him  the  crash  came,  catching  both  of  us.     I  was  on- 
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conscious  for  some  time.  I  remember  that  George  had  passed  beyond  the 
part  that  was  afterwards  wrecked  by  the  storm,  but  came  back  to  close 
the  windows;  a  duty  which  his  position  required  hinn  to  perform,  and  ^ 
doing,  lost  his  life.    Signed  and  sworn  to,  October  26,  1918,'*  etc. 

Some  of  the  witnesses  refer  to  the  storm  as  a  windstorm,  others  as  a 
violent  storm,  and  others  as  a  tornado.  Such  is  the  substance  of  the  testi- 
mony, so  far  as  it  relates  to  the  matters  presented,  which  arc  whether 
it  was  shown  that  deceased  was,  at  the  time  he  was  injured,  engaged  in 
the  act  of  putting  down  the  windows,  which  was  a  part  of  his  duty  under 
his  employment,  and  whether  his  injury  arose  out  of  employment,  and 
whether  his  injuryi'waB  brought  about  1^  an  act  of  God,  rather  than  by 
the  employment  The' arbitration  committee,  in  finding  for  the  defendant, 
held  that  the  injury  suffered  by  deceased  did  not  arise  out  of  his  employ- 
ment, and  was  not  a  personal  injury,  within  the  meaning  of  the  Iowa 
compensation  laws,  for  the  reason  that  it  was  brought  about  by  an  act 
of  God,  rather  than  by  the  empliyment  This  position  was  sustained  by 
the  decision  of  the  commissioner.  The  order  and  finding  of  the  com- 
missioner states,  in  part: 

"Review  is  instituted  by  dependent  parents  upon  the  ground  thatvthe 
facts  in  evidence  do  not  support  the  finding  of  the  arbitration  committee. 
George  Reid  was  at  work  on  second  floor  of  his  employer's  plant  when 
the  alarm  was  sounded  calling  workmen  to  s^ek  safety  from  the  ap- 
proaching storm.  His  father  testified  that  as  he  was  approaching  the 
stairs  leading  to  first  floor,  he  met  his  son  coming  back  on  the  run ;  that 
is  to  say,  running  away  from  the  stairway  through  which  workmen  were 
seeking  to  escape.  Claimants  contend  that  he  was  returning  for  the 
purpose  of  closing  windows  in  south  side  of  building.  Defendant  sug- 
gests the  theory  that,  finding  the  stairway,  commonly  used*  in  a  con- 
gested condition  from  a  rush  of  workmen,  he  turned  back  to  seek  exit  at 
another  stairway  to  first  floor.     There  is  no  tangible   support   for  the 

c(Mrtention  of  claimant  apart  from  the  affidavit  of  Edward  J.  Newquist. 

*    *    * 

Affidavits  are  admitted  in  evidence  in  compensation  hearings  for  the 
purpose  of  corroboration,  but,  standing  alone,  are  not  assumed  to  be 
available  for  the  establishment  of  vital  issues. 

"The  record  does  not  justify  the  assumption  that  the  purpose  of 
closing  windows  was  in  the  mind  of  George  Reid  when  he  was  caught  in 
the  collapsing  building.  It  is  incumbent  upon  the  claimant  in  all  com- 
pensation cases  to  establish  by  preponderance  of  evidence  vital  issues 
involved.  However  plausible  conjecture  may  be,  it  is  not  sufficient  basis 
for  an  award.  The  question  uppermost  in  this  consideration  is:  Did 
the  death  of  George  Reid  arise  out  of  and  in  course  of  his  employment? 
The  record  does  not  establish  this  essential  basis  of  compensation,  either 
in  fact  or  in  law.  If  it  were  assumed  that  this  workman  was  at  the  time 
of  his  fatal  injury  bait  upon  the  purpose  of  closing  the  windows  as 
claimed,  this  fact  is  not  established,  and  if  it  were  established  there  would 
yet  be  wanting  elements  of  compensable  relationship  deemed  essential 
in  compensation  jurisdiction  generally." 

[1]  The  commissioer  in  his  finding  then  proceeds  to  refer  to  the  case 
of  Griflith  V.  Cole  Bros.,  183  Iowa,  415,  165  N.  W.  577,  L.  R.  A.  1918F. 
923,  which  he  considered,  to  a  considerable  extent  as  analogous  to  the  case 
at  bar,  and  held  that  the  arbitration  committee  did  not  err  in  finding 
that  dependents  of  deceased  were  not  entitled  to  compensation,  for  the 
reason  that  his  accidental  death  was  brought  about  by  an  act  of  God, 
rather  than  by  the  employment.  It  may  be  remarked  in  passing  that  this 
case  is  referred  to  in  note  to  Wiggins  v.  Board,  54  Mont  335,  170  Pac. 
9,  L.  R.  A.  1918F,  932,  at  page  937,  Ann.  Cas.  1918E,  1164,  it  is  thought 
the  decision  is  placed  upon  the  wrong  ground.    On  appeal  to  the  district 
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court,  a  hearing  was  had  upon  the  transcript,  certified  by  the  conmiission- 
cr,  and  exhibits  and  only  matters  so  transcripted  were  considered.  The 
district  court  dismissed  the  appeal,  as  before  stated.  The  first  question 
is  whether  it  was  shown,  either  by  hersay  evidence,  not  objected  to,  or  by 
affidavit  of  Newquist,  or  both,  that  deceased  was,  at  the  time  of  his  in- 
Jury,  engaged  in  the  act  of  putting  down  the  windows,  which  was  a  part 
of  his  employment,  or  a  part  of  his  dut'es  under  his  employment.  It 
seems  to  be  conceded,  inferentially  at  least,  by  counsel  for  appellees,  and 
by  the  commissioner,  that  if  it  had  been  proven  that  deceased  was  putting 
down  the  windows,  compensation  would  be  due,  unless,  as  counsel  for 
appellees  contend,  and  the  commissioner  held,  the  injury  was  caused 
by  the  act  of  God.  It  is  contended  by  appellees  that  the  affidavit  was 
inadmissible  to  prove  that  deceased  was  putting  down  the  windows  at  the 
time  he  was  injured.  They  argue  that  the  rule  ought  not  to  be  estab- 
lished in  the  hearing  of  compensation  cases  that  affidavits  are  admissible, 
and  that  it  would  be  a  farce  to  try  such  cases  in  that  manner,  and  they 
urge  that  the  bars  should  not  be  thrown  down,  and  frauds  encouraged  by 
decision  that  these  cases  may  be  so  tried.  Doubtless  the  same  argument 
wa9#made  before  the  committee  and  the  commissioner  considered  and 
held,  as  a  matter  of  law,  that  the  affidavit  could  not  be  considered,  and 
it  is  equally  apparent  <that  no  consideration  was  given  by  either  to  the 
hearsay  evidence,  or  to  the  affidavit.  If  they  were  laboring  under  a 
misapprehension  as  to  law,  and  for  that  reason  did  not  consider  the 
evidence,  and  if  either,  or  both,  who  seem  to  have  taken  that  view. 
Hearsay  evidence  on  that  point  went  in  without  objection,  and  the  af- 
fidavit was  admitted  over  objection.  But  it  is  plain  that  both  tfic 
committee  and  the  conuniss'oner  may  be  considered,  and  establish  the 
fact,  then  it  becomes  question  of  law  for  us.  The  record  as  to  both 
matters  is  before  us,  and  if  they  may,  under  the  circumstances,  be  con- 
sidered, then  there  is  no  d'spute  in  the  evidence  on  the  point  as  to  what 
deceased  was  doing,  and  it  becomes  our  duty  to  enter  such  decree  as  will 
enforce  the  legal  rights  of  the  parties,  as  disclosed  by  the  facts  appear- 
ing in  the  record.  Legal  conclusions  of  comn*issioner  may  be  reviewed. 
Griffith  V.  Cole  Bros .  183  Iowa.  415,  422,  165  N.  W.  577,  L.  R.  A.  1918F, 
923;  In  re  Annie  McNicol,  215  Mass.  497,  102  N.  E.  697,  L.  R.  A.  1916A, 
306;  Dietzen  Co.  v.  Board.  279  111  11.  116  N.  E.  684,  Ann.  Cas.  191^. 
764;  Bradley  v.  Board,  283  111.  468,  119  N.  E.  615;  Holbrook  v.  Hotel 
Co.,  200  Mich.  597,  166  N.  W.  876. 

[2]  If  this  evidence,  undisputed  as  it  is,  may  be  considered,  and  it 
disallowed  and  not  considered  by  the  commissioner,  under  a  mistake  of 
of  law,  then  there  was  no  sufficient  competent  evidence  in  the  record  to 
warrant  the  commissioner  in  finding  that  deceased  was  not  engaged  in 
putting  down  the  factory  windows,  and  in  such  a  case  his  findings  would 
not  be  conclusive,  under  section  17,  chapter  270,  Acts  37th  G.  A. 

[3,  4]  I.  Appellees  suggest  the  theory  that  deceased  turned  back  to 
seek  exit  at  the  east,  or  at  another  stairway  to  the  first  floor,  and  that 
his  going  east  is  compatible  with  that  theory.  Some  of  the  cases  hold 
that  there  may  be  a  recovery  when  a  party  is  going  to  or  from  his  work, 
or  the  place  of  the  performance  of  his  duty.  Appellee  contends  diere  is 
no  evidence  that  he  was  closing  windows  at  the  time  of  his  injury,  and  the 
commissioner  seems  to  have  so  held  when  he  said  that  there  is  no  tang^ 
ible  support,  apart  from  the  affidavit  of  Newquist,  that  deceased  was  re- 
turning for  the  purpose  of  closing  windows  in  the  south  side  of  the  build- 
ing. But  we  think  there  is  more  to  the  evidence  than  this,  even  outside 
the  hearsay  statements  and  the  affidavit.  It  seems  to  us  that,  considering 
all  the  circumstances  and  the  proper  inferences  to  be  drawn  therefrom,  the 
other  proof  comes  very  near,  if  indeed  it  does  not,  establish  the  fact 
that  deceased  was  in  that  act,  and  in  the  performance  of  his  duty.     It 
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appears  without  dispute  that  the  purpose  in  sounding  the  alarm  was  that 
the  employees  might  escape  to  a  place  of  safety;  all  others  but  deceased 
and  Newquist  got  out  of  the  factory  safely,  and  were  iminjured;  deceased 
was  near  the  west  entrance,  and  doubtless  coulcj  have  escaped  as  well  as 
the  others,  but  he  turned  back.  He  was  found  buried  under  the  debris 
near  the  place  where  he  would  naturally  be  in  closing  the  windows.  It 
was  his  duty  to  close  them,  and  the  presumption  is,  not  that  he  was  not 
in  the  performance  of  his  duty,  but  rather  that  he  was  Sugar  Co.  v. 
Shraluka.  64  Ind.  App.  545,  116  N.  E.  330,  332.  But  conceding,  for  the 
purpose  of  the  argument,  that  alt  these  circumstances  do  not  quite  estab- 
I'sh  the  fact,  slight  evidence  would  be  sufficient,  if  undisputed,  to  con- 
nect up  the  other  circumstances.  We  think  the  statements  of  the  father, 
though  hearsay,  admitted  as  they  were,  and  /he  affidavit,  clearly  make 
the  connection,  and  establish  the  fact.  Taking  up  now,  and  considering 
first,  the  question  as  to  the  hearsay  evidence,  which,  as  saM.  went  in 
without  objection,  and  further  it  was  brought  out  by  the  defendants 
themselves  on  cross-examination.  We  are  considering  now  the  verbal 
statements  of  the  father  of  deceased,  which  the  evidence  shows  were 
based  upon  the  sworn  statement  of  Newqu'st.  in  the  affidavit.  The  statute, 
bearing  upon  the  questions,  both  as  to  whether  hearsay  evidence  and  the 
affidavit  may  be  considered  as  proof,  provides: 

''While  sitting  as  an  arbitration  committee,  or  when  conducting  a 
hearing  upon  revew.  or  in  the  making  of  any  investigation  or  inquiry, 
neither  the  commissioner  nor  the  arbitration  committee  shall  be  bound 
by  common  law  or  statutory  rules  of  evidence,  or  by  technical  or  for- 
mal rules  of  procedure,  but  may  hold  such  arbitrations  or  conduct  such 
hearings  and  make  such  investigations  and  inquiries  in  the  manner  best 
suited  to  ascertain  the  substantial  rights  of  the  parties."  Chapter  270, 
Acts  37th  G.  A. 

In  referring  to  another  provision  of  the  Compensation  Act,  we  said 
in  R'"sh  V.  Cement  Co ,  170  N.  W.  532.  535.  that  the  provsions  of  the  act 
are  hiehly  remedial,  and  should  be  liberally  construed  without  regard 
to  technical  rules,  so  as  to  carry  out  the  purpose  and  object  of  the  act. 
See.  also,  Sugar  Co.  v.  Shraluka,  sunra.  Same  rule  applies  to  the  words 
"arising  out  of  and  in  the  course  of  his  employment."  Paperboard  Co.  v. 
Lew?s,  65  Tnd.  App.  356.  117  N.  E  276. 

In  MHchell  v.  Phillips  Mining  Co..  181  Iowa,  600,  at  page  607,  165 
N^  W.  106.  we  said,  in  speaking  of  some  of  the  provisions  of  the  act, 
that  a  radical  change  was  made  with  reference  to  the  matter  of  evidence, 
and  that  the  purpose  of  the  act  was  to  provide  a  system  whereby  em- 
ployers and  emploved  might  escape  the  evils  of  personal  injury,  litiga- 
tion, etc.  We  think  it  was  the  purpose  of  the  Legislature  to  relax  some- 
what the  rules  of  ev'dence,  and  that  the  proceedings  should  be  more  in- 
formal than  an  ordinary  proceeding  at  law.  We  have  so  held  as  to 
plcad^'ngs  in  probate.  Charlton  Nat.  Bank  v.  Whicher,  163  Iowa,  571,  145 
N.  W.  299. 

r5]  We  have  a  statute  Csection  49bWh4,  Suppl.  Supp.  1915)  that  trial 
may  be  had  upon  affidavits  in  a  contempt  proceeding,  where  a  party  may 
be  sent  to  jail.  That  statute  also  provides  that  it  may  be  tried  upon  af- 
fidavits, or  that  either  party  may  demand  production,  and  oral  examina- 
tion of  the  witnesses  It  is  the  general  rule  that  a  material  fact  at  issue 
may  be  established  by  hearsay  ev'dence.  where  the  same  is  admitted  with- 
out objection.  Hege  v.  Tompkins  (Ind.  App.)  121  N.  E.  677.  679.  Same 
principle  as  to  secondary  evidence.  Kenosha  Stove  Co.  v.  Shedd.  82 
Iowa.  540.  544.  48  N.  W.  933.    In  the  Hege  Case  supra,  the  court  said : 

"The  reasons  for  adopting  the  above  rule  in  ordinary  civil  actions 
apply  with  even  greater  force  in  hearings  before  the  Industrial  Board. 
It  is  evidently  the  intent  of  the  Workmen's  Compensation  Act  tfiat,  by 
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concise  and  plain  summary  proceedings,  controversies  arising  under  the 
same  should  be  promptly  adjusted  by  a  simplified  procedure,  unham- 
pered by  the  more  technical  forms  and  intervening  steps  which  sometimes 
incumber  and  delay  ordinary  civil  actions.  ♦  ♦  ♦  In  harmony  with 
the  manifest  intention  of  the  act,  this  court /has  held  that  the  Industrial 
Board  is  not  bound  by  the  rules  of  court  procedure  in  civil  actions*  Ha- 
gcnback  v.  Leppert,  117  N.  E.  531." 

[6]  It  was   further  said  in  the  Hege  Case  that  the  board   had  a 
right  to  consider  the  hearsay  evidence  which  was  admitted  without  objec- 
tion, and  give  it   such   probative   force   as   it  might  believe  it  merited, 
under  all  the  facts  and  circumstances.    In  Indemnity  Co.  v.  Ace.  Comcn., 
174  Cal.  290,  163  Pac  60,  it  was  held  that  a  provision  in  the  law  per- 
mitting hearsay  evidence  of  declarations  of  deceased  employer  relating 
to  his  injury  is  not  unconstitutional.    In  Fogarty  v.  Biscuit  Co.,  221  N. 
Y.  20,  116  N.  E.  346,  hearsay  evidence  was  considered.     In  the  instant 
case,  neither  the  board  or  commissioner  gave  any  consideration  to  Ac 
hearsay  evidence,  since  it  is  not  referred  to,  and  doubtless,  under  the 
same  mistaken  view  of  the  law  that  they  expressed  in  holding  that  the 
affidavit  could  not  be  considered.     We  think  this  language  is  applicaUe 
as  applied  to  our  statute  before  set  out,  which  provides  that  in  hearings 
before  the  arbitration  committee  or  the  commissioner  they  shall  not  **bc 
bound  by  common  law  or  statutory  rules  of  evidence."     As  said,  this 
evidence   was   first   drawn   out   by   defendants   on   cross-examination   of 
claimant's  witness,  wherein  witness  had  stated  that  deceased  was  in  the 
act  of  putting  down  the  windows  when  the  storm  struck.    It  is  true,  on 
redirect  examination,  defendants  objected,  but  the  evidence  was  already 
in.    Defendants  may  not  now  complain,  after  having  brought  out  the  evi- 
dence themselves.    Riordan  v.  Guggerty,  74  Iowa,  688,  39  N.  W.  107.    An 
affidavit  is  in  a  sense  hearsay.    Had  the  lower  tribunals  the  right  to  con- 
sider the  affidavit?    We  think  so.    It  was  so  held  in  Moran  v.  Rodgers  9t 
Hagerty,  180  App.  Div.  821,  168  N.  Y.  Supp.  410.  where  it  was  held  that 
affidavits  of  parents  in  Ireland  should  be  received  to  prove  dependency 
under  the  New  York  Compensation  Act,  which  is  somewhat  analogous 
to  ours,  in  so  far  as  it  relaxes  to  some  extent  the  rules  of  evidence. 
Some  of  the  discussion  in  paragraph  I  of  the  opinion  is  applicable  here, 
and  we  think,  under  the  statute  before  quoted,  the  board  and  commis- 
sioner had  the  right  to  consider  the  affidavit.    It  may  be  that  they  were 
not  compelled  to  do  so,  but  as  we  have  shown,  it  was  not  given  any  con^ 
siderat!on,  under  a  mistaken  view  of  the  law,  and  their  finding  was  not 
based  thereon.     It   is   doubtless  true   that  the  board   and  commissioner 
have  a  discretion  in  the  matter.     Circumstances  might  be  such  that  Acy 
m-ght  require  that  the  person  should  be  called  as  a  witness,  if  that  were 
practicable,  or  possibly  require  the  party,  under  the  statute,  to  appear 
for  cross-examination  in  regard  to  the  statements  in  the  affidavit  or  per- 
haps in  a  proper  case,  to  disregard  the  affidavit.    We  do  not  mean  to  hcid 
that  these  cases  should  be  tried  on  affidavits.     But  here  was  an  excep- 
tional case.    There  was  no  other  witness  present  with  the  deceased  but 
Newquist.    He  was  in  the  service. 'located  in  a  distant  state,  and  liable  to 
be  ordered  to  some  other  point  at  any  time.    So  far  as  we  know,  he  may 
have  been  in  France,  or  on  his  way  there,  at  the  time  the  evidence  waa 
taken  in  this  case.    It  would  have  been  safer  for  defendants'  employees, 
and  a  .protection  to  their  property  from  a  windstorm,  that  the  windows 
should  be  closed.     It  vras  the  duty  of  deceased  to  close  them.     If  it  be 
true  that  he  was  in  the  performance  of  that  duty,  and  in  attempting  to 
protect  the  lives  of  the  other  employees  and  defendants^  property  he  IkM 
his  life,  ought   his  dependents  be   deprived   of  the  benefit   of  the   evi- 
dence of  Newquist,  under  the  statute  before  quoted,  simply  because  they 
were  unable  to  produce  him  in  person?     We  are  clearly  of  the  opinion 
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that  the  afidavtt  thoul<l  have  been  considered*  and  given  weight  in 
eoniKction  with  the  other  circumstances,  and  that  at  a  matter  of  law  the 
board  and  commissioner  erred  in  not  considering  it,  and  their  finding 
that  deceased  was  not  so  engaged  is  without  support.  Our  first  thought 
was  to  remand  the  case  to  the  district  court  with  directions  to  send  it 
back  to  the  oommissioaer^  that  he  might  mc^e  a  finding  of  facts,  taking 
inta  consisderation  the  evidence  referred  to  in  the  prior  paragraph,  and 
this  paragraph  of  the  opinion.  But  the  evidence  is  all  before  us,  and 
as  we  thmk  it  is  undisputed  that  deceased  was  putting  down  die  windows 
at  the  time  he  was  injured. 

5.  This  brings  .us  to  the  question  whethe^  deceased  was  killed  by  an 
act  of  God,  and  not  by  reason  of  an  injury  arising  out  of  his  employment. 
Appellees  cite  and  rely  upon  Griffifth  v.  Cole  Bros.,  183^  Iowa,  415,  165  N. 
W.  577,  L.  R-  A,  1918F,  923,  Pace  v.  Appanoose  County.  184  Iowa,  498. 
168  N.  W.  916,  and  the  statute  (section  2477m,  1913  Supp.).  They  con- 
sit^  the*  injury  by  the  windstorm,  in  this  case,  as  like  an  injury  from 
lightning,  while  appellants  argue  that  there  is  a  difference,  for  that  a  bolt 
of  lightning  is  but  an  instant  flash,  while  the  windstorm  in  this  case 
was  seen  in  the  daytime  for  some  time  in  advance,  and  could  have  been 
guarded  against,  and  that  the  defendants  did  attempt  to  give  warning, 
in  order  that  deceased  and  others  might  escape  to  a  place 'of  safety;  They 
say,  further,  that  a  storm  of  this  kind  could  be  seen  a  long  distance  and 
guarded  against,  and  that  the  delay  of  the  defendants  in  giving  the  alarm 
was  negligence  on  the  part  of.  defendant  factory,  and  renders  the  se^ 
called  act  of  God  no  defense.  On  this  they  cite  Holmq^ist  v.  Gray  Con- 
struction Co.,  169  Iowa,  502,  151  N.  W.  828;  Shoe  Co.  v.  Railway,  130 
Iowa,  123,  106  N.  W.  498,  5  L.  R.  A.  (N.  S.)  882,  8  Ann.  Cas.  45. 

Appellees  say  further,  that  it  is  apparent  that  deceased,  at  work  in 
defendant's  factory,  was  under  no  greater  hazard  of  being  killed  by  the 
windstorm  than  any  other  citizen  who  was  within  the  area  of  the  storm ! 
that  he  was  not  subiected  to  a  causative  danger  peculiar  to  the  work^  and 
not  common  to  the  neighborhood;  that  at  the  time  of  his  injury,  while  in 
defendant's  factory,  he  was  subject  to  no  other  or  different  hazard  than 
that  to  which  he  would  have  been  subject,  had  he  been  sitting  in  church 
within  the  area  of  that  storm.  This  might  be  so,  if  there  was  a  gen- 
eral destruction  of  all,  or  substantially  all,  the^  buildings,  churches,  etc, 
in  the  path  of  the  storm.  Deceased  and  Newquist  were  the  only  ones  in- 
jured. The  president  of  the  factory  company  says  his  purpose  was,  and 
that  he  contemplated  that  by  sounding  the  gon&  those^  in  the  factory 
could  escape  therefrom,  to  a  place  of  safety.  There  seems  to  have  been 
more  hazard  for  deceased  at  the  place  he  was,  and  where  his  duty  re- 
quired him  to  be,  than  any  other  place.  In  1  Corpus  Juris,  1172,  a  variety 
of  definitions,  differing  somewhat  in  their  mod<e  of  expressions,  are  given. 
It.  is.  there  said,  also,  that  in  a  popular  sense  every  occurrence  is  mediate- 
or  immediately  an  act  of  God.  One  definition  is  that  it  is  an  act  of  na- 
ture, which  implies  entire  exclusion  of  all  human  agency,  that  which  is 
occasioned  by  the  violence  of  nature,  and  at  page  1174,  it  is  said : 

"The  principle  embodied  in  all  of  the  definitions  is  that  the  act  must 
be  one  occasioned  exclusively  by  the  violence  of  nature,  and  all  human 
agency  is  to  be  excluded  from  creating  or  entering  into  the  cause  of  the 
mischief.  When  the  effect,  the  cause  of  which  is  to  be  considered,  is 
found  to  be  in  part  the  result  of  the  participation  of  man,  whether  it  be 
from,  active  intervention,  or  neglig^ence,  or  failure  to  act,,  the  whole  oc^ 
currence  is  thereby  humanized,  as  it  were,  and  removed  from  the  opera- 
tion of  the  rules  appTicable  to  the  acts  of  God." 

Again: 

*Tf  divera  causes  concur  in  a  loss,  the  act  of  God  being  one,  but  not 
the  proximate  cause  it  does  not  discharge  from  liability.''    Page  1176. 
VoU  VI— Com^  44. 
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The  wind  is  doubtless,  as  many  other  things  arc,  according  to  ^e 
law  books,  an  act  of  God,  but  here  human  agencies  participated.  For  in- 
stance, the  defendants  made  it  the  duty  of  deceased,  and  gave  him  di- 
rections to  be  at  this  particular  and  more  hazardous  place,  to  put  down 
the  windows,  when  the  alarm  was  given  for  the  storm  as  it  approached, 
when  the  men  were  to  be  dismissed.  Deceased  was  not  struck  by  the 
wmd  itself,  as  a  bolt  of  lightning  might  strike  him,  but  the  falling  wall, 
which  was  built  by  human  agency,  and  not  strong  enough  to  withstand  the 
wind— lack  of  diligence  in  giving  the  alarm,  perhaps— and  other  things 
shown  in  the  record.  There  is  no  question  of  negligence  in  this  case. 
These  circumstances  are  referred  to,  to  show  that  deceased  was  not  in- 
jured solely  by  the  act  of  God,  but  to  show  that  there  was  some  causal 
relation  between  the  injury  and  the  employment,  a  part  of  his  employ- 
ment being  to  ck)se  the  windows,  or  as  said  in  Pace  v.  Appanoose  Coun- 
ty. 184  Iowa,  498,  168  N.  W.  916: 

"A  causal  connection  between  the  conditions  under  which  the  work 
is  required  to  be  performed  and  the  resulting  injury" 
— and  as  stated  in  the  Griffith  Case,  that: 

"The  accident  arose  because  of  something  I  [deceased]  was  doing  in 
the  course  of  my  employment,  and  because  I  was  exposed  by  the  nature 
of  my  employment  [putting  down  the  windows,  as  the  storm  approached 
after  the  alarm  was  sounded]  to  some  particular  danger  [the  falling  wall 
at  that  place]." 

In  Fiarenzo  v.  Richards,  93  Conn.  581,  107  Atl.  564,  it  was  held  that 
the  words  ''causal,"  "cause,"'  and  "proximate  cause"  are  not  employed  in 
a  technical  sense,  and  that  the  act  itself  must  be  construed,  and  not  de- 
cisions which  may  seem  to  limit  the  act.  Under  the  circumstances  here 
shown,  surely  deceased  was  subjected  to  "a  causative  danger  peculiar 
to  the  work,  and  not  common  to  the  neighborhood." 

In  Ahern  v.  Spier,  93  Conn.  151,  105  Atl.  340,  it  was  held  that  the 
fact  that  the  employer  was  not  exposed  to  greater  danger  than  others  in 
the  same  employment  is  immaterial.  We  have  such  winds  or  storms 
here.  Houses  and  factories  are  built  somewhat  with  reference  thereto, 
and  of  sufficient  strength  to  withstand  all  ordinary  winds.  Not  so  as  to 
lightning.  The  evidence  does  not  show  that  the  storm  was  an  imprec- 
edented  one.  This  storm  was  seen  approaching  for  some  time,  prior  to 
the  accident,  and  some  thought  it  was  too  high  to  do  damage.  It  cannot 
always  be  known  in  advance  how  serious  it  may  be.  Sometimes  they 
look  dangerous,  but  nothing  comes  of  it.  But  it  was  seen  in  time  to  take 
some  precautions,  and  the  president  of  defendant  factory,  after  some 
delay  which  he  regretted,  gave  the  alarm.  His  purpose  was,  as  he  says, 
in  order  that  the  men  might  escape  from  the  more  dangerous  position  in 
the  building,  to  a  safer  place — perhaps  to  a  storm  cave  or  cellar.  At 
any  rate,  all  did  escape  except  deceased  and  Newquist.  Suppose  all  the 
circumstances  were  the  same  as  here — the  directions  and  duty  to  close 
the  windows,  the  alarm,  the  act  of  closing  the  windows,  the  falling  wall, 
the  injury— but  instead  of  a  windstorm  there  had  been  a  fire,  could  there 
be  any  question  about  deceased  being  injured  in  the  course  of  his  em- 
ployment, and  that  the  injury  arose  out  of  the  employment?  It  is 
clear  to  us  there  could  be  no  question  about  it.  Or  suppose  the  wall  in 
question  had  been  blown  down  by  an  ordinary  wind,  what  ought  the  test 
to  be?  That  there  would  be  liability  under  the  same  conditions  if  the 
wind  had  a  velocity  of  20  miles  an  hour,  but  no  liability  if  the  velocity 
was  60  miles  an  hour.  Manifestly  we  may  not  lay  down  any  definite 
rule.  In  Andrew  v.  Failsworth  Industrial  Society,  2  K.  B.32  (90  L.  T. 
N.  S.  611),  an  English  case,  where  a  bricklayer  was  killed  by  lightning, 
while  working  on  a  scaffold,  some  23  feet  from  the  ground,  it  was  held 
that  the  height  of  his  position  subjected  him  to  a  peculiar  danger,  and 
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risk  from  lightning,  and  that  his  death  arose  out  of  his  employment. 
This  case  is  referred  to,  in  the  Griffith  Case,  at  page  431,  as  being  a  case 
where  a  workman  on  a  high  scaffolding  was  kept  at  work  during  a  storm. 
In  a  like  sense,  in  the  instant  case,  deceased  was  kept  at  work  during  this 
storm,  in  that  he  was  directed  by  the  defendants,  and  it  was  a  part  of 
his  duty,  to  put  the  windows  down  for  the  storm.  See  other  lightning 
cases  cited  in  the  Griffith  Case,  183  Iowa,  at  page  430,  165  N.  W.  at  page 
582  (L.  R.  A.  1918F,  923).    It  is  there  said  that— 

"It  is  not  intended  to  hold  that  injuries  from  lightning  can  in  no 
case  be  due  to  an  industrial  employment.  It  has  been  rightly  said  that 
Aey  can  be." 

In  the  Pace  Case,  supra,  we  quoted  from  the  McNicol  Case  as  fol- 
lows: 

"It  'arises  out  of  the  employment  when  there  is  apparent  to  the  ra- 
tional mind,  upon  consideration  of  all  the  circumstances,  a  causal  con- 
nection between  the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  Under  this  test,  if  the  injury  can  be 
seen  to  have  followed  as  a  natural  incident  of  the  work  and  to  have  been 
contemplated  by  a  reasonable  person  familiar  with  the  whole  situation  as 
a  result  of  the  exposure  occasioned  by  the  nature  of  the  employment, 
then  it  arises  *out  of*  the  employment.  But  it  excludes  an  injury  which 
cannot  fairly  be  proximate  cause,  and  which  comes  from  a  hazard  to 
which  the  workman  would  have  been  equally  exposed  apart  from  the 
employment.  The  causative  danger  must  be  peculiar  to  the  work,  and 
not  common  to  the  neighborhood.  It  must  be  incidental  to  the  character 
of  the  business,  and  not  independent  of  the  relation  of  master  and  serv- 
ant. It  need  not  have  been  foreseen"  or  expected,  but  after  the  event  it 
must  appear  to  have  had  its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  source  as  a  rational  consequence." 

The  opinion  also  quotes  from  another  case  as  follows: 

"For  an  accident  to  arise  out  of  and  in  the  course  of  the  employ- 
ment, it  must  result  from  a  risk  reasonably  incidental  to  the  employ- 
ment." 

And  we  said  in  the  Pace  Case: 

"What  the  law  intends  is  to  protect  the  employee  against  the  risk  or 
hazard  taken  in  order  to  perform  the  master*s  task." 

In  the  instant  case,  under  all  the  circumstances  shown,  the  danger 
was  incidental  to  the  character  of  the  business,  and  the  protection  of  the 
property  and  the  lives  of  other  employees;  it  was  not  independent  of  the 
relation  of  master  and  servant ;  deceased  wouM  not  have  been  equally 
exposed  to  the  same  danger  apart  from  the  employment ;  the  risk  of  haz- 
ard taken  by  deceased  was  in  order  to  perform  the  master's  task;  there 
was  causal  connection  between  the  conditions  under  which  the  work  and 
the  duties  of  deceased  was  required  by  defendant  to  be  performed,  and 
the  resulting  injury;  the  accident  resulted  from  a  risk  reasonably  inci- 
dental to  the  employment,  and  the  duties  of  deceased  thereunder. 

[7]  Applying  the  doctrine  of  the  foregoing  case  to  the  instant  case, 
we  think  the  injury  to  deceased  arose  out  of  and  in  the  course  of  his 
emplo3rment.  Other  cases  are  cited  by  appellants  on  this  point,  which 
they  say  are  somewhat  analogous;  but,  conceding  they  are  not  entirely 
so,  we  shall  not  stop  to  review  them,  but  simply  cite  them:  State  ex 
rel.  V.  Drstrict  Court,  138  Minn.  131,  164  N.  W.  585,  L.  R.  A.  1918C,  116 
(freezing)  ;  State  ex  rel.  v.  District  Court,  138  Minn.  260,  164  N.  W  917 
L.  R.  A.  1918F,  921  (sun  stroke)  ;  Kanscheit  v.  Garrett  Laundry  Co..  101 
Neb.  702,  164  N.  W.  708  (heatstroke)  ;  Young  v.  Furniture  Co.,  101  Neb. 
696.  164  N.  W.  712,  L.  R.  A,^1918B.  1001  (heatstroke). 
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Other  cases  where  this  question  is  discussed  arc:  Rayner  v.  Sligfa 
Furniture  Co,  180  M:ch.  16^  146  N.  W.  665,  L.  R.  A.  1916A,  22,  Ana. 
Ca».  1916A,  386,  and  note  at  pages  40  and  232.  In  this  note  at  page  40  it 
is  said: 

'The  determination  of  this  question  presents  one  most  difficult  pro- 
blem in  connection  with  the  act.  It  has  been  said  that  each  case  must 
depend  upon  its  own  circumstances,  and  cannot  be  solved  by  reference  to 
any  formula  or  general  principle."  ' 

Cases  arc  cited  to  support  the  proposition.  See,  also,  in  connection 
with  the  M*:nnesota  and  Nebraska  Cases  above,  L.  R  A.  1917D,  114, 
iV)te ;  Kunze  v.  Detroit  Shade  Tree  Co.,  192  Mich.  435,  158  N.  W.  851. 
L.  R.  A.  1917A,  252,  where,  employees  traveling  on  the  streets,  it  may 
be  taken  into  account  that  they  are  subjected  to  the  danger  of  beiiig 
struck  by  street  cars,  automobiles,  etc.     The  court  said: 

"Deceased  received  his  injury  during  the  hours  of  employment  vAiiXt 
actively  engaged  in  performing  work  for  his  master,  in  accordance  with 
duties  imposed  upon  him  by  his  emplosrment."  Mahowald  v.  Thompson. 
134  Minn.  113.  158  N.  W.  913.  159  N.  W.  565. 

Employee  kept  on  the  street  in  charge  of  his  employer's  team;  sub- 
jecting him  to  the  dangers  of  collisions  with  other  teams,  runaways,  etc, 
the  court  said: 

,  If  an  employer  has  "a  teamster  upon  the  streets  of  a  large  city,  where 
he  not  only  had  to  look  out  for  his  own  safety,  but  also  for  that  of  his 
employer's  team,"  negligence  "necessarily  accentuated  the  street  risks  to 
him  above  those  to  other  occasional  travelers,  it  suffices  for  the  conclu- 
sion that  this  accident  arose  out  of  his  emplojrment.  Although  the  risk 
from  the  accident  in  question  may  be  said  to  be  external  to  the  employ- 
ment yet  the  employment  caused  a  special  degree  of  exposure  to  this 
risk." 

See,  also,  In  re  Emma  L.  Brightman  v.  Terry,  220  Mass.  17,  107  N. 
E.  5!^,  L.  R.  A.  1916A,  321,  where  the  death  was  from  heart  disease  of 
a  cook  upon  a  boat,  due  to  exertions  in  saving  his  personal  effects  when 
the  vessel  began  to  sink.  Held  that  the  death  arose  out  of  and  in  tile 
course  of  his  employment.     The  court  said: 

"It  was  an  implied  term  of  such  service  as  this  that  the  employee 
might  use  reasonable  effort  to  this  end  in  an  exigency  like  that  which 
arose.  ♦  ♦  ♦  It  was  in  the  course  of  his  employment  to  live  upon  the 
lighter.  Whatever  it  was  reasonable  for  any  one  to  do,  leaving  a  sinking 
vessel,  which  was  his  temporary  home,  was  within  the  scope  of  his  em- 
ployment. The  standard  to  be  applied  ♦  ♦  ♦  is  that  which  the  ordi- 
nary'man,  required  to  act  in  such  an  emergency,  might  do  while  actuated 
with  a  purpose  to  do  his  duty.  ♦  *  ♦  In  the  case  at  bar  there  may  be 
found  to  be  apparent  to  the  rational  mind  a  causal  connection  between 
the  employment  and  the  thing  done  by  the  employee  at  the  time  of  the 
sinking  of  the  lighter." 

Other  instances  where  it  was  held  that  the  injury  arose  out  of  and 
in  the  course  of  the  employment  are:  Pekin  Cooperage  v.  Commission, 
285  III.  31,  120  N.  E.  530,  where  there  was  an  assault  by  one  employee  up- 
on another,  the  dispute  concerning  the  employer's  work.  Rowland  v. 
Wright.  1  K.  B.  963,  where  a  workman  was  bitten  by  a  cat  habitually 
kept  on  the  premises.  Barone  v.  Piano  Co.,  101  Misc.  Rep.  669,  167  N. 
Y.  Supp.  933,  where  an  employee  was  bitten  by  a  dog  kept  with  the  con- 
sent of  the  employer  in  part  of  the  premises  where  employee's  duties 
required  him  to  go.  In  Nevich  v.  Railway,  90  N.  J.  Law,  228,  100  AtL 
234,  L.  R.  A.  1917C,  847,  employee  assaulted  while  reclaiming  his  em- 
ployer's property,  by  his  direction.     Baum  v.  Commission,  288  111.  516, 
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123  N.  E,  625,  6  A*  L.  R.  1242,  where  a  workman  voluntarily  performs 
an  act  during  an  emergency  which  he  has  reason  to  believe  is  in  the  in- 
terest of  his  ennployer.  In  that  case,  the  employee  was  fatally  wound- 
ed by  strikers,  while  he  was  trying  to  save  his  employer  and  other  em- 
ployees from  mjury.  Mueller  v.  Board,  283  111.  148^  118  N.  E.  1028,  L. 
R.  A.  1918F,  891,  Ann.  Cas.  1918E,  808,  where  a  foreman,  a  half  hour 
before  time  to  begin  work,  went  to  another  building  to  telephone  for 
lumber,  and  was  struck  by  an  automobile.  Held  that  ordering  materials 
being  an  incidental  duty,  in  discharging  which  the  use  of  the  telephone 
in  a  nearby  building  was  as  much  in  the  course  of  his  employment  as  if 
a  tel^one  had  been  installed  m  the  building  under  construction,  and  be- 
ing used  by  the  employee.  In  Fogarty  v.  Biscuit  Co.,  221  N.  Y.  2(^  116 
N.  E.  346,  the  court  held  that  the  position  of  night  watch  was  exposed  to 
the  dangers  of  the  bc^ery  business.    The  court  said: 

"This  court  has  ^iven  a  more  liberal  construction  to  the  compensa- 
tion law,  and  held  that:    *Where    ♦    ♦    ♦    an  employee  is  injured  while 
performing  an  act  which  is   fairly  incidental  to  the  prosecution  of   a 
business  and  appropriated  in  carrying  'it  forward  and  providing  for  its 
needs,  he  or  his  dependents  are  not  to  be  barred  from  recovery  because 
such  act  is  not  a  step  wholly  embraced  in  the  precise  and  characteristic 
process  or  operation  which  has  been  made  the  basis  of  the  groHp  in  ^hich 
employment  is  claimed.'     Matter  of  Larsen  v.  Paine  Drug  Co.,  215  N. 
Y.  252,  256,  112  N.  E.  725,  727.    The  .principle  has  been  extended  to  cover 
injuries  to  night  watchmen.    Matter  of  White  v.  Railway,  216  N.  Y.  653, 
110  N.  E.  1051,  affirmed  in  United  States  Supreme  Court,  March  6.  1917, 
N.  Y.  C.  R.  Co.  V.  White,  37  Sup.  Ct.  247,  243  U.  S.  188,  61  L.  Ed.  667." 
As  a  nkatter  of  law,  on  the  undisputed  evidence  before  us,  we  axe 
of  opinicm^that  defendants  are  not  relieved  from  the  payment  of  com- 
pensation on  the  ground  that  deceased  was  injured  and  killed  by  the  act 
of  God.    We  are  of  opinion  that  he  was  injured  in  the  course  of,  and  that 
the  injury  arose  out  of  his  employment, 'and  that  claimants  are  entitled 
to  compensation.    Wages  of  deceased,  and  the  amount  he  was  coatribu- 
ing  to  claimants,  and  the  other  elements  necessary  as  a  basis  for  the 
allowance  of  compensation,  were  shown,  or  conceded  before  the  board, 
but  this  feature  of  the  case  has  not  been  argued,  and  we  shall  not  stop 
to  figure  h  out.    The  cause  is  reversed  and  remanded  to  the  district  court, 
with  directions  to  allow  compensation  in  accordance  with  this  opinion, 
and  the  law  and  the  evidence.    Reversed  and  remanded. 
Weaver,  C.  J.,  and  Evans,  J.,  concur. 

Salinger,  J.  (concurring  specially).  No  distinction  should  be  based 
on  the  fact  that  one  injury  was  caused  by  the  act  of  God  in  creating  a 
windstorm,  and  that  another  was  due  to  the  act  of  God  in  creating  light- 
ning. Nor  do  I  deem  the  naked  fact  that  injury  was  caused  by  any  act 
of  God  to  be  controlling.  And  nothing  in  Griffith  v.  Cole,  militates 
against  a  recovery  in  the  case  before  us.  That  case  distinctly  holds  that 
death  from  being  struck  by  lightning  may  be  compensable.  The  test  is 
not  whether  the  injury  was  caused  by  an  act  of  God  but  is  whether  the 
one  injured  was  by  his  employment  specially  endangered  by  the  act  of 
God,  be  it  lightning  or  windstorm.  This  decedent  was  more  exposed  to 
such  injury  than  mankind  generally.  If  an  approaching  storm  seemed 
threatening,  it  was  his  duty  to  close  windows.  That  might  keep  him  in 
the  path  of  the  storm  after  his  fellow  employees  had  left  the  building  and 
gotten  out  of  the  path  of  the  storm.  I  base  my  concurrence  on  the  na- 
ture of  the  employment  being  one  that  forced  the  employee  to  be  spe- 
cially subject  to  the  danger  from  certain  acts,  of  God. 
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HOLLINGSWORTH  v.  BERRY  bt  al.     (No.  22925.)  . 

(Supreme  Court  of  Kansas.  Oct.  9,  1920.) 

192  Pacific  Reporter,  763. 

(Syllabu^  by  the  Court.) 
MASTER  AND  SERVANT— OIL  AND  GAS  WELL  HELD  NOT  A 

"MINE"  WITHIN  COMPENSATION  ACT. 

An  employer  of  less  than  five  workmen,  who  has  not  affirmatively 
elected  to  accept  the  provisions  of  the  Workmen's  Compensation  Act,  is 
not  brought  within  its  operation  by  reason  of  the  fact  that  he  is^  en- 
gaged in  drilling  an  oil  or  gas  well.  An  oil  or  gas  well  is  not  a  nunc 
within  the  meaning  of  the  provision  extendng  the  effect  of  Uie  act  to 
mines  irrespective  of  the  number  of  workmen  employed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Mine.) 

Appeal  from  District  Court,  Montgomery  County. 

Action  by  Ray  Hollingsworth  against  (Jeorge  D.  Berry  and  Herman 
H.  Fisher,  partners.  From  an  order  overruling  their  demurrer  to  the 
petition,  defendants  appeal.     Affirmed. 

Thos.  E.  Wagstaff  and  D.  W.  Stewart,  both  of  Independence,  for 
appellants. 

Chas.  D.  Welch,  of  Coffeyville,  for  appellee. 

Mason,  J.  On  October  25,  1919,  Georgt  D.  Berry  and  Herman  H. 
Fisher  were  engaged  in  the  business  of  drilling  ^oil  and  gas  wells,  and 
Ray  Hollingsworth  was  in  their  employ  as  tool  dresser.  While  they  were 
drilling  a  well  Hollingsworth  received  an  injury  arising  out  of  and  in  the 
course  of  such  employment.  He  brought  an  action  against  the  firm  up- 
on their  common-law  liability,  alleging  that  his  injury  was  due  to  their 
negligence.  The  defendants  demurred  to  the  petition  upon  the  ground 
that  it  showed  that  they  were  subject  to  the  provisions  of  the  Workmen's 
Compensation  Act  ((Jen.  St.  1915,  §§  5896-5942),  and  that  therefore  Ac 
plaintiff's  remedy  wa^  confined  thereto.  This  appeal  is  taken  from  an 
order   overruling  the   demurrer. 

The  petition  sets  out  that  defendants  did  not  employ  as  many  as  five 
workmen,  and  it  is  not  suggested  that  they  had  affirmatively  elected  to 
come  within  the  terms  of  the  Compensation  Act.  They  consequently 
were  subject  to  liability  imder  the  common  law  for  any  injury  to  the 
plaintiff  resulting  from  the  negligence  alleged,  unless  they  were  brought 
within  the  operation  of  the  statute  by  virtue  of  its  provision  that  it  ap- 
plies to  mines  irrespective  of  the  number  of  employees,  (jen.  Stat  1915, 
§  5902.  In  other  words  the  ruling  of  the  district  court  is  correct,  unless 
an  oil  and  gas  well  in  the  process  of  being  drilled  is  to  be  regarded  as  a 
mine  within  the  meaning  of  that  provision. 

Oil  and  gas,  and  for  that  matter  water,  are  of  course  minerals  in 
the  broader  sense  of  the  word,  but  their  extraction  from  the  earth  is  not 
ordinarily  spoken  of  as  mining.  In'  a  number  of  cases  it  has  been  held 
that  the  word  ''mine'  as  used  in  a  statute  does  not  include  an  oil  or  gas 
well,  there  being  no  express  provision  to  that  effect,  a  matter,  however, 
which  obviously  might  be  affected  by  the  subject  or  context  J.  M.  (Juf- 
fey  Petroleum  Co.  v.  Murrel,  127  La.  466,  53  South.  705;  Kreps  v.  Brady. 
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37  Okl.  754,  133  Pac.  216,  47  L.  R.  A.  (N.  S.)  106;  Barton  v.  Wichita 
River  Oil  Ca.  (Tex.  Civ.  App.)  187  S.  W.  1043.  If  such  a  meaning  is  to 
be  given  to  it  here  it  must  be  by  virtue  of  the  following  portion  of  the 
section  of  the  act  giving  definitions  of  terms  there  n  used,  which  are  to 
control  **unless  the  context  otherwise  requires:" 

"  'Mine*  means  any  opening  in  the  earth  for  the  purpose  of  extract- 
ing any  minerals,  and  all  underground  workings,  slopes,  shafts,  galleries, 
and  tunnels,  and  other  ways,  cuts  and  openings  connected  therewith,  in- 
cluding those  in  the  course  of  be'ng  opened,  sunk  or  driven ;  and  includes 
all  the  appurtenant  structures  at  or  about  the  openings  of  the  mine,  and 
any  adjoining  adjacent  work  place  where  the  material  from  a  mine  is 
prepared  for  use  or  shipment."  Gen.  Stat.  1915,  §  5903,  subd.  (c)  ;  Laws 
1917,  C.226,  §2,  subd.  (c). 

An  oil  or  gas  well,  being  an  opening  in  the  earth  for  the  purpose  of 
extracting  minerals,  is  literally  and  technically  within  this  definiton.  The 
language,  however,  does  not  suggest  a  purpose  to  depart  from  the  ordi- 
nary meaning  of  the  word,  except  by  making  it  include  all  connections 
and  appurtenances.  If  it  should  be  assumed  that  the  sentence  quoted, 
standing  alone,  would  warrant  regarding  an  oil  and  gas  well  as  a  mine 
for  the  purpose  of  this  act,  we  think  that  effect  must  be  denied  it  by  rea- 
son of  further  provisions,  one  of  which  reads  as  follows: 

"This  act  shall  apply  only  to  employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or  about  a  railway,  factory,  mine  or 
quarry,  electric,  building  or  engineering  work,  laundry,  natural  gas  plant, 
county  and  municipal  work,  and  all  employments  wherein  a  process  re- 
quiring the  use  of  any  dangerous  explosive  or  inflammable  materials  is 
carried  on,  which  is  conducted  for  the  purpose  of  business,  trade  or  gain.* 
Gen.  Stat.  1915,  §  5900;  Laws  1917,  c.  226,  §  1. 

It  will  be  noted  that  12  classes  of  plants  or  occupations  are  enumer- 
ated, employment  on,  in  or  about  which  is  necessary  in  order  to  render 
the  statute  api^icable.  The  third  of  these  is  described  by  the  word 
*'mine,**  and  it  is  only  to  this  class  that  the  statute  is  made  applicable 
without  an  affirmative  election  by  the  employer,  where  less  than  five 
workmen  are  employed.  The  seventh  class  is  designated  by  the  phrase 
"engineering  work,"  which  is  thus  defined: 

"  |Engrineering  work'  means  any  work  in  the  construction,  alteration, 
extension,  repair  or  demolition  of  a  railway  (as  hereinbefore  defined) 
bridge,  jetty,  dike,  dam,  reservoir,  underground  conduit,  sewer,  oil  or 
gas  well,  oil  tank,  gas  tank,  water  tower,  or  waterworks  (including 
standpipes  or  mains)  any  caisson  work  or  work  in  artifically  compressed 
air,  any  work  in  dredging,  pile  driving,  moving  buildngs,  moving  safes, 
or  in  laying,  repairing  or  removing,  underground  pipes  and  connections, 
the  erection,  installing,  repairing,  or  removing  of  boilers,  furnaces,  en- 
gines and  power  machinery  (including  belting  and  other  connections), 
and  any  work  in  grading  or  excavating  where  shoring  is  necessary  or 
power  machinery  or  blasting  powder,  dynamite  or  other  high  explosives 
is  in  use  (excluding  mining  and  quarrying)."  Gen.  Stat.  1915,  §  5903- 
subd.  (g) ;  Laws  1917,  c.  226,  §  2,  subd.  (g). 

From  this  it  plainly  appears  that  the  effect  the  statute  should  have 
upon  workmen  employed  in  the  construction  of  an  oil  or  gas  well  en- 
gaged the  attention  of  the  Legislature,  and  from  the  fact  that  they  were 
placed  under  the  classification  designated  as  ''engineering  work**  and  not 
elsewhere  mentioned  we  think  the  inference  is  clearly  to  be  drawn  that 
they  were  not  intended  to  be  covered  by  the  provision  in  relation  to 
mines,  even  if  the  language  employed  would  otherwise  be  open  to  that 
construction.  This  interpretation  seems  to  us  to  be  in  harmony  with  the 
letter  of  the  statute,  and  we  think  it  also  in  accordance  with  its  spirit. 
The  mining  industry  was  doubtless  singled  out  from  all  others  for  special 
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treatment  for  the  reason  that  the  workmen  engaged  therein  are  eK- 
p€6ed  to  special  and  unusual  dangers.  Obriouily  the  risks  the  |Legislaftnfe 
had  in  mind  in  ^is  connection  were  those  peculiar  to  working  in  or  about 
the  kind  of  a  mine  that  is  st^ested  by  the  use  of  that  word  in  com- 
mon speech.  One  who  is  helping  to  drill  an  oil  or  gas  well  mi^t  be  in- 
jured in  substantially  the  same  way  as  a  miner,  but  die  similarity  would 
be  incidental  and  not  characteristic  The  perils  of  well  drilling  wouM 
seem  to  .resemble  those  of  the  other  engineering  work  with  whtdi  it  is 
associated  in  the  statutory  enumeration,  more  closely  than  those  ?that 
readily  suggest  themselves  in  connection  with  what  is  ordinarily  spoken 
of  a«  mining. 

An  objection  is  made  to  the  conclusion  we  have  reached  on  the  gcound 
that  "construction"  is  not  an  appropriate  word  to  apply  to  the  driOing 
of  a  well,  and  therefore  that  process  is  not  included  wil^in  the  statutory 
definition  of  engineering  work.**  It  is  true  that  "construct"  is  not  the 
term  commonly  used,  or  that  naturally  suggests  itself  in  that  connection. 
And  this  is  true  of  its  synonyms  "form"  and  "make."  But  Miy  one  of 
these  words  is  sufficiently  descriptive  of  the  process  to  make  its  nse  in 
that  sense  entirely  permissiUe  and  free  from  the  least  ambiguity.  The 
word  "construct"  was  obviously  used  as  a  convenient  term  to  be  api^kd 
to  the  various  structures  work  upon  which  was  included  wi^in'tfae  defini- 
tion. 

In  subdivision  (e)  of  the  seaion  already  referred  to  "electric  work" 
is  defined  as  that  connected  with  the  "conatruction,  mttallation.  operation, 
alteration,  removal  or  repair"  of  electric  apparatus.  The  plaintiff,  from 
the  premise  that  the  omission  of  the  italicised  word  from  the  definition 
of  engineering  wrok  implies  its  intentional  exdusioo,  argues  that  the 
drilling  of  an  oil  or  gas  well  is  not  induded  because  it  constitutes  the 
operation  of  the  well  rather  than  its  construction.  The  drilling  of  such 
a  wen  is  of  course  an  operation;  it  is  an  operation  in  the  course  of  pro- 
specting for  oil  or  g^  such  as,  for  instance,  meets  a  requirement  to  b^gin 
or  prosecute  operations  of  that  character  within  a  given  time;  but  we 
think  the  drilling  of  an  oil  or  gas  well  is  more  appropriately  spoken  of 
as  its  construction  than  as  its  operation.  A  distinction  between  drilling 
such  a  well  and  operating  it  is  recognized  in  the  statute  which  ioebids 
doing  either  within  100  feet  of  a  railroad.    Gen.  Sut  1915,  {  4978. 

The  plaintiff  also  invokes  the  statute  enacted  in  1903  (eight  jrears 
before  the  first  Kansas  workmen's  compensation  legislation)  under  the 
title  "An  act  to  define  the  term  'mining,'  and  to  f urUier  provide  for  the 
formation  of  mining  companies  and  corporations,"  the  first  section  of 
wbieh  reads  as  follows : 

"The  ^erm  'mining,'  as  used  in  this  and  all  other  sUtutes,  shall  Jk 
held  to  mean  the  prospecting  for  and  obtaining  of  all  metallic  and  minesal 
substances,  and  in  addition  thereto,  coal,  clay,  stone,  petroleum,  and  natural 
gas,  and  any  and  all  other  valuable  products  formed  or  existing  beneath 
the  earth's  surface."  Gen.  Stat.  1915.  §  2326- 

The  specific  purpose  of  this  act  was  obviously  to  extend  the  provi- 
sions of  the  law  authorizing  the  creation  of  corporations  for  the  trans- 
action of  mimng  'business  so  that  it  would  unquestionably  oover  compa- 
nies formed  to  prospect  for  apd  produce  oil  and  gas.  It  does  not  ex- 
pressly undertake  to  lay  down  a  rule  for  the  interpretation  of  statutes  to 
•be  enacted  on  the  future,  but  if  such  con8tructk>n  were  to  be  given  it,  and 
its  validity  as  so  construed  were  conceded,  we  think  the  considuatioiis 
already  stated  should  still  control. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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McMillan  v.  ellis.   (No.  228W.) 

(Si^cme  Court  of  Kansas.    October  9,  1920.) 
192  Pacific  Reporter  744. 

(Syllabus  by  the  Court) 
MASTER  AND  SERVANT  —  COMPENSATION  ACT  HELD  AP- 

PLICABLE  TO  ELECTING  BUILDmC  CONTRACTOR. 

An  employer  of  labor. engaged  in  building  work  who  employes  less 
than  hyt  laborers  in  that  work  a  part  of  the  time,  and  more  than  that 
Aumber  the  remainder  of  the  time,  and  who,  in  writing  filed  in  the  dfice 
of  the  secretary  of  state,  elects  to  come  under  the  provisions  of  the  Work- 
men's Compensation  Law,  is  liable  thereunder  for  injury  to  a  workman 
in  his  employ. 

(For  ether  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  District  Court,  Sedgwick  Cotmty. 

Proceedings  under  the  Workmen's  Compensation  Act  by  E.  W.  Mc- 
M91«n.  oj>poeed  by  H.  I.  Ellis.  Judgment  for  plaintiff,  and  defendant 
«ppestls.    Affirmed. 

Sherman  &  Ladon,  of  Kansas  City,  Mo.,  and  Moftrgcr  &  Cox,of 
Wichita,  for  appellant. 

Matson  &  Stearns,  of  Witchita,  for  appellee. 

Maeaball,  J.  The  defendant  appeals  from  a  judgment  against  him 
under  ithe  Workmeri's  Compensation  Act  (Laws  1911,  c  218,  as  amended 
by  Laws  1913,  c.  216).  The  action  was  tried  without  a  jury,  and  the  court 
made  special  findings  of  fact  as  follows : 

'H^l)  On  the  '18th  day  of  March,  1919,  £.  W.  McMillan,  while  in  the 
emfAof  of  the  defendant  in  Witohita,  Sedgwick  county,  Kan.,  received  a 
fBVSQaal  injury  .1^  accident  arising  out  of  and  in  the  course  of  his  employ- 
-ment,  from  the  .effect  of  which  injury  he  died  on  or  about  the  20th  day 
lof  Mardi,  1919,  leaving  the  plaintiff,  fais  widow,  as  his  sole  dependent. 

^^(2)  At  the  time  of  his  death  and  at  the  time  of  his  iniury,  E.  W* 
McMillan  was  receiving  from  the  defendant  wages  at  the  rate  of  ^  per 
day,  and  his  average  yearly  earnings  at  that  time  were  more  than  $1,3(30. 

"{3^  'On  the  day  of  the  injury  and  the  day  previous  to  the  injury 
Ihe  deiesdant  had  in  his  employ  more  than  five  workmen,  and  the  de- 
fendant did  not  have  five  workmen  in  his  employ  at  any  other  time 
"during  the  month  immediately  preceding  the  accident. 

"(4)  The  defendant  was  at  the  time  of  the  accident,  and  had  been 
fcPT  several  years  before  the  accident,  engaged  in  the  contracting  jnd 
building  business  in  Witchita  and  elsewhere  in  the  state  of  -Kansas. 
During  the  summer  months  while  the  defendant  was  actively  carrying 
m  kts  business  he  had  a  large  number  oi  men  in  his  employ.  During 
the  season  of  1918  he  had  more  than  fifty  men  in  his  employ  in  Witchita, 
&dgwiak  county,  Kans.,  continuously  for  several  months.  During  a 
short  time  in  the  winter  the  defendant  was  unable  to  carry  on  his  business 
AdsMoly  ,  and  on  that  account  suspended  operations,  and  at  thnes  did 
not  have  any  workmen  employed,  and  at  other  times  had  a  smaller  number. 
At  the  time  of  the  accident  iie  "was  just  beginnijDg  active  operations  for 
the  M8«on  of  1919,  and  bad  just  begun  to  employ  his  usual  number  of  men 
for  active  operatiot^  during  the  building  season. 
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"(5)  On  the  5th  day  of  April,  1913,  the  defendant  filed  in  the  office 
of  the  secretary  of  state  at  Topeka,  Kan.,  a  paper  which  read  as  follows : 

"  'Wichita,  Kan.,  Apr.  4.  1913: 

"  *Mr.  Charles  Sessions,  Sec.  of  State,  Topeka,  Kansas — Dear  Sir: 
I  am  an  employer  of  labor,  doing  business  under  the  name  of  the  H.  I. 
Ellis  Construction  Company,  general  contractors,  and  this  is  to  inform 
you  that  I  elect  under  the  law  not  to  come  under  the  ''Workmen's  Com- 
pensation Act"  of  1911,  as  amended  by  the  law  of  1913. 

'*  'Please  make  whatever  necessary  records,  if  necessary,  or  if  neces* 
sary,  or,  if  you  have  blanks  for  this  purpose,  send  same  to  me  at  once. 
"  'Yours  very  truly, 

"  'H.I.  Ellis  Const.  Co., 
•'  'HIE-AMR.    Per  H.  I.  Ellis,  Pres.  &  Mgr.' 

"(6)  On  May  29,  1918,  the  defendant  filed  in  the  office  of  the  secretary 
of  state  a  paper  which  reads  as  follows: 

"  'KD— 5147. 
"  'State  of  Kansas,  Sedgwick  County — ss.  ^ 

"  'Election  of  employer  to  come  within  the  provisions  of  article  6, 
chapter  61,  General  Statutes  of  1915,  as  amended  by  chapter  226,  Session 
Laws  of  1917.    Rescindnig  former  election. 
"  'To  the  Secretary  of  State : 

"  'You  are  hereby  notified  that  H.  I.  Ellis  Construction  Company 
hereby  elects  to  come  nuder  the  provision  of  article  6,  chapter  61,  General 
Statutes  of  1915,  being  an  act  entitled  ''An  act  to  provide  compensation 
for  workmen  injured  in  certain  hazardous  industries,"  as  amende4  by 
chapter  226,  Session  Laws  of  1917;  that  said  H.  I.  Ellis  Construction 
Company  is  an  employer  of  labor  and  is  engaged  in  the  business  of  general 
builcUng  contractor,  city  of  Wichita,  and  in  the  county  or  counties  of  all 
counties  in  the  state  of  Kansas. 

"  'H,  I.  EUis  Const  Ca, 

"'By  H.  L  EUis. 
"•Attest:    F.  K  Parr. 

"  'Dated  this  27th  day  of  May,  1918.' " 

On  those  findings  the  court  made  conclusions  of  law  as  follows: 

"(1)  As  the  defendant  was  during  the  season  of  1918  for  months 
continuously,  as  hereinbefore  found,  engaged  in  the  building  work,  with 
more  than  five  workmen  in  his  employ,  both  the  defendant  and  the 
workman,  E.  W.  McMillan,  were  under  the  Compensation  Law  of  the 
state  of  Kansas,  being  chapter  218  of  the  Laws  of  1911,  entitled  *An  Act 
to  provide  compensation  for  workmen  injured  in  certain  hazardotis  in* 
dustries,"  as  amended  by  chapter  216  of  the  Laws  of  1913  and  chapter 
226  of  the  Laws  of  1917.  The  fact  that  the  defendant  had  in  the  winter 
of  1918  and  1919  temporarily  suspended  active  operations  in  his  building 
work  did  not  remove  him  and  his  business  from  the  operation  of  the 
Workmen's  Compensation  Law,  and  when  he  began  building  work  in 
the  spring  of  1919  he  was,  and  has  been  since  the  building  season  1918, 
tmder  the  Compensation  Law,  and  during  all  of  said  time  the  said  law 
was  applicable  to  him  and  his  employees. 

"(2)  The  paper  filed  by  the  defendant  in  the  office  of  the  secretary  of 
state  on  the  29th  day  of  May,  1918,  was  and  constitutes  ad  a  matter  of  law 
an  election  to  come  under  the  terms  of  the  Compensation  Law  and  operate 
his  business  under  saicl  law  without  regard  to  the  number  of  workmen 
which  he  employed  at  any  particular  time. 

"(3)  The  plaintiff  is  entitled  to  recover  from  the  defendant  by  reason 
of  the  'Workmen's  Compensation  Law'  of  the  state  of  Kansas  on  aceotmt 
of  the  death  of  her  husband  the  sum  of  $3,800,  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  March  18,  1919,  together  wiA  the 
cost  of  this  action."  a> 
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But  one  proposition  is  argued,  and  that  is  that  the  defendant  did  not 
come  within  the  terms  of  the  Workmen's  Compensation  Act,  neither 
by  reason  of  the  number  of  persons  employed  by  him,  nor  by  reason  of 
of  the  election  filed  by  him  on  May  29,  1918.  The  Workmen's  Compen- 
sation Law  then  applied  to  building  work,  and  provided  that  the  act 
''shall  only  apply  to  employers  by  whom  five  or  more  workmen  have  been 
(employed)  continuously  for  more  than  one  month  at  the  time  of  the 
accident:  Provided,  however,  that  employers  having  less  than  five 
workmen  may  elect  to  come  withiU  the  provisions  of  this  act  in  which 
case  his  employees  shall  i>c  included  herein,  as  hereinafter  provided." 
Gai.  Stat.  1915,  §  5902.  It  is  not  necessary  to  examine  farther  than  to 
ascertaip  whether  the  defendant  had  elected  to  come  under  the  provisions 
of  the  act.  By  his  communication  to  the  secretary  of  state  and  by  his 
filing  that  communication  in  the  office  of  the  secretary  of  state  the  de« 
fendant  formally  and  regularly  elected  to  come  under  the  provision  of  the 
law  and  is  conclusively  bound  by  that  election. 

An  ingenious  argument  is  made  that — 
,*The  last  provision  of  section  5902  with  regard  to  employers  living 
less  than  five  workmen  can  have  no  application  to  this  case,  for  the  reason 
that  the  court  foimd  that  the  defendant  when  pursuing  his  business,  and 
on  the  date  of  the  accident,  had  more  than  five  workmen  in  his  employ, 
and  that  during  the  summer  months  while  defendant  was  actively  carrying 
on  his  business,  and.  durmg  the  season  of  1918,  defendant  had  more  than 
fifty  men  in  his  employ  continuously  for  several  months,  and  that  during 
the  winter  defendant  was  unable  to  carry  on  business  and  suspended 
operations,  and  at  times  did  not  have  any  workmen  employed,  and  at 
other  times  a  small  number.** 

This  argument  is  not  convincing  and  cannot  be  followed,  for  the 
reason  that  section  1  of  chapter  226  of  the  Laws  of  1917  provides  that — 

"Employers  whose  work,  trade  or  business  is  not  such  as  described 
and  included  in  this  section  of  this  act,  and  employers  commencing  or  re- 
newing in  this  state  any  work,  trade  or  business,  may  elect  to  come  within 
the  provisions  of  this  act  by  filing  with  the  secretary  of  state  a  written 
statement  of  election  to  accept  thereimder,  and  such  election  shall  be  ef- 
fective when  so  filed." 

This  statute  was  strictly  complied  with  by  the  defendant;  he  elected 
to  come  under  the  Workmen's  Compensation  Act  whether  he  had  less 
than  five  employees  or  more  than  that  number,  and  he  cannot  now  be 
heard  to  say  that  the  act  did  not  apply  to  him. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


McLEAN'S  CASE. 


McLEAN  V.  AMERICAN  RY.  EXPRESS  CO. 

(Supreme  Judicial  Court  of   Maine.     October  20,   1920.) 

Ill  Atlantic  Reporter  383. 

MASTER  AND  SERVANT  —  LOSS  OF  PART  OF  FOOT  HELD 

NOT  "LOSS  OF  FOOT"  WITHIN  COMPENSATION  ACT. 

Where  so  much  of  an  employee's  foot  as  lay  forward  of  the  plane 

of  the  front  surface  of  the  tibia,  or  shin  bone,  was  amputated,  so  that  he 

lost  the  toes  and  instep,  but  not  tlfc  heel,  and  so  that  with  the  aid  of  a 
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tpecially  constructed  :boot  he  was  able  to  step  on  the  heel,  he  did  not  sus- 
tain the  "loss  of  a  foot''  within  the  Workmen's  G)mpensatron  Law,  §  16, 
prior  to  amendment  by  Pub.  Laws  1919,  c.  238,  and  was  entitled  to  an 
award  for  loss  of  his  toes. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  3S5[14].) 
.     (For   other   definitions,   see   Words  and   Phrases,   First   and    Second 
Series,  Loss  of  Limb.) 

Appeal  from  Supreme  Judicial  (3ourt,  Cumberland  County,  at  Law. 

Proceeding  by  Allen  C.  McLean  for  compensation  under  the  Woric- 
men's  Compensation  Act,  cq>posed  by  the  American  Railway  iExpms 
(Company,  employer.  Award  for  claimant,  and  employer  appeals..  Appeal 
sustained,  and  decree  modified  in  acordance  with  opinion. 

^Argued  before  Cornish,  C.  J.,  and  Spear,  Hanson,  Philbrook,  and 
Morrill,  JJ. 

Harry  E.  Nixon,  of  Portland,  for  claimant. 

Verrill,  Hale,  Booth  &  Ives  and  Leon  V.  Walker,  aU  of  Portland, 
for  respondent. 

Cornish,  C.  J.  On  January  6,  1919,  the  claimant,  an  employee  of 
the  American  Railway  Express  Company,  sustained  an  injury  to  bie 
Tight  foot,  in  consequence  of  which  so  much  of  the  foot  as  lay  forward 
of  the  plane  of  the  front  surface  of  the  tibia,  or  shin  bone,  was  ampcrtaled. 
The  Industrial  Accident  Commission  decided  that  this  constitoled  'Hhe 
loss  of  a  foot"  under  R.  S.  c.  50,  §  16,  and  accordingly  awarded  the 
plaintiff,  in  addition  to  his  medical  bills,  $152.50,  the  sum  of  $8J8,  being 
one  haM  of  hie  average  weekly  wages,  for  a  period  of  125  weeks,  be- 
ginning January  20,  1919. 

It  is  admitted  that  the  injury  arose  out  of  and  in  the  course  of  em- 
ployment and  the  only  question  to  be  decided  l^  this  court  on  appeal 
is  whether  the  Commission  erred  as  a  matter  of  law  in  so  construifig 
tbt  statute  as  to  hold  that  the  claimant  had  sustained  the  loss  of  a  feet 
under  section  16.  Nor  is  there  any  controversy  as  to  the  extent  of  the 
injury  and  amputation.  Dr.  Twitchcll,  who  performed  the  opearation,  and 
the  only  sugical  witness  in  the  case,  testified  that  the  length  of  his  'foot 
was  9^  -inches,  that  6  inches  were  removed,  and  3^  inches  were  left,  'in- 
cluding the  calcaneum,  or  heel,  and  the  portion  next  the  keel  up  to  the  line 
of  severance ;  that  it  was  necessary  to  take  off  the  head  of  the  astragalus, 
or  ankle  bone,  where  the  shin  bone  articulates  with  it)  beomse  otherwise 
he  could  not  get  fiap  enough  to  cover  it ;  that  the  ankle  joint  retains  its 
motion,  and  that  the  heel  support  is  the  same  as  before  the  accident. 
In  other  words,  the  claimant  has  iost  the  toes  ^md  instep,  but  not  the  heel, 
and  walks  upon  what  remains  of  the  foot,  with  the  aid  of  a  specially 
constructed  boot  having  a  steel  support  running  up  the  front  of  the  tibia. 
It  further  appears  that  the  claimant  began  work  September  2,  1919,  at  a 
wage  of  $20.75  per  week,  which  is  greater  than  he  was  receiving  at  the 
time  of  the  accident,  and  has  been  at  work  continuously  since  that  time. 

In  determining  the  quesion  whether  the  claimant  has  lost  his  foot, 
it  must  be  remembered  that  the  accident  occurred  in  January,  1919,  before 
the  amendment  (P.  L  1919,  c  238)  was  passed  whereby  this  provision 
was  added  to  section  16  of  the  original  statute: 

"In  all  cases  of  this  class  where  the  usefulness  of  a  member  or  any 
physical  function  thereof  is  permanently  impaired,  the  compensation  shall 
iiear  such  relation  to  the  amount  stated  in  the  above  schedule  as  the  in- 
capacity shall  bear  to  the  inj-uries  named  in  this  achedule  and  the  com- 
misfioo  shall  determine  the  extent  of  the  incapacity." 
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This  addition  provided  for  cases  of  loss  or  impainnent  of  use  of  a 
member  where  the  member  itself  was  not  lost.  Previows  to  this  ametid*- 
ment  the  words  '*loss  of  a  member"  were  construed  to  meatt  losa  by 
severance  and  not  by  incapacity.  Merchants*  Case,  118  Me.  96,  106  Atl. 
117.  In  otiier  words,  a  distinction  was  drawn  between  loss  and  loss  of 
use. 

Applying  this  rule,  which  must  apply  to  this  case,  and  eliminating 
the  question  of  use,  the  single  problem  remains  whether  the  loss  of  two- 
thirds  of  a  foot,  as  in  this  case,  is  the  loss  of  a  foot,  whether  in  other 
words  the  part  is  equal  to  the  whole.  Anatomically  speaking,  the  foot 
extends  from  the  ankle  joint  to  the  end  of  the  toes,  and  is  dividejT  into 
three  parts,  the  tarsal  bones  or  ankle,  the  metatarsal  bones,  or  instep, 
and  the  phalanges,  or  toes.  In  the  case  at  bar  the  metatarsal  bones  and 
phalanges  were  severed,  while  the  ankle  bone  and  the  heel  were  left  prac- 
tically unimpaired.  If  the  loss  contemplated  by  the  statute  is  hot  of  the 
entire  foot,  then  what  fractional  part  shall  be  Axed  by  the  court  as  equal 
to  the  whole?  Shall  it  be  a  loss  of  one-third  or  one-half  or  two-thirds 
or  four-fifths?  Where  shall  the  line  be  drawn?  Such  a  construction 
would  seem  to  be  rather  in  the  nature  of  judicial,  legislation  than  of 
judicial  construction,  and  we  think  it  more  consonant  with  judicial  in- 
terpretation to  hold  that,  according  to  the  common  meaning  of  the  lan- 
guage, the  statutory  words  "the  loos  of  a  footv"  mean  the  loss  of  an 
entire  foot,  and  not  a  fractional  part  thereof. 

Especially  does  this  construction  seem  reasonable  when  we  coftiider 
the  fact  that  the  Legislature  seems  to  have  had  in  mind  this  very  ques- 
tion in  many  instances,  and  when  it  desired  to  make  the  loss  of  a^  part 
equivalent  to  the  loss  of  the  whole  it  expressly  provided  for  it  Thus, 
after  spedfying  the  compensation  for  the  loss  of  a  thumb  and  for  the  loss 
of  a  thumb  and  for  the  loss  of  each  finger  at  a  given  rate,  and  the  loss  of 
the  firM  phalange  of  the  thumb  or  of  any  finger  as  one-half  of  the 
amount  for  the  whole,  it  added: 

"The  loss  of  more  than  one  phalange  shall  be  considered  as  a  loss  of 
the  entire  thumb  or  finger." 

Again  after  specifying  the  amount  for  the  loss  of  a  toe,  and  of  the 
first  phalange  of  any  toe,  the  Legislature  expressly  said  : 

**The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss 
of  the  entire  toe." 

In  each  of  these  instances  it  is  indisputable  that  the  words  "thumb," 
"finger,"  and  "toe,"  as  used  in  the  first  clause,  mean  the  entire  thumb, 
finger,  or  toe  and  that  when  the  intention  was  'to  make  any  part  less  than 
the  whole  equivalent  to  the  whole,  it  was  expressly  so  stated.  If  the 
claimant's  contention  is  sound,  then  these  special  provisions  were  entirely 
unnecessary,  becauase  without  them  the  loss  of  a  substantial  portion  of  a 
member  is  equivalent  to  the  loss  of  the  entire  member. 

Still  again,  "For  the  loss  of  an  arm,  or  any  part  at  or  above  the 
wrist,"  and  '*thc  loss  of  a  leg,  or  any  part  at  or  above  the  ankle."  are 
provisions  carrying  out  the  legislative  intention  with  precision.  But  in 
the  clause  of  section  16,  now  under  consideration,  there  is  no  such  mod- 
ifying provision.  It  does  not  say,  "For  the  loss  of  a  foot  or  the  parts  in 
front  of  the  heel,"  nor  'the  loss  of  the  toes  and  instep  shall  be  considered 
as  the  loss  of  the  entire  foot,"  but  simply  and  baldly  "for  the  loss  of  a 
foot,  without  any  diminution  or  qualification  whatever.  This  must  mean 
the  entire  foot  and  nothing  less.  In  fact  in  section  14  of  the  same 
chapter  the  equivalent  of  "the  loss  of  both  feet  at  or  above  the  ankle  or 
both  hands  at  or  above  the  wrist"  is  given  as  "the  loss  of  one  hand  and 
and  one  foot,"  the  point  of  severance  not  being  stated.  That  point  must 
impliedly  be  the  same  in  both  instances,  and  tfie  severance  must  include 
the  entire  foot. 
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Counsel  for  claimant  calls  our  attention  to  a  line  of  cases  in  other 
states,  but  upon  examination  these  are  found  to  have  arisen  under  statutes 
giving  compensation  for  loss  of  use,  and  therefore  are  not  authorities  in 
the  case  at  bar. 

Our  conclusion  therefore  is  that  the  decree  should  be  modified,  and 
the  claimant  should  be  awarded  in  addition  to  his  medical  expenses, 
$132.50,  compensation  for  the  loss  of  h  s  toes  at  the  rate  of  $8.88  per  week 
for  a  period  of  65  weeks  from  January  20,  1919. 

Appeal  sustained. 

Decree  to  be  modified  in  accordance  with  the  opinion. 


-♦♦^- 


THORNE  V.  F.  C.  JOHNSON  CO. 

(Supreme  Judicial  Court  of  Maine.  Oct.  25,  1920.) 

Ill  Atlantic  Reporter.  410. 

MASTER    AND    SERVANT    —    NONASSENTING    EMPLOYER 

WITHIN     COMPENSATION     ACT,     LIABLE     FOR     NEGLI- 

GENCE. 

Where  defendant  was  not  an  assenting  employer,  within  the  Work- 
men's Compensation  Act,  and  regularly  employed  more  than  five  men  in 
the  business  in  which  plaintiff  was  employed,  plaintiff  was  entitled  to 
recover  damages,  on  proving  the  negligence  alleged,  in  action  therefor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

On  Motion  from  Supreme  Judicial  Court,  Cumberland  (bounty,  at 
Law. 

Action  by  Albert  G.  Thorne-  against  the  F.  C.  Johnson  Company. 
Verdict  for  plaintiff,  and  defendant  moves  for  a  new  trial.  Motion  'over- 
ruled. 

Argued  before  ComisH,  C.  J.,  and  Spear,  Hanson,  Philbrook,  and 
Morrill,  JJ. 

Hinckley  &  Hinckley,  of   Portland,  for  plaintiff. 

Howard  Davies  and  Joseph  E.  F.  Connolly,  both  of  Portland,  for 
defendant. 

Per  Curiam.  This  is  an  act* on  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff  while  in  the  emplojrment  of  defendant  in  its 
business  of  coal  and  wood  dealer.  The  latter  was  not  an  assenting  en»- 
ployer,  within  the  meaning  of  the  Workmen's  Compensation  Act  (Rev. 
St.  c.  50,  §§  1-48),  and  regularly  employed  more  than  five  men  in  the 
same  business  in  which  plaintiff  was  employed.  The  only  issue,  there- 
fore, was  the  alleged  negligence  of  defendant. 

It  is  the  opinion  of  the  court,  after  a  careful  examination  of  the  evi- 
dence, that  the  jury  were  fully  Justified  in  returning  a  verdict  for  the 
plaintiff.     . 

Motion  overruled. 
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KOZA'S  CASE. 


Appeal  of  AMERICAN  MUT.  LIABILITY  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts.  SuffoJk.  Oct.  14,  1920.) 

128  Northeastern  Reporter,  400. 

MASTER  AND  SERVANT-COMPENSATION  CLAIMANT  HELD 
NOT  INJURED  IN  EMPLOYMENT  WHEN  MAKING  RE- 
PAIRS. 

A  dyeing  machine  operator  subjected  to  drip  of  water  from  ven- 
tilator pipe,  who,  without  knowledge  or  permission  of  foreman,  or  ex- 
press or  implied  authority  of  the  employer,  went  to  roof  to  repair  ven- 
tilator, and  was  injured  by  falling  through  a  hole  onto  a  revolving  fan, 
was  not  within  the  scope  of  his  employment,  and  his  injury  did  not  arise 
out  of  it  or  in  its  course. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  (Laws  1911 
c.  751.  as  amended  by  Laws  1912,  c,  571)  by  George  Koza,  the  employee, 
opposed  by  the  Merrimack  Manufacturing  Company,  the  employer,  and 
the  American  Mutual  Liability  Insurance  Company,  the  insurer.  Com- 
pensation was  awarded  by  the  Industrial  Accident  Board,  the  award 
confirmed  by  decree  of  the  superior  court,  and  the  insurer  appeals.  Re- 
versed and  decree  directed  for  insurer. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason,  of  Bos- 
ton, of  counsel),   for  appellant.  , 

Paul  L.  Keenan,  of  Boston,  for  claimant.  ' 

Carroll,  J.  The  employee  operated  two  dyeing  machines  known  as 
**jigs.**  In  the  dyeing  room  where  he  was  employed  there  was  a  large 
amount  of  steam  and  at  times  water  would  dnp  upon  him  from  the  ven- 
tilator pipe.  He  complained  to  his  foreman  that  the  ventilators  were  not 
working  properly  and  the  foreman  promised  that  they  would  be  re- 
paired. The  employee  testified  that  on  the  morning  of  November  4,  1919, 
because  of.  a  defect  in  the  ventilator,  "steam  was  coming  down  on  him 
and  condensing  into  water,'*  and  *'water  was  dripping  from  above." 
Without  the  knowledge  of  the  employer,  he  went  from  the  dyeing  room 
to  the  roof  of  the  building  for  the  purpose  of  repairing  the  ventilator;  a 
few  feet  from  the  window  by  which  he  came  to  the  roof,  there  was  a 
hole  through  which'  he  fell  onto  a  revolving  fan,  and  was  severely  in- 
jured. 

It  was  no  part  of  the  employee's  occupation  to  repair  the  ventilator. 
Before  the  day  of  his  injury  he  had  never  attempted  this  work,  and 
without  the  knowledge  or  permission  of  h!s  foreman,  and  without  any 
express  or  implied  authority  from  his  employer,  although  seeking  to 
promote  its  interest,  he  engaged  in  an  undertaking  which  was  not  within 
the  scope  of  his  employment,  and  could  not  be  found  to  arise  out  of 
it,  or  in  4ts  course.  The  case  is  governed  by  Borin's  Case,  227  Mass.  452, 
116  N.  E.  817,  L.  R.  A.  1918A,  217;  Bolden's  Case,  235  Mass.  289,  126  N. 
E.  668;  Rochford's  Case,  234  Mass.  93,  124  N.  E.  891. 

The  decree  of  the  superior  court  is  to  be  reversed  and  a  decree  is  to 

So  ordered.  / 

be  entered  for  the  insurer. 
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KROPF  V,  MICHIGAN  BEAN  CO.  et  al.  (No.  64.  Junb  Temi.)    ^ 
(Supreme  Court  of  Micbigsm.  Sept  30^  192a) 
179  Northwestern  Reporter,  276. 

MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  ACCI- 
DENTAL DROWNING  IN  COURSE  OF  EMPLOYMENT- 
WITHIN  COMPENSATION  ACT. 

Evidence,  in  support  of  a  claim  under  the  Workmen's  Compauation 
Act  for  the  death  of  a  night  watchman,  held  to  sustain  the  finding  of  the 
Industrial  Accident  Board  that  deceased  accidentally  fell  into  the  river 
while  engaged  m  his  duties  about  his  employer's  warehouse  and  dock, 
and  not  while  Eshing  for  his  own  purposes. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig^  §  40514].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  Barbara  Kropf,  under  the  Workmen's  Compensation 
A-ctJ  (Pub.  Acts  Ex.  Sess.  1912,  No.  10),  against  the  Michigan  Bean  Com- 
pany and  the  Southern  Surety  Company.  The  Industrial  Accident  Board 
awarded  compensation  for  the  death  of  applicant's  husband,  and  defend- 
ants bring  certiorari.     Award  affirmed. 

A^ued  before  Moore.  C.  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Qark,  Bird,  and  Sharpe,  JJ. 

Clark  C.  Coulter,  of  Detroit,  for  appellants. 
Burt  D.  Cady,  of  Port  Huron,  for  appellee. 

Moore,  C  J.  The  Michigan  Bean  Company,  on  March  17,  191^  had 
a  warehouse  and  long  dock,  on  the  banks  of  the  St.  Qair  river  at  Port 
Huron.  Jacob  Kropf  had  been  employed  by  the  Michigan  Bean  Com- 
pany as  a  night  watchman  and  janitor  for  about  3%  years  prior  to 
March  17,  1919.  On  March  17,  1919,  the  foreman  for  the  company, 
upon  coming  to  work  about  6 :30  a«  m.,  found  the  lights  about  the  plant 
still  iMiming,  and  Jacob  Kropf  bad  disappeared.  Hjt  had  punched  his 
watchman's  clock  at  about  4:40  or  4:50  a.  m.,  and  had  placed  the  clock 
in  its  usual  place  in  the  office  of  the  Michigan  Bean  Company.  April  30^ 
1919,  Mr.  Kropf's  body  was  found  in  the  river  two  miles  below  defend- 
ant's dock.  A  claim  was  made  by  plaintiff,  and  an  award  was  made  ia 
her  favor.    This  proceeding  is  certiorari  to  review  that  award. 

It  is  conceded  that  if  there  is  any  liability  the  award  should  noH  he 
dj6turbed.  The  claim  of  the  appellant  is  tersely  stated  in  a  brief  by  its 
counsel  as  follows: 

"There  is  no  evidence  in  the  record  which  would  warrant  a  finding 
that  his  death  was  in  any  manner  due  to  an  accidental  personal  injury 
received  in  the  course  of  his  employment;  that  there  is  no  evidence  in 
the  record  which  would  indicate  an  accidental  personal  injury  arising 
out  of  his  employment ;  that  the  manner  in  which  he  came  to  hie  dieath 
is  a  matter  of  conjecture  only;  that  the  facts  which  are  proved  upon  the 
record  are  as  consistent  with  the  nonliability  of  the  defendtot  und^  the 
Compensation  Act  as  with  the  liability ;  that  the  only  conclusion  Utat  can 
be  legitimately  drawn  from  the  evidence  is  that  the  man  was  fishing  at 
the  time  he  fell  into  the  river.    *    *    ♦ 
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'*Tht  attention  of  this  honorable  court  is  invited  to  the  fact  that 
snagging  herring  is  an  active  process,  involving  the  Jerking  up  through 
a  school  of  herring  of  a  line  to  which  are  attached  a  number  of  hooksj 
that  a  man  to  do  this  ordinarily  would  stand  upon  his  feet,  and  would 
move  rapidly.  It  is  the  defendants'  theory  that  the  deceased,  at  the  time 
he  fell  into  the  river,  had  snagged  some  herring  on  his  hooks,  and,  as 
is  quite  usual,  doubting  whether  his  pole  was  strong  enough  to  lift  the 
fish  to  the  dodc,  reached  over  and  seized  the  fishline  below  the  end  of 
the  pole  in  his  hand,  for  the  purpose  of  lifting  his  catch  to  the  dock. 
It  is  believed  by  the  defendant  that  in  this  act  he  lost  his  balance  and  fell 
into  the  river,  and  it  is  submitted  that  this  is  a  highly  feasible  explana- 
tion; certainly  much  more  feasible  than  that  the  deceased  went  to  the 
edge  of  the  dock  to  empty  a  pail  of  dirt  with  a  fishpole  in  his  hand  (the 
pail  being  later  found  sitting  upright  several  feet  from  the  edge  of  the 
dock) ;  or  that  he  went  out  on  the  dock  to  perform  some  unknown  duty, 
carrying  a  fish  pole  in  his  hand  for  some  unknown  reason." 

Counsel  cite  in  support  of  their  contention  Ginsberg  v.  Adding  Ma- 
chine Co.,  204  Mich.  130,  170  N.  W.  15;  Chaudier  v.  Lumber  Co^  206 
Mich.  433.  173  N.  W.  198,  5  A.  L.  R.  1673.  and  other  Michigan  cases. 

It  may  be  well  here  to  call  attention  to  what  is  said  in  the  return  of 
the  Industrial  Accident  Board.  We  quote  part  of  it: 

"The  decedent's  work  as  night  watchman  called  hiro  on  duty  at  7 
p.  m.,  and  relieved  him  from  duty  at  5:30  a.  m.  His  duties  during  this 
time  were  to  clean  up  the  c^ce,  warehouse,  and  elevator,  keep  up  the  fires 
in  kimaces,  and  r^ake  the  rounds  of  10  or  12  watch  stations  once  eadi 
hour,  ringing  up  the  hours  on  his  watchman's  clock  with  the  keys  placed 
at  the  respective  stations. 

"On  the  morning  of  Mareh  17,  1919.  he  rang  up  his  last  station,  as 
required,  en  the  clodc,  between  4:40  and  4:50.  From  that  time  nothing 
was  known  of  him  tmtil  his  body  was  found  floating  in  St.  Clair  river,  a 
considerable  distance  down  the  river  from  the  dock  of  the  Michigan  Bean 
Company." 

"On  the  night  and  morning  of  March  17,  1919,  there  was  a  very  dense 
fog  on  the  river,  making  the  dock  very  wet  and  slippery  and  objects  not 
discernible,  even  at  a  distance  of  2  feet  away. 

"When  the  body  of  decedent  was  recovered  on  April  30,  1919,  it  was 
found  his  watch  had  stopped  at  4:58  oVlock,  about  eight  minutes  after 
the  last  station  was  recorded  on  the  watch  clock.  It  was  one  of  his  last 
duties  to  turn  off  the  lights  on  the  dock  and  outside  of  the  buildings. 
These  were  controlled  by  a  switch  located  in  the  office  of  the  D.  &  C. 
Boat  Company,  a  few  feet  away  from  the  edge  of  the  dock,  which  lights  . 
were  found  to  be  on  when  the  workmen  arrived  at  the  Michigan  Bean 
Company  on  the  morning  of  March  17,  1919.  The  habits  of  the  decedent 
were  exemplary,  and  he  was  pamstaking  and  industrious  in  the  discharge 
of  kia  dttty. 

'To  sustain  their  contention  that  the  accident  did  not  arise  out  of 
atttd  in  the  course  of  the  employment  of  the  deceased,  the  respondents 
Ttiy  upon  the  theory  that  the  decedent  had  left  his  employ,  and  was  fish- 
ing off  the  dock  when  he  met  his  death.  It  appears  from  the  proofs  that 
after  the  decedent  was  missed,  his  overcoat,  undercoat,  glasses^  and  sev- 
eral small  herring,  wrapped  up  in  a  newspaper,  were  found  on  a  table 
in  the  office;  that  a  pail  which  the  decedent  was  accustomed  to  using 
about  his  work  was  found  standing  near  the  edge  of  the  dock  a  short 
distance  from  one  of  the  stations  to  which  it  was  necessary  for  this 
decedent  in  the  course  of  his  employment  to  go.    ♦    *    * 

"The  respondent  was  missed  early  on  the  morning  of   March   17. 
1919.    He  was  last  seen  while  performing  his  duties  upon  the  premises 
of  the  respondent    On  April  30Ui  following  his  body  was  taken  from  the 
Vol.  VI— Comp.  4S. 
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river  some  distance  below  the  respondent's  premises.  When  the  body 
was  recovered  a  jointed  bamboo  fishpole  was  attached  to  the  body ;  a 
line  connected  to  the  pole  being  wrapped  around  the  decedent's  arm. 
Some  witnesses  testify  this  pole  is  the  previously  mentioned  pole  which 
had  been  kept  about  the  premises.  There  seems  to  have  been  no  identifi- 
cation marks  about  this  pole  by  which  the  witnesses  would  be  able  to 
distingush  it,  other  than  a  piece  of  bag  string,  which  had  been  used  to 
fasten  it  together  at  the  joint,  so  that  a  section  might  not  be  lost  in  case 
the  pole  came  apart.  There  is  considerable  testimony  in  the  record  to  the 
effect  that  many  jointed  bamboo  poles  were  sold  and  used  in  this  vi- 
cinity of  the  same  make  and  appearance  as  the  pole  in  question,  and  that 
it  was  not  unusual  for  such  poles  to  be  tied  tojrether  at  the  joints  for  the 
purpose  of  preventing  the  loss  of  a  section.  The  body,  when  recovered, 
had  on  overalls  and  smock  of  the  deceased  which  he  wore  when  about 
his  work. 

"The  fish  wh'ch  were  found  wrapped  up  in  a  paper  upon  careful  in- 
spection by  a  number  of  witnesses  showed  that  they  had  no  wound  upon 
them,  as  they  would  have  had  if  they  had  been  caught  with  a  hook  in  the 
manner  in  which  herring  are  caught.  It  appears  by  the  testimony  that 
herring  are  caught  either  in  a  seine  or  net,  or  by  what  is  known  as  snag- 
ging. It  appears  by  the  proofs  that  if  these  fish  had  been  caught  by  snag- 
ging, or  with  a  hook  as  the  respondents  contend,  they  would  have  been 
wounded. 

**It  appears  by  the  proofs  that  many  of  the  witnesses  saw  a  pail  stand- 
ing near  the  edere  of  the  dock,  and  one  witness  connected  w'th  the  re- 
spondent company  claims  to  have  seen  fish  scales  in  it.  None  of  the 
other  witnesses  noticed  the  fish  scales.  The  fish  found  upon  the  table 
had  not  been  scaled  The  decedent  had  frequently  purchased  fish  from 
fishermen  who  fisbert  about  this  dock  and  others.  Although  he  had 
worked  about  this  dock  in  the  neifirbborhood  of  3  years,  and  many  of  the 
witnesses  had  been  well  acnua-nted  with  him.  and  about  the  docks  a 
p^reat  deal,  none  of  them  had  ever  seen  him  fish.  There  is  testimony  to 
the  effect  that  he  was  afraid  of  the  water.  He  d'sappeared  very  early 
on  Mondav  morning.  Testimony  shows  that  he  had  conscientious  scru- 
nles  against  workine  on  Sunday,  and  that  on  Sunday  n'ghts  he  did  all. 
his  work  after  12  o'clock.  H»s  duties  were  that  of  a  n''ght  watchman,  and 
in  addition  it  was  his  duty  to  keep  up  the  fires,  and  do  a  considerable 
amount  of  jan'tor  work.  There  "were  a  number  of  stations  upon  the 
premises,  and  it  was  his  duty  to  make  rounds  of  each  station  and  punch 
a  clock  every  hour.  One  station  was  about  10  feet  from  the  edge  of  the 
dock  and  in  passing  to  and  from  this  station  it  was  necessary  to  be  within 
7  or  8  feet  from  the  edge  of  the  dock.  There  was  an  unusually  dense  fog 
upon  the  morning  in  question.  Testimony  shows  that  the  fog  was  so 
dense  that  a  lantern  would  be  of  little  or  no  use,  it  being  the  custom  of 
decedent  to  carry  a  lantern.  The  decedent  had  made  his  rounds  and 
punched  thcf  clock  between  4:40  and  4:50.  The  watch  which  he  carried 
and  which  was  recovered  with  his  body  had  stopped  at  4:58.  The  lights 
were  found  burning  when  employees  reached  the  premises  at  about  6 
o'clock.  It  was  one  of  the  last  duties  of  the  decedent,  to  turn  off  these 
lights.    To  perform  this  duty  he  would  pass  near  the  edge  of  the  dock. 

*      *      4t 

"It  appears  from  the  proofs  that  fishermen  in  this  vicinity  did  not 
fish  during  a  dense  fog.  It  further  appears  that  the  decedent  was  a 
faithful  and  conscientious  employee.  The  temperature  upon  the  night  in 
question,  according  to  the  witnesses,  was  about  such  as  is  usual  at  this 
season  of  the  year.     If  a  man  were  to  indulge  in  fishing  under  these 
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conditions,  it  would  not  seem  that  he  would  stay  out  in  the  cold  and 
dampness,  clad  as  decedent  was,  with  his  heavy  clothing  laying  in  the  of- 
fice. 

"It  would  seem  clear  that  the  fish  found  in  the  office  had  not  been 
caught  by  the  decedent,  and  must  have  been  purchased  from  some  one, 
as  the  decedent  was  accustomed  to  purchase  fish  from  others. 

"It  appears  that  the  pail  upon  the  dock  was  one  which  the  decedent 
was  in  the  custom  of  using  to  carry  sweepings  from  the  office  for  the 
purpose  of  throw'ng  them  into  the  river.  From  the  time  that  decedent 
punched  the  clock  in  the  course  of  his  duties  and  the  time  that  his  watch 
appears  to  have  stopped  he  must  have  fallen  into  the  water  almost  im^ 
mediately  after  punching  the  clock,  as  the  watch  probably  would  not  stop 
instantly  upon  entering  the  water.  The  dock  was  slippery,  and  the  dark- 
ness was  extreme.  It  would  not  be  unusual  for  the  decedent  in  making 
his  rounds  to  become  confused  and  take  a  step  or  two  out  of  his  usual 
course;  it  would  not  be  unusual  for  him  to  fall  from' a  slippery  dock  or 
accidentally  step  into  the  water.  It  would  be  unusual  for  a  man  51 
years  ot  age,  who  had  worked  about  the  same  dock  for  3  years  and  never 
indulged  in  fishing,  to  choose  a  cold,  foggy,  chilly,  disagreeable  morn- 
ing to  indulge  himself  in  this  pastime,  especially  without  protecting  him- 
self with  heavy  clothing,  which  he  had  at  hand. 

"We  therefore  find  that  the  applicant's  decedent  fell  from  the  dock 
and  was  drowped  while  engaged  in  the  performance  of  his  duties  as  an 
employee  of  the  respondent  Michigan  Bean  Company,  and  that  the  acci- 
dent arose  out  of  and  in  the  course  of  his  employment." 

The  foreman  of  defendant  company  on  cross-examination  testified  in 
part: 

"Q.  How  long  had  Mr.  Kropf  been  working  for  you?  A.  I  couldn't 
just  tell  you,  because  I  haven't  had  the  records  to  fall  back  on,  but  about 
2  years,  I  imagine. 

"Q.  You  always  found  him  an  efficient  employee?  A.  Mr,  Kropf 
was  one  of  the  finest  I  ever  knew;  he  was  methodical  and  capable  and 
kept  things  up  in  good  shape. 

"Q.  Very  painstaking?  A.  Yes;  and  I  am  sure  that  he  would  not 
diverge  one  step  from  the  path  of  duty  until  his  duties  were  performed. 

"Q.  You  have  always  found  him  very  careful  in  that  respect?  A. 
Yes,  sir. 

"Q.  And  he  always  followed  instructions?     A.  Yes,  sir. 

"Q.  You  say  there  were  some  lights  in  the  warehouse  burning?  A. 
On  the  warehouse. 

"Q.  That  is  on  the  outside?    A.  Yes,  we  kept  our  electric  lights  there. 

*'Q.  It  was  his  duty  to  turn  those  lights  out?    A.  Yes,  sir. 

**0»  What  were  the  hours  he  was  supposed  to  report?  What  hours 
did  he  leave?    A.  Those  hours  varied. 

'*Q.  He  had  regular  hours?  A.  Yes.  On  Sunday  night  we  gave  him 
an  hour  so  he, could  attend  church  services,  if  he  desired;  probably 
around  8:30  he  would  report. 

"Q.  What  time  was  he  supposed  to  quit?    A.  5:30  in  the  morning." 

The  foreman  of  the  Michigan  Bean  Company  testified  that  he  saw 
herring  fish  scales  in  the  pail  he  saw  on  the  dock.  The  fish  that  had 
been  wrapped  up  by  Mr.  Kropf  were  taken  to  his  house,  and  the  testimony 
is  that  they  had  ^ot  been  scaled,  and  that  they  had  no  wounds  such  as 
would  have  existed  if  they  had  been  snagged. 

The  coroner,  who  assisted  in  removing  the  body  from  the  water, 
testified  in  part: 

''Q.  Did  you  or  did  you  not  find  that  a  fishing  pole  was  with  this 
body?    A.  I  did. 
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"Q.  Was  this  fishing  pole  in  any  manner  fastened  to  the  body?  A. 
No;  the  fishline  was  around  his  arm. 

"Q.  Which  arm?  A.  If  I  remember  right  it  was  the  right  arm;  and 
the  pole  was  dragging  from  it. 

"0-  The  pole  was  attached  to  the  fishline,  and  the  fishline  was  around 
the  deceased's  right  arm?    A.  Yes,  sir." 

Cross-examination  by  Mr.  Cady: 

"0.  Was  there  any  hook  on  the  line?  A.  Not  that  I  remember  of; 
if  there  had  been  a  hook.    I  think  I  would  have  remembered  it. 

"Q.  It  was  a  small  line  around  his  arm?    A.  Around  his  arm. 

"Q.  Did  you  know  whether  there  was  more  than  one  twist  of  the 
line?    A.  No;  I  think  there  was  just  one  twist  around  the  arm." 

Much  stress  is  put  upon  the  testimony  of  Willard  Smith,  a  young 
man  about  15  years  old,  whose  evidence  tended  to  identify  the  fishpole 
as  one  he  had  used.  His  attention  was  called  to  the  pole  shortly  before 
the  trial,  and  he  examined  it.    We  quote: 

*Q.  Did  you  recognize  that  fishpole  as  the  same  fishpole  which  you 
had  used  and  which  had  disappeared  at  the  time  of  Mr.  Kropfs  disai>-' 
pearance?    A.  Yes,  sir. 

**Q.  How  did  you  recognize  it  as  the  same  pole?  A.  I  recognized 
where  I  had  tied  it  together  with  bag  twine. 

"Q.  That  is,  when  you  used  this  pole  you  had  repaired  it  with  bag 
twine?    A.  Yes,  sir. 

"Q.  Is  that  the  pole  which  Mr.  Falk  has  in  his  hands?  (Witness 
examined  pole.)     A.  Yes,  sir. 

"Q.  Is  that  the  twine  on  there  that  you  put  on  there  yourself?  A.  It 
is. 

"Q.  And  you  are  absolutely  certain  that  is  the  same  pole  you  had 
used?    A.  Yes,  sir. 

'*Q.  And  that  disappeared?    A.    Yes." 

On  the  cross-examination  he  testified  in  part: 

"Q.  When  did  you  see  this  pole  last  before  March  17,  1919?  A. 
About  three  or  four  weeks  before. 

"Q.  What  were  you  using  it  for?    A.  To  catch  fish. 

'•Q.  What  kind  of  fish?    A.  Herring. 

"Q.  How  were  you  catching  them?    A.  Hooking  them. 

"Q.  Snagging  them?    A.  Yes.  sir. 

"Q.  How  many  hooks  were  on  the  line?    A.  There  was  four,  I  think. 

"Q.  Four  grapples?    A.  Yes,  sir. 

"Q.  How  many  hooks  on  each  grapple?    A.  Three. 

"Q.  Was  there  a  sinker  on  it?    A.  Yes;  I  think  so. 

"Q.  Were  there  any  grapples  or  hooks  or  sinkers  on  this  line  when 
you  saw  it  over  at  Falk's  rooms?    A.  No,  sir.    *    *    * 

•'Q.  You  used  it  twice;  is  that  the  times?    A.  Yes,  sir.    *    *    ♦ 

"Q.  And  one  of  those  occasions  was  about  four  weeks  before  Mardi 
17th,  and  the  other  about  three  weeks  before  March  17th  •  is  that  correct? 
A  Yes.  sir.    *    *    ♦ 

"Q*  Is  there  anything  about  this  pole  other  than  the  string  that 
makes  you  identify  it  as  the  pole  that  was  down  there?    A.  Na" 

There  was  much  testimony  that  many  poles  were  used  along  the  dock 
which  were  jointed  poles,  the  joints  of  which  were  connected  with  a 
string  in  a  manner  similar  to  that  described  by  Willard  Smith,  and  that 
some  of  these  poles  were  lost  in  the  river. 

The  testimony  is  very  clear  that  a  fishpole  when  last  seen  at  defend- 
ant's dock  hand  attached  to  it  a  line,  to  which  there  was  attached  grap- 
ples, to  each  of  which  were  attached  hooks.  It  is  equally  clear  that  the 
line  wound  around  the  arm  of  deceased  when  he  was  found  had  neither 
grapples  nor  hooks. 
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Wc  have  recited  very  little  of  the  testimony.  That  portion  recited 
in  the  award  is  to  be  found  in  the  voluminous  record.  Wc  have  not  ref' 
erred,  except  as  quoting  from  the  award,  to  that  relating  to  the  cold 
March  morning  on  the  St.  Clair  river,  and  the  fact  that  the  deceased's 
thidc  clothing  was  left  in  the  office,  nor  the  fact  that  the  fog  was  so  dense 
as  to  be  almost  impenetrable,  making  the  dock  wet  and  slippery,  and  its 
outlines  invisible.  It  has  already  appeared  in  what  we  have  quoted  that 
Mr.  Kropf  disappeared  with  some  of  his  work  undone,  and,  if  any  in-, 
fercfice  is  to  be  drawn  from  the  time  when  his  watch  stopi>ed,  he  disap- 
peared before  quitting  time  had  arrived. 

In  the  case  of  Ginsberg  v.  Adding  Machine  Co.,  supra,  we  do  not 
understand  that  any  new  rule  of  evidence  was  announced  in  the  majority 
opinion.    We  quote  from  it: 

"The  burden  of  establishing  a  claim  for  compensation  rests  on  those 
seeking  the  award.  They  are  not  required  to  establish  their  case  by 
positive,  direct  evidence;  in  many  cases  that  would  be  impossible;  they 
may  prove  their  case  by  circumstantial  evidence,  as  other  cases  arc  es- 
tablished. The  board  is  the  trier  of  the  facts,  and  weighs  and  measures 
the  conflicting  testimony,  medical  as  well  as  lay.  Deem  v.  Kalamazoo 
Paper  Co.,  189  Mich.  665;,  Perdew  v.  Nufer  Cedar  Co.,  201  Mich.  520.  It 
is  Ihe  province  of  the  board  to  draw  the  legitimate  inferences  from  the 
established  facts,  and  to  weigh  the  probatHlities  from  such  established 
facts.    Wilson  v.  Phcenix  Furniture  Co.,  201  Mich.  531."  , 

In  that  case  five  of  the  justices  were  of  the  opinion  that  the  es- 
tablished facts  did  not  warrant  an  inference  that  would  establish  claim- 
ant's case,  while  thr^  of  the  justices  were  of  the  opinion  that  the  infer- 
ence might  be  fairly  drawn  from  the  record.  The  situation  is  Chaudicr 
v.  Lumber  Co.,  supra,  was  practically  the  same. 

In  the  instant  case  we  think  the  conclusions  of  the  Industrial  Acci- 
dent Board  are  justified  by  some  of  the  established  facts.  See  De  Mann 
V.  Engineering  Co.,  192  Mich.  594,  159  N.  W.  380;  Perdew  v.  Nufer 
Cedar  Co.,  201  Mich.  520,  167  N.  W.  868 ;  Wilson  v.  Furniture  Co,  201 
Mich.  531,  167  N.  W.  839. 

The  award  is  affirmed,  with  costs  to  the  complainant. 


LEITZ  V.  LABADIE  ICE  CO.  et  al.  (No.  U.) 

(Supreme  Court  of  Michigan.  Sept.  30,  1920.) 

179  Northwestern  Reporter,  291. 

1.  MASTER  AND  SERVANT  —  TEST  OF  COMMON  LABORER'S 

TOTAL  DISABILITY  WITHIN  COMPENSATION  LAW. 

That  one- is  not  as  a  common  laborer,  aWe  to  do  Mcactly  the  sum 
particular  kind  of  common  labor  he  was  doing  when  injured  is  not  the 
test  of  total  disability  within  the  Workmen's  Compensation  Law; 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [5].) 

2.  MASTER  AND  SERVANT  —  WORKMAN  EARNING  BETTER 

WAGES   FOR   'COMMON    LABOR"   AFTER   AWARD    HELD 

NOT  TOTALLY  DISABLED. 

*'Comnion  labor"  is  of  unskilled  manual  labor,  and  is  an  "employ- 
meat"  within  Worknien's  Compensation  Law  which  makes  no  classifica- 
tion, so  that,  where  one  was  doing  work  for  an  ice  company  as  a  corn- 
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mon  laborer,  attending  a  slide  which  required  strength  for  lifting,  when 
he  suffered  injuries  causing  total  incapacity  for  that  dass  of  work,  for 
which  injury  an  award  was  made,  after  which  he  was  employed  by  a 
manufacturer  to  operate  a  punching  machine  at  higher  wages,  he  was  not 
then  totally  disabled  so  as  to  justify  denial  of  the  company's  petition 
for  relief  from  the  award,  though  the  leg  injured  was  still  so  crippled 
that  he  was  unable  to  do  the  work  done  when  injured. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 
(For  other  definitions,  see  Words  and  Phrases,  First  Series,  (Common 
Labor;  First  and  Second  Series,  Employment.) 

3.  MASTER  AND  SERVANT— FINDINGS  OF  FACT  BY  INDUS- 
TRIAL BOARD  NOT  REVIEWABLE. 

The  court  will  not  review  findings  of  fact  by  the  State  Industrial  Ac- 
cident Board  beyond  determining  whether  the  record  discloses  any  com- 
petent legal  evidence,  direct  or  inferential,  to  support  facts  necessarily 
found  by  the  board  as  a  basis  for  its  conclusions  of  law. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  Workmen's  Compensation  Law  by  Carl  Leitz, 
for  compensation  for  injuries,  opposed  by  the  Labadie  Ice  Company,  eoi- 
ployer,  and  the  Standard  Accident  Insurance  Company,  insurer.  Peti- 
tion by  employer  and  insurer  to  be  relieved  from  further  weekly  pay- 
ments to  employee  under  an  order  of  the  State  Industrial  Accident  Board 
refused  by  the  board,  and  employer  and  insurer  bring  certiorari.  Order 
set  aside,  and  case  remanded  for  further  review,  with  instructions. 

Argued  before  Moore,  C  J.,  and  Steere,  Brooke,  Fellows,  Stone, 
Clark,  Bird  and  Sharpe,  J  J. 

Keena  Lightner,  Oxtoby  &  Hanley,  of  Detroit,  for  appellants. 
Thomas,  Shields  &  Silsbee,  of  Lansing,  for  appellee. 

Steere,  J.  Defendants  by  writ  of  certiorari  seek  review  and  reversal 
of  an  order  of  the  State  Industrial  Accident  Board,  refusing  their  peti- 
tion to  be  relieved  from  further  weekly  payments  to  plaintiff  under  a 
previous  order  of  said  board. 

The  record  discloses  that  plaintiff,  Leitz,  suffered  an  accidental  in- 
jury on  February  2,  1917,  while  in  the  defendant  ice  company's  employ, 
and,  having  been,  by  approppriate  proceedings  under  the  Workmen's 
Compensation  Law  (Pub.  Acts  Ex.  Sess.  1912,  No.  10)  adjudged  then  to- 
tally disabled,  was  awarded  $6.78  per  week.  This  was  paid  him  from 
February  2,  1917,  until  December  19,  1919,  at  which  time  defendants 
asked  release  on  tJie  grotmd  that  his  incapacity  to  earn  wages  had  ceased, 
and  he  was  in  fact  earning  more  money  at  manual  labor  than  he  re- 
ceived at  the  time  of  his  accident. 

When  injured  plaintiff  was  a  young  man  about  20  years  of  age, 
working  for  the  ice  company  as  a  common  laborer  at  a  wage  of  $3  per 
day  of  10  hours.  He  had  been  in  its  employ  16  or  18  days,  and  before 
that  time  worked  as  a  farm  hand.  When  the  accident  occurred  he  was 
attending  to  an  ice  slide,  or  chute,  switch,  where  they  were  filling  a  cou- 
ple of  icehouses,  his  duties  being  to  attend  to  and  switch  the  slide  from 
time  to  time  so  it  would  carry  the  ice  as  it  came  up  "first  to  one  icehouse 
and  then  to  another,"  work  which  he  said  any  person  of  average  intelli- 
gence could  learn  to  do  in  an  hour.  The  blocks  of  ice  coming  up  the 
slide  were  22  inches  square  and  10  inches  thick,  requiring,  as  he  stated, 
a  '*fairly  strong  man"  to  handle  the  switch,  which  he  lifted  up  with  his 
hand  as  occasion  required.    While  he  was  on  the  ice  slide  running  the 
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switch  the  slide  broke,  and  let  him  fall  about  15  feet.  He  fell  some- 
what angling,  and  ice  fell  upon  him,  injuring  his  left  hip  so  severely  that 
medical  attendance  was  required.  He  was  concededly  laid  up,  and  totally 
incapacitated  from  labor  for  some  time.  The  award  then  made  of  one- 
half  his  weekly  wages  as  continuing  compensat'on  for  total  incapacity 
was  paid  by  defendants  for  approximately  150  weeks,  when  defendants 
asked  relief  on  the  ground  that  he  was  again  able  to  earn  full  wages. 
He  is  not  shown  to  have  engaged  in  any  employment  for  over  2  years  af- 
ter his  injury,  but  in  July,  1919,  he  entered  the  employ  of  an  auto' body 
company  at  Lansing,  operating  a  punching  machine  at  42  cents  an  hour, 
and  was  at  the  time  of  taking  testimony  in  this  proceeding,  February, 
1920,  receiving  47%  cents  per  hour.  At  this  work  he  was  seated,  operat- 
ing the  press  with  a  pedal,  using  his  right  foot,  the  left  leg  being  yet 
crippled  so  that  he  could  not  depend  on  it,  and  had  to  use  crutches,  as 
he  testified. 

The  entire  finding  of  the  Industrial  Accident  Board  in  denying  its 
petition  is  as  follows: 

"(l)^That  the  applicant  is  totally  disabled  in  the  employment  in 
which  he  was  engaged  at  the  time  of  the  accident. 

"(2)  That  this  total  disability  existed  at  the  time  the  testimony  was 
submitted,  February  20,  1920,  and  has  been  continuous  since  the  date  of 
the  accident. 

"(3)  That  during  the  period  of  applicant's  total  disability  he  shall 
be  compensated  in  accordance  with  the  terms  of  the  award  entered  July 
7.  1917." 

Following  this  finding,  the  board — 
"ordered  and  adjudged  that  said  petition  should  be,  and  the  same  is  here- 
by, denied,  and  said  applicant  is  entitled  to  receive  an  recover  compensa- 
tion at  the  rate  of  $6.78  per  week  from  the  date  covered  by  the  last  pay- 
ment, *  *  *  to  continue,  as  above  provided,  during  the  period  of  ap- 
plicant's total  disability;  *  *  *  that  should  applicant  become  but  par- 
t'ally  disabled  at  any  time  in  the  future  on  account  of  the  accident,  he 
shall  be  entitled  to  receive  one-half  the  difference  between  the  average 
weekly  wage  he  was  earning  at  the  time  of  the  accident  and  the  average 
weekly  wage  he  is  able  to  earn  thereafter,  in  accordance  with  the  terms 
of  the  Workmen's  Compenstion  Act." 

It  will  be  noted  that  the  findings  are  in  their  nature  final  conclusions 
of  mixed  law  and  fact  upon  the  ultimate  issue  presented,  and  leave  to  con- 
jecture upon  what  testimony  in  the  record  the  order  is  based. 

The  sole  question  raised  by  defendants  is  whether  under  the  undis- 
puted testimony  in  this  case  plaintiff,  who  was  again  able  to  earn  more 
at  manual  labor  than  when  injured,  was  totally  incapacitated  for  work  in 
the  class  of  employment  at  which  he  was  engaged  at  the  time  of  the  ac- 
cident Theiy  contention  is  that  his  employment  was  the  ordinary  work 
of  a  common  laborer,  in  the  particulars  of  which  the  law  makes  no  dis- 
tinction or  classification.  His  testimony  shows  that  prior  to  his  employ- 
pent  by  the  ice  company  he  was  a  farm  hand,  and  at  the  time  of  his  in- 
jury was  employed  at  common  labor,  helping  to  put  up  ice.  Defendants 
further  point  out  that  it  likewise  appears  he  was  at  the  time  of  the  hear- 
ing also  engaged  in  work  essentially  that  of  a  common  laborer,  able  to 
earn,  and  earning,  in  such  employment  more  money  than  at  the  time  of 
his  injury;  that,  as  he  testified,  laborers  around  the  body  company  plant 
did  *'most  anything,"  somie  welding,  soldering,  cutting,  and  sometimes 
laboring  men  ran  punch  presses. 

**Q.  So  that  work  which  you  are  performing  at  the  auto  body  com- 
pany is  operating  a  punch  press?    A.  Yes,  sir. 
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"Q.  You  claim  that  the  running  of  a  punch  press  is  not  a  Wboref9 
woilc?  A.  I  don*t  know  as  it  is  a  laborer's  work,  most  anybody  can  nm 
it. 

**Q.  Most  anybody  can  run  a  punch  press  that  can  run  a  sfide?  A. 
Yes. 

"Q,  It  is  more  difficult  than  operating  an  ice  slide?    A.  No." 

As  to  the  condition  of  plaintiff's  leg,  he  testified  that  it  was  yet  crip- 
pled, he  could  not  put  much  weight  upon  it  or  walk  without  crutches, 
and  was  unable  for  any  length  of  time  to  do  work  which  required  him 
to  stand,  saying,  "It  is  the  nerves  that  bother  me,"  for  which  reasons  be 
would  not  be  able  to  work  in  operating  a  switch  at  an  ice  slide,  as  he  was 
doing  at  the  time  of  the  accident* 

Dr.  Randan,  who  examined  him  shortty  before  the  hearing,  testifod 
that  he  used  an  X-ray  to  examine  plaintiffs  left  hip,  and  as  far  as  that 
disclosed  anything  he  found  no  deviation  from  normal;  that  his  legs 
were  of  the  same  lenglfi>  and  the  left  measured  with  the  right  as  in  a 
normal  person;  but  when  he  attempted  to  have  plaintiff  do  different  ex- 
ercises with  his  left  foot  he  wms  uaabk  to  stand  on  the  left  leg  more  than 
a  second  or  so  at  a  time  without  support ;  that  he  couM  extend  and  re- 
flex  the  leg;  but  coukl  not  extend  it  outward,  the  function  lacking  in  the 
log  being  "adduction,''  and'  from  the  examination  it  was  his  opinion  plain- 
tiff could  not  do  the  kind  of  work  he  was  engaged  in  at  the  time  of  the 
injury,  as  he  described  it ;  that  from  the  history  of  the  case  and  his  ex- 
amination at  "the  present  t  me'*  the  leg  was  apparently  making  a  fairly 
good  recovery,  saying,  '*The  only  thing  he  lacks  is  the  forward  exten- 
sion of  the  leg." 

[1,  2]  On  what  theory  the  Accident  Board  arrived  at  a  determina- 
tion from  this  record  that  ptointiff  was  totally  incapacitated  to  earn 
wages  in  the  emplc^rment  of  a  common  kib«rer,  v^dh  is  the  test  under 
the  undisputed  testimony  in  this  case,  we  are  not  advised.  Plaintiff's 
own  testimony  stkows  that  when  injured  be  was  working  as  a  common 
l2dK>rer,  and  such  was  the  nature  of  his  employment  when  his  petitioo 
was  filed  and  passed  upon  by  the  board.  That  he  was  not  as  a  common 
laborer  able  to  do  exactly  the  same  particular  kind  of  common  labor  he 
was  doing  when  injured  is  not  the  test  of  total  disability,  as  the  board 
recognized  and  properly  held  in  Miller  v.  Fair  &  Sons,  206  Mich.  360, 
171  N.  W.  380.  In  that  case  Miller  was  working  in  a  foundry,  mixing 
and  wheeling  sand,  etc.^  when  ii^ured  ta  his  hand  and  right  arm;  on 
March  23,  1916.  Compensation  at  one-half  his  average  \retk\f  wages  waa 
agreed  upon  between  the  parties,  approved  by  the  board,  and  paid  until 
May  18,  1917.  On  his  application  that  compensation  be  continued  there- 
after the  board,  on  March  16,  1918,  held  he  was  entitled  at  that  time  to 
compensation  from  May  18,  1917,  less  amount  he  had  earned  during  that 
period,  saying  in  its  decision  that — 

"Running  an  elevator  is  in  the  Judgment  of  the  board  conunon  labor. 
*  *  *  It  appears  to  the  board  that  the  hand  of  the  applicant  is  in  quite 
bad  condition,  and  it  is  likely  that  the  applicant  will  be  either  totally  or 
partially  disabled  for  some  considerable  time  to  come.  *  *  *  It  caiw 
not  be  said  to  a  certainty  that  he  will  be  totally  disabled  nor  that  he  will 
be  only  partially  disabled,  and  therefore  the  order  of  the  board  should 
provide  for  either  condition." 

In  the  opinion  affirming  the  board's  decision,  prepared  by  Justice 
Ostrander,  it  is  said  in  part: 

"The  labor  he  was  performing,  shoveling  and  wheeling  a  barrow, 
required  the  use  of  both  hands.  He  can  and  does  perform  labor  whidi 
does  not  require  the  use  of  the  right  hand  and  arm.  ♦  ♦  *  The  award 
iMut  stand  imlessy  as  ctaimant  coatends,  one  who  is  a  common  laborer* 
and  is  disabled  while  doing  some  particular  labor  requiring  the  use  o€ 
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btlfi  of  his  hands  and  arms,  is  totally  disabled,  if  on  account  of  an  ior 
puy  he  cannot  perfonn  the  same  labor  or  labor  which  requires  the  use  of 
both  arms  and  hands^  but  can  perform  other  common  labor  We  are  un- 
Mt  to  nndee  the  reqwred  distinction,  being  of  opinion  that  the  work  of 
«ne  engaged  in  what  is  ordinarily  described  as  common  labor  is  an  em- 
ptoQrment  widiin  the  meaning  of  the  act  The  act  does  not  classify  per- 
sons en|)loyed  at  labor,  but  it  does  recognize  that  there  are  different 
kinds  of  employment.  That  act  was  intended  to  affect  and  apply  to  ex- 
isting oondttions,  one  of  which,  generally  recognized,  is  that  persons  are 
employed  as  common  laborers--^at  the  employment  of  certain  wage- 
earners  is,  and  is  known  as,  common  labor.  A  definition  of  common  la- 
bor, exdosiTe  and  inclusive,  is  not  easily  formulated,  but  the  common 
understanding  is,  for  the  purposes  of  this  decision,  illustrated  in  the  testi- 
mony of  the  claimant." 

Miller  there  described  the  nature  of  his  work  when  injured,  as  did 
plaintiff  here.  Whether  he  called  it  common  labor  or  denied  it  was  such, 
would  not  change  its  character.  While,  as  suggested  in  that  opinion,  an 
eacaet  definition  of  common  labor,  exclusive  and  inclusive,  is  not  readily 
formulated,  we  think  it  may  safely  be  said  that,  as  generally  used  and  un- 
derstood, it  signifies  that  kind  of  unskilled  manual  labor,  with  or  with- 
out simple  tools,  which  is  commonly  done  by  the  masses  of  working 
people  in  Knes  of  employment  necessitating  no  special  trade  or  previous 
trahting,  before  engagmg  in  them,  beyond  what  can  be  quicjcly  learned 
and  effectually  performed  by  the  laborer  while  employed  at  rHr^lar  wage 
ooder  (tirectioo  of  those  in  charge,  as  distinguished  from  that  class  of 
skilled  and  less  common  manual  labor  to  perform  which  previous  ex- 
porience,  apprentkeskip,  study,  practice,  or  manual  training  in  some  spec- 
ial calling,  handicraft,  or  trade  is  required.  Plaimiffs  employment  as 
Ascribed  by  him  did  not  fi^l  withn  the  latter  cUtss,  eitiier  when  he  was 
injured  or  later.  Affirming  the  reason  of  the  board's  ruling  in  the  Miller 
Case  Ms  court  held  that,  whUe  recognizing  there  are  different  kinds  of 
employmeiit  within  its  meaning,  the  act  does  not  classify  persons  em- 
ployed at  labor  and  that  what  is  ordinarily  described  or  recognized  aa 
oommoa  labor  is  an  employment  Had  the  board  adhered  to  its  previous 
ruling  upon  that  proposition,  which  this  court  sustained,  we  fail  to  dis- 
cover under  the  undisputed  testimony  in  tins  case  how  the  result  shown 
in  the  order  appealed  from  could  be  logically  reached. 

Counsel  for  plaintiff  cite  and  rely  on  Foley  v.  Detroit  United  Ry., 
190  Mach.  507,  157  N.  W.  45,  and  Jameson  v.  Ncwhall  Co.,  200  Mich. 
514,  166  N.  W.  S34,  urging  them  as  undistiaguishable  precedent  in  this 
case  consistently  followed  by  the  board. 

[3 J  As  this  court  views  the  testimony  in  those  cases,  it  carried  Ae 
contro¥er83tes  into  the  field  of  permissible  issues  of  fact  for  the  board 
whose  findings  the  court  is  not  authorized  to  review,  beyond  determin- 
ing wiiether  the  record  discloses  any  competent  l^al  evidence,  direct 
or  inferential,  to  support  facts  necessarily  found  by  the  board  as  a  basis 
for  its  conclusions  of  law. 

In  the  Foley  Case  there  were  various  contentions  and  entanglements 
which  are  not  to  the  point  here,  beyond  a  possible  shading  of  permis- 
sible inference,  but  it  appeared  in  that  case  plaintiff  when  injured  was  a 
motorman  on  defendant's  railway,  running  an  electrically  propelled  car 
in  the  city  of  Detroit,  an  employment  of  responsibility  in  the  business  of 
railroad  transportation  of  passengers,  presumably  requiring  training, 
skill,  and  judgment  beyond  that  of  a  common  laborer.  He  had  worked 
as  a  machinist's  helper  in  a  railroad  shop,  and  had  practical  training  in 
railroading  as  a  fireman  on  a  steam  road.  In  the  accident  which  befell 
him  on  July  22,  1913,  he  sustained  a  compound  fracture  of  the  left  leg, 
which  confined  him  in  the  hospital  until  February  17,  1914.    The  surgeon 
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in  charge  testified  that  under  "usual  circumstances"  the  injury  would  "un- 
doubtedly have  caused  him  to  lose  his  leg  by  amputation,"  and  when  dis- 
charged neither  perfect  union  of  the  bone  nor  normal  circulation  were 
restored  or  established  in  it.  There  was  testimony  that  at  the  time  of 
hearing  the  injured  limb  was  shortened  three-quarters  of  an  inch  with  a 
75  per  cent,  loss  of  normal  use  and  strength,  and  he  was  totally  incapa- 
citated for  work  as  a  motorman.  Shortly  after  the  accident  an  agree- 
ment under  the  statute  for  weekly  compensation  during  total  disability 
was  approved  by  the  board.  After  he  left  the  hospital  plaintiff  was  gi- 
ven employment  by  defendant  as  a  watchman  in  one  of  its  car  bams, 
and  an  adjustment  made  by  defendant  with  him,  discontinuing  the  week- 
ly payments  under  the  compenstion  law  without  approval  of  the  board. 
He  made  application  to  the  board  for  their  reinstatement  while  yet » in  de- 
fendant's employ  as  a  watchman,  and,  whatever  the  merits  of  that  i^iase 
of  the  case,  under  the  facts  it  appeared  that  before  the  proofs  wefe 
closed  he  had  been  discharged,  and,  so  far  as  shown,  was  Uien  without 
employment.  The  original  agreement  approved  by  the  board  was  for 
total  disability  of  indefinite  duration.  The  board  had  never  approved 
its  discontinuance,  and,  acting  in  harmony  with  other  provisions  of  the 
act,  it  had  authority  (under  section  14,  part  3)  to  end,  diminish,  or  in- 
crease such  payments  on  a  review  of  the  original  award.  This  court 
held  the  order  of  the  board  would  not  be  disturbed,  as  there  appeared 
to  it  some  testimony,  viewing  the  case  in  its  entirety,  tending  to  support 
facts  essential  to  its  validity.  II 

In  the  Jameson  Case,  plaintiff,  when  injured,  seriously  as  is  undis- 
puted, was  working  in  a  responsible  position  as  foreman  for  defendant 
at  certain  pile  driving  operations,  and  was  an  expert  in  that  line,  with 
long  experience  in  the  construction  and  operation  of  derricks  and  other 
machinery  essential  to  such  work.  There  was  evidence  that  his  work  in 
that  capacity  included  repairing  pile  drivers  and  other  equipment  requir- 
ing strength  and  agility  in  high  and  dangerous  places,  with  a  steady  and 
clear  head,  for  resumption  of  which  his  injuries  totally  and  permanently 
incapacitated  him.  His  subsequent  employment  was  of  a  different  char- 
acter. Following  th8  Foley  Case,  it  was  held  that  there  was  testimony 
to  support  the  board's  order,  and  it  would  not  be  disturbed. 

As  the  instant  case  now  stands  on  the  undisputed  testimony,  the  find- 
ings of  the  board  essential  to  the  validity  of  its  order  is  without  evi- 
dential support.  We  think  the  Miller  Case  controlling,  and  the  order  ap- 
pealed from  must  be  set  aside.  Certain  of  the  views  expressed  by  the 
board  in  that  case  as  to  the  uncertainty  of  plaintiff's  future  condition 
and  his  possible  part  or  total  disability  to  work  as  a  common  latx)rer  in 
the  near  future  seem  somewhat  pertinent  here.  No  final  order  has  been 
made  by  the  board,  and  on  remission  of  the  case  it  yet  has  jurisdiction. 

The  order  will  be  set  aside,  without  costs  to  either  party,  and  the 
case  remanded  for  such  further  review  of  the  original  award,  in  har- 
mony with  this  opinion,  as  parties  may  apply  for  and  future  conditions 
warrant  under  the  statute. 
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STATE  EX  REL.  D.  M.  GILMORE  CO.  v.  DISTRICT  COURT  OF 

HENNEPIN  COUNTY,  FOyRTH  JUDICIAL  DIST..  et  al. 

(No.  22008.) 

(Supreme  Court  of  Minnesota.  Oct.  8,  1920.) 

179  Northwestern  Reporter.  216. 

(Syllabus  by  the  Court.) 
MASTER   AND  SERVANT— COMPENSATION   FOR  INJURY  TO 
TEAMSTER  LET  WITH  TEAM  HELD  PROPERLY  AWARD- 
ED AGAINST  TEAM  OWNER  AS  "EMPLOYER." 
Relator,  who  lets  its  rig^  team,  and  teamster  to  do  hauling  at  stipu- 
lated monthly  payments  out  of  which  relator  paid  the  teamster  weekly 
wages,  is  responsible  *to  the  teamster,  under  the  Workmen's  Compensa- 
tion Act  (Gen.  St.  1913,  §§  8195-8230),  for  an  accident  oiccurring  to  the 
teamster  while  so  hauling  for  the  one  to  whom  he  was  let. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series^  Employer.) 

Certiorari  by  the  State  of  Minnesota,  on  the  relation  of  the  D.  M. 
Gilmore  Company,  against  the  District  Court  of  Hennepin  County, 
Fourth  Judicial  District,  and  others,  to  revielv  a  judgment  against  the 
Company  on  a  claim  under  the  Workmen's  Compensjition  Act  Judgment 
affirmed. 

John  F.  Bemhagen,  of  Minneapolis,  for  relator. 
Chas.  S.  Allbright,  of  Minneapolis,  for  respondents. 

Holt,  J.  Certiorari  to  review  a  judgment  in  a  claim  under  the  Work- 
men's Compensation  Act. 

The  facts  were  for  the  most  part  stipulated.  The  D.  M.  Gilmore 
Company  and  the  McArdle  Gilmore  Company  are  Minnesota  corpora- 
tions doing  business  in  Minneapolis.  J.  K.  Gilmore  is  the  president  and 
principal  stockholder  of  each  corporation.  On  October  1,  1911,  a  con- 
tract was  made  between  the  two  corporations  whereby,  for  a  specified 
monthly  payment,  the  D.  M.  Gilmore  Company  let  to  the  McArdle  (jil- 
more  Company  a  rig,  team,  and  teamster,  one  Fred  Mattson,  who  then 
was  and  for  many  years  previously  had  been  in  the  employ  of  the  D.  M. 
Gilmore  Company.  While  so  engaged  hauling  for  the  McArdle  Gilmore 
Company,  Mattson  was  accidentally  killed.  At  that  time  D.  M.  Gilmore 
Company  was  receiving  $200  per  month  under  said  contract  for  the  use 
of  the  rig,  team,  and  Mattson,  out  of  which  it  paid  Mattson  a  weekly 
wage  of  $19.50.  The  court  found  that  there  was  no  contract  of  hire  be- 
tween Mattson  and  the  McArdle  Company,  but  that  such  contract  ex- 
isted between  him  and  the  D.  M.  Gilmore  Company,  and  that  he  was  the 
employee  of  the  last-named  company  when  he  met  death  in  an  accident 
arising  out  of  and  in  the  course  of  his  employment.  Judgment  was 
awarded  against  the  D.  M.  Gilmore  Company. 

The  claim  is  made  that  the  McArdle  Gilmore  Company  is  the  only 
one  liable  under  the  act,  because  the  accident  arose  out  of  and  in  the 
course  of  its  business.  In  the  absence  of  statutory  provision  fixing 
the  party  responsible,  there  would  be  much  force  to  relator's  contention ; 
but  subdivision  "d,"  §  8230,  G.  S.  1913,  reads: 
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"The  term  'employer'  as  used  herein  shall  mean  every  person  not  ex- 
cluded by  section  8  (8202),  who  employs  another  to  perform  a  service 
for  hire,  and  to  whom  the  'employer*  directly  pays  wages." 

The  contract  of  employment  was  between  the  D.  M.  Gilmore  G)m- 
pany  and  Mattson>  and  the  wages  agreed  upon  were  paid  him  directly 
by  that  company  weekly.  This  by  the  plain  language  of  the  statute 
fixes  the  responsibility  of  employer  upon  the  D.  M.  Gilmore  Company 
as  far  as  Mattson  and  his  dependents  are  concerned.  The  Legislature, 
no  doubt,  intended  to  place  the  burden  for  accidental  injuries  upon  the 
business  in  the  conduct  of  which  the  accident  occurs;  but  to  avoid  dis- 
putes and  uncertainties  as  to  the  one  directly  responsible  to  the  employee 
the  above  definition  was  incorporated  in  the  law.  And  in  the  light  there- 
of the  conclusion  may  well  be  reached  that  the  D.  M.  Gihnore  Company 
made  teaming  for  the  McArdle  Company  part  of  its  business  when  it 
hired  out  its  team  and  teamster  for  that  purpose.  The  stipulated  facts 
do  not  demand  a  finding  that  the  McArdle  Company  employed  Mattsoa 
or  that  the  accident  to  him  did  not  arise  out  of  or  in  the  cotsrse  ai  his 
employment  as  the  servant  of  the  D.  M.  Gilmore  Company. 

The  judgment  affirmed. 


STATE  EX  REL.  GEORGE  D.  TAYLOR  &  SONS  bt  al.  v.  DISTRICT 
COURT  OF  RAMSEY  COUNTY  et  al.  (No.  219S3.) 

(Si^reme  (^urt  of  Minnesota.  Oct.  8,  1920.) 

179  Northwestern  Reporter,  217. 

(Syllabus  by  the  Court.) 
MASTER    AND    SERVANT   —    COMPENSATION    FOR    DEATH 

FROM    APOPLEXY    DEVELOPING    AFTER    INJURY    HELD 

JUSTIFIED  BY  EVIDENCE. 

Findings  of  the  trial  court  in  an  action  under  the  Workmen's  Com- 
pensation Act  (Ckn.  St  1913,  §5  S\9S-S230)  held  sustained  by  sufficient 
competent  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  40514].) 

Certiorari  by  the  State  of  Minnesota,  on  relation  of  Cieorge  D.  Tay- 
lor &  Sons,  employer,  and  the  Southern  Surety  Company,  insurer,  against 
the  District  Court  of  Ramsey  County  and  Chas.  C.  Haupt,  one  of  the 
Judges  thereof,  to  review  a  judgment  against  the  employer  and  the  in*. 
surer  in  proceedings  under  the  Workmen's  Compensation  Act.  Af- 
firmed. 

Russell  P.  Fischer,  of  Minneapolis,  for  rebtors.  - 
Clifford  L.  Hilton,  Atty.  Ckn.,  and  K.  G.  McManigal.  of  St  Paul, 
for  respondents. 

BsoWK,  C.  J.  Certiorari  in  review  of  a  judgment  rendered  in  pro- 
ceedings under  the  Workmen's  Compensation  Statute  (Gien.  St.  W13, 
§§  8195-8230).    The  facts  are  as  follows: 

Defendant  is  a  manufacturer  and  dealer  in  woodenware  articles  of 
trjide,  and  owns  and  operates  in  its  factory  department  a  madiine  for 
sawing  and  shaping  boards  and  like  material  for  use  therein.  Pkm- 
tiff's  lAtestate,  who  was  her  husband,  was  in  defendant's  esipby,  aad  at 
the  time  of  the  accident  complained  of  was  engaged  in  operating  one  of 
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those  machmes ;  that  being  the  work  assigned  to  him  by  defendant.  In 
some  way  his  right  hand  came  in  contact  with  the  saw  while  in  motion, 
cutting  off  three  fingers  near  the  knuckle,  and  the  fourth  or  little  finger 
between  the  knuckle  and  phalange  joints.  The  accident  occurred  on  the 
7th  day  of  August.  1918,  and  he  died  on  the  13th  day  of  October  fol- 
lowing; the  immediate  cause  of  death  being  the  third  of  a  series  of 
apoplectic  strokes  occurring  at  intervals  following  the  injury  to  the  hand, 
On  the  theory  and  claim  that  the  injury  and  shock  therefrom  superin- 
duced and  brought  on  the  ^apoplectic  condition  of  decedent,  therefore  the 
proximate  cause  of  his  death,  this  action  was  commenced  to  recover  the 
amount  provided  for  by  the  Workman's  Compensation  Statute.  The  trial 
court  found  the  facts  in  harmony  with  plaintiffs  claim  and  ordered 
judgment  accordii^ly. 

The  only  question  presented  is  whether  the  evidence,  within  the  rule 
guiding  this  court  in  such  cases  is  sufficient  to  support  the  findings  of  the 
trial  court.  Though  the  evidence  does  not  leave  the  question  entirely  free 
from  doubt,  a  careful  consideration  thereof  leads  to  an  affirmative  an- 
swer; therefrom  reasonable  minds  may  reach  different  conclusions^  thus 
making  the  question  one  of  fact  for  the  trial  court.  State  ex  rel.  Neis- 
scn  v.  Dist.  Court  of  Ramsey  County,  142  Minn.  335.  172  N.  W.  133. 
Decedent  was  61  years  of  age  at  the  time  of  his  injury.  Immediately 
following  the  accident  he  was  taken  to  the  hospital,^  where  he  was  given 
an  anesthetic,  followed  by  proper  surgical  treatment.  He  remained  at  the 
hospital  six  days,  and  while  there  and  some  two  days  after  the  injury 
suffered  a  slight  apoplectic  stroke;  his  left  side  being  affected,  with 
paralysis  of  the  face  and  loss  of  power  of  speech.  He  recovered  from 
the  siiock,  and  when  he  left  the  hospital  was  apparently  in  his  normal 
condition,  t^irring  the  injury  to  the  hand.  He  suffered  another  and  more 
severe  stroke  on  the  13th  of  August,  from  which  he  made  only  a  partial 
recovery,  and  a  third  stroke  on  October  10,  1918,  resulted  in  his  death 
three  days  later.  The  medical  testimony  tends  to  show  that  the  injury 
was  a  severe  nervous  shock  to  decedent's  system,  reducing  the  power  of 
resistance  of  the  tissues  of  the  body^  bringing  on  or  causjng  an  cm- 
bolismic  condition  which  in  turn  caused  the  apoplectic  strokes,  the  third 
of  which  resulted  in  the  death  of  decedent.  The  credibility  of  this  evi- 
dence was  for  the  trial  court.  It  was  competent  and  was  accepted  by 
that  court,  and  the  decision  below  based  thereon.  We  find  from  the  re- 
cord no  sufficient  reason  for  disapproval  of  that  conclusion. 

Judgment  affirmed. 


WOLD  V.  CHEVROLET  MOTOR  CO.,  Inc.     (No.  22036.) 

(Supreme  Court  of  Minnesota,  Oct.  8,  1920.) 

179  Northwestern  Reporter,  219. 

(Syllabus  by  the  Court.) 
1.  MASTER  AND  SERVANT— SHOOTING  BY  SHERIFFS  POSSE 
SHOWN  TO  BE  ACQDENTAL  INJURY  "ARISING  OUT  OF 
AND  IN  COURSE  OF  EMPLOYMENT"  WITHIN   COMPEN- 
SATION ACT. 

DefendasU's  employee,  whose  duties  required  him  to  visit  the  local 
agents  or  dealers  in  the  state  and  get  in  personal  contact  with  them,  was 
killed  when  a  sheriff's  posse  attempted  to  stop  an  automobile  in  which  he 
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was  riding  at  the  invitation  of  one  of  such  local  dealers.  It  is  held  that 
the  findings  that  the  injury  was  accidental,  and  that  it  arose  out  of  and 
in  the  course  of  the  employment,  are  sustained  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
(For  other  definitions,   see  Words  and   Phrases,   First  and   Second 
Series,  Course  of  Etnplojrment.) 

2.  MASTER  AND  SERVANT— SHOOTING  HELD  NOT  TO  SHOW 
TO  BE  INJURY  BY  THIRD  PERSON  WITHIN  COMPENSA- 
TION ACT. 

The  evidence  does  not  call  for  a  finding  that  the  employee  was  in- 
jured by  the  act  of  a  third  person  or  fellow  employee  intended  to  in- 
jure him  because  of  reasons  personal  to  him,  so  as  to  be  excluded  by  sub- 
division (i),  §  8230,  Gen.  St.  1913,  from  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  District  Court,  Yellow  Medicine  County;  Richard  T. 
Daly,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Otto  Wold, 
as  guardian  of  the  estate  of  Evelyn  Wold,  a  minor,  against  the  Chevrolet 
Motor  Company,  Incorporated,  employer  of  H.  O.  Wold,  fot  compensa- 
tion for  his  death.  Compensation  awarded,  and  the  employer  attacks  tiie 
judgment  by  certiorari.    Judgment  affirmed. 

Watson,  Sexton  &  Mordaunt,  of  St  Paul,  for  appellant. 
Arthur  E.  Nelson  and  (jerhard  Bundlie,  both  of  St.  Paul  (Bundlie  & 
Kelley,  of  St.  Paul,  of  counsel),  for  respondent 

Holt.  J.  In  the  attempt  by  a  sheriffs  pose  to  stop  an  automobile  in 
which  H.  O.  Wold  was  riding  he  was  accidentally  shot  and  died  fron* 
the  wound.  His  minor  children  were  awarded  judgment  against  his  em- 
ployer.   Bv  certiorari  this  judgment  is  attacked. 

Relator  Wold's  employer  manufactures  and  sells  automobiles.  Its 
manager,  who  hired  Wold  as  salesman,  testified  that  as  such  salesman  *t 
was  his  duty  to  visit  the  local  agents  or  dealers  of  the  company  and  help 
them  organize  their  territory  and  secure  subdealers  therein;  that  personal 
contact  with  these  local  agents  or  salesmen  was  one  of  the  main  points 
of  the  road  salesman's  visits  to  them;  that  his  duties  were  manifold,  and 
could  be  performed  at  any  time  night  or  day ;  that  he  was  to  entertain  to 
a  certain  extent,  and  it  might  be  good  practice  to  take  pleasure  rides  with 
the  local  agents  or  dealers.  Prescott  Winter  was  relator's  local  dealer  at 
Granite  Falls,  and  he  had  subdealers  at  Renville  and  Clarkfield.  On  the 
evening  of  September  30,  1919,  Wold  called  at  Winter's  place  of  business, 
and  introduced  himself.  After  some  conversation,  Winter  invited  him  to 
take  a  ride  in  his  car,  a  large  Buick,  also  his  subdealer  at  Renville,  who 
was  there,  and  another  person,  and  directed  a  servant  to  accompany  them. 
First  a  disabled  car  was  towed  from  another  garage  to  Winter's,  then 
they  started  west  on  the  road  to  Clarkfield.  Winter  was  driving,  and 
Wold  was  with  him  in  the  front  seat  The  record  is  silent  as  to  the 
purpose  of  the  drive,  or  as  to  any  conversation  in  regard  thereto  with 
Wold.  It  appears,  however,  that  the  latter  expressed  a  desire  to  finish 
his  business  that  night  so  that  he  might  leave  Granite  Falls  early  the 
next  day.  On  the  trip  to  Clarkfield  Winter's  actions  indicated  mental 
derangement,  but  not  to  such  an  extent  as  to  cause  the  four  able-bodied 
men  to  interfere  with  his  driving,  even  when  done  at  high  speed.  We 
may  infer  from  the  record  that  the  sheriff  at  Granite  Falls  had  been  in- 
formed that  a  large  Buick  car  had  been  stolen  at  Watcrtown,  Minn.,  and 
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was  speeding  west,  and  that  Winter's  action  in  stopping  the  occupants 
of  a  Ford  car  that  came  up  behind  the  party  as  they  were  gonig  to 
Clarkfield  had  been  telephoned  to  the  sheriff,  for  he  notified  his  dep- 
uty at  Clarkfield  to  summon  aid  and  intercept  the  large  Buick  en  route 
tc5  Clarkfield.  The  deputy  secured  a  number  of  men.  some  of  whom  were 
armed,  and  posted  them  along  the  road  entering  the  village  from  the 
east.  As  Winter  came  along  at  high  speed  with  the  muffler  open,  the  dep- 
uty sheriff  and  his  aids  sought  to  stop  the  car,  and  when  the  command 
was  not  heeded  some  of  the  men  fired,  attempting  to  hit  the  tires,  as 
they  had  been  instructed.    A  bullet  struck  Wold,  causing  his  death. 

[1]  The  finding  that  the  injury  to  Wold  was  accidental  must  be 
sustained,  for  there  is  no  evidence  that  any  of  the  shooters  intended  to 
hit  the  occupants  of  the  car.  At  most  they  purposed  to  puncture  the  tires 
so  as  to  recover  the  car  or  aporehend  the  supposed  criminals  in  charge 
of  it.  Nor  is  there  any  difficulty  in  sustaining  the  finding  that  the  ride 
to  Clarkfield  was  in  the  course  of  Wold's  employment,  in  view  of  the 
testimony  of  Mr.  Stimson.  relator's  manager,  as  above  outlined,  and  as 
more  clearly  brought  out  by  these  questions  and  answers  from  the  record, 
viz.: 

"Q.  Would  you  consider  it  erood  business  for  one  of  your  salesmen  to 
at  times  take  a  pleasure  ride  either  at  his  own  suggestion  or  at  the  sug- 
gestion of  the  local  agent,  in  connection  with  his  work?  A.  I  have  often- 
times  been  out  in  the  field  and  taken  those  rides.  It  is  difficult  to  know 
whether  they  are  good  business  or  not  all  the  time ;  somet'mes  it  is  neces- 
sary and  sometimes  it  is  not.  Tt  is  permissible,  however,  and  seems  to 
be  the  practice.  Q.  Tn  the  event,  Mr.  Stimson.  that  in  your  dut'es  as  a 
salesman — going  back  to  that  time — you  called  upon  a  local  dealer  for  the 
first  time,  and  you  were  invited  to  ride  with  him,  whether  upon  an  in- 
vestigation trip  of  any  kind  or  otherwise,  would  you  ordinarily  consider 
it  good  business  to  go  with  him?  A.  Yes.  I  would.  Q.  Would  you,  Mr. 
Stimson.  consider  it  a  part  of  a  salesman's  duty  to  accept  such  invitation 
from  the  local  aeent.  whom  he  had  met  for  the  first  time  or  otherwise? 
A.  T  have  oftentimes  done  so  myself,  and  we  leave  that  up  to  the  pleasure 
and  judgment  of  the  salesman  ;  that  is  up  to  his  own  judgment." 

Wold  beincr  in  the  course  of  his  emT>loyment  when  riding  w'th  Win- 
ter and  when  injured,  the  conclusion  of  the  trial  court  that  the  acci- 
dental injurv  arose  out  of  the  employnrent  cannot  well  be  sa^'d  to  lack 
evidentiary  support.  Had  he  received  an  injurv  "while  so  riding  either  in 
a  coll'sion  or  the  overturning  of  the  automobile,  whether  through  the 
carelessness  of  the  driver  or  other  cause,  there  could  be  little  doubt  but 
that  the  accident  arose  out  of  the  employment.  The  fast  driving,  in  this 
instance,  the  driver's  failure  to  hear  or  heed  the  wanr'ng  to  stop,  and 
the  conditions  created  in  part  by  his  previous  conduct  on,  the  trip,  caused 
the  sheriff  to  attempt  to  ston  the  car.  and  the  acc'dent  to  Wold  resulted. 
The  automoVle  was  an  instrumentality  contemplated  to  be  used  in  the 
performance  of  the  employee's  dtities.  When  bv  the  mismanagement  or 
the  attempt  to  manage  of  control  an  instrumentality,  properly  made  use 
of  in  the  employment,  an  accidental  injury  results  to  an  employee  the 
accident  must  be  held  to  have  arisen  out  of  the  employment.  Some 
courts  have  stated  the  rule  to  be  that  the  accident  arises  out  of  the  em- 
ployment when  it  can  be  said  reasonably  to  have  been  contemplated  as  the 
result  of  the  exposure  of  the  employment.  Hewitt's  Case,  225  Mass.  1 
113  N.  E.  572,  L.  R.  A.  1917B,  249.  Even  by  that  rule  it  may  be  said  that 
in  automobile  transportation  the  risk  of  being  stopped  by  officers  of  the 
law  for  speeding  or  other  traffic  violations  is  a  risk  reasonably  to  be 
anticipated  for  it  remains  true  that  drivers  of  such  vehicles  often  do 
violate  statutes  and  ordinances. 


Digitized  by 


Google 


702  6  WORKMEN'S  COMPENSATION  L.  J.    (Minn.)        [Dec, 

[2]  The  claim  cannot  be  sustained  that  compensation  is  excluded  by 
the  provision  that  it  does  **not  include  an  injury  caused  by  the  act  of  a 
third  person  or  fellow  employee  intended  to  injure  the  employee  be- 
diause  of  reasons  personal  to  him,  and  not  directed  against  him  as  an 
employee,  or  because  of  hs  emplo3rment"  (subdiv.  [i],  §  S230,  G.  S.  1913), 
for  it  is  plain  on  the  facts  that  neither  Winter  nor  any  one  in  the  sherilF  s 
posse  intended  to  harm  Wold.  The  cases  cited  by  relator,  sudi  as  Blake 
V.  Head,  5  B.  W.  C.  C.  303,  Murphy  v.  Berwick.  43  Irish  Law  Times. 
126  Armitage  v.  Lancashire,  etc,  Co.,  2  K.  B.  178  [1902],  Mitchinson  v. 
Day  Bros.  1  K.  B.  603  [1913],  SchmoU  v.  Weisbrod  &  Hess  Brew.  Co^ 
89  N.  J.  Law,  150,  97  AtL  723.  Walther  v.  Am-.  Paper  Co.,  89  N.  J.  Uw. 
732,  99  Atl.  263,  Harbroe's  Case,  223  Mass.  139,  111  N.  E.  709.  L.  R.  A. 
1916D,  933.  and  State  ex  rel.  v.  District  Court,  140  Minn.  470,  168  N.  W. 
555,  were  decided  upon  the  principle  expressed  in  the  exclusion  clause 
above  quoted  in  our  act  The  instant  case  on  this  feature  is  analogous 
to  the  one  of  Foley  v.  Home  Rubber  Co.,  89  N.  J.  Law,  474,  99  AtL  624, 
where  the  employee  met  death -in  the  sinking  of  the  Lusitania.  There  the 
court  said: 

'The  present  case  is  clearly  distinguishable  from  the  cases  referred 
to  in  which  compenstion  was  denied,  in  that  it  cannot  be  properly  said 
here  that  there  was  any  malicious  design  on  the  part  of  the  German  naval 
forces  against  Foley  or  any  other  passenger,  and  it  may  be  safely  as- 
sumed that  the  prime  object  of  the  German  naval  forces  was  to  destroy 
the  enemy's  ship,  and  not  the  lives  of  its  passengers." 

So  we  may  say  here  when  the  driver  failed  to  stop  the  car  the  main 
purpose  of  the  sheriffs  posse  in  making  use  of  the  guns  was  to  disable 
the  car  and  not  its  occupants. 

Hewitt's  Case,  supra,  cited  by  relator,  presents  a  case  where  a  tolieit- 
ing  insurance  agent  was  injured  in  an  automobile  accident.  The  court 
said: 

''In  the  prosecution  of  the  business  of  soliciting  insurance  Hewitt  was 
independent.  While  au^orized  and  expected  to  go  where  diere  was  any 
reasonable  prospect  of  securing  a  customer,  his  time  and  his  nietiio<l  of 
procedure  were  his  own.  He  might  travel  on  foot,  on  horseback,  by 
trolley,  train,  or  automobile.  He  might  write,  telephone^  or  telegraph. 
He  was  wholly  free  as  to  time,  place,  or  weather." 

Under  those  circumstances  it  was  held  that — 

"The  injury  could  not  be  said  reasonably  to  have  been  contemplated 
as  the  result  of  the  exposure  of  the  employment." 

In  the  case  at  bar  the  employee  was  engaged  as  a  traveling  salesman, 
and  under  such  cases  as  State  ex  rel.  McCarthy  Bros.  v.  Dist  Court,  141 
Minn.  61,  169  N.  W.  274,  and  State  ex  rel.  London  &  L.  Indemnity  Co^ 
141  Minn.  348,  170  N.  W.  218,  we  think  he  was  protected  when  on  the 
trip  he  was  taking. 

Judgment  affirmed. 
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MUCHA  V.  MORRIS  &  CO.    (No.  21J91.) 

(Supreme  Court  of  Nebraska.    Oct  4,  1920.) 

179  Northwestern  Reporter,  500. 

(Syllabus  by  the  Court.) 
MASTER  AND  SERVANT  —  NOTICE  OF  APPEAL  FROM  COM- 
PENSATION AWARD  MAY  BE  WAIVED. 
The  notice  required  to  be  filed  with  the  Compensation  Commissioner 
within  seven  days  after  an  award  (Laws.  1917,  c.  85,  §  29.  subd.  "g^)  is 
intended  to  give  information  of  the  appeal  to  the  opposing  party,  and 
may  be  waived  by  him,  where  the  petition  for  review  is  filed  in  the  dis- 
trict court  within  the  time  required  by  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4H].) 

Appeal  from  District  Court,  Douglas  County;  Day,  Judge. 

Action  under  the  Workmen's  Compensation  Act  by  Miles  Mucha,  by' 
Joseph  Mucha,  his  next  friend,  against  Morris  &  Co.  for  compensation 
for  a  personal  injury.  After  an  award  for  claimant  by  the  Compensation 
Commissioner,  claimant  filed  a  petition  in  the  district  court  to  review  the 
award,  and  from  its  dismissal  of  such  petition,  he  appeals.  Reversed,  and 
cause  remanded. 

A.  H.  Bigelow,  of  Omaha,  for  appellant. 
J.  C.  Kinsler,  of  Omaha,  for  appellee. 

FtANSBURc,  J.  Action  under  the  Workmen's  Compensation  Law. 
Plaintiff,  who  had  sustained  personal  injuries,  was  given  an  award  of 
compensation  by  the  Compensation  Commissioner  on  December  6,  1918. 
On  December  16,  1918,  he  filed  a  petition  in  the  district  court  to  review 
the  award.  The  district  court  dismissed  the  petition  on  the  ground  that 
plaintiff  had  not  filed  notice  of  intention  to  appeal,  as  required  by  sub- 
division "g,"  §  29,  c.  85,  Laws  1917,  which  reads: 

"Every  order  and  award  of  the  Compensation  Commissioner  shall  be 
binding  upon  each  party  at  interest  unless  notice  of  intention  to  appeal 
to  the  district  court  has  been  filed  with  the  Compensation  Commissioner 
within  seven  days  following  the  date  of  rendition  of  the  order  or  award: 
Provided,  that  the  order  and  award  shall  be  binding  and  final,  notwith- 
standing notice  of  intention  to  appeal  has  been  filed  within  the  time  limit, 
until  the  appeal  has  been  perfected  and  service  had  upon  the  opposite  party 
or  parties." 

Plaintiff  contends  that  the  filing  of  notice  was  waived  by  defendant's 
attorney,  both  orally  within  the  seven-day  period  and  by  a  written  vol- 
untary appearance  of  the  defendant  filed  in  the  district  court  on  December 
19.  1918,  reciting  that— 

"Defendant  hereby  waives  summons  and  voluntarily  agrees  to  appear 
in  the  above-entitled  action." 

Whether  or  not  there  was  any  conversation  whatsoever  during  the 
seven-day  period  purporting  to  be  a  waiver  of  notice  is  directly  disputed 
in  the  testimony.  That  was  a  question  of  fact  for  the  trial  court,  and  will 
therefore  not  be  further  considered  here.  The  only  question  now  pre- 
sented is  whether  or  not  the  written  voluntary  appearance  filed  in  the 
district  court  was  a  waiver  of  the  filing  of  notice  with  the  (x>mpensation 
Commissioner. 

Vol.  yi— Comp.  46. 
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The  statute  of  1917  d'd  not  limit  the  period  for  the  filing  of  the  pe- 
tition for  review  in  the  district  court  to  seven  days,  as  it  does  now.  Laws 
1919,  c.  91,  §  5.  It  is  not  urged  that  the  petition  on  appeal  was  filed  out 
of  time.  The  appeal  was  in  every  particular,  except  the  filing  of  the  no- 
tice with  the  Compensation  Commissioner,  completed  within  the  time  re- 
quired by  law.  The  case  of  Jefferson  Hotel  Co.  v.  Young  (Ind.  App.) 
121  N.  E.  94,  differs    n  that  regard  from  the  one  before  us. 

The  provision  for  the  filing  of  notice  with  the  Compensation  Com- 
missioner was  for  the  purpose  of  giving  the  adverse  party  knowledge 
of  the  appeal.  Upon  the  filing  of  such  notice,  no  further  duty  devolved 
upon  the  Compensation  Commissioner.  The  filing  of  such  notice  did  not 
affect  the  award;  on  the  other  hand,  the  award  continues  to  be  binding 
until  the  appeal  is  perfected  and  service  had.  It  is  apparemt  that  such 
notice  is  for  the  benefit  of  the  opposing  party,  and  in  such  cases  it  is  gen- 
erally held  that  the  party  for  whose  benefit  the  provision  is  made  may 
waive  the  giving  of  the  formal  notice,  and  that  this  may  be  done  by  a 
voluntary  appearance  in  the  court  where  the  appeal  is  lodged.  3  C.  J. 
1240,  §  1343,  and  page  1241,  §  1345.  That  rule  is  in  line  with  the  holdings 
of  our  court.  Shold  v.  Van  Treeck,  82  Neb.  99,  117  N.  W.  113;  McDonald 
V.  Penniston.  1  Neb.  324;  Haylen  v.  Missouri  P.  R.  Co..  28  Neb.  660,  44 
N.  W.  873 :  State  y.  Shrader,  U  Neb.  618,  103  N.  W.  276. 

It  is  our  opinion  that  the  district  court  had  jurisdiction  of  the  sub- 
ject of  the  action  given  by  statute  by  the  timely  filing  of  the  petition  for 
review,  and  that  the  voluntary  appearance  filed  in  the  case  conferred  upon 
the  court  jurisdiction  of  the  person  of  the  defendant. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause  remanded 
for  further  proceed'ngs. 

Reversed  and  remanded. 

Day,  J.,  not  sitting. 


PERRY  V.  W.  L.  HUFFMAN  AUTOMOBILE  CO.  (No.  21298.) 

(Supreme  Court  of  Nebraska.  Oct.  4,  1920.) 

.  179  Northwestern  Reporter,  501. 

(Syllabus  by  the  Court.) 
1.  MASTER  AND  SERVANT— PREREQUISITES  TO  CONTRACT 

FOR  COMMUTATION  OF  COMPENSATIION  STATED. 

In  entering  into  an  agreement  under  the  Workmen's  Compensation 
Act  to  discharge  the  employer  from  all  liability  for  a  permanent  dis- 
ability of  the  employee  upon  payment  of  a  lump  sum  in  lieu  of  periodical 
payments,  the  parties  are  not  at  liberty  to  make  a  settlement  at  variance 
with  statutory  terms;  and  ascertainment  of  the  amounts  of  compensa- 
tion payable  periodically  under  the  law  is  a  prerequisite  to  a  contract  for 
commutation.     Laws  1917,  c.  85,  §   16,  amending  section  3681.  Rev.   St. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

^-  ^^^T^IF^r.^^^  SERVANT-COMMUTATION  OF  COMPENSA- 

TION  SUBJECT  TO  COURTS  APPROVAL. 

In  the  approval  of  a  commutation  of  an  employee's  compensation 
from  periodical  payments  to  a  payment  in  gross,  the  public  has  an  in- 
terest  which  it  is  the  duty  of  the  court  to  protect  without  regard  to  the 
wishes  of  the  parties. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[20].) 
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3.  MASTER  AND  SERVANT— COMMUTATION  OF  COMPENSA- 

TION  TO   IMPROVIDENT  EMPLOYEES   OR  DEPENDENTS 

NOT  CONTEMPLATED. 

The  Workmen's  Compensation  Act  does  not  contemplate  the  payment 
of  large  sums  of  money  to  improvident  employees  or  dependents  who 
may  lose  it  and  become  a  charge  on  the  public,  but  a§  a  general  rule  re- 
quires employers  to  pay  injured  employees  compensation  in  small  period- 
ical payments  at  short  intervals. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  38S[20].) 

4.  MASTER  AND  SERVANT— COMMUTATION  OF  COMPENSA- 

TION ALLOWABLE  ONLY  UPON  STATUTORY  TERMS. 

Under  the  Workmen's  Compensation  Act,  in  cases  of  death  or  per- 
manent disability,  commutation  or  payment  in  a  lump  sum  by  approved 
agreement  is  a  departure  from-  the  general  rule,  and  should  only  be  sanc- 
tioned upon  the  statutory  terms  relating  to  the  exception. 

(For  other  cases,  see  Master  and  Servan*.  Dec.  Dig.  §  385[20].) 

5.  MASTER  AND  SERVANT— COMMUTATION  OF  C'OMPENSA- 

TION  DEPENDENT  ON  EXTENT  OF  INJURY. 

Under  the  Workmen's  Compensation  Act  the  nature  and  the  extent 
of  the  injury  are  material  inquiries  upon  an  application  for  the  approval 
of  an  agreed  commutation  from  periodical  pasrments  to  a  lump  sum  for 
a  permanent  disability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[20].) 

6.  MASTER  AND  SERVANT— COMMUTATION  OF  COMPENSA- 

TION TO  BE  APPROVED  BY  COMMISSIONER  BEFORE  AP- 
PROVAL BY  COURT. 

The  authority  to  approve  a  commutation  from  periodical  payments 
to  the  payment  of  a  gross  sum  for  a  permanent  disability  has  been  com- 
mitted by  the  Workmen's  Compensation  Act  to  the  district  court,  but  the 
settlement  should  be  submitted  to  the  Compensation  Commissioner  for 
his  approval  before  the  district  court  is  asked  to  approve  the  commuta- 
tion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

Appeal  from  District  Court,  Douglas  County;  Sears,  Judge. 
On  rehearing.     Former  opinion  modified. 
For  former  opinion,  see  175  N.  W.  1021. 

Anson  H.  Bigelow,  of  Omaha,  for  appellant. 

Clarence  A.  Davis,  Atty.  Gen.,  and  J.  B.  Barnes,  Deputy  Atty.  (jcn., 
amici  curiaee. 

Brome  &  Ramsey  and  Jos.  P.  Uvick,  all  of  Omaha,  for  appellee. 

Rose,  J.  This  is  a  proceeding  under  the  Workmen's  Compensation 
Act.  Plaintiff  fell  from  a  ladder  June  20.  1918.  and  broke  two  bones  in 
his  left  ankle,  while  performing  the  duties  of  a  carpenter  in  the  employ 
of  defendant  for  $18  a  week.  The  injury  resulted  in  **a  permanent  par- 
tial loss"  of  the  use  of  a  foot  within  the  meaning  of  the  statute,  and 
plaintiff  is  entitled  to  compensation  accordingly.  Laws  1917,  c  85.  §  7. 
Defendant  paid  and  plaintiff  received  regular  weekly  payments  of  $12  for 
12  weeks  amounting  to  $144.  Afterward  the  parties  agreed  to  settle 
plaintiff's  entire  claim  for  the  lump  sum  of  $5(X).  This  settlement  was 
presented  to  the  district  court  for  Douglas  county,  and  it  was  approved 
July  10,  1919.    Defendant  was  directed  to  pay  plaintiff  the  unpaid  balance 
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of  $356  in  full  satisfaction  of  the  latter's  claim  for  compensation,  and 
that  'Sum  was  so  paid  and  accepted.  At  the  same  term  of  court,  August 
30.  1919,  plaintiff  filed  a  motion  to  vacate  the  settlement  on  the  grounds, 
among  others,  that  he  did  not  receive  the  full  compensation  allowed  by 
law,  that  the  amount  due  him  had  not  been  determined  by  either  the 
Compensation  Commissioner  or  the  district  court,  and  that  the  com* 
mutation  as  approved  was  unauthorized.  Upon  a  hearing  of  this  motion 
on  its  merits  it  was  overruled  October  4,  1919.  Plaintiff  appealed.  The 
review  here  resulted  in  the  opinion  that  the  district  court  did  not  err 
in  overrulin'g  ptaintifTsmotion  to  vacate  the  judgment  approving  the  set- 
tlement   Perry  v.  Hifeman  Automobile  Co.,  104  Neb.  ,  175  N.  W. 

1021.    A  rehearing  was  granted,  and  the  case  has  been  reargued. 

Did  the  district  court  err  in  overruling  the  motion  to  vacate  the  set- 
tlement? In  approving  the  agreement  did  the  trial  court  require  the  par- 
ties to  comply  with  the  statute  undef  which  both  sought  relief  or  pro- 
tection  ? 

[1]  In  entering  into  an  agreement  to  discharge  the  employer  from 
all  liability  for.  a  permanent  disability  of  the  employee  upon  payment  of 
a  lump  .sum  in  lieu  of  periodical  payments,  the  parties  are  not  at  liberty 
to  make  settlements  at  variance  with  statutory  terms;  and  ascertainment 
of  the  amounts  of  compensation  payable  periodically  under  the  law  is  a 
prerequisite  to  a  contract  for  commutation.  Laws  1917,  c  85,  §  16. 
amending  section  3681,  Rev.  St.  1913. 

[2]  In  the  approval  of  a  commutation  of  an  employee's  compensation 
from  periodical  pajrments  to  a  payment  in  gross,  the  public  has  an  in- 
terest which  it  is  the  duty  of  the  court  to  protect  without  regard  to  the 
wishes  of  the  parties.  The  act  creates  new  remedies  and  new  liabilities. 
The  manner  in  which  it  operates  is  found  in  the  legislation  itself.  Its 
remedies,  if  invoked,  interfere  more  or  less  with  the  freedom  of  contract 
and  must  be  applied  on  the  terms  granted. 

[3]  The  Workmen's  Compensation  Act  does  not  contemplate  the  pay- 
ment of  large  sums  of  money  to  improvident  employees  or  dependents 
who  may  lose  it  and  become  a  charge  on  the  public.  To  prevent  injured 
employees  and  dependents  from  squandering  or  losing  their  means  of  sup- 
port, the  Legislature,  on  grounds  of  public  policy,  has  adopted  the  sys- 
tem of  requiring  employers  to  pay  compensation  for  injuries  in  small 
periodical  pa3rments  at  short  intervals  for  a  definite  period. 

Commutation  or  payment  in  a  lump  sum  by  approved  agreement  of 
the  parties  is  a  departure  from  the  general  rule,  and  should  only  be  sanc- 
tioned upon  compliance  with  the  statutory  terms  relating  to  the  exception. 

[4.  5]  Facts  disclosing  compliance  with  the  provisions  governing 
the  exception  are  subjects  of  inquiry  on  the  hearing  of  every  application 
for  the  approval  of  a  lump  sum  in  lieu  of  periodical  payments.  In  the 
present  case  some  of  the  facts  essential  to  a  compliance  with  the  excep- 
tion were  not  before  the  trial  court  when  the  settlement  was  approved. 
Evidence  from  which  the  nature  and  the  extent  of  the  injury  could  be  de- 
termined was  wanting.  The  settlement  had  not  been  presented  to  or  ap- 
proved by  the  Compensation  Commissioner.  Without  accurate  knowl- 
edge of  the  nature  and  the  extent  of  the  injury,  the  compensation  to 
which  plaintiff  is  entitled  is  unknown,  and  compensation  based  on  the  in- 
jury is  a  material  factor  in  the  approval  of  an  agreement  for  commuta- 
ton.  'The  probable  future  payments,  capitalized  at  their  present  value 
upon  the  basis  of  interest  calculated  at  five  per  centum  per  annum  with 
annual  rests,"  is  the  statutory  method  of  determining  the  lump  sum  paya- 
ble in  lieu  of  periodical  payments:  Laws  1917,  c.  85,  §  16.  There  is  no 
other  standard  for  commutation.    Any  method  reducing  the  compensation 
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thus  ascertained  is  unauthorized  as  a  basis  for  the  approval  of  a  settle- 
ment. The  Workmen's  Compensation  Act,  as  amended  in  1917,  contains 
the  following  provisions: 

"The  amounts  of  compensation  payable  periodically  under  the  law, 
by  agreement  of  the  parties  with  the  approval  of  the  Compensation  Com- 
missioner, may  be  commuted  to  one  or  more  lump  sum  payments,  «xcept 
compensation  due  for  death  and  liermanent  disability,  which  may  be 
commuted  only  upon  the  order  or  decision  of  the  district  court ;  Provided, 
that  where  commutation  is  agreed  upon,  or  ordered  by  the  court,  the  lump 
sum  to  be  paid  shall  be  fixed  at  an  amount  which  will  equal  the  total 
sum  of  the  probable  future  payments,  capitalized  at  their  present  value 
upon  the  basis  of  interest  calculated  at  five  per  centum  per  annum  with 
annual  rests."    Laws  1917,  c.  85,  §  16. 

"All  disputed  claims  for  compensation  or  for  benefits  under  this  ar- 
ticle must  be  submitted  to  the  Compensation  Commissioner."  Laws  1917, 
c  85,  §  13. 

''Reports  of  accidents  and  settlements  shall  be  made  in  form  and 
manner  as  prescribed  and  directed  by  the  Compensation  Commissioner." 
Laws  1917.  c.  85.  §  20. 

The  Compensation  Commissioner  is  charged  with  the  duty  of  ex- 
ecuting all  provisions  of  the  act.  Laws  1917,  c.  85,  §  27.  Every  daim 
^for  benefits  may  be  presented  to  the  Compensation  Commissioner  for  ad- 
'judication  and  award.  Laws  1917,  c.  85,  §  29.  A  copy  of  all  9ettlem<ent5 
must  be  filed  with  the  Compensation  Commissioner.  Laws'  1917,  c.  85, 
§  12. 

While  the  authority  to  approve  a  lump  sum  for  a  permanent  dis- 
ability has  been  committed  to  the  district  court,  it  seems  to  have  been 
the  intention  of  the  Legislature,  as  disclosed  by  the  entire  act,  to  require 
the  parties  to  submit  their  agreement  to  the  Compensation  Commissioner 
before  asking  the  district  court  to  approve  the  commutation. 

[6]  In  the  commutation  df  plaintiff's  compensation,  therefore,  there 
was  a  failure  to  comply  with  the  Workmen's  Compensation  Act.  The 
amounts  of  compensation  payable  periodically  under  the  law  had  not  been 
ascertained.  The  settlement  had  not  been  presented  to  the  Compensation 
Commissioner  for  examination  and  approval.  The  nature  and  the  ex- 
tent of  the  injury  had  not  been  shown.  It  follows  that  there  was  error  in 
the  overruling  of  the  motion  to  vacate  the  judgment  approving  the  set- 
tlement. In  the  further  proceedings,  however,  defendant  should  be  credit- 
ed with  the  payments  already  made.  The  former  opinion  is  modified  to 
conform  to  these  views. 

Reversed  and  remanded. 

Day  and  Dean,  J  J.,  not  sitting. 


BJORK  V.  U.  S.  BOBBIN  &  SHUTTLE  CO. 

(Supreme  Court  of  New  Hampshire.  Hillsborough.  April  6,  1920.) 

Ill  Atlantic  Reporter,  284. 

1.  MASTER  AND  SERVANT  —  EMPLOYER,  ACCEPTING  COM- 
PENSATICtN  ACT,  MAY  PLEAD  COMMON-LAW  DEFENSES 
IN  SUIT  AT  LAW. 
Under  Employers'   Liability  and   Workmen's  Compensation   Act,   §§ 

2-4,  employer,  who  has  accepted  the  Compensation  Act,  may  interpose 
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the  coramon-ldw  defenses  in  an  action  by  an  employee  who  elected  to 
proceed  at  common  law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  big.  §  356.) 

Transferred  from  Superior  Court,  Hillsborough  County;  Branch 
Judge. 

Action  by  Arved  L.  Bjork,  by  his  next  friend,  against  the  United 
States  Bobbin  &  Shuttle  Company.  Verdict  for  plaintiff,  and  case  trans- 
ferred to  the  Supreme  Court  on  defendant's  exceptions.  Exceptions  sus- 
tained. 

Case  for  injuries  received  while  in  the  defendant's  employ.  Trial  by 
jury,  and  verdict  for  the  plaintiflF.  The  defendant  had  duly  accepted  the 
provisions  of  Employers*  Liability  and  Workmen's  Compensation  Act. 
Laws  1911,  c.  163. 

The  plaintiff,  who  was  16  years  of  age  at  the  time  of  the  injury  was 
employed  to  take  away  from  a  saw  fed  by  another  employee.  He  was  so 
engaged  about  5  hours  in  the  forenoon  of  the  day  of  his  employment. 
In  the  afternoon  he  was  given  other  work,  and  the  next  morning  at  his 
request  was  again  put  on  the  saw,  and  was  injured  soon  after  beginning 
work.  He  was  instructed  to  be  careful  not  to  get  his  hands  upon  the  saw 
and  appreciated  that  danger.  His  evidence  tended  to  prove  that  a  piece 
of  wood  which  he  had  grasped  to  take  away  from  the  saw  suddenly 
sprang  or  jumped  back,  dragging  his  hand  upon  the  saw  and  causing  tlie 
injury;  that  this  kicking  or  jumping  back  of  the  material  being  sawed 
was  something  likely  to  occur ;  that  he  did  not  know  this  danger,  and 
was  not  warned  of  it  by  the  defendant  or  instructed  how  to  avoid  injury 
thereby.  The  defendant  requested  the  court  to  instruct  the  jury  that,  if 
they  found  the  injury  was  not  due  to  any  jumping  or  shooting  bade  of 
the  piece  of  wood,  as  the  plaintiff  claimed,  their  verdict  should  be  for  the 
defendant,  and  excepted  to  the  failure  to  give  this  instruction,  and  to  the 
instruction  that  there  was  no  evidence  the  plaintiff  assumed  the  risk  of 
injury  from  the  jumping  back  of  the  stick  that  was  being  sawed,  and 
that  the  jury  could  not  find  the  plaintiff  assumed  the  risk  of  injury,  if 
they  believed  it  was  so  caused.  There  were  also  exceptions  to  the  argu- 
ment of  counsel. 

Taggart.  Tuttle,  Wyman  &  Starr  and  L.  E.  Wyman,  all  of  Man- 
chester, for  plaintiff 

Streeter,  Demond,  Woodworth  &  SuUoway  and  Jonathan  Piper,  all  of 
Concord,  for  defendant. 

Parsons,  C.  J.  [1]  The  enlarged  liability  to  employees  imposed  upon 
the  employer  in  certain  employments  under  chapter  163,  Laws  1911,  by 
section  2  of  the  act  does  not  apply  to  an  employer,  who  has  accepted  the 
provisions  of  the  act.  Id.  §  3.  In  such  case  the  existing  right  of  action 
at  common  law  is  preserved  to  employees  who  elects  such  action,  insteayd 
of  the  compensation  established  by  the  act.  Id.  §  4.  Hence  the  present 
action  is  at  common  law  and  the  statute  is  inapplicable.  The  jury,  there* 
fore,  were  properly  instructed  that  the  plaintiff  to  recover  must  establish 
his  own  freedom  from  fault,  that  the  injury  arose  from  a  risk  which  he 
did  not  assume,  and  that  the  defendant's  negligence  caused  the  injury. 

His  claim  was  that  he  was  injured  by  the  sudden  jumping  back  of  the 
piece  of  wood  which  was  being  sawed ;  that  such  an  event  was  so  common 
that  it  was  negligence  in  the  defendants  not  to  warn  lum  of  the  danger ; 
that  he  had  no  knowledge  of  it,  and  was  not  warned  or  instructed  with 
reference  to  it.  The  defendants  concede  that  there  was  evidence  for  the 
jury  in  support  of  the  plaintiff's  contentions,  but  they  insist  upon  their 
exception  to  the  instruction  given  the  jury,  after  the  general  ones  above 
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referred  to,  that  there  was  no  evidence  that  the  plaintiff  assumed  the  risk 
of  injury  from  the  jumping  back  of  the  stick  which  was  being  sawed,  and 
that  they  could  not  find  he  assumed  the  risk  if  his  injury  was  so  caused. 

[2,  3]  The  burden  of  proof  as  to  the  nonassumption  of  risk  was  on 
the  plaintiff.  Richardson  v.  Co.,  11  N.  H.  187,  189,  90  Atl.  174;  Hicks  v. 
Co.,  74  N.  H.  154,  157,  65  Atl.  1075;  Burnham  v.  Railroad,  68  N.  H.  567, 
568,  44  Atl.  750.  Consequently,  under  tlie  authorities  and  the  law  of  the 
case  as  laid  down  earlier  in  the  charge,  the  absence  of  evidence  tending 
to  show  the  plaintiff  assumed  the  risk  would  not  justify  the  instruction 
that  the  jury  could  not  find  the  plaintiff  assumed  the  risk.  As  the  bur« 
den  of  proving  nonassumption  rested  with  the  plamtiff,  the  only  finding 
possible,  if  there  were  no  facts  in  proof  from  which  inferences  could  be 
drawn,  was  necessarily  against  the  plaintiff.  To  recover,  as  stated  in 
Burnham  v.  Railroad,  68  N.  H.  567,  568,  44  Atf.  750: 

''The  plaintiff  was  bound  to  prove  *  *  ♦  that  the  risk  *  ♦  ♦ 
by  which  he  was  injured  was  not  assumed  by  him." 

In  that  case  complaint  was  made  of  the  presence  of  unblocked  frogs 
in  the  railroad  yard  in  which  Duquette,  the  plaintiff's  decedent,  worked 
as  the  cause  of  his  injury.  Duquettes  testimony  not  being  available,  and 
the  inferences  deducible  from  the  facts  in  proof  tendmg  to  establish 
knowledge  rather  than  ignorance  on  his  part  of  the  unblocked  condition 
of  the  yard,  it  was  held  there  was  nothing  for  the  jury.  In  the  present 
case  it  is  conceded  the  facts  proved  authorize  the  inference  that  Bjork 
did  not  know  the  danger  which  he  alleges  as  the  cause  of  his  injury;  but, 
because  the  jury  nught  find  the  issue  favorably  to  the  plaintiff,  it  does 
not  tollow  that  they  are  required  to  do  so  as  matter  of  law.  which  was 
the  necessary  effect  of  the  mstruction  that  thiS  issue  could  not  be  found 
lor  tne  detendants. 

Though  the  plaintiff  testified  at  length  to  his  lack  of  acquaintance 
with  sawing  machinery,  that  he  had  never  been  instructed  as  to  the  pos- 
sibility of  the  stick,  which  was  being  sawed,  jumping  or  being  drawn 
back,  and  that  he  had  not,  as  he  remembered,  seen  a  stick  drawn  back 
while  it  was  being  sawed,  he  was  not  asked  and  did  not  testify  directly 
as  to  his  knowledge  on  the  subject.  While  the  evidence  was  clearly  suf- 
ficient to  authorize  the  jury,  if  they  believed  the  plaintiff,  to  find  his 
ignorance,  the  explanation  of  his  failure  to  assert  his  ignorance  in  terms 
was  for  the  jury.  Mechanics*  Sav.  Bank  v.  Feeney,  108  Atl.  295.  To  es- 
tablish the  defendant's  negligence  in  failing  to<wam  the  plaintiff  of  the 
possibility  of  a  stick  flying  back  when  beng  sawed,  the  plaintiff  intro« 
duced  evidence  that  this  was  something  which  might  frequently  happen  in 
sawing  material  such  as  was  being  worked.  The  weight  of  this  evidence, 
as  tending  to  establish  similar  jumping  or  flying  back  dumg  the  plain- 
tiff's five-hour  employment  the  previous  day,  was  for  the  jury.  Whether 
the  plaintiff  assumed  the  risk  was  a  question  of  fact,  and  the  instruction 
disposing  of  the  question  as  matter  of  law  was  erroneous. 

[4]  The  jury  were  instructed  that,  if  there  was  danger  that  the  stick 
which  was  bemg  sawed  might  jump  or  fly  back,  it  was  the  defendant's 
duty  to  warn  the  plaintiff  of  the  danger  and  to  instruct  him  how  to  avoid 
it,  and  that  if  this  duty  was  not  performed,  and  the  plaintiff's  injury  re- 
sulted from  such  fa  Jure  of  duty  without  fault  on  his  part,  the  defendant 
was  liable.  The  defendant  requested  the  converse  of  this  instruction  that 
they  were  not  liable  unless  the  injury  was  occasioned  as  the  plaintiff 
claimed.  While  it  has  been  held  that,  if  the  jury  are  instructed  in  gen- 
eral terms  as  to  the  law  applicable  to  the  case,  failure  to  instruct  upon 
request  as  to  the  effect  of  particular  evidence  is  not  error,  it  is  now 
considered  thai — 
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"The  fairness  of  a  trial  requires  that  the  charge  shall  inform  the 
jury  what  die  law  is  in  its  application  to  the  case,  when  a  proper  request 
therefor  is  made.  Simoneau  v.  Railway,  78  N.  H.  363,  100  Atl.  551,  L 
R*  A.  1918A.  620. 

With  greater  reason,  in  order  to  render  the  trial  fair,  when  attention 
has  been  called  to  certain  findings  of  fact  as  requiring  a  verdict  for  one 
party,  it  is  necessary  to  inform  the  jury  when  requested  that  the  failure 
to  reach  such  conclusions  requires  a  verdict  the  other  way,  unless  the 
first  party  may  properly  recover  upon  other  grounds.  The  plaintiff  put 
his  case  upon  the  ground  that  he  was  injured  in  a  particular  way;  his 
charge  of  negligence  was  of  failure  to  warn  him  of  this  danger.  As  the 
case  is  understood  no  other  claim  was  made  except  as  to  the  position  of 
the  sword  or  dividing  blade  behind  the  saw,  which  as  a  ground  of  re- 
covery was  taken  out  of  the  case  by  the  charge. 

[5]  After  telling  the  jury  that  they  could  not  find  the  plaintiff  as- 
sumed the  risk  of  mjury  from  the  particular  danger  of  which  he  com- 
plained, they  were  told,  if  they  found  the  injury  happened  in  some  other 
way,  they  should  consider  whether  the  risk  causing  the  injury  was  one 
the  plaintiff  assumed.  The  jury  must  therefore  have  understood  that, 
even  if  they  found  the  stock  did  not  jump  back  and  drag  the  i^aintiff's 
hand  upon  the  saw,  still  upon  some  ground  not  pointed  out  they  might 
find  a  verdict  against  the  defendant.  The  issue  made  by  the  plaintiff 
was  clear  and  distinct,  and  by  it  the  case  should  have  been  determined. 
The  position  of  the  spreader  being  out  of  the  case,  the  plaintiff  contends 
in  his  brief  that  it  was  negligence,  sufficient  to  authorize  a  recovery  for 
the  defendant,  to  put  a  boy  of  the  plaintiff^  age  at  work  of  this  char- 
acter. Whether  the  plaintiff  could  succeed  on  this  basis  or  not,  it  is 
clear  this  was  not  the  case  tried. 

[6]  While  under  our  practice  a  plaintiff  is  not  required  to  allege  in 
writing  the  details  of  the  negligence  upon  whidi  he  relies,  he  cannot  sus- 
tain a  verdict  upon  grounds  of  negligence  deducible  from  the  evidence 
which  were  not  presented  at  the  trial.  Gage  v.  Railroad,  77  N.  H.  289. 
90  Atl.  855,  L.  R.  A.  1915A,  363.  As  the  case  is  understood,  this  claim 
of  liability  was  not  raised  at  the  trial.  If  it  was  not,  the  requested  in- 
struction should  have  been  given. 

Upon  the  motion  for  rehearing  it  has  been  argued  that  the  state- 
ment of  cotmsel,  which  was  considered  testimony,  was  in  fact  merely  the 
statement  of  an  inference  legitimately  deducible  from  the  evidence*  *The 
argument  is  not  without  weight,  and  upon  further  consideration  the  Court 
are  not  unanimous  as  to  the  view  which  should  be  taken  of  what  was  said. 
As  the  verdict  must  be  set  aside  on  other  grounds,  it  is  not  necettary 
'  to  pass  on  this  exception.  There  can  be  no  doubt,  however,  that  what  was 
said  was  dangerously  near  the  line,  even  if  it  is  possible  to  justify  te 
expressions  used.  The  argument  which  it  is  claimed  counsel  intended  to 
make  could  easily  have  been  made  in  such  form  that  the  cha^rge  of  in- 
tentionally giving  the  jury  information  as  to  counsers  personal  observa- 
tion could  not  have  been  made.  See  Carpenter,  T.,  in  Mitchell  v.  RsQ- 
road.  68  N.  H.  96,  117,  34  AU.  674. 

The  order  heretofore  made  is  not  disturbed.  , 

Exception  sustained.  "]   [   ]\'^ 

Peaslee,  J.,  was  absent    The  others  concurred. 
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STEPHENSON  it  al.  v.  STATE  INDUSTRIAL  COMMISSION  OF 
OKLAHOMA  et  al.       (No.  11086.) 

(Supreme  Court  of  Oklahoma.  Sept.  21,  1920.) 

192  Pacific  Reporter,  580. 

(Syllabus  by  the  Court.) 

1.  PROVISIONS  OF  WORKMEN'S  COMPENSATION  LAW  AS  TO 

PAYMENT. 

Workmen's  Compensation  Law  (section  15,  art.  2,  c.  246.  Sess.  Laws 
1915)  provides  that:  "Compensation  under  the  provisions  of  this  act  shall 
be  payable  periodically,  in  accordance  with  the  method  of  payment  of  the 
wages  of  the  employee  at  the  time*  of  his  injury  and  shall  be  so  provided 
for  in  any  award ;  but  the  commission  may  determine  that  all  payment 
or  payments  may  be  made  monthly  or  at  any  other  period,  as  it  may  deem 
advisable.  The  commission,  whenever  it  shall  so  deem  advisable,  may 
commote  such  periodical  pajrments  to  one  or  more  lump-sum  payments, 
provided  the  same  shall  be  in  the  interest  of  justice." 

2.  MASTER  AND  SERVANT— COMPENSATION   COMMISSION'S 

FINDING   OF    DURATION    OF    INCAPACITY    IS    ONE    OF 

FACT.    . 

Under  the  foregoing  section  in  an  action  for  compensation,  the  dura- 
tion of  incapacity  is  a  question  of  fact  to  be  determined  as  other  ques- 
tions of  fact  are  determined,  and  a  challenge  of  the  correctness  of  the 
commission's  conclusion  respecting  the  duration  of  incapacity  will  be  con* 
sidered  on  appeal  in  the  same  way  as  other  challenges  of  a  similar  nature. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER  AND  SERVANT  —  COMMISSION'S  FINDINGS  OF 

FACT  FINAL. 

Under  the  provisions  of  section  10,  art  2.  of  the  Workmen's  Com- 
pensation Act  (Laws  1915,  c.  246)  the  decision  of  the  state  Industrial 
Commission  is  final  as  to  all  questions  of  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER  AND  SERVANT— COMPENSATION  IN   LUMP  DIS- 

CRETIONARY. 

Workmen's  Compensation  Act,  section  15,  art.  2,  supra,  confers  ex- 
press power  upon  the  commission  to  order  the  pajrment  in  one  or  more 
lump  sums,  instead  of  making  an  award  of  periodical  payments.  In 
every  case  the  commission,  when  applied  to  for  a  lump  sum  payment, 
must  exercise  its  judgment  and  discretion  as  to  the  best  method  of  mak- 
ing compensation  in  the  light  of  all  facts,  and  the  result  will  not  be  dis- 
turbed on  appeal  except  for  an  abuse  of  the  power. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  385[20], 
417[5].) 

5.  MASTER  AND  SERVANT— COMPENSATION  IN  LUMP  SUM 

FOR  TOTAL  INCAPACITY  HELD  PROPER. 

Record  examined  and  held,  that  an  award  of  compensation  for  total 
incapacity  for  the  maximum  period  allowed  by  the  Workmen's  Com- 
pensation Act,  and  in  a  lump  sum,  will  not  be  disturbed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[20].) 

Higgins  and  Bailey,  JJ.,  dissentmg. 
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Appeal  from  an  Order  of  the  State  Industrial  Commission. 

Proceed  .'ngs  under  the  Workmen's  Compensation  Act  by  Robert 
Moncrieff,  employee,  against  A.  E.  Stephenson,  employer,  and  the  Mary- 
land Casualty  Co.,  insurer,  for  compensation  for  personal  injuries.  From 
an  order  of  the  State  Industrial  Commission,  finding  that  plaintiff's  in- 
jury had  resulted  in  permanent  total  disability  and  modifying  its  former 
award  finding  total  temporary  d  sability  and  awarding  climant  500  weeks* 
compensation  at  the  rate  of  $6  per  week,  the  employer  and  insurer  appeal. 
Order  affirmed. 

Ross  &  Thurman.  of  Oklahoma  City,  for  appellants. 
F.  W.  Herndon,  of  Enid,  for  respondent,  Robert  Moncrieff. 
S.  P.  Freeling,  Atty.  Gen.,  and  R.  E.  Wood  and  E.  L.  Fulton,  Asst. 
Attys.  Gen.,  for  respondent,  State  Industrial  Commission  of  Oklahoma. 

Johnson,  J.  This  is  an  appeal  from  an  order  of  the  State  Industrial 
Commission,  wherein  Robert  Moncrieff  was  the  claimant,  A.  E.  Stephen- 
son, respondent,  and  the  Maryland  Casualty  Company,  a  corporation,  in- 
surance carrier,  and  for  convenience  the  parties  will  be  hereinafter  so 
referred  to 

The  respondent  and  insurance  carrier  presents  this  appeal  fron>  the 
following  order  of  the  commission: 

"Now  on  this  12th  day  of  November,  1919,  the  above  cause  coming 
on  for  consideration  on  the  application  of  claimant  for  a  lump  sum  set- 
tlement, pursuant  to  a  hearing  held  in  Oklahoma  City,  Okl.,  on  the  29th 
day  of  October,- 1919,  at  which  hearing  claimant  appeared  by  his  attorney, 
F.  W.  Herndon,  and  respondent  and  insurance  carrier  by  their  attorney 
J.  S.  Ross,  and  the  commission  having  carefully  considered  the  neports  on 
file  and  being  well  and  sufficiently  advised  in  the  premises  finds:  "That 
under  the  award  in  this  cause  there  has  been  paid  or  should  have  been 
paid  to  October  26,  1918,  56  weeks  compensation  at  the  rate  of  $6  per 
week,  leaving  a  balance  of  444  weeks,  due  at  the  rate  of  $6  per  week, 
being  for  the  total  sum  of  $2,664,  the  present  worth  of  which  is  $2,353.- 
73,  and  that  it  would  be  to  the  best  interest  of  claimant  in  the  interest  of 
Justice  that  the  said  sum  of  $2,353.73  be  paid  claimant  in  a  lump  sum.' 
*It  is  ordered  that  within  20  days  from  this  date  the  insurance  carrier 
or  respondent  pay  to  claimant  any  compensation  that  may  be  due  up  to 
October  26,  1919,  and  also  pay  in  a  lump  sum  $2,353.73,  in  full,  final,  and 
complete  settlement  of  this  cause.'  " 

The  record  discloses  that  on  September  16,  1918,  the  claimant,  Robert 
Moncrieff,  while  in  the  employ  of  A.  E.  Stephenson,  respondent,  was  in- 
jured in  an  elevator  accident,  and  that  on  November  18,  1918,  a  daim 
for  compensation  was  filed  by  the  claimant,  and  the  commission  made 
and  entered  an  award  as  for  total  temporary  disability,  and  on  August  12, 
1919,  on  motion  of  the  claimant  to  review  the  award  made  in  hissfavor 
on  November  18,  1918,  the  commission  made  and  entered  its  order,  find- 
ing that  the  injuries  to  claimant  had  resulted  in  permanent  total  dis* 
ability,  vacating  the  award  of  November  18,  1918,  and  awarding  to  the 
claimant  500  weeks  compensation  at  the  rate  of  $6  per  week,  being  for 
the  total  sum  of  $3,000,  less  any  sum  which  had  been  paid  to  him  under 
the  prior  award.  Of  these  findings  and  orders  of  the  commission  the  re- 
spondent and  insurance  carrier  make  no  complaint.  The  record  discloses 
that  the  payments  on  such  award  were  made  by  them  as  ordered. 

The  respondent  and  insurance  carrier  urge  as  grounds  for  reversing 
the  order  of  the  commission  appealed  from :  ^ 

"(1)  That  the  commission  erred  in  making  the  said  order  for  a  lump 
sum  settlement  of  the  award  made  to  the  claimant,  in  that  said  order  was 
not  made  in  accordance  with  the  provisions  of  the  statutes  of  the  state 
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of  Oklahoma;  that  the  said  award  was  made  without  any  showing  what- 
ever that  the  said  award  was  for  the  best  interest  of  the  parties  to  said 
proceeding,  or  to  the  best  interest  of  the  claimant  in  said  proceeding, 
and  that  the  said  order  was  in  fact  made,  not  for  the  benefit  of  the  in- 
jured workman,  but  was  made  for  the  benefit  of  the  dependents  of  said 
workman  in  the  event  he  should  die. 

"(2)  That  it  considered  only  the  present  value  of  fixed  future  pay- 
ments, when,  tmder  the  law,  it  should  have  taken  into  consideration  the 
age  of  the  claimant,  his  situation  in  life,  his  physical  condition,  the  pro- 
batnlity  of  his  condition  being  so  improved  that  disability  might  end  be- 
fore ail  weekly  payments  should  become  due,  and  also  the  claimant  s  rea- 
sonable life  expectancy,  together  with  the  probability  that  the  claimant 
might  die  before  all  of  said  weekly  payments  and  compensation  should 
become  due. 

"(3)  In  that  the  said  commission  erred  in  making  the  said  order  for 
a  lump  sum  settlement,  without  any  evidence  that  the  same  was  for  the 
benefit  of,  cither  the  claimant  or  the  respondent  and  insurance  carrier." 

[1,  2]  Section  15,  art.  2,  c.  246,  Sess.  Laws  1915,  provides: 

"Compensation  under  the  provisions  of  this  act  shall  be  payable  pe- 
riodically, in  accordance  with  the  method  of  payment  of  the  wages  of 
the  employee  at  the  time  of  his  injury  and  shall  be  so  provided  for  in  any 
award;  but  the  commission  may  determine  that  all  payment  or  payments 
may  be  made  monthly  or  at^any  other  period,  as  it  may  deem  advisable. 
The  commission,  whenever  it  shall  so  deem  advisable,  may  commute  such 
periodical  payments  to  one  or  more  lump  sum  payments,  provided  the 
same  shall  be  in  the  interest  of  justice." 

The  claimant's  application  for  lump  sum  payment  alleged: 

*'l.  That  the  claimant  has  a  family,  consisting  of  his  wife  and  one 
child,  and  that  the  sum  of  $6  per  week  awarded  this  claimant  is  insuf- 
ficient to  provide  the  necessaries  of  life  for  himself  and  family  at  the 
present  time,  and  that,  while  the  claimant  is  permanently  totally  disabled 
for  the  performance  of  manual  labor,  his  mind  is  still  active  and  clear, 
and  he  is  capable  of  handling  funds  and  making  investments  of  advan- 
tage, and  has  had  experience  in  such  matters  and  has  been  very  success^ 
f ul  in  handling  such  matters.  That  if  given  the  full  amount  of  his  com- 
pensation in  a  lump  sum  he  will  handle  the  same  carefully  and  invest  it 
or  expend  it  judiciously  and  to  his  advantage,  and  he  believes  that  he 
will  be  able  to  increase  the  amount  thereof,  and  at  the  same  time  secure 
a  much  larger  sum  therefrom  than  he  now  receives  from  the  weekly  pay- 
ments now  being  paid  to  him. 

**  Wherefore  claimant  asks  that  the  total  amount  of  the  compensation 
awarded  to  hims,  or  which  may  be  awarded  to  him  upon  his  motion  to 
review  the  award,  be  paid  to  him  in  a  lump  sum,  and  for  such  other  re- 
lief as  the  commission  may  deem  just.^ 

This  application  was  verified  by  the  claimant,  and  fully  supported  by 
affidavits  of  six  business  men  of  the  city  of  Enid.  The  respondent's  and 
insurance  carrier's  objections  to  the  claimant's  application  were  verified, 
and  were  as  follows: 

"Comes  now  insurance  carrier,  Maryland  Casualty  Company,  and  for 
,  its  answer  to  the  claimant's  petition  for  a  lump  sum  award  objects  to  this 
petition  being  allowed  for  the  following  reasons :  *First.  That  the  claim- 
ant has  not,  in  the  opinion  of  the  insurance  carrier,  made  sufficient  ^ow- 
to  warrant  the  allowance  of  a  lump  sum.  Second.  This  claimant  testi- 
fied at  the  hearing  held  in  Enid,  on  August  8,  1919,  that  he  is  in  the  pos- 
session of  real  estate  to  the  value  of  $6,000  consisting  of  two  houses, 
valued  at  $3,000  each;  that  he  lives  in  one  of  the  houses,  and  has  an  in- 
come of  $420  a  year  from  his  other  house.  The  insurance  carrier  calls 
your  attention  to  the  fact  that  this  man  owns  his  home,  has  no  house 
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rent  expense,  that  he  has  an  income  of  $35  a  month  from  his  other  prop- 
erty, or  $420  a  year.  The  insurance  carrier  is  paying  him  $6  a  wedc  at 
per  the  award  of  the  commission,  or  $312  per  year,  a  total  income  of 
^32  and  house  rent'  Wherefore,  4nsurance  carrier  believes  that  the  pe- 
tition of  the  claimant  should  be  denied  for  the  above  reasons,  and  respect- 
fully requests  that  the  commission,  if  it  so  desires,  to  set  this  petition  for 
hearing,  otherwise  grant  the  prayers  of  the  insurance  carrier  to  deny  the 
claimant's  petition." 

The  claimant  had  and  filed  with  the  commission  at  said  hearing  m 
contract  of  purchase  with  the  owner  of  lot  1,  block  9.  in  Marshall  &  Gan- 
non addition  to  the  city  of  Enid  for  a  consideration  of  $2,600  and  bis 
affidavit  as  to  his  ownership  of  two  houses  and  lots  in  the  city  of  Enid, 
to  wit,  lot  2.  block  14,  Kenwood  addition,  and  lot  2,  block  1>  Wavcrly  ad- 
dition to  the-  city  of  Enid,  showing  that  he  had  paid  taxes  on  the  first  de- 
scribed property  for  the  year  1919  of  $33.84,  and  the  second,  $32.04.  and 
the  sum  of  $18  for  insurance  on  the  same  and  the  sum  of  $15  for  repairs 
and  upkeep  on  the  same  during  the  year  1919. 

The  record  discloses  that  at  the  prior  hearing  had  in  said  cause 
by  the  commission  on  August  8,  1919,  the  claimant  testified  that  he  was  64 
years  of  age  on  the  day  he  received  the  injuries  complained  of,  and  that 
his  disability  on  account  of  the  injuries  had  been  total  ever  since.  Drs. 
Swank  and  B.  T.  Bitting  testified  on  said  former  hearing  that  the  claim- 
ant's injuries  constituted  total  and  permanent  disability  to  perform  labor. 
The  record  discloses  that  such  testimony  was  before  the  commission,  and 
considered  by  it  at  the  time  it  made  the  order  complained  of.  This,  we 
think,  sufficiently  answers  and  refutes  the  respondent's  and  insurance  car- 
rier's objection  to  the  commission*b  order  complained  of  "that  it  con- 
sidered only  the  present  value  of  fixed  future  payments,  when  under  the 
law  it  should  have  taken  into  consideration  the  age  of  the  claimant,  his 
situation  in  life,  his  physical  condition,  and  the  probability  of  his  condi- 
tion being  so  improved  that  disability  might  end  before  the  weekly  pay- 
ments should  become  due,  and  also  the  claimant's  reasonable  life  ex- 
pectancy, together  with  the  probability  that  the  claimant  might  die  be- 
fore all  of  the  said  weekly  payments  and  compensation  should  become 
due." 

[3]  It  is  provided  in  section  10,  art.  2,  Workmen's  Compensation 
Act,  that  the  decision  of  the  Industrial  Commission  shall  be  final  as  to  all 
questions  of  fact  This  court  has  so  held  in  Francis  Vitric  Brick  Co.  and 
Kansas  Inter-Insurers'  Exchange  v.  State  Industrial  Commission  of  the 
State  of  Oklahoma,  and  William  E.  Smith,  76  Okl.  314,  185  Pac  525; 
Board  of  Commissioners  of  Cleveland  Co.  v.  Barr  et  al.,  173  Pac.  206. 

[4,  5]  Counsel  for  the  respondent  and  the  insurance  carrier  say  in 
their  brief: 

'That  during  the  course  of  this  proceeding  from  the  time  they  re- 
ceived the  notice  of  the  accident  to  this  day  they  have  never  had  the 
slightest  desire  or  intention  to  question  the  rights  of  the  injured  man  to 
compensation  or  to  avoid  the  liability  for  its  payment  ♦  ♦  *  It  paid 
medical  bills  and  compensation  under  the  award  of  the  commission  tmtil 
the  said  award  was  vacated  by  the  order  of  a  lump-sum  payment,  all 
without  the  slightest  protest.  *  ♦  ♦  On  this  appeal  we  desire  to  pr^ 
sent  to  the  court  for  its  decision  two  questions:  First.  Under  the  ad- 
mitted facts  and  uncontradicted  testimony  in  this  cause,  was  the  commis- 
sion justified  in  ordering  the  insurance  carrier  and  the  respondent  to  pay 
compensation  in  one  lump-sum  payment?  Second.  Uder  the  law  of  Okla- 
homa, should  the  commission  in  commuting  periodical  payments  to  one 
lump-sum  payment,  take  into  consideration  the  reasonable  life  expectancy 
of  the  claimant  under  all  of  the  circumstances,  for  the  purpose  of  deter- 
mining the  number  of  payments  which  would  otherwise  be  payable?" 


Digitized  by 


Google 


1920.]         STEPHENSON  v.  STATE  IND.  COMM.    (OkU)  715 

We  answer  the  foregoing  questions  in  the  affirmative.  That  part  of 
section  15,  supra,  empowering  the  commission  so  to  do,  reads: 

"The  commission,  whenever  it  shall  so  deem  advisable,  may  com- 
mute such  periodical  payments  to  one  or  more  lump-sum  payments,  pro- 
vided the  same  shall  be  in  the  interest  of  justice.'.' 

This  provision  seems  clear  and  unambiguous.  It  leaves  the  matter 
of  making  an  order  for  the  payment  of  compensation  in  one  or  more 
lump  sums  entirely  to  the  discretion  of  the  commission,  and  express  pow- 
er is  given  to  make  such  an  order  where  it  shall  deem  it  advisable  and  in 
the  interest  of  justice.  The  general  rule  of  law  is  that,  where  an  in- 
ferior tribunal  is  clothed  with  the  exercise  of  its  discretion  in  making 
an  order  or  in  rendering  a  judgment  in  an  action  or  making  an  award  in 
a  special  proceeding,  the  judgment  rendered  or  the  award  made  will  not 
be  set  aside  on  appeal,  unless  it  clearly  appears  that  there  was  an  abuse 
by  such  tribunal  of  its  discretion  in  rendering  the  judgment  or  making 
the  award  complained  of.  Springfield  Fire  &  Marine  Ins.  Co.  v.  Griffin, 
166  Pac.  431;  Cunningham  v.  Cromley,  54  Okl.  266,  153  Pac.  860;  Dun- 
can v.  Eck,  166  Pac.  121;  Am  v.  Elms.  59  Okl.  235,  158  Pac.  1150;  Stain- 
brook  V.  Meskill,  52  Okl.  196,  152  Pac.  820;  Kemmerer  v.  Midland  Oil 
&  Drilling  Co.,  229  Fed.  872,  144  C.  C.  A.  154;  Gorrell  v.  Battelle,  93 
Kan.  370,  144  Pac.  244 ;  Cain  v.  National  Zinc  Co..  94  Kan.  679.  146  Pac. 
1165,  148  Pac.  251 ;  Roberts  v.  Chas.  Wolff  Packing  Co.,  95  Kan.  723. 
149  Pac.  413;  Reteuna  v.  Industrial  Commission   (Utah)    185   Pac.  535. 

Counsel  for  the  respondent  and  insurance  carrier  do  not  contend  that 
the  provisions  of  the  act  (section  15,  art. '2,  c.  246,  Sess.  Laws,  1915) 
does  not  authorize  the  commission  to  commute  periodical  payments  to 
one .  or  more  lump-sum  payments.  Their  position  in  relation  thereto  is 
stated  in  their  brief  as  follows: 

"It  is  apparent  that  it  was  contemplated  by  the  Legislature  that,  as  a 
general  rule,  compensation  should  be  paid  periodically,  according  to  the 
method  which  was  being  followed  in  the  payment  of  the  employee's  wages, 
but  that  in  exceptional  cases  the  commission  might,  if  it  deemed  advisa- 
ble, commute  the  payments  to  one  or  more  lump-sum  payments.  In  other 
words,  when  there  was  some  reason  for  so  doing  in  a  particular  case  the 
commission  might  commute  the  payments,  but  even  then^only  when  the 
same  should  be  in  the  ihterest  of  justice.  In  a  Minnesota  case  it  was  said : 
"  ♦  ♦  *  All  the  author-ties  agree  that  the  discretion,  where  it  exists, 
to  award  a  lump-sum  judgment,  should  be  sparingly  exercised.  In  most 
cases  it  is  nvuch  better  for  the  workman  and  his  family  that  the  com- 
pensation be  paid  in  installments  corresponding  to  the  payment  of  his 
wages.  This  is  the  plan  of  the  act,  and  it  is  only  in  exceptional  cases 
that  the  court  should  approve  commutation.**  State  v.  District  Court, 
134  Minn.  16,  158  N.  W.  713,  L.  R.  A.  1916F,  957. 

To  the  same  effect  is  the  case  of  Adams  v.  N.  Y.  etc..  R.  R.  Co.,  175 
App,  Div.  714,  161  N.  Y.  Supp.  919,  the  court  saying: 

*  ♦  *  It  is  not  the  purpose  of  the  Legislature  to  authorize  the 
commission  to  emasculate  this  feature  of  the  law  or  to  virtually  repeal 
the  provision  that  'compensation  under  the  provisions  of  this  chapter 
shall  be  payable  periodically  by  the  employer,  in  accordance  with  the 
■lethod  of  payment  of  the  wages  of  the  employee  at  the  time  of  his  in- 
jury or  death,  and  shall  be  so  provided  for  in  any  award.'  That  stands 
as  the  general  policy  of  the  law,  and  the  commission  is  without  power 
to  repeal  it  or  authority  to  ignore  it  except  in  particular  cases." 

These  seem  to  be  the  authorities  principally  relied  upon  to  sustain 
their  contention,  while  they  cite  many  others,  none  of  them  go  farther 
than  the  ones  quoted  supra,  after  which  they  conclude  their  argument  in 
their  brief  as  follows: 
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"We  say,  therefore,  to  the  court  that  it  seems  to  us  that  on  the  ap- 
plication of  the  claimant  for  a  lump-sum  allowance  the  State  Industrial 
Commission  should  have  required  proof  of  the  physical  condition  of  the 
claimant  at  the  time  of  the  hearing,  and  evidence  of  the  average  life  ex- 
pectancy of  a  man  of  his  age  in  a  s  milar  physical  condition,  before  it 
could  determine  the  number  of  the  future  payments  which  would  become 
due,  and  then  determine  the  present  value  of  that  number  of  future  pay- 
ments, or,  the  commission  should  have  refused  to  consider  the  applica- 
tion because  it  was  not  in  the  interest  of  justice  to  require  the  respondent 
and  the  insurance  carrier  to  pay  something  which  might  never  become 
due,  on  the  one  hand,  or,  on  the  other,  speculate  upon  whether  death  or 
recovery  would  relieve  the  insurance  carrier  and  the  respondent  from 
making  of  some  of  said  payments." 

In  reviewing  the  award  made,  we  have  examined  the  entire  record, 
and  are  of  the  opinion  that  such  award  should  be  affirmed ;  and  it  is  so 
ordered. 

Rainey,  C.  J.,  and  Harrison,  Kane,  Pitchford,  McNeill,  and  Ramsey, 
JJ.,  concur. 

Higgins  and  Bailey,  JJ..  dissent. 


UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  SALSER 
ET  AL.      (No.  9730.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston.  June  17,  1920.  Rehearing 
Denied  Oct.  7,  1920.] 

224  Southwestern  Reporter,  557. 

MASTER  AND  SERVANT  —  COMPENSATION  DOES  NOT  DE- 
SCEND TO  HEIRS. 

Under  the  Workmen's  Compensation  Act  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5246-1  to  5246-91),  particularly  in  view  of  section  8,  the 
heirs  of  a  deceased  employee  previously  awarded  compensation  for  100 
weeks  for  injuries  have  no  right  to  such  compensation  on  the  death  of 
the  employee  not  due  to  the  injuries,  before  the  term  of  compensation  had 
expired, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  393.) 

Appeal  from  District  Court,  Trinity  County;  Ben  H.  Powell.  Judge. 

Suit  by  the  United  States  Fidelity  &  Guaranty  Company  against 
Mrs.  Nancy  Salser  and  others,  heirs  at  law  of  Oscar  Salser,  deceased, 
to  set  aside  order  and  decree  of  the  State  Industrial  Board  awarding  them 
an  unpaid  balance  of  compensation  previously  awarded  decedent  for  in« 
jury  in  employment  by  the  Trinity  Lumber  Company.  From  decree  for 
defendants,  plaintiff  appeals.     Reversed  and  rendered. 

Hunt  &  Teagle,  of  Houston,  for  appellant. 

Ha3me  Nelms  ^nd  J.  A.  Piatt,  both  of  Groveton,  for  appellees. 

Pleasants,  C.  J.  This  suit  was  brought  by  appellant  against  the  ajp- 
pellees,  heirs  at  law  of  Oscar  Salser,  deceased,  to  set  aside  an  order  and 
decree  of  the  State  Industrial  Accident  Board  awarding  to  appellees  the 
unpaid  balance  of  compensation  which  had  been  theretofore  awarded  the 
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deceased,  Oscar  Salser,  for  an  'njury  received  by  him  in  the  course  of 
his  employment  by  the  Trin-ty  Lumber  Company;  the  appellant  having 
been  the  insurer  of  said  company  under  the  provisions  of  the  Texas 
Workmen's  Compensation  Act  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts. 
5246-1  to  5246-91). 

The  evidence  shows  that  the  deceased,  Oscar  Salser,  was  an  em- 
ployee of  the  Trinity  Lumber  Company,  and  in  the  course  of  his  employ- 
ment received  an  injury  which  caused  the  loss  of  one  of  his  eyes.  The 
appellant  was  the  insurer  of  said  lumber  company  under  the  provisions 
of  the  Texas  Workmen's  Compensation  Act,  and  as  such  insurer  was 
liable  to  the  deceased  for  th^  compensation  due  him  under  said  act  for 
his  said  injury.  In  recognition  of  this  liability  appellant  entered  into  an 
agreement  with  the  deceased  to  pay  him  $8.65  per  week  for  1(X)  weeks 
bcgrinning  on  October  8,  1917.  which  agreement  was  filed  witk  and  ap- 
proved by  the  Stat6  Industrial  Accident  Board.  The  appellant  complied 
w:th  this  agreement  and  made  said  weekly  payments  until  the  death  of 
said  Oscar  Salser,  which  occurred  on  February  23,  1918,  since  which 
time  it  has  refused  to  make  any  further  payments. 

The  death  of  Oscar  Salser  was  not  the  result  of  the  injury  received 
by  him  in  the  course  of  his  employment,  but  was  caused  by  d-sease  con- 
tracted some  time  after  the  injury  was  received. 

On  April  7,  1919,  the  Industrial  Accident  Board,  acting  upon  the 
claim  and  appl'cation  of  appellees,  the  mother,  brother,  and  sisters  of 
Oscar  Salser,  ordered  and  decreed  that  appellant  pay  to  appellees  the  un- 
paid balance  of  the  compensation  flieretofore  awarded  to  said  Oscar  Sal- 
ser. 

The  appellee,  Mrs.  Nancy  Salser  was  dependent  upon  her  son  Oscar 
for  support  at  the  time  oi  his  death,  and  is  now  without  means  of  sup- 
port. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  appellees  for  the  unpaid  balance  of  the  compensation  awarded 
Oscar  Salser  and  now  claimed  by  the  appellees,  amounting  to  the  sum  of 
$683.35,  one-half  of  said  sum  being  adjudged  to  the  mother,  and  the  re* 
maining  one-half  to  the  brother  and  sisters.  It  was  further  adjudged  that 
said  sum  be  paid  by  appellant  in  weekly  installments  of  $8.65  in  accord- 
ance with  the  award  made  by  the  Industrial  Accident  Board,  and  tliat  ap- 
pellees recover  of  appellant  said  weekly  installments  from  February  23, 
1918,  up  to  the  date  of  said  judgment  with  6  per  cent,  interest  thereon 
from  dates  said  installments  became  due. 

Under  appropriate  assignments  of  error  appellant  assails  the  judg- 
ment on  the  ground  that  the  right  of  Oscar  Salser  to  the  compensation 
for  his  injury  awarded  him  by  the  Industrial  Accident  Board  under  the 
provisions  of  the  Texas  Workmen's  Compensation  Act  did  not  upon  his 
death  descend  and  vest  in  his  heirs,  but  terminated  with  his  death,  and 
appellees  are  not  entitled  to  recover  the  unpaid  balance  of  such  awarded 
compensation. 

While  the  question  presented  is  not  wholly  free  from  doubt,  we  have 
reached  the  conclusion  that  appellant's  contention  should  be  sustained. 

The  clearly  expressed  intention  of  the  Legislature  in  the  passage  of 
our  Workmen's  Compensation  Act  was  to  provide  compensation  to  em- 
ployees for  injuries  received  by  them  in  the  course  of  their  employment 
and  to  dependents  of  employees  who  should  die  as  the  result  of  injuries 
so  received.  There  is  nothing  in  the  act  which  preserves  in  an  heir  of 
an  employee  the  right  to  compensation  due  the  employee  for  injuries  re- 
ceived by  him,  and  the  beneficiaries  named  in  the  act  are  only  given  the 
right  to  compensation  when  the  employee  dies  as  a  result  of  his  injuries. 
The  only  right  given  by  the  act  to  heirs  or  beneficiaries  of  an  injured 
employee  is  given  by  section  8,  which  reads  as  follows: 
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''If  death  should  result  from  the  injury,  the  association  hereinafter 
created  shall  pay  the  legal  beneficiaries  of  the  deceased  employee  a 
weekly  payment  equal  to  60  per  cent,  of  his  average  weekly  wages/*  etc. 
Acts  35th  Legislature,  p.  273. 

The  compensation  provided  for  the  injured  employee  is  for  his  bene- 
fit and  protection,  and  if  the  employee  dies  before  receiving  any  of  such 
compensation,  his  death  not  being  caused  by  the  injury,  no  right  thereto 
survives  to  his  heirs.  The  agreement  of  appellant  to  pay  the  compensa- 
tion awarded  Oscar  Salser  by  the  Industrial  Accident  Board  in  accord- 
ance with  the  terms  of  said  award  did  not  change  the  nature  of  the  right 
t)o  the  compensation,  and  ai^llees'  claim  is  not  founded  upon  a  vested 
contract  right  of  their  decedent,  but  their  cause  of  action  is  dependent 
upon  whether  the  statute  which  provides  compensation  for  an  injured  em- 
ployee gives  to  the  employee  a  vested  right  which  would  pass  by  will  or 
inheritance.  We  do  not  think  the  statute  should  be  so  construed.  Re 
Murphy,  224  Mass.  592,  113  N.  E.  283;  Re  Bartoni,  225  Mass.  349,  114  N. 
E.  663.  L.  R.  A.  1917E.  765. 

In  the  Murphy  Case,  supra,  the  Supreme  Court  of  Massachusetts,  in 
passing  upon  the  question  of  whether  an  award  made  under  the  Com- 
pensation Act  of  that  state  to  a  dependent  of  an  employee  who  died  as 
the  result  of  injuries  received  in  the  course  of  his  employment,  says: 

**To  hold  that  dependent's  right  to  compensation  is  a  vested  right, 
which  passes  to  a  legatee  by  will  and  in  case  of  intestacy  goes  to  the 
dependent's  next  of  kin,  would  be  to  put  upon  the  insurer  a  burden  not 
called  for  by  the  object  which  the  act  was  passed  to  attain.  In  addition, 
the  compensation  awarded  the  dependent  would  go  in  that  case  to  persons 
altogether  outside  the  class  contemplated  by  the  act.  So  construed,  the 
act  would  or  might  enrich  strangers  in  place  of  doing  justice  to  the  fam* 
ily  and  next  of  kin  of  an  employee  killed  in  the  course  of  and  so  as  an 
incident  to  the  business  in  which  he  was  employed." 

In  the  Bartoni  Case,  supra,  the  Supreme  Court  of  that  state  said: 

"The  right  to  the  weekly  award  was  not  vested  absolutely  in  the 
widow,  but  continued  only  during  her  life.  The  right  to  compensation 
on  her  account  ceased  with  her  death." 

In  our  opinion  it  would  do  violence  to  the  purpose  of  our  act,  and 
place  a  burden  upon  the  insurer  not  intended  by  the  act,  to  hold  that  the 
right  to  the  compensation  therein  provided  for  the  benefit  of  the  injured 
employee  upon  the  death  of  the  employee  passes  to  heirs  regardless  of 
whether  his  death  was  caused  by  his  injury  and  regardless  of  whether 
the  heirs  are  dependents  of  the  deceased,  and  unless  our  act  be  so  con- 
strued appellees'  claim  in  this  ^uit  cannot  be  sustained. 

It  follows  from  these  conclusions  that  the  judgment  of  the  court 
below  should  be  reversed,  and  judgment  here  rendered  for  appellant;  and 
it  has  been  so  ordered. 

Reversed  and  rendered. 
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GATES  V.  A.  G.  DEWEY  CO.  bt  al.    (No.  230.) 

(Supreme  Court  of  Vermont.  Oct.  5,  1920.) 

Ill  Atlantic  Reporter,  446. 

1.  MASTER  AND  SERVANT— TRANSCRIPT  NOT  BROUGHT  UP 

BY  REFERENCE  TO  TESTIMONY  IN  APPEAL. 

Reference  in  the  appeal  of  the  employer  and  insurer  to  the  testimony 
taken  by  the  Commissioner  of  Industries  in  proceedings  under  the  Work- 
men's Compensation  Act,  making  transcript  thereof  a  part  of  the  appeal, 
does  not  bring  the  transcript  before  the  Supreme  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4J4].) 

2.  MASTER  AND  SERVANT  —  FINDING  FOR  AWARD  UNDER 

COMPENSATION  ACT  NOT  REVIEWABLE,  IN  ABSENCE  OF 

TRANSCRIPT. 

Where  the  transcript  of  evidence  before  the  Commissioner  of  Indus- 
tries is  not  before  the  Supreme  Court  on  the  appeal  of  the  employer  and 
insurer,  the  court  cannot  say  that  the  commissioner's  finding  tiiat  the 
employee  was  injured  in  his  employment,  to  which  the  employer  and  in- 
surer object,  was  not  warranted  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[4J4].) 

3.  MASTER  AND  SERVANT  —  FINDING  OF  DEPENDENCY  OF 

COMPENSATION  CLAIMANT,  LIVING  APART  FROM  HUS- 
BAND FOR  CAUSE,  JUSTIHED;  "DEPENDENT." 
In  a  widow's  proceeding  for  compensation  for  death  of  her  husband 
under  the  Workmen's  Compensation  Act,  evidence  held  to  justify  findings 
of  the  Commissioner  of  Industries  that  at  the  time  of  the  accident  claim- 
ant widow  was  living  apart  from  her  husband  for  justifiable  cause,  and 
was  a  dependent  within  the  meaning  of  the  statute  (G.  L.  5778),  show* 
ing  that  the  husband,  after  being  allowed  to  leave  an  insane  asylum,  had 
gone  to  reside  some  distance  from  the  wife,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].] 

Appeal  from  Order  of  Commissioner  of  Industries. 

Proceedings  under  the  Workmen's  Compensation  Act  for  compensa- 
tio;i  for  death  of  William  E.  Gates,  by  Margie  Gates,  against  the  A.  G 
Dewey  Company,  the  employer,  and  the  Employers'  Liability  Corporatioi\ 
the  insurer,  wherein  compensation  was  awarded  by  the  Commissioner  of 
Industries,  and  the  employer  and  insurer  appeal.    Award  affirmed. 


JJ. 


Argued  before  Watson,  C.  J.,  and  Powers,  Taylor,  Miles,  and  Slack, 

Erwin  M.  Harvey,  of  Montpelier,  for  appellants. 

Roland  E.  Stevens,  of  White  River  Junction,  for  appellee. 


Watson.  C.  J.  [1]  In  defendants'  appeal,  reference  is  made  to  the 
testimony  taken  by  the  commissioner,  making  a  transcript  thereof  a 
part  of  the  appeal.  But  this  does  not  bring  the  transcript  before  us. 
A  similar  holding  has  been  had  so  many  times  that  citation  of  audiority 
is  unnecessary.  The  case  is  therefore  before  this  court  solely  on  ques- 
tions of  law  arising  on  the  facts  found  and  certified  up  by  the  conunis- 
sioner. 

Vol.  vr— Comp.  47. 
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Defendants  assign  two  reasons  why  compensation  should  be  de- 
nied; (1)  The  accident  did  not  arise  out  of  and  in  the  course  of  the  em- 
ployment; (2)  the  wife,  at  the  time  of  the  accident,  was  living  apart 
from  her  husband,  and  justifiable  cause  is  not  shown. 

The  record  shows  that  William  E.  Gates,  the  deceased,  was  in  the 
employ  of  the  deftndant  A.  G.  Dewey  Company  when  he  received  injuries 
at  the  plant  of  the  company  on  January  22,  1919,  resulting  in  his  death 
two  days  later;  that  he  left  surviving  a  widow,  the  claimant,  Margie 
Gates,  but,  so  far  as  shown,  he  left  no  other  dependents. 

It  appeared  that  deceased  was  employed  in  tending  a  flocks  cutting 
machine  which  was  driven  by  a  belt  from  a  shafting  near  the  ceiling;  that 
his  duties  did  not  ordinarily  require  him  to  do  anything  with  the  belt 
There  was  evidence  tending  to  show  that  he  had  been  forbidden  to  med- 
dle with  the  belt,  but  it  appeared  that  he  might  at  times  have  been  re- 
quired to  assist  the  foreman  in  changing  it.  The  accident  occurred  in  the 
robm  of  his  employment,  in  the  morning  soon  after  the  hour  for  com- 
mencing work.  It  appeared  that  the  power  had  been  started,  that  the  belt 
was  dangling  from  the  revolving  shafting  and  that  he  was  caught  in  a 
loop  which  had  formed  in  the  belt  and  drawn  around  the  shafting,  re- 
ceiving the  injuries  from  which  he  died.  He  was  64  years  old,  slow,  and 
rather  feeble.  The  superintendent  of  the  company  testified  that  the  de- 
ceased could  not  have  put  the  belt  on  alone,  and  the  witness  thought 
deceased  knew  he  could  not  do  so,  and  that  he  was  not  attempting  it 
whoi  injured.  Hearsay  evidence  was  introduced,  apparently  without  ob- 
jection, tending  to  show  that  deceased  mounted  a  stepladder,  reached 
up  his  hand  to  take  hold  of  the  belt,  with  the  evident  intention  of  straight- 
ening out  the  loop  which  had  formed,  when  his  arm  was  caught  in  the 
loop  and  the  injury  resulted.  The  commissioner  states  that  if  this  evi- 
dence be  disregarded,  he  thinks  it  a  fair  inference  from  the  evidence  in 
the  case  that  deceased  was  injured  while  attempting  to  do  something 
which  he  conceived  to  be  in  the  line  of  his  duty,  and  essential  for  him 
to  do  in  the  service  of  his  employer.  The  commissioner,  therefore,  found 
that  the  deceased  met  his  death  from  personal  injury  received  by  acci- 
dent arising  out  of  and  in  the  course  of  his  employment. 

[2]  Defendants  say  that  hearsay  evidence  was  also  introduced  on 
this  question  by  them;  that  the  record  clearly  shows  that  the  commission- 
er could  not  find  the  essential  fact  last  stated  without  disregarding  evi- 
dence which  had  been  admitted  in  the  case,  and  that  to  disregard  evi- 
dence, whether  hearsay  or  otherwise,  was  error.  But  this  hardly  seems 
to  be  a  fair  construction  of  the  record.  .On  the  contrary,  the  manifest 
meaning  is  that,  whether  that  hearsay  evidence  be  considered  or  not,  he 
makes  the  finding  immediately  following.  The  transcript  not  being  be- 
fore us,  we  cannot  say  that  the  finding  to  which  objection  is  made  was 
not  warranted  by  the  evidence,  and  so  error  does  not  appear. 

[3]  II.  It  is  contended  that  the  claimant  should  not  be  awarded 
compensation,  other  than  the  burial  expenses,  because,  at  the  time  of 
the  accident,  she  was  not  living  apart  from  her  husband  for  a  justifiable 
cause.  She  married  the  deceased  iri  February,  1888.  They  lived  together 
as  husband  and  wife  until  about  September  20,  1912,  when  the-  husband 
was  committed  to  an  insane  asylum  at  Worcester,  Mass.  Thenceforth 
the  wife  never  lived  with  him,  and  was  not  actually  dependent  upon  him, 
but  supported  herself  and  in  fact  contributed  to  some  extent  to  his  main- 
tenance during  the  period  of  his  confinement.  Prior  to  the  husband's 
being  thus  confined,  he  had  used  considerable  violence  toward  his  wife, 
and  on  one  or  more  occasions  had  threatened  her  life.  For  a  time  she 
visited  him  occasionally  at  the  asylum;  but,  as  such  visits  seemed  to  ex- 
cite him  and  arouse  his  animosity  toward  her,  the  hospital  authorties 
advised  her  that  it  would  be  better  to  discontinue  them.    In  the  spring  of 
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1917  he  was  pcrrmitted  to  leave  the  institution  and  go  to  Maine,  he  being 
given  to  understand  that,  if  he  remained  away  a  year  without  its  being 
necessary  to  return  him  to  the  institution,  he  would  be  automatically  dis- 
charged therefrom.  That  period  had  not  expired  at  the  time  of  his  death, 
and  he  was  never  actually  discharged  from  the  institution.  The  last  time 
the  wife  heard  from  him,  some  seven  months  before  his  death,  he  re- 
quested that  his  gun,  axe,  and  jadcknife  be  sent  him;  but  upon  advice 
of  the  hospital  author  ties  she  declined  to  send  them.  The  findings  state 
that  this  request,  and  the  advice  received  from  the  hospital,  would 
naturally  suggest  to  her  that  her  husband  might  again  become  possessed 
of  ideas  of  violence,  and  in  view  of  the  antipathy  he  had  formerly  shown 
toward  her  and  of  other  facts  in  the  case,  the  commissioner  did  not  think 
it  was  her  duty  to  travel  a  long  distance  and  attempt  to  resume  living  with 
him,  certainly  not  until  he  had  indicated  a  desire  to  have  her  do  so.  The 
finding  was  therefore  made  that  at  the  time  of  the  accident,  the  claimant 
was  living  apart  from  her  husband  for  justifiable  cause,  and  was  a  de- 
pendent within  the  meaning  of  the  statute.  G.  L.  5778.  Considering  the 
evidence  shown  by  the  record,  including  inferences  which  may  properly 
be  drawn  from  other  facts  found,  it  cannot  be  said  that  these  findings 
were  not  Justified. 

This  disposes  of  all  the  questions  presented  for  jeview. 

The  award  is  afiirmed  with  costs.  Let  the  result  be  certified  to  the 
commissioner  of  industries. 


POCCARDI.  Royal  Consul,  etc.,  v.  OTT.  State  Coiipensatiom  Com- 
missioner.   (No.  4062.) 

(Supreme  Court  of  Appeals  of  West  Virginia.  Sept,  7,  1920.) 

104  Southeastern  Reporter.  54. 

i'-  ,- 

(Syllabus  by  the  Court.) 
1.  MASTER  AND  SERVANT— COMPENSATION  PAYMENTS  AC- 
CRUING   BEFORE    BENEFICIARY'S    DEATH    RECEIVABLE 
BY  REPRESENTATIVE. 

Upon  the  death  of  a  benefic'ary,  to  whom  an  award  has  been  made 
pursuant  to  the  provisions  of  clause  (c),  section  33,  chapter  ISP,  Code 
1918  (Code  Supp.  1918,  sec.  689),  accming  and  payable  in  periodic  install- 
ments, the  lawful  representative  of  his  or  her  estate  may  claim  and  receive 
such  portion  thereof  as  had  accrued  and  remained  unpaid  at  the  date 
of  the  beneficiary's  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

2  MASTER  AND  SERVANT— ESTATE  OF  DECEASED  NONRES- 
IDENT ALIEN  BENEFICIARY,  AWARDED  COMPENSATION, 
MAY  BE  REPRESENTED  BY  CONSUL  IN  COLLECTION. 
Pursuant  to  the  general  authority  conferred  by  section  39,  chapter 
15P,  Code  1918  (Code  Supp.  1918,  sec.  695),  as  amended  by  section  39. 
chapter  131,  Acts  1919,  the  executor  or  administrator  of  the  estate  of  a 
deceased  nonresident  alien  beneficiary  may  be  officially  represented,   in 
the  collection  of  such  accrued  and  unpaid  installments,  by  the  consular 
officer  of  the  country  of  which  such  beneficiary  was  a  citizen  or  subject. 
(For  other  cases,  see  Master  and  Servant.  Dec  Dig.  §  388.)' 
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From  an  order  of  Lee  Ott,  State  Compensation  Commissioner,  direct- 
ing the  return  of  a  check  drawn  and  mailed  by  him  to  the  widow  and 
beneficiary  to  Vito  Orazio  Gasparro,  an  Italian,  killed  in  the  state  in  the 
course  of  his  employment,  within  Workmen*s  Compensation  Act,  Gaetano 
Poccardi,  Royal  Consul,  appeals  on  behalf  of  the  widow's  heirs,  exec- 
utors, and  assigns.     Payment  of  claim  allowed. 

Joseph  W.   Henderson,  of   Philadelphia,   Pa.,   for  petitioner. 
E.  T.  England,  Atty.  Gen.,  and  Frank  Lively,  Asst.  Atty.  Gen.,  for 
respondent. 

Lynch,  J.  Complaining  of  an  order  of  the  state  Compensation 
Commissioner  directing  the  return  of  a  check  for  $244.19,  theretofore 
drawn  and  mailed  by  him,  in  ignorance  of  her  death,  to  the  widow  and 
beneficiary  of  Vito  Orazio  Gasparro,  an  Italian,  killed  in  this  state  in  the 
course  of  employment  within  the  scope  of  the  Workmen's  Compensation 
Act,  Gaetano  Poccardi,  Royal  Consul,  prosecutes  this  appeal  "on  be- 
half of  the  heirs,  executors,  and  assigns"  of  said  widow.  The  case  pre- 
sents the  question  of  the  status  of  a  compensation  award  upon  the  death 
of  the  beneficiary. 

Vito  Gasparro  died  on  April  16,  1917  from  fatal  injuries  received  in 
a  coal  mine  in  this  state.  He  left  two  dependents,  found  by  the  commis- 
sioner to  be  entitled  to  compensation,  his  widow  and  one  son,  both  of 
whom  resided  in  Italy.  The  son  died  December  26,  1917,  and  the  widow 
August  30,  1918.  The  compensation  awarded  to  the  former  was  paid  to 
the  date  of  his  death.  The  check  involved  in  this  inquiry  covered  com- 
pensation payable  to  the  widow  for  the  period  from  August,  1917,  to 
June  30,  1918,  and  which,  therefore,  had  accrued  at  the  time  of  her 
death,  though  the  check  was  not  mailed  for  several  months  thereafter  and 
in  ignorance  of  her  demise.  Upon  learning  the  facts,  respondent  direct- 
ed that  the  check  be  returned  to  him,  and  likewise  declined  to  pay  the 
compensation  due  for  the  period  from  June  30,  1918,  to  the  date  of  her 
death.     To  review  such  ruling  this  appeal  is  prosecuted. 

[1]  We  are  not  concerned  here  with  the  question  whether  a  com- 
pensation award  survives  upon  the  death  of  the  beneficiary  or  ceases  with 
it.  That  is  a  matter  dependent  upon  the  provisions  of  the  compensation 
statutes  of  the  several  jurisdictions.  In  England  and  Ohio,  perhaps  also 
in  other  states,  the  rule  is  that  an  award  to  a  wholly  dependent  person, 
for  a  stated  period,  vests  in  the  dependent  from-  the  date  thereof,  and 
constitutes  a  right  transmissible  as  property,  and  upon  the  death  of  such 
dependent^  before  the  expiration  of  the  period  of  the  award,  his  or  her 
personal  representative  is  entitled  to  the  balance  thereof,  if  any,  remain- 
ing unpaid.  United  Collieries,  Ltd.,  v.  Simpson,  [1909]  A.  C.  383;  State 
ex  rel.  Munding  v.  Industrial  Commission  of  Ohio,  92  Ohio  St.  434,  111 
N.  E.  299,  L.  R.  A,  1916D,  944,  Ann.  Cas.  1917D,  1162,  and  note  13  N. 
C.  C.  A.  713.  But  in  this  state  the  statute  is  clear  and  explicit  as  to  the 
termination  of  the  right  to  a  compensation  award.  Clause  (c),  §  33,  c 
ISP,  Code  1918.  provides: 

"If  the  deceased  employee  leave  a  widow  or  invalid  widower,  the 
payment  shall  be  twenty  dollars  per  month  until  the  death  or  remarriage 
of  such  widow  or  widower." 

The  amendment  of  1919,  clause  (d),  section  33,  c.  131,  Acts  1919, 
makes  no  change  in  this  respect.  Hence  there  can  be  no  question  that  the 
death  of  the  widow  of  Vito  Gasparro  terminated  all  her  right,  as  well  as 
that  of  her  estate,  in  and  to  the  compensation. -fund  of  this  state,  so  far 
as  payments  accruing  after  her  death  are  concerned ;  and  as  to  them  pe- 
titioner makes  no  claim.  Murphy's  Case,  224  Mass.  592,  113  N.  E.  283; 
Matecny  v.  Vierling  Steel  Works,  187  111.  App.  448;  1  Honnold  on  Work- 
men's Compensation  p.  252,  S  79. 
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But  petitioner  insists  that  he  is  entitled,  on  behalf  of  the  estate  of 
the  deceased  beneficiary,  to  receive  such  compensation  awards  as  had  ac* 
rued,  but  remained  unpaid,  at  the  date  of  her  death.  This  contention 
by  her  personal  representative.  Similarly  his  contention  of  money  already 
sioners'  award,  the  widow  of  the  deceased  workman  was  entitled  to  re- 
ceive $20  per  month  until  her  death  or  remarriage.  This  money,  as  it 
accrued  periodically,  belonged  to  the  widow  as  much  as  if  it  actually 
had  been  paid  over  to  her  or  deposited  to  her  credit  in  a  bank.  The  only 
eflFcct  of  her  death  was  to  cause  cessation  of  the  accrual  of  the  install- 
ments. The  money  was  hers,  held  by  the  commissioner  for  her  benefit. 
If  he  had  paid  before  her  death  the  installments  already  due  her,  it  is 
clear  he  would  have  had  no  right  after  her  death  to  claim  a  refund  there- 
of, for  it  would  have  constituted  part  of  her  estate,  to  be  administered 
by  her  persnal  representative.  Similarly  his  contention  of  money  already 
due  her  until  after  her  death  cannot  increase  or  enlarge  his  right  in  that 
respect.  Therefore  those  lawfully  representing  her  estate  are  entitled  to 
such  sum  as  has  accrued  during  the  period  from  the  last  payment  to  the 
date  of  her  death.  Section  42,  c.  15P,  Code  1918  (Code  1913,  sec.  698), 
as  amended  by  section  42,  c.  131,  Acts  1919,  contains  nothing  requiring 
a  different  disposition  of  such  fund. 

[2]  Respondent  insists,  however,  that  petitioner  does  not  allege  or 
show  that  he  is  authorized  to  act  as  executor  or  administrator  of  the 
estate  of  the  deceased  widow,  and  that  payment  to  him  would  be  no  de- 
fense to  a  later  suit  by  a  lawfully  appointed  personal  representative. 
Section  39,  c.  15P,  Code  1918,  as  amended  by  section  39,  c  131,  Acts  1919, 
provides : 

„"Non-resident  aliens  may  be  officially  represented  by  the  consular 
officers  of  the  country  of  which  such  aliens  may  be  citizens  or  subjects: 
Provided,  that  nothing  herein  contained  shall  be  construed  as  giving  such 
consular  officer  the  right  to  make  application  for  compensation  in  behalf 
of  non-resident  aliens." 

Respondent  contends  that  this  section  confers  authority  upon  petiti- 
tionor  to  represent  only  nonresident  alien  dependents  of  deceased  work- 
men and  not  their  heirs  or  personal  representativies,  and  that  since  the 
dependents  of  Vito  Gasparro  are  dead,  petitioner  possesses  no  authority 
to  represent  their  estates.  The  language  of  the  sectioin,  however,  is  not 
so  limited,  and  seems  to  embrace  all  nonresident  aliens,  which  would  in- 
clude the  lawfully  appointed  personal  representative  or  representatives  of 
the  widow  s  estate.  The  only  limitation  or  restriction  placed  upon  the 
representative  authority  of  the  consular  agent  is  that  contained  in  the 
proviso,  which  apparently  is  directed  only  to  original  applications  for 
compensation.  In  this  case,  however,  the  original  application  for  com* 
pensation  was  made  at  a  time  prior  to  the  enactment  of  the  proviso,  and 
under  the  broad  authority  conferred  by  the  preceding  portion  of  l^c 
statute.  In  due  time  the  award  was  made,  and  payments  made  or  prof- 
fered thereunder.  The  check  now  in  dispute-  covered  all  the  installments 
due  the  widow,  except  those  for  the  last  two  months  of  her  life.  It  was 
mailed  pursuant  to  the  award  previously  granted,  though  after  her  death, 
and  in  ignorance  of  it. 

Petitioner's  present  action  relates  to  a  claim  already  due  and  allowed, 
but  unpaid  in  part,  and  dearly  does  not  fall  within  the  scope  of  the 
proviso,  whatever  may  be  the  effect  of  the  latter  upon  original  applica- 
tions. Therefore,  petitioner  being  authorized  by  the  statute  to  act  in  be- 
half of  nonresident  aliens  in  general,  including  representatives  of  the 
widow's  estate,  any  payment  made  by  the  commissioner  for  delivery 
through  petitioner  to  the  persons  entitled  thereto  according  to  the  statutes 
of  Italy  could  be  pleaded  in  defense  of  an  action  subsequently  instituted 
by  the  personal   representative,   here  or  elsewhere.     Consequently   there 
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could  not,  in  any  aspect  of  the  case,  be  any  danger  of  the  complications 
relied  on  by  the  compensation  commissioner.  The  receipt  of  the  consul 
of  Italy  will  afford  him  all  the  protection  he  may  legally  need,  demand, 
or  require;  and  should  the  consul  fail  or  neglect  to  account  properly  for 
the  amount  so  paid  and  received,  he  and  he  only  would  be  liable  to  the 
person  or  persons  whom  he  thus  represents. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  commissioner 
was  in  error  in  refusing  payment  of  the  amount  covered  by  the  check  in 
question,  and  further  in  declining  to  pay  such  additional  installments  as 
had  accrued  prior  to  the  death  of  the  dependent  widow,  and  direct  certifi- 
cation of  our  decision  to  him. 


HACKLEY-PHELPS-BONNELL  CO.  et  al.  v.  INDUSTRIAL  COM- 

MISSION    ET   AL. 

(Supreme  Court  of  Wisconsin.    Oct.  19,  1920.) 
179  Northwestern  Reporter,  590. 

1.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  NOT 

PREVENTED  BY  PREDISPOSITION  TO  DISEASE. 

Predisposition  to  disease  does  not  prevent  an  award  under  the  Work- 
men's Compensation  Act,  when  the  disability  is  proximately  caused  by  the 
accident. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376[2].) 

2.  MASTER  AND  SERVANT— EVIDENCE  HELD  TO  SHOW  IN- 

JURIES TO  COMPENSATION  CLAIMANT. 

In  proceedings  under  Workmen's  Compensation  Act,  where  the  em- 
ployer claimed  that  employee's  account  of  the  injury  that  he  had  slip- 
ped on  ice  and  struck  his  arm  against  a  stump,  so  that  slivers  had  pene- 
trated into  the  arm,  was  so  improbable  as  to  be  imworthy  of  belief  evi- 
dence h€ld  to  justify  a  find-ng  in  employee's  favor. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

3   MASTER  AND  SERVANT— SUPREME  COURT  BOUND  BY  IN- 
DUSTRIAL  COMMISSION'S  FINDINGS  OF  FACT  JUSTIFY- 
ING COMPENSATION. 
>    On  appeal  from  an  order  affirming  an  award  under  the  Workmen's 

Compensation  Act,  the  Supreme  Court  will  not  substitute  its  opinion  on 

a  question  of  fact  from  a  reading  of  the  record  for  that  of  the  Industrial 

Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[6].] 

4.  MASTER  AND  SERVANT— REVIEW  ALLOWABLE  BY  COM- 
PENSATION ACT. 

A  party  charging  fraud  in  an  award  in  the  record  on  review  by  the 
circuit  court  under  the  Workmen's  Compensation  Act  St.  1919,  §  2394-19, 
has  an  ample  remedy  by  offering  proof  of  such  charges,  and  may  also 
show,  if  such  be  the  fact,  that  a  document  in  the  record  purporting  to  be 
a  finding  and  award  of  the  Industrial  Commission  was  not  in  fact  its  act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 
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5.  MASTER  AND  SERVANT  —  COMPENSATION  AWARD  PRE- 

SUMED  REGULAR.        - 

In  an  action  under  Workmen's  Compensation  Act  (St.  1919,  §  2394- 
19),  to  review  and  set  aside  an  award  of  the  Industrial  Commission, 
the  award  will  be  presumed  to  have  been  regularly  made. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

6.  MASTER  AND  SERVANT— FINDINGS  AND  AWARD  UNDER 

COMPENSATION   ACT    NEED    NOT    RECITE   DETAILS    OF 

PROCEDURE. 

Findings  of  fact  and  award  under  the  -Workmen's  Compensation 
Act,  reciting  that  the  findings  and. award  are  made  by  the  Industrial  Com- 
mission are  sufficient,  and  it  is  not  necessary  to  recite  the  details  of  com- 
mission's procedure,  whereby  it  finds  the  facts  and  makes  the  award,  nor 
to  recite  more  explicitly  than  that  the  commission  acts — ^that  it  has  com- 
plied with  the  law  as  to  ^e  manner  of  meeting. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

Appeal  from  Citcuit  Court,  Dane  County  j  E.  Ray  Stevens,  Judge. 

Proceedings  under  Workmen's  Compensation  Law  (S^.  1919.  §§  2394- 
1  to  2394-32)  for  compensation  for  injuries  by  John  Cooley  opposed  by 
the  Hackley-Phelps-Bonnell  Company,  employer,  and  Wisconsin  Employ- 
ers* Exchange,  insurer.  An  award  by  the  Industrial  Commission  in  favor 
of  the  applicant  was  affirmed  by  circuit  court  on  review,  and  the  employer 
and  insurer  appeal.    Affirmed. 

Applicant  John  Cooley  was  engaged  to  jperf orm  services  for  appel- 
lant company.  On  the  second  day  of  such  services,  March  19,  1918,  he 
was  working,  pursuant  to  instructions,  upon  a  railroad  track  in  the 
woods.  There  was  snow  and  ice  on  the  ground.  Applicant  testified  be- 
fore the  Industrial  Commission  that  the  day  was  bright  and  warm  and 
he  had  rolled  up  his  sleeves.  That  he  was  directed  to  get  some  blocks 
with  which  to  level  the  track,  and  for  this  purpose  went  apart  from  his 
fellow  workers,  cut  a  pole,  and  was  returning  with  it  on  his  shoulder 
when  he  slipped  on  some  ice  and  fell,  striking  his  left  arm  against  a 
stump ;  that  he  continued  his  work  the  rest  of  5ie  day,  and  said  nothing 
about  the  matter  to  other  workers.  The  next  day  he  felt  sick,  and  his  arm 
pained  him.  He  did  not  work,  and  on  the  day  following  was  discharged 
and  left  the  neighborhood.  That  his  arh>  got  worse,  and  thereafter  hcj 
found  and  pulled  out  of  his  arm  two  long  slivers,  which  had  penetrated' 
deeply  into  it.  The  arm  continued  to  grow  worse,  and  shortly  thereafter 
he  received  medical  and  hospital  atterition.     Amputation  resulted. 

The  commission  held  three '  hearings  at  intervals  of  several  months. 
Applicant  testified  at  each  of  these  hearings.  '_ 

There  was  testimony  of  the  hospital  matron  and  another  that  when 
ajpplicant  came  to  the  hospital  there  were  two  marks  upon  his  arm,  near 
the  seat  of  infection,  where  the  skin  was  broken,  and  which  looked  as 
though  something  might  have  been  pulled  out  there. 

There  was  testimony  on  behalf  of  the  appellant  by  fellow  employees 
of  the  company  and  the  keepers  of  a  boarding  house  at  which  applicant 
lived  at  times  that  his  left  hand  was  swollen  and  discolored  before  the 
alleged  accident,  and  that  no  one  had  heard  of  or  knew  of  the  alleged 
accident.  Applicant  testified  that  his  hand  had  been  calloused,  but  was 
otherwise  in  good  condition,  and  this  was  corroborated  by  the  testi- 
mony of  persons  at  the  hospital.. 

Upon  the  evidence  presented  the  commission  found  .^at  the  appHcant 
and  respondent  were  subject  to  the  provisions  of  the  Workmen's  Com* 
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pensation  Act  on  March  19,  1918,  when  applicant  susUined  an  injury 
growing  out  of  and  incidetal  to  the  employment  which  was  proximately 
caused  by  accident  and  not  intentionally  self-inflicted. 

The  finding  stated  that,  although  applicant  had  not  given  notice  in 
writing  of  his  claim  for  compensation  within  30  days  following  the  in- 
jury, such  failure  was  not  with  the  intention  of  misleading  respondent, 
and  did  not  mislead ;  that  respondent  had  actual  notice  of  the  claim  within 
30  days. 

The  findings  stated  the  nature  of  the  injury,  the  time  during  which 
applicant  was  disabled,  the  length  of  time  for  which  he  was  entitled  to 
receive  compensation  for  permanent  injury,  the  amounts  to  be  paid  for 
medical  and  hospital  attendance.  The  award  followed  the  finding,  and 
was  signed  by  all  the  commissioners. 

Action  was  brought  by  appellant  company  to  review  and  set  aside 
said  findings  and  award  on  the  grounds :  First,  that  the  commission  acted 
without  and  in  excess  of  its  powers  in  making  «11  of  said  findings,  and 
that  the  findings  were  not  supported  by  the  evidence;  and,  second,  that 
the  commission  as  such  did  not  act  upon  the  matter,  that  the  award  is  hi 
fact  not  the  award  of  the  Industrial  Commission  of  Wisconsin  acting  as 
such,  but  that  the  action  was  determined  by  an  examiner  of  the  commis- 
sion, and  that  the  award  was  that  of  said  examiner.  The  circuit  court 
affirmed  the  award,  and  from  its  order  so  doing  this  appeal  was  taken. 

Otjen  &  Otjen,  of  Milwaukee,  for  appellants. 

J.  J.  Blaine,  Atty.  Gen.,  W.  W.  Oilman,  Asst.  Atty.  Gen.,  and  F.  F. 
Wheeler,  of  Oshkosh,  for  respondents. 

Jones,  J.  (after  stating  the  facts  as  above).  1.  Counsel  for  the  ap- 
I>ellants  admit  that  if  the  testimony  of  the  applicant  Cooley  is  worthy  of 
belief  there  is  evidence  to  support  the  findings  of  the  commission.  Their 
contention  is  that  his  testimony  is  so  improbable  as  to  be  unworthy  of  be- 
lief. It  may  be  granted  that  the  account  of  the  injury  given  by  him  seems 
rather  improbable  in  some  particulars.  Yet  the  applicant,  apparently  a 
man  of  no  particular  intelligence  or  education,  told  substantially  the  same 
story  as  to  the  principal  -facts,  both  to  his  medical  attendants  a  few  days 
after  the  alleged  acccident  and  at  three  hearings  of  the  commission  at 
intervals  of  several  months.  Some  of  the  most  important  statements  were 
corroborated  by  the  testimony  of  the  hospital  matron  and  others. 

[1]  The  testimony  introduced  by  appellants  tended  to  show  that 
Cooley  had  been  troubled  by  his  left  hand  for  years,  and  that  it  looked  as 
though  it  had  been  frozen.  This  was  controverted,  but  if  conceded  to  be 
true  it  does  not  necessarily  refute  the  claim  that  the  loss  of  the  arm  was 
nevertheless  the  result  of  the  accident  as  alleged.  As  stated  by  the  cir- 
cuit judge,  predisposition  to  disease  does  not  prevent  an  award  when  the 
disability  is  proximately  caused  by  the  accident  in  question. 

[2,  3]  With  the  evidence  in  this  condition  the  commission  was  en- 
tirely justified  in  reaching  the  findings  they  did.  They  had  the  oppor- 
tunity of  observing  the  witnesses,  their  conduct  and  demeanor,  and  it  is 
their  function,  as  it  should  be  as  triers  of  the  facts,  to  judge  vof  the  cre- 
dibility of  witnesses  and  the  weight  of  their  testimony.  We  should  be 
exceeding  our  function  were  we  to  substitute  our  opinion  from  a  reading 
of  the  record  for  that  of  the  commission.  The  rule  is  well  established 
by  the  statute  and  numerous  decisions  of  this  court  Milwaukee  v.  In- 
dustrial  Commission,  160  Wis.  238,  244,  151  N.  W.  247;  Hoenig  v.  Indus- 
trial Commission,  159  Wis.  646,150  N.  W.  996,  L.  R,  A.  1916A,  339;  Mil- 
waukee  Coke  &  (jas  Co.  v.  Industrial  Commission,  160  Wis.  247,  151  N. 
W.  245;  William  Rahr  Sons  Co.  v.  Industrial  Commission.  166  Wis.  28^ 
163  N.  W.  169;  Wausau  Lumber  (>>.  v.  Industrial  Cknnmsson,  166  Wis. 
204,  164  N.  W.  836. 
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2.  Appellants*  counsel  further  contend  that  the  award  is  not  the 
award  of  the  Industrial  Commission  of  \yisconsin,  but  in  fact  is  the 
award  simply  of  an  examiner  of  the  commission.  Counsel  state  in  their 
brief  that  they  have  information  that  the  award  was  not  made  by  the 
commission  acting  as  a  body,  that  the  record  was  prepared  by  an  examiner 
of  the  commission,  and  submitted  to  the  commissioners  individually  and 
approved  by  them  separately.  They  state  that  under  the  provisions  of 
section  2394-19  of  the  statutes  there  is  no  remedy  whatever  for  the  re- 
view of  the  ^ion  of  the  commission  except  by  suit  started  in  the  Dane 
county  circuit  court;  that  the  review  thus  provided  for  is  merely  a  re- 
view of  the  record,  and  is  not  a  trial  de  novo;  and  that  there  is  no  op- 
portunity to  present  additional  facts  showing  the  absence  of  official  action 
by  the  commission.  Because  of  this  inability  which  they  claim  exists,  it 
is  contended  that  thfe  commisson  should  show  upon  the  face  of  the  rec- 
ord compliance  with  all  jurisdictional  requirements;  that  it  met  and  acted 
as  a  commission;  and  that  a  record  which  does  not  show  these  facts  is 
defective  and  should  be  set  aside. 

It  is  not  necessary  in  this  opinion  to  recite  at  length  the  provisions 
of  the  statute.  It  is  provided  that  the  findings  of  fact  by  the  commission 
acting  within  its  powers,  in  the  absence  of  fraud,  shall  be  conclusive; 
that  an  action  may  be  brought  for  review ;  that  the  pleadings,  all  the 
testimony  and  documents  and  papers  taken  and  hied  before  the  commis- 
sion, and  its  orders,  findings,  and  award  shall  be  filed  with  the  clerk  of 
the  circuit  )court  and  constitute  the  record  in  that  court;  that  such  re- 
turn "of  the  commission  when  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  shall,  with  the  papers  mentioned  in  section  2d98  of  the  statu- 
tes, constitute  a  judgment  roll  in  such  action;  and  it  shall  not  be  nec- 
essary to  settle  a  bill  of  exceptions  in  order  to  make  such  return  part 
of  the  record  of  such  court  in  such  action."    It  is  further  provided  that — 

The  court  may  set  aside  the  order,  award,  or  judgment  '*only  upon 
the  following  grounds: 

"(1)  That  the  commission  acted  without  or  in  excess  of  its  powers. 

"(2)  That  the  order  or  award  was  procured  by  fraud. 

"(3)  That  the  findings  of  fact  by  the  commission  do  not  support  the 
order  or  award." 

[4]  It  would  be  indeed  surprising  if  a  party  had  no  opportunity  to 
show,  if  such  be  the  fact,  that  a  document  in  the  record  purporting  to  be 
the  findings  and  award  of  the  commission  was  in  fact  not  the  act  of  the 
commission.  We  are  not  convinced  that  this  assumption  is  correct.  If 
the  charges  of  counsel  amount  to  allegations  of  fraud  there  was  an  ample 
remedy  by  offering  proof  of  the  facts  alleged.  International  Harvester 
Co.  V.  Industrial  Commission,  157  Wis.  167,  172,  147  N.  W.  53,  Ann. 
Cas.  1916B,  330.  Appellants*  counsel  made  no  attempt  in  the  circuit 
court  to  attack  the  jurisdiction  of  the  commission  or  to  show  that  it  acted 
beyond  its  powers  in  the  mode  of  making  the  award,  or  that  the  award 
was  procured  by  fraud.  The  allegations  of  the  complaint  and  the  as- 
sertions in  the  brief,  which  are  said  to  be  based  on  "information"  and 
"understanding,"  are  relied  on  to  convince  this  court  that  the  award  is 
not  in  fact  the  award  of  the  conunission. 

[5]  Because  our  decision  is  based  on  another  ground  it  is  not  neces- 
sary to  decide  whether  the  appellant  could  have  properly  offered  proof 
that  the  commission  had  not  acquired  jurisdiction  or  had  lost  it  by 
handing  down  and  recording  findings  and  an  award  made  up  in  the 
manner  alleged.  Nor  is  it  necessary  to  decide  whether  a  direct  attack  by 
another  form  of  action  would  be  a  proper  remedy.  We  base  our  decision 
on  this  point  on  the  well-settled  rule  in  favor  of  the  presumption  of 
regularity  of  official  acts. 
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In  this  9tat^  the  tnl^  has  been  applied  to  the  acts  of  inspectors  of 
election  where  the  statute  required  that  the  ballots  should  be  preserved 
and  disposed  of  in  a  certain  manner  (State  ex  rel^  Anderson  v.  Rempf^ 
69  Wis.  471.  34  N.  W.  226,  2  Am.  St-  Rep.  753) ;  to  the  acts  of  a  board] 
of  education  (American  F.  ^  F.  Cx>.  v.  Board  of  Education,  131  Wis., 
220.  224,  110  N.  W.  403)  ;  to  the  acts  of  a  board  of  public  works  (Wright 
V,  Forrestal,  65  Wis.  341,  350.  27  N.  W.  52)  ;  to  the  acts  of  a  Joint  school 
district  board  (Dolan  v.  Joint  School  District,  80  Wis.  155,  157,  49  N.  W. 
960), 

[6]  The  recitals  in  the  findings  of  fact  and  ^ward  are  that  the  cpm- 
mission  makes  the  findings  of  fact,  and  that  the  commission  awards. 
These  documents  are  signed  by  the  commissioners  in  the  name  of  the 
commission.  The  Industrial  Commission ;  has  been  created  a  body  of 
broad  powers  and  great  responsibility,  and  it  is  not  necessary  that  it 
should  recite  the  details  of  its  procedure  whereby  it  finds  the  facts  and, 
makes  the  awards,  nor  that  it  should  recite  more  explicitly  than  that  the. 
commission  acts — that  it  has  complied  with  the  law  as  to  the  n^anner  of. 
nteeting  for  making  its  decisions.  During  the  nine  years  of  the  existence 
of  the  commission  it  has  deccded  many  hundreds  of  cases.  ^Those  deci- 
sions have  been  acquiesced  in  by  the  public,  and  we  cannot  agree  th^  the 
averments  and  arguments  made  in  this  case  overturn  the  presumption  as 
to  the  regularity  of  its  acts. 

Judgment  siffirmed. 

Kerwin  and  Eschweiler,  JJ.,  took  no  part. 


HEIST  V.  WISCONSIN-MINNESOTA  UGHT  &  POWER  CO. 

(Supreme  Court  of  Wisconsin^  Oct  19,  1920.) 

179  Northwestern  Reporter,  583. 

MASTER  AND  SERVANT  —  WORKMAN  HELD  EMPLOYEE  OF 
CORPORATION  UNDER  COMPENSATION  ACT. 
Where  the  superintendent  of  defendant  power  company  instructed 
his  wife  to  send  somebody  to  remedy  trouble  on  a  line,  though  he  men- 
tioned one  other  than  plaintiffs  decedent  in  an  advisory  way,  plaintiff's 
decedent,  actually  sent  by  the  wife,  was  an  employee  of  the  company, 
having  been  employed  by  the  superintendent  through  his  wife,  so  that  the 
company's  liability  for  his  death  was  nteasured  by  the  Workmen's  Com- 
pensation Act  and  action  for  the  death  by  plaintiff  administrator  cannot 
be  maintained. 

(For  other  cases,  see  Master  and  Servant,  Dec  Digi  §  361.) 

Appeal  from  Circuit  Court,  St  Croix  County;  George  Thompson, 
Judge,  *  :  .     .    .      : 

Action  by  (Jeorge  E.  Heist,  administrator  of  Erwin  Heist,  decease^ 
against  the  Wisconsin-Minnesota  Light  &  Power  Company,  to  recover 
damages  for  the  benefit  oi  decedent's  father  and  mother,  resulting  frorn 
his  death  occasioned  by  his  coming  in  contact  with  one  of  the>  electric 
wires  of  defend^mt's  power  lines.  From  judgment  for  plaintiff  rendered, 
on  the  verdict  of  the  jury,  defendant  appeals.  Judgment  reversed,  and 
cause  remanded,  with  instructions  to  dismiss  plaintiff's  complaint. 
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G,  O.  Lindermaiii  of  Eau  Claire,  and  Spencer  Havea,  of  Hudson,  for 
s^pellant. 

Layboum  &  Cary  and  Geo.  A.  Lewis,  <JI  of  Minneapolis,  Minn.  (C. 
J.  Strang,  of  Grantsburg,  of  counsel),  for  respondent. 

Owen,  J.  The  pivotal  question  is  whether  the  deceased  at  the  time 
of  his  death  was  an  employee  of  the  defendant  company.  The  defendant 
is  a  power  company  with  its  principal  plant  for  the  generation  of  electric 
power  located  at  the  city  of  Glenwood.  It  furnished  power  for  eldtric 
lights  in  the  village  of  Boyccvillc.  On  the  evening  of  August  23,  1918, 
the  electric  lights  in  the  village  of  Boyceville  were  out.  It  was  discovered 
that  the  wire  carrying  the  current  from  Glenwood  to  Boyceville  was 
broken.  One  Hill  was  the  superintendent  of  tjie  company,  and  had  gen- 
eral management  of  its  affairs  at  Glenwood.  On  the  evening  in  ques- 
tion he  was  at  Stillwater.  During  a  telephone  conversation  with  his 
wife,  at  about  8  o'clock,  she  advised  him  that  there  was  trouble  with  the 
lights  at  Boyceville.  He  asked  her  if  she  could  get  hold  of  Norman  Lar- 
son, who  had  been  a  former  employg^euof  the  company,  to  go  down.  She 
said  that  he  was  out  threshing.  He  asked  her  what  had  been  done,  and 
she  said  they  took  out  the  fuse  and  transformer.  She  did  not  know  at 
that  time  that  the  line  was  down.  He  wanted  her  to  get  Larson  or  some- 
body to  get  that  line  fixed,  the  fuse  and  transformer,  so  that  they  would 
have  lights  at  Boyceville.    He  testified: 

**When  I  called  her  up  she  said  sonrtething  about  there  having  been 
trouble  on  the  Boyceville  line,  and  that  was  when  I  spoke  about  Norman 
Larson,  and  she  said  that  the  transformer  had  already  been  fixed  by  Mr. 
Northrup,  she  thought,  and  I  told  her  I  would  call  her  in  an  hour  or  so 
and  find  out  if  i^  had  been  fixed.  I  didn't  tell  her  to  do  anything  in -the 
meantime.  If  other  trouble  would  develop  on  the  line  I  wanted  my  wife 
to  get  Norman  Larson  to  fix  it  if  he  could,  and  if  she  couldn't  get  Nor- 
man Larson  to  get  some  one  else  to  fix  it  right  away." 

Shortly  after  this  conversation  it  was  discovered  that  the  wire  was^ 
broken.  Mrs.  Hill  was  advised,  and  she  called  up  the  plaintiff,  who  is 
the  father  of  deceased,  and  who  had  formerly  been  superintendent  of  the 
plant.  She  asked  plaintiflF  if  he  could  go  out  and  fix  the  wire.  He  told 
her  that  he  could  not,  but  asked  where  Norman  Larson  was.  Just  at  that 
time  Norman  Larson  came  into  the  store  where  plaintiff  was.  and  he  then 
said  to  Mrs.  Hill,  "Here  is  Norman  Larson  now,  let  him  go."  Then  he 
glanced  over  his  shoulder  and  saw  Erwin,  the  deceased,  and  said,  "£r- 
win  is  here,  let  Erwin  go."  After  that  talk  with  Mrs.  Hill  plaintiff  re* 
quested  Erwin  to  go  out  and  fix  the  wire.  Erwin,  the  deceased,  and  Nor- 
man Larson,  together,  went  to  fix  the  wire.  Upon  arriving  at  the  place 
where  the  wire  was  broken,  deceased  took  hold  of  one  of  the  broken  ends 
and.  was  immediately  killed. 

If  the  deceased  was  an  employee  of  the  company  this  action  cannot 
be  maintained,  because  the  defendant  was  under  the  Workmen's  Com- 
pensation Act  (Laws  1911,  c.  50),  and  its  liability  in  the  premises  was 
referable  to  the  provisions  of  that  act.  The  act  (section  2394-8,  Stats.) 
as  it  existed  at  the  time  of  the  accident,  provided  that  any  employee  shall 
be  deemed  to  have  accepted  and  shall  be  subject  to  the  provisions  of  the 
act  if  at  the  time  of  the  accident  upon  which  liability  is  claimed  the  em- 
ployer charged  with  such  liability  is  subject  fo  the  provisions  of  the  act 
and  the  employee  shall  not  have  given  to  his  employer  notice  in  writing 
that  he  elects  not  to  be  subject  to  its  provisions.     • 

The  learned  circuit  judge  held  that  the  deceased  was  not  an  employee 
of  the  company,  because  Hill's  instructions  to  his  wife  were  to  get  Nor- 
man Larson  to  fix  it  if  she  could  get  him,  and  that  if  she  could  not  get 
Larson  then  to  get  some  one  else,  and  that,  as  Larson  was  available,  Mrs. 
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Hill  had  no  authority  to  employ  the  deceased.  We  regard  this  as  too 
literal  and  narrow  a  construction  of  the  authority  which  Mr.  Hill  vested 
in  his  wife.  It  is  plain  to  us  that  the  authority  conferred  upon  her  by  the 
telephone  conversaton  above  set  forth  was  to  get  some  one  to  repair  the 
trouble.  His  reference  to  Norman  Larson  was  advisory  merely  and  a 
suggestion  which  was  intended  to  be  helpful  to  his  wife  in  the  perform- 
ance of  a  duty  with  which  she  was  not  very  familiar.  We  have  no  doubt 
that  the  circumstances  under  which  the  deceased  went  to  repair  the  wire 
constituted  him  an  employee  of  the  company,  and  that  the  liability  of  the 
company  is  measured  by  the  terms  of  the  Workmen^s  Compensation  Act 
It  follows  that  this  action  cannot  be  maintained. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to  dismiss 
the  plaintiffs  complaint. 

Kcrwin  and  Eschweiler,  J  J.,  took  no  part. 


MUELLER  &  SON  CO.  v.  GOTHARD  bt  al. 

(Supreme  Court  of  Wisconsin.  Oct.  19,  1920.) 

179  Northwestern  Reporter,  576. 

1.  MASTER  AND  SERVANT  —  MINOR,  THOUGH   MISREPRE- 

SENTING AGE,  ENTITLED  TO  TREBLE  COMPENSATION. 

An  award  of  treble  damages  to  a  minor  under  the  Workmen's  Com- 
pensation Act  should  not  be  set  aside  because  of  his  false  representations 
as  to  age. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

2.  MASTER  AND   SERVANT— PROVISION   FOR  TREBLE  COM- 

PENSATION TO  MINOR  CONSTITUTIONAL. 
Laws  1917,  c.  624,  providing  for  treble  compensation  in  cases  where  a 
minor  of  permit  age  is  allowed  to  work  without  a  permit,  is  constitutional. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

Appeal  from  Circuit  Court,  Dane  County ;  K  Ray  Stevens,  Judge. 

Proceeding  by  John  Gothard  under  the  Workmen's  Compensation 
Act  to  obtain  compensnation  for  personal  injuries,  opposed  by  the  Muel- 
ler &  Son  Company,  the  employer.  An  award  of  compensation  was  sus- 
tained by  the  circuit  court,  and  the  employer  appeals.    Affirmed. 

Action  to  review  an  order  of  the  Industrial  (Commission  awarding 
under  the  Workmen's '  Compensation  Act  treble  damages  to  a  minor  in 
the  employ  of  plaintiff,  said  minor  being  of  permit  age,  but  employed 
without  a  permit.  It  appears  that  the  minor  falsely  represented  himself 
to  be  above  the  permit  age  and  that  the  employer  relied  upon  such  repre- 
sentation in  employing  him. 

Otjen  &  Otjen,  of  Milwaukee  (E,  A.  Morse,  of  Antigo,  of  counsel), 
for  appellant. 

J.  J.  Blaine,  Atty.  Gtn.,  W.  W.  GUtnzn,  Asst.  Atty.  C^n.,  and  Adolph 
Kanneberg,  of  Milwaukee,  for  respondents. 
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ViKjE,  J.  [1.  2]  The  claim  that  the  award  should  be  set  aside  because 
of  the  false  representations  of  the  minor  as  to  his  age  is  disposed  of  ad- 
versely to  plaintiff  by  the  ruling  in  Stetz  v.  F.  Mayer  Boot  &  Shoe  Co., 
163  Wis.  151,  156  N.  W.  971,  Ann.  Cas.  1918B,  675.  A  strong  appeal  and 
an  able  argument  is  presented  to  the  court  to  overrule  its  decision  in  Bren- 
ner V.  Heruben,  170  Wis.  565,  176  N.  W.  228,  holding  that  chapter  624, 
Laws  of  1917,  providing  for  treble  compensation  in  cases  where  a  minor 
of  permit  age  is  allowed  to  work  without  a  permit,  is  constitutional. 
Counsel  for  plaintiff  presented  a  brief  as  amici  curiae  in  that  case,  and 
made  an  oral  argument  therein.  We  have  carefully  considered  the  briefs 
filed  in  this  case,  and  find  that  the  arguments  but  supplement  those  made 
in  the  Brenner  Case.  A  reconsideration  of  the  subject-matter  but  con- 
firms us  in  the  view  that  the  Brenner  Case  was  correctly  decided,  and 
should  be  adhered  to. 

Judgment  affirmed. 

Kerwin  and  Eschweiler,  JJ.,  took  no  part 


#•# 


STATE  V.  INDUSTRIAL  COMMISSION  ct  al. 

(Supreme  Court  of  Wisconsin.  Oct.  19,  1920.) 

179  Northwestern  Reporter,  579. 

5.  MASTER  AND  SERVANT— COURT  WITHOUT  JURISDICTION 
OF  ATTORNEY  GENERAL'S  ACTION  TO  REVIEW  COM- 
PENSATION AWARD  NOT  TIMELY  AUTHORIZED  BY  CK)V- 
ERNOR. 

Where,  without  direct  authorization  of  the  (Governor,  the  Attorney 
(general  brought  action  in  the  circuit  court  to  review  an  award  of  the  In- 
dustrial Commission  in  a  case  in  which  the  state  was  interested,  and  the 
Governor  did  not  act  to  direct  him  to  bring  the  action  until^  more  than  20 
days  from  the  date  of  the  order  or  award,  the  time  prescribed  by  the 
Workmen's  Compensation  Act,  the  circuit  court  was  without  jurisdiction 
of  the  action,  despite  the  Governor's  nunc  pro  tunc  direction  to  the  At- 
torney (general  and  motion  to  dismiss  should  be  granted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4%].) 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens,  Judge. 

Action  by  the  State  of  Wisconsin,  by  the  Attorney  (General,  against 
the  Industrial  Commission,  to  review  its  award.  From  judgment  af- 
firming the  award,  the  State  appeals.  Judgment  reversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  action. 

T.  J.  Blaine,  Atty.  (5en.,  and  W.  W.  Oilman,  Asst.  Atty.  (5cn.,  for 
the  State. 

David  C.  Pinkerton,  of  Oshkosh,  and  Byron  H.  Stebbins.  of  Madi- 
son, for  respondent. 

Owen.  J.  The  question  that  first  presents  itself  is  whether  the  court 
has  jurisdiction  of  the  action.  The  award  of  the  Industrial  Commission 
was  made  on  the  14th  day  of  June,  1919.  This  action  was  brought  by  the 
Attorney  (jeneral  June  20,  1919.     It  was  brought  on  his  own  initiative, 
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withom  authority  from  tlie  Governor.  On  the  17th  day  of  November, 
1919,  a  motion  to  dismiss  the  action  was  made  in  the  circuit  court  On 
the  7th  day  of  November,  after  notice  of  sa!<J  motion,  to  dismiss  had  been 
given,  the  Governor  wrote  the  Attorney  General  a  letter  in  which  he 
assumed  to  ratify  and  confirm  oh  behalf  of  the  state  the  action  on  the 
part  of  the  Attorney  General  in  bringing  the  suit,  and  requested  him, 
as  of  the  date  of  the  order  and  award  of  the  Industnal  Commission,  to 
bring  the  action  in  the  circuit  court  f pr  pane  county,  for  the  review  of 
such  order  and  award. 

{1»  ^1  In  this  state  the  Attorney  General  has  no  common-law  x^owers 
or  duties.  His  duties  spring  from  the  statute,  and  he  must  find  authority 
in  the  statute  when  he  sues  in  the  circuit  cQurt  in  the  name  of  the  state 
or  in  his  official  capacity.  State  v.  Milwaukee  E/  R.  &  L.  Co.,  136  Wis. 
179,  116  N.  W.  900,  18  L.  R.  A.  (N.  S.)  672 ;  State  ex  rel.  Havel  v.  Saylc, 
168  Wis.  159,  169  N.  W.  310.     Section  14.53.  Stats.,  provides  that— 

The  Attorney  General  shall  *'appear  for  the  state  and  prosecute  or 
defend  all  actions  and  proceedings,  civil  or  criminal,  in  the  Supreme 
Court,  in  which  the  state  is  interested  or  a  party,  and  attend  to  and  pro- 
secute or  defend  all  civil  cases  sent  or  remanded  by  the  Supreme  Court  to 
any  circuit  court  in  which  the  state  is  a  party ;  and  when  requested  by  the 
Governor  or  either  branch  of  the  Legislature,  appear  for  the  state  and 
prosecute  or  defend  in  any  court  or  before  any  officer,  any  cause  or  mat- 
ter, civil  or  criminal,  in  which  the  state  or  the  people  thereof  may  be  in 
any  wise  interested." 

If  he  had  any  |k)wer  or  authority  to  bring  the  instant  action,  it  was 
by  virtue  of  the  language  just  quoted.  That  it  falls  far  short  of  confer- 
ring authority  upon  him  to  bring  the  action  is  apparent  upon  casual  read- 
ing. He  has  no  power  to  prosecute  actions  in  the  circuit  court,  except  in 
cases  remanded  by  ,the  Supreme  Court,  unless  requested  by  the  Governor 
or  either  branch  if  the  Legislature  or  in  cases  specifically  authorized  by 
the  statute,  such  as  section  3236,  Stats. 

[3,  4]  Section  2394-22.  Stats.,  provides  that  "in  any  action  for  the 
review  of  an  order  or  iaward,  and  upon  any  appeal  therein  to  the  Supreme 
Court,  it  shall  be  the  duty  of  the  Attorney  General,  persgnally,  or  by  a  as- 
siistant.  to  appear  on  behalf  of  the  cofnmmission,  whether  any  other  party 
defendant  shall  have  appeared  or  be  represented  in  the  action  or  not" 
This  provision  lays  upon  the  Attorney  General  the  duty  to  defend  the 
awards  of  the  Industrial  Commission.  No  exception  is  made  where  the 
state  is  a  party.  Even  though,  this  provision  contravened  othei*  general 
provisions  elsewhere  found  in  the  statutes,  by  familiar  rules  of  statutory 
construction  thfs  special  provision,  dealing  with  a  particular  subject, 
would  prevail  over  such  other  general  provisions.  But  this  provision 
does  not  contravene  any  other  provision  in  the  statute  specifying,  general- 
;  ly,  the  duties  of  the  Attorney  General.  His  statutory  duty,  Aerefore,  is 
to  defend  the  awards  of  the  Industrial  Commission,  and  the  .(Pernor 
cannot,  if  he  would,  impose  upon  him  duties  in  conflict  -thercwidi.  Fur- 
thermore, there  is  a  very  practical  reason  why  the  Attorney  General 
should  consistently  defend  the  Industrial  Commission.  If  he  is  to  de- 
fend, the  actions  of  the  Industrial  Commission  as  a' general' proposition 
and  assail  them  when  the  state  is  adversely  interested,  he  may  ^sily  find 
himself  embarrassed  by  being  forced  into  inconsistent  positions*  r  That 
very  situation  would  arise  if  this  case  and  Holt  Lumber  Co.  v.  Industral 
Commission.  168  Wis.  381,  170  N.  W.  366.  were  concurrently  pending,  as, 
upon  the  merits,  this  case  is  ruled  by  that,  as  was  held  by  the  lower 
court.  If  they  were  pending  at  the  same  time,  every  argument  made  by 
the  Attorney  General  in  this  case  /v^ould  tend  to  impeach  8ie  action  of  the 
"^Industrial  Commission  in  that,  arid  every  effort  made  by  him  to  sustain 
the  aictlon  6i  the  commission  in  that  case  would  be  against  the  position  he 
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sieeks  to  maintain  in  this.  Such  a  situation  would  be  embarrassing  to  the 
Attorney  General  and  detract  from  the  value  of  his  services  to  the  com- 
mission. In  the  interest  of  good  administrat'on.  if  for  no  other  reason, 
it  should  be  avoided. 

Furthermore,  we  may  be  permitted  to  suggest,  for  the  consideration 
of  the  administrative  and  executive  officers  of  the  state,  whether  the  spirit 
of  the  Workmen's  Compensation  Act.  (Laws  1911,  c.  50)  does  not  sug- 
gwt  acquiescence  on  the  part  of .  the  state  as  a  general  policy,  at  least, 
,in  the  decisions  of  the  Industrial  Commission  upon  questions  affecting 
the  duty  of  the  state  toward  its  injured  employees.  The  state  has  set  up 
this  commission  for  the  administration  of  the  act,  giving  it  dignity  ^jl^ 
•confermg  upon  it  brolad  powers  and  Irmtting  the  right  of  judicial  review 
of  its  acts  within  an  exceedingly  narrow  scope.  It  has  put  the  prestige 
and  force  of  the  state  back  of  its  orders  and  awards,  by  providing  that  in 
every  action  brought  to  rev'ew  its  awards  it  should  be  defended  by  the 
Attorney  (General  of  the  state.  Notwithstanding  the  Attorney  General 
is  commonly  regarded  as  the  principal  law  officer  of  the  state,  the  Legis- 
lature provided  in  plain  and  deliberate  language  that  he  should  defend 
the  Industrial  Commission  in  any  action  brought  to  review  its  awards, 
without  making  an  exception  in  case  of  an  action  brought  for  that  pur- 
pose by  the  state,  or  makng  other  provision  for  representation  in  the 
proceeding.  That  such  provision  was  deliberate  may  well  be  believed 
when  we  consider  the  finality  attaching  to  the  decisions  of  the  commis- 
sion. Of  necessity,  the  duty  of  the  state  must  be  determined  by  some 
state  officer  or  agency.  What  better  agency  can  determine  that  duty  than 
the  commission  itself,  experts  and  specialists  in  such  matters?  When 
that  duty  has  been  declared  by  the  commission,  and  the  principal  law 
officer  of  the  state  directed  to  defend  it,  its  pronouncements,  it  seems  to 
us,  should  be  challenged  by  other  state  officers  with  considerable  re- 
luctance. 

[5]    A  motion  to  dismiss  the  action  was  made  in  the  circuit  court 
which  motion  was  denied,  on  the  authority  of  Hammond-Chandler  Lum- 
ber Co.  V.  Industrial  Commission,  163  Wis.  596,  158  N.  W.  292.  it  being 
the  opinion  of  the  court  that  the  want  of  authority  on  the  part  of  the 
Attorney  (general  was  comparable  to  the  defective   manner  of  startim^ 
an  action  in  which  the  summons  was  signed  by  attorneys  not  resident  of 
the  state.    One  complete  answer  to  that  position  is  that  a  competent  at- 
torney h^  not  yet  been  authorized  to  represent  the  state  in  this  action. 
The  Attorney  (jeneral  is  prevented  by  law  from  acting  in  opposition  to 
the  Industrial  Commission  and  is  wholly  disqual'fied  to  bring  or  maintain 
this  action.     Furthermore,  we  thmk  the  situation  here  entirely  different 
from  the  one  considered  in  Hanmiond-Chandler  Lumber  Co.  v.  Indus- 
trial Commission,  supra.     In  that  case  the  party  had  made  a  bona  fide 
effort  to  bring  the  action,  but  acted  ineffectively  because  he  caused  the 
summons  to  be  signed  by  attorneys  who  had  no  authority  to  do  so.    In 
the  instant  case  the  party  is  the  state.    In  authorizing  the  commencement 
of  this  action  it  could  act  only  through  the  (jovemor.     The  Governor 
did  not  act  unt«l  November  7th.    The  action  -s  required  to  be  commenced 
within  20  days  from  the  date  of  the  order  or  award.    Had  he  acted  de- 
ficiently or  ineffectively,  the  case  micrht  fall  within  the  principle  of  the 
Hammond-Chandler  Case.    But  he  failed  to  act  at  all.    His  fa-lure  to  act 
was  the  failure  of  the  state  to  act.    The  action  of  the  Attorney  General 
was  no  more  the  action  of  the  state  than  if  any  other  unauthorized  offi- 
cer or  employee  had  caused  the  bringing  of  the  action.     To  permit  the 
Governor  to  act  nunc  pro  tunc,  as  was  attempted,  is  to  enlarge  the  time 
for  bringing  the  action  and  to  set  aside  a  statute  of  limitations.     The 
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action  not  having  been  brought  within  the  time  prescribed  by  statute, 
the  court  is  without  jurisdiction,  and  the  motion  to  dismiss  the  action 
made  in  the  lower  court  should  have  been  granted. 

It  should  be  said  that  this  disposition  of  the  case  constitutes  no  reflec- 
tion upon  the  Attorney  General.  His  activity  in  the  matter  was  due 
entirely  to  his  usual  commendable  fidelity  to  the  interests  of  the  state, 
which  in  a  very  general  way  is  his  client,  so  to  speak.  In  the  practical 
administration  of  his  office  he  becomes  imbued  with  the  bought  that  it 
is  his  duty  at  all  times  to  protect  the  state  and  its  interests,  and  that  where 
there  is  seeming  conflict  the  state  has  first  claim  upon  his  services.  His 
error  here  was  very  natural,  and  we  think  commendable  rather  than 
otherwise. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  dismiss 
the  action. 

Kerwin  and  Eschweiler,  JJ.,  took  no  part 
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(A)  UrATTTKX  AND  QBOUNDS  OF  MASTKB'S  UABUJTT. 
I  141.     NATURE   AND   THOORT   OF  LIABILITY. 

I  147.     CONTITUTIONALITT  OF  STATUTBa 

Aet  held  conatltutlonal.     Domtavues  ▼.  Pendola  (Cal.)  t 

Act  held  constitaUonaL     WlUiama  ▼.  Blodirett  Const.  Co.    (La.)  U 

Congnaa  haa  exotiialT#  powar  of  lafflalatkm  In  maritime  caaes — ^Mere  reserva- 
tion of  partial  concurrent  Jurlsdicatlon  of  state  courts  hj  act  of  consreas 
oonferrlnv  otherwise  ezdualve  jurisdiction  of  national  courU  cannot 
create  substantive  rights  or  obllirations  or  indicate  assent  to  their  crea- 
tion br  states — Saving-  remedies  under  atate  workmen's  compensation 
laws  for  maritime  injuries  held  unconstitutional.     Knickerbocker  Ice  Ca 

V.    Stewart.     (U.     8.)     !!• 

Act  is  not  coercive  because  it  deprives  employer  of  common  law  defense  if 

he  elects  not  to  accept  act act  is  not  unconstitutional  in  that  it  un- 

dertakea  to  make  election  for  and  binding-  contract  upon  minor  employee, 
when  by  reason  of  such  minority  he  Is  unable  to  make  election,  since 
act  endows  minor  for  purpose  of  act  with  power  to  elect  —  act  is  not 
unconstitutional  because  provisions  require  injured  employee  to  submit 
to  examination  and  accept  medical  service  and  deny  him  right  to  com> 
pensatlon  so  long  as  he  refuses.  Scott  v.  Nashville  Bridge  Co.  (Tenn.)  ..  5t0 
Provision   for  treble  oompenf>atlon   to   minor  of  permit   age   working  without 

permit.   Is  constitutional.     Mueller  A   Son   Co.   v.   Oothard    (Wis.) 710 

I  I4f.     CONSTRUCTION  AND  OPERATION  OF  STATUTES   IN   GENERAL. 

In  determining  liability  under  act  court  must  be  guided  by  clear  intendment 
of  act  as  erpressed  by  words  and  definitions  there  used.  Qualp  v. 
James   Stewart  Cow    Inc.    (Penn.)  •• 

Procedure  under  act  is  governed  by  act  as  amended  prior  to  filing  of  petition 
for  adjustment  of  claim.     Nat'l  Zinc  Co.  v.   Ind.  Com.    (IlL)  ft 

Act  should  be  Hberally  construed  to  carry  into  eCTect  legislative  purpose  even 
to  Inclusion  of  cases  within  reason,  though  outside  letter,  of  statute- 
Purpose  of  act  is  to  compel  industries  to  bear  loss  and  burden  of  Indus- 
trial  accident  rather  than  that  such  loss  shall  be  borne  by  workmen  them- 
selves,  their  dependents,  or  state  at  large.     In  re  Duncan   (Ind.)    14S 

While  act  should  be  liberally  conatrued.  It  should  not  be  extended  to  cases 
which  cannot  reasonably  be  interpreted  as  within  iu  scope.  Pimental's 
Case     (Mass.)     ISI 

Compensation  statutes  of  doubtful  or  ambiguous  meaning  should  receive  lib- 
eral construction  but  where  language  is  plain,  meaning  expressed  must 
be  adopted.   Prey's  Guardian  v.    Gamble  Bros.    (Ky.)    171 

New  Hampshire  act  Is  remedial  and  Is  to  be  liberally  construed.  Manches- 
ter St,    Ry.    r.    Barrett    (U.    S.)    421 

Act,  being  remedial  In  nature,  should  be  liberally  conatrued  .Martel  v.  White 

Mllla   (N.   H.)    147 

Employer  which   prior  to  January   1.    1914,   notified   commission   of   Intention 

to  comply  with  statute  and    thereafter  did   all   that  waa  required  of  It. 

furnishing    bond    on    January    SOth.    held    under   protection    of   act — such 

.   emfployer  Is  'not  debarred  of  act's  protection  becauae   of  delay  of  public 

offldals.     Otnnochio  v.    Hydraulic  Press  Brick   Co.    (U.    S.) 61S 

I  I4».  RETROACTIVE  OPERATION  OF  STATUTES. 

Amendment  hold  to  apply  to  action  already  Instituted  since  It  aifecta  only 
procedure  and  does  not  disturb  vested  rights  nor  impair  oontraidt  obli- 
gationa    Kuca   v.    Lehigh   Valley  €\>al   Ca    (Pa.)    4»» 

Question  of  dependency  on  employee  must  be  determined  by  law  in  force  at 
time  of  sccldent.     Hanson  v.  FIlnn-O'Rourke  Co.,  Ino.   (N.  T.) 4Tf 

I  150.  ACCEPTANCE  OR  REJECTION  OF  STATUTE.  AND  ELECTION 
OF  REMEDIES. 

I  151.  RIGHT  TO  ELECrr.  AND  EFFECT  OF  BLECTTION  IN  GEN- 
ERAL. 

Where  workman  was  Injured  under  circumstances  giving  grounds  either  for 
damages  at  common  law  or  claim  under  act  and  employers  believed  they 
were  conducting  business  under  act  and  had  purchased  indemnity  Insur- 
ance, it  was  not  against  public  policy  for  workman  and  employer  to  agree 
that  he  waive  right  at  common  law  and  claim  compensation  under  act 
in    lieu    thereof.      Fuller  r.    Wright    (Kansas)  41 

Act  does  not  preclude  recovery  for  death  caused  by  negligence.  Inspiration 
Omsol.  Copper  Co.  v.  Conwell  (Aris.) S4t 
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Faet«  that  d^feiidant  employer  wa«  «ub«crlber  under  act  and  that  plaintiff 
Injured  employee  had  not  reaerved  common-law  rishte  were  complete  bar 
to  plalntliTa  cause  of  action  for  Injurlee  at  conunon  law — plaintiff  having- 
been  employee  of  defendant  aubacrlber  under  act,  and  not  having  giyen 
notice  necessary  to  retain  right  to  action  at  law  for  Injuries  received  and 
arising-  out  of  employment,  cannot  maintain  action  at  law.  White  v.  B. 
T.    Slattery    Co.    (Mass.)    Ill 

Federal  employee  electing  to  receive  compensation  under  Federal  act  cannot 
also  recover  for  negUgency  of  Director  General  of  Railroads.  Hines  v. 
Dahn    (U.   S  )    607 

I  811.     WIIXFUL     OR     INTENTIONAL     ACTS     OR     OMISSIONS     OF 

EMPLOYER. 

Provision  authorising  right  to  action  for  damages  to  minor,  ennployed  in 
willful  violation  of  law.  in  lieu  of  compensation,  does  not  require  ref- 
erence to  board  to  determine  existence  of  requisite  facts  authorizing 
election  to  show  or  accept  benefits;  right  to  make  such  determination 
rests  with  guardian — Where  minor  is  willfully  and  knowingly  employed 
on  dangerous  machinery  without  offldal  authority  required  by  statute, 
suit  for,  Injuries  In  lieu  of  compensation  is  maintainable — employer's 
failure  to  furnish  safety  devices  required  by  statute  does  not  entitle 
guardian  of  Injured  minor  employee  to  sue  for  damages  in  lieu  of  com- 
pensation.    Prey's  Guardian   v.    Gamble   Bros.    Inc.    (Ky.)    171 

Employee  can  rely  <hi  rule  requiring  passing  car  to  aHow  down  so  that  ques- 
tion of  comtributory  negligence  is  for  Jury,  especially  under  state  act 
placing  burden  of  proving  such  negligence  upon  employee.  Manchester 
St    Ry.    V.    Barrett    (U.    S.)    421 

Failure  of  master  to  comply  with  safety  order  of  commlselon  of  which  he 
had  no  notice,  would  not  of  itself  constitute  "gross  negligence"  within 
aqt  —  general  safety  orders  of  commission  are  not  conclusively  pre- 
sumed to  be  reasonable  in  action  for  damages  —  such  orders  do  not  be- 
come effective  until  served  upon  employer  —  It  is  incumbent  upon  ser- 
vant suing  for  personal  injuries  caused  by  gross  negligence  under  act  to 
prove  that  Injury  resulted  both  from  gross  negligence  and  willful  dis- 
regard of  safety.     Schmidt    v.   Pursell.    (Calif.)    4S5 

I   SB8.     INJURIES  NOT  PROVIDED  FOR  IN  COMPENSATION  ACT. 

I    854.     RIGHT   OF    ACTION    AGAINST    THIRD    PERSON. 

Corporation's  officer  causing  Injury  to  one  of  its  employees  while  engaged 
In  Its  business  is  "person  other  than  employer"  within  provision  authoris- 
ing election  of  compensation  from  employer  or  recovery  of  damages  from 
such  person.     Webster  ▼.   Stewart   (Mich.)  6t 

Employee,  Injured  by  third  party,  may  elect  to  accept  statutory  compensa- 
tion or  to  sue  third  party;  but.  if  he  takes  compensation,  he  cannot 
later  sue  third  party.  Louis  Bossert  ft  Sons  Inc.  v.  Plel  Bros,  In& 
(N.    T.)     87» 

I    t6l.     RIGHT    OF    ACTION   BY    BMPLOYB>B*S    PARENTS. 

Bhrldence  of  previous   repairs   by  miner   employed   by   operator   rejecting   act 

is   competent    only   on   assumption    of    risk    and    contributory   negligence. 

Butkovltch  ▼.   Centervllle  Block  Coal   Co.      (Iowa)  SB 

I    866.     COMMON-LAW    DEFENSES    ABOLISHED. 

Where  servant  of  company  was  sent  with  team  and  wagon  to  work  for  others 
upon  another's  premises  and  was  there  killed  by  falling  wall,  he  was  ser- 
vant of  company  and  doctrine  of  assumed  risk  could  not  be  invoked  to  de- 
feat company's  recovery  under  act  against  owner  of  premises.  Golden 
&   Boter   Trans.    Co.    v.    Brown    A    Sehler   Co.    (Mich.)  68 

BSmployer  electing  not  to  come  under  act  cannot  offer  as  defense  to  em- 
ploye's action  for  injury  either  contributory  negligence  or  assumption  of 
risk.     West   Kentucky  Coal   Co.   v.    Rmithers    (Ky.)    177 

Employer  who  has  accepted  act  may  plead   common-law  defenses  in   suit  at 

law.     BJork  v.  U.  S.  Bobbin  ft  Shuttle  Co.    (N.  H.) 707 

I   867.     PERSONS   ENTITLED   TO   ELECT. 

I  868.  FORM  AND  REQUISITES  OF  ELECTION  (INCLUDING  IM- 
PLIED   ELECTION). 

Where  Injured  employe  accepted  payments  conceded  to  be  due  on  being 
assured  that  acceptance  would  not  waive  right,  and  only  question  was 
whether  claim  was  governed  by  act  or  not,  acceptance  of  such  benefits 
will  not  be  construed  as  waiver  of  common  law  in  this  case,  remedy  to 
which  he  was  entitled  because  engaged  in  work  of  an  admiralty  nature. 
Gray   v.    New   Orleans   Dry   Dock    ft    Shipbuilding   Co.    (La.)  46 

In  view  of  circumstances,  acceptance  by  injured  employee  of  medical,  surgi- 
cal and  hospital  services  from  third  person  who  caused  injuries  held  not 
to   have   constituted   election   under   act      Harloff   v.    Merwln.    (Wis.)    ..   416 


I   U9.     TIME  OF  ELECTION. 
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I  860.     RELATION    OF    PARTIES.    AND    PERSONS    AND    BMPIiOYMBNTS 
WITHIN   STATUTE. 

I    S61.     IN    GENERAL. 

Where    driver    of    motortruck    u«ed    In    employer*!    butlneM    was    l^illed,',  by 
falling   therefrom.    It   occurred    while   defendant   wa*   engaged   In   ojftrra- 
tlon  of  "engine  and  other  forma  of  machinery."  Haddad  ▼.  Commercial  . 
Motor  Truck  Co   (La.)  14 

Doctrine  that  relation  of  employer  and  employe  does  not  exist  unlea*  employ- 
ment  la   "legal"   contract,    violates   spirit   of  act   and   reads  into   it  pro* 
vision   not  intended   by  Legislature.     Boyle  v.   A.   C.    Cheney   Piano   Co.  ^ 
(N.    T.)  ^»* 

Where  company  hired  and  paid  servant  in  charge  of  team  and  sent  him  to 
work  for  others  through  arrangement  to  work  by  day.  he  was  servant 
of  company.  Golden  &  Boter  Trans.  Co.  v.  Brown  St  Sehlsr  Co.  (Mlch;)i       It 

Teamater  employing  more  than  five  persons  in  business  comes  withta 
act  though  all  such  employes  were  not  working  on  same  ^ob.  Colbottra 
V.    Nichols    (DsL) .V,  14« 

General  manager  and  ma.1orlty  stockholder  of  corporation,  paid  vsasona- 
ble  fixed  salary  by  corporation  and  performing  labor  in  Its  plant,  caft 
recover  compensation  from  insurance  carrier  if  his  salary  is  expressly 
included  in  policy.     Hubbs  v.  Addison  Elec  Light  ft  Power  Co.   <N.  T.)  SOS 

"Shot   flrer"    in    coal    mine,    selected    by    miners,    from    whoae    oompanssAtoa 
small  amount  was  deducted  and  paid  to  union  which  paid  ahot  flrsr,  held      "-■ 
employe  of  mine  operator.     In  re  Duncan.   (Ind.) 14t 

General  manager  and  majority  stockholder  of  corporation  receiving  fixed 
salary  and  performing  labor  can  claim  compensation  where  policy  is- 
sued covered  claimant  and  premium  paid  specifically  covered -his  proper* 
tlon  of  insurance.     Kolplen  v.   O'Donnell  L'br  Co.    (N.   Y.) 104 

Teamster  hired  with  team,  who  received  order  from  foreman  of  hiring  com- 
pany was  injured  in  carrying  it  out,  held  to  have  remained  In  employ 
of  general  employer,  having  been  given  only  general  lnstrac|tlons  1>y 
hiring  company,  and  compensation  was  properly  awarded  gainst  general 
employer.       Hogan's    Case.     (Masa)     , til 

Stockholder  and  president  of  fuel  corporation,  employed  in  the  yard  ,at  .$> 
per  day,  carried  on  pay  roll  as  employee,  subject  to  orders  of  manager, 
was  "employed  by  another"  within  act  so  as  to  entitle  widow  to  com- 
pensation for  death.     Dewey  v.   Dewey  Fuel  COk    (Mich.)    ttO 

One  may  be  in  general  service  of  another  and  nevertheless  with  respect  to.-^ 
particular  work  of  another  may  be  tranaferred  with  consent  or  'aequles- 
oence  to  service  of  third  person  so  that  he  becomes  servant  of  that  per- 
son —  where  servant  had  been  so  transferrd  award  for  injuries  may  be 
made  against  general  employer  or  special  employer  In  whose  work  .em« 
ployee  was  Injured  —  Where  proprietor  of  trucking  business  cootracted  -": 
to  do  trucking  at  stipulated  price  for  each  truck  furnished  with  chauf- 
feur and  only  control  which  company  had  over  such  chauffeurs  was  -to 
;  tell  them  where  to  go  and  what  to  carry,  chauffeur  injured  while  assist- 
ing in  loading  truck  was  not  "special  employee  of  owner  of  goods  car- 
ried.    Schweitser  ▼.  Thompson  *  Norrls  Ca   of  N.   J.    (N.   T.) ••• 

Held  that  actress,  injured  while  performing  for  moving  picture  film,  was 
noi  within  provision  of  act  referring  to  "manufacture  of  movM^  picture 
film".     Michel   V.   American    Cinema  Corp.    (^.   Y.) ITS 

Intention  of  legislature  is  to  be  gathered  from  necessity  or  reason  of  act, 
and  meaning  of  words  enlarged  or  restricted  according  to  .fudi  intention,  , 
ascertained  from  consideration  of  whois  act — before  act  was  amended 
to  bring  in  employers  in  extra  hasardous  employments,  empToyeV  Ope- 
rating steam  laundry  was  not  liable  as  to  employee  who  only  solicilted 
orders  outside  laundry  unless  employer  had  given  notice  of.  Intention 
to  oome  under  act     Oriental  Laundry  Co.  v.  Industrial  Comm.    (III.)    ..  tS7 

Employee  may  be  in  general  employment  of  one  master  and  special  employ-     .^ 
ment  of  another;  in  the  latter  case  only  If  he  consents  .theret^»— where 
detective   bureau   furnished   guards    to   railroad   during   strike,    employe 
of  bureau  injured  while  serving  held  not  "special  employee"  of  raJlroful 
Murray  v.  Union  Ry.   Co.  of  N.  Y.   C.    (N.  Y.)    .«  •«« 

Brick    manufacturer,    operating    silica   bed    and    employing    more    than    four  • 
employees,   was  liable  for  death  or  miner,  though  fewer  than  four  em- 
ployees were  engaged  at  silica  bed.  Indua  Ace.  Comm.  v.  Funk.   (Colo.)  481 

Pedestrian  injured  by  falling  over  building  materials  placed  on  hlghwajr  may 
hold  insurance  company,  which  leeued  to  contractor  policy  against  lia- 
bility for  personal   injuries,   liable  for  damages.   Dillon  v;  Mark.    (R.   I.)«BM 

President  and  treasurer  of  corporation  who,  with  father,  managed  and  HU 
rected  buelnese  and  received  salary.  Included  in  pay  roll  on  whiclr  pre- 
mium was  paid  to  Insurer,  was  not  entitled  to  compensation  'under  act 
where  there  was  no  separate  statement  on  payroll  estimating  value  of 
his  labor  aa  distinct  from  salary  as  officer.  Skouitchl  v.  Chic  Cloak  4k 
Suit  Co.,   Inc.    (N.  Y.) .ji •  *»« 

Evidence  held  not  sufficient  to  establish  that  plaintiff  when  injured  wSs  em- 
ployed by  subcontractor  and  that  he  was  entitled  to  recovery.  Spencer 
V.  Marshall  (Kan.) ISO 
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Relator,  who  leU  rig,  team  and  teamster  at  stipulated  monthly  payments 
out  of  which  relator  paid  teamster  weekly  waflree  !■  resFponslble  to  team- 
ster under  act  for  accident  occurring  to  teamster  while  so  working  for 
Qne  to  whom  he  was  let.  State  ex  rel.  D.  N.  QiUnore  Co.  v.  District 
Court  of  Hennepin  County,   Fourth  Judicial  DlSt    (Minn.) 697 

Building  contractor,  who  employs  less  than  five  workmen  part  of  time  and 
more  than  Ave  remainder  of  time  and  who  filed  election  to  come  under 
act.  is  liable  for  injury  to  employee     McMillan  v.   Bills   (Kan.) 679 

Elmployer  of  les£  than  Ave  workmen,  who  has  not  afflrmatively  elected  to 
accept  act,  is  not  broueht  within  It  by  reason  of  fact  that  he  Is  drilling 
oil  or  gas  well.     Hollingsworth  v.   Berry   (Kan.) 676 

Where  superintendent  of  defendant  power  company  instructed  wife  to  send 
somebody  to  remedy  trouble  on  line,  plalntifTs  decedent,  whom  she 
sent,  was  employee  of  company.  Heist  ▼.  Wisconsin-Minnesota  Light  & 
Power  Co.    (Wis.)    728 

Nonasssnting    employer    regularly    employing    more    than    five    men    is    liable 

for  negligencew     Thome  v.   F.   C.  Johnson  CSk   (Me.) ; 684 

I    Ui.     CASUAL    EMPLOTMBNT. 

Ehnployment  of  11  year  old  boy  to  work  In  store  during  summer  vacation  held 
not  "casual".     McDonald  v.  Great  Atlantic  ft  Paciflo  Ted  Co.   CConn.)    ..  B86 

I  161.  FARM  LABORERS. 

Claimant  who  hauled  garbage  to  farm  for  feeding  pigs  held  "farm  laborer". 
State  Indus.  Comm.  v.  Wiseman  (N.  Y.) 4tl 

I    864.     PUBLIC   EMPLOYEES. 

City  policeman,  "officer  appointed  for  the  regular  term."  Is  not  included 
In  class  of  "workmen"  and  "employe"  entitled  to  compensation  from 
dty  under  act  — word  "regular"  in  act  defining  those  under  it  and  means 
"conformable  to  law."     Rooney  v.   City  of  Omaha.    (Neb.)  69 

Where  insurance  carrier  Intended  that  policy  should  cover  city  firemen, 
their  salarlss  being  considered  In  fixing  premium  received,  and  Insurer 
prepared  report  of  firemen's  death  and  also  agreement  between  dty 
and  firemen's  dependents,  approved  by  board  and  paid,  fireman  was  em- 
p4oyee  of  oHy  in  so  far  as  insurer  was  concerned.  Frankfort  Q^n. 
Ins.     Co.    V.     Conduitt     (Ind.)  SI 

City  fireman,  until  whose  death  It  could  not  be  determined  that  he  would 
not  leave  widow  or  minor  children,  beneficiaries,  or  heirs  to  whom  pe^* 
sion  would  be  payable  from  fund,  held  not  "employee  under  act,  though 
he  died  leaving  no  one  surviving  entitled  to  pension.  City  of  Chicags 
▼.    Indus.    Comm.    (111.)    141 

Sines  city  Is  engaged  In  work  some  of  which  Is  classed  as  hazardous  and 
some  as  non-hasardons,  there  Is  no  presumption  that  injured  employe 
was  not  under  act     O'Brien  ▼.  Chicago  City  Ry.  Co.    (III.)    144 

I     t66.     EMPLOYEES     ENGAGED     IN     INTERSTATE    COMMERCE. 

Employee  working  as  lineman  on  interstate  railroad  anchor  bridge  was 
employed  on  Instrumentality  of  interstate  commerce  and  llabllllty  fer 
death  depends  on  federal  law  so  that  employe's  contributory  negllgense 
does  not  bar  recovery.     Baker  v.  New  York.  N.  H.  ft  H.  R.  Co.  (N.  Y.)         76 

Judgment  afllrmlng  award  under  state  act  for  death  of  trainman  must  be 
reversed  if  he  was  employed  in  interstate  commerce  when  accident  oc- 
curred —  Trainman  was  employed  In  Interstate  commerce  If  any  cars  In 
his  train  contained  Interstate  freight. — and  although  cars  were  not  bo 
billed  when  under  his  charge.     Phlla.  ft  R  Ry.  Cow  v.  Hancock.   (U.  S.)  147 

Employee  Is  not  entitled  to  compensation  for  Injuries  received  while  clean- 
ing and  painting  bridges  on  line  of  railroad  engaged  In  Interstate  com- 
merce although  working  for  Independent  contractor  and  not  directly  for 
railroad.  Luby  ▼.  Indua  Ins.  Comm.  of  Wash.    (Wash.) 608 

(1). 
Where  laborer  ordered  to  appear  before  physician  for  physical  examination 
did  not  appear  at  deslghated  time  and  place  but  voluntarily  appeared 
next  evening  at  another  town  and  was  drowned  on  returning  across 
riyer,  death  was  not  due  to  accident  in  course  of  employment.  Wilson 
▼.    H.    a    Frtck   Coke   Co.    (Pa.)    601 

I  166.     MINORS. 

I   867.     INDEPENDENT   CONTRACTORS   AND   THEIR   EMPLOYEES. 

Where  ordinal  contractor  contracted  for  performance  of  sub-contractor  and 
where  latter  c<mtracted  for  performance  of  same  work  with  second  sub- 
contractor, original  contractor  was  liable  for  compensation  for  death  of 
laborer  hired  by  second  subcontractor.  Qualp  v.  James  Stewart  Co.  Inc. 
(Penn.)  99 

One  contractor  is  not  liable  for  death  of  employe  o£  another  contractor 
working  on  same  premises  In  furtherance  of  owner's  general  plan. 
Qualp  V.   James   Stewart   Co.    Ina    (Penn.)  99 
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Railroad  Mrvant  injured  while  repairing  track,  inetrumentallty  In  inter- 
state commerce  had  rl^ht  of  recovery  under  federal  act  rather  than  state 
act.     Kalashlan  v.    Hlnes.   Director  Gen.   R.   R.    (Wla)    240 

One  hired  to  do  painting  and  paper  hanging  by  the  hour,  whose  materials 
were  furnished,  held  "servant**,  not  Independent  contractor.  Board  of 
Com'rs  of   Greene   County   v.    Shertxer.    (Ind.)    810 

Claimant  who  hauled  s&rbage  in  own  truck  held  an  independent  contrac- 
tor.    State  Indus.  Comm.  v.  Wiseman  (N.  Y.)   481 

One  hired  to  ehovel  coal  out  of  car  Into  bin.  tools  being  furnished  by  em- 
ployer, is  not  "Independent  contractor".  Indiana  Window  Glass  Co.  v. 
Mauck    (Ind. )     657 

I  868.  CONTRACTS  OF  EMPLOYMENT  MADE  OR  TO  BE  PER- 
FORMED  IN   FOREIGN   STATE. 

Where  it  «pq;>ears  that  death  occurred  and  all  services  were  rendered  in 
another  state  where  contract  of  employment  was  made  and  to  be  per- 
formed, exclusive  remedy  Is  under  act  of  that  state.  Prdich  v.  New 
York  Cent   R.  Co.   (N.   Y.) 496 

I  861.  INJURIES  OCCURRING  IN  FOREIGN  STATE. 

Employer  of  longshoreman  being  foreign  corporation  and  having  been  doing 
business  In  foreign  state  where  accident  happened,  In  absence  of  any- 
thing to  show  iong8horem.<%n  has  any  remedy  under  compensation  act  of 
any  state,  no  such  defense  Is  available  to  employer  when  sued  for  in- 
juries.    Simpson   V.   Atlantic  Coast   Shipping  Co.   Inc.    (N.   Y.)    116 

Subrogation  under  foreign  compensation  act  held  unenforceable  —  Resident 
wrongdoer  held  suable  for  death  of  employee  domiciled  in  sister  state 
allowing  limited  compensation  with  subrogation.  Rorvik  v.  North  Pac 
Lumber   Co.    (Ore.)    S8S 

I   870.  INJURIES   ARISING   OUT   OF   OR   IN   COURSE   OF   EMPLOY- 

MENT. 

I   871.     IN   GENERAL. 

Painful  neuralgic  condition  in  cigar  maker  due  to  faulty  posture  of  body  In 
work  was  not  condition  resulting  from  employment  though  it  arose  dur- 
ing such  employment — Act  does  not  cover  diseases  contracted  by  em- 
ployes in  course  of  and  arising  out  of  employment,  pain  not  being  dis- 
ease resulting  in  pain  not  being  personal  Injury.  Pimental's  Case. 
(Mass.)     18S 

To  recover  for  accident.  It  must  have  arisen  out  of  and  in  course  of  employ- 
mf-nt:  risk  is  Incidental  to  employment  when  it  belongs  to  or  is  con- 
nected with  what  employee  has  to  do  In  fulfilling  contract  —  employer 
within  act  is  not  insurer  of  safety  of  employees  and  Is  liable  for  com- 
-pensatlon  only  for  injury  which  occurs  to  employee  while  performing 
some  act  in  course  of  employment.  Wels  Paper  Mill  Co.  v.  Indua  Comm. 
(111.)     807 

"Accident"  should  not  be  construed  technically  but  Includes  every  Injury 
suffered  In  course  of  employment  if  it  can  be  definitely  traced  and  if  it 
occurred  without  affirmative  act  or  design  of  employee.  Steel  Sales 
Corp.    v.    Indua    (}omm.     (111.)     808 

Injury  arises  out  of  employment  when  accident  results  from  risk  reason- 
ably incidental  to  employ^nent  Sparks  Milling  Co.  v.  Indus.  Comm. 
(111.) 209 

Accidents  arising  out  of  employment  are  those  in  which  it  is  possible  to 
trace  injury  to  nature  of  work  or  to  risks  to  which  business  exposes 
employees,  and  must  result  from  risk  reasonably  Incident  to  employment 
—  where  sales  manager  on  vacation  went  by  horse  back  to  post  office 
to  answer  military  questlonairre  and  was  injured  in  returning  after 
sending  reply  to  business  letter  from  employer,  injury  was  not  result  of 
accident  arising  out  of  emplojrment.  Continental  Casualty  Co.  v.  Indus. 
Ace.     Comm.     (Calif.)      484 

Accident  must  have  arisen  both  out  of  and  in  course  of  emplojrment  to  ren- 
der employer  liable  under  act.  Leonbruno  v.  Champlain  Silk  Mills 
(N.    Y.)     •  • 488 

Injury  arises  out  of  employment  when  it  occurs  in  course  of  employment  and 
Is  result  of  risk  Involved  In  It,  incident  to  It,  or  to  conditions  under  which 
it  is  to  be  performed,  and  there  must  be  causal  connection  between  in- 
jury and  employment.   Dlar  v.   Warren  Bros.  Co.    (Conn.)    617 

I    878.     CAUSE    OF    INJURY    IN    GENERAL. 

Injured  employe  is  entitled  to  compensation  from  employer  for  accident  re- 
sulting out  of  employment  even  though  injury  occurs  by  negligence  of 
third  party.     Hugh  Murphy  Const.   Co.  v.  Serck   (Neb.)    104 

Where  left  leg  was  weakened  In  prior  injury  and  servant  lost  right  leg  by 
another  accident  and  loss  of  right  leg  threw  strain  on  left  leg  rehder- 
Ing  it  useless,  such  injury  is  not  to  be  attributed  to  prior  injury,  but  to 
last  injury.     Saddlemire  v.   American  Bridge  Co.    (Conn.)    180 
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Where  employee  mas  accidentally  drowned  on  dredge  In  ttorm,  recovery 
on  employer'e  Insurance  'policies  could  not  be  defeated  on  ground  that 
accident  waa  act  of  God.   Southern   Surety   Co.   v.    Nelson.    (Tex.)    508 

Aot  permits  award  for  death  of  city  employee  caused  by  Influenza  contract- 
ed In  course  of  employment  and  not  by  bodily  injury  through  violence. 
City   and   County  of  San   Francisco   v.   Indus.    Aca    Comm.    (Calif.)    ....   428 

Injury  to  heart  from  Influenza  contracted  by  employee  was  injury  for  which 
compensation  could  be  awarded.  Engels  Copper  Mining  Co.  v.  Ind.  Aoc. 
Comm.    (Cal.)     '. 624 

f    87S.     PARTICULAR    CAUSES    OP    INJURY. 

Accident,   to  be  within  act,   must  have  origin  in  some  risk   in  employment. 

City    Chicago    v.    Indus,    Comm.     (111.)  17 

Killing  of  mlper  by  car  driver,  both  employees  in  mine^  was  not  resvUt 
of  accident  in  course  of  emplosrment.  and  there  'was  no  causal  connection 
between  employment  and  killing  so  that  employer  was  not  liable,  having 
resulted  from  quarrel  in  which  deceased  was  aggressor.  Marlon  Co. 
Coal  Co.   V.   Ind.   Comm.    (111.)  15 

Where  employee  of  city,  unloading  freight  car,  refused  drink  to  fellow 
workman,  quarrel  ensued  and  injury  resulted  Injury  did  not  have  origin 
in  risk  of  employment  and  widow  is  not  entitled  to  compensation  under 
act      City    Chicago    v.    Ind.    Comm.     (III.)  17 

Held  that  servant,  subject  to  flts,  who  was  drowned  in  five  feet  of  w*ter, 
did  not  meet  death  In  accident  arising  out  of  employment  MJnerly  r. 
Kingsbury    Const     Co     (N      Y.)  81 

Where  laboroer  employed  by  another  to  unload  car  called  by  station  agent 
not  authorized  to  employ  him,  to  assist  In  closing  door  of  car  as  labor- 
er was  about  to  leave  for  home  and  was  Injured  in  so  doing,  accident 
did  not  occur  In  course  of  employment  of  railroad  company.  Farrlngton 
V.    U.    S.    R.    R.    Admlnis.     (New    York)  74 

Where  employee  was  killed  by  fellow  employe  after  quarrel,  held  that  in- 
jury did  not  arise  out  of  employment.     Romerez  v.   Swift  &  Ca    (Kan.)  162 

Death  of  game  protector  employed  by  state,  while  fixing  state  boat  for  win- 
ter quarters,  so  that  he  contracted  pneumonia  causing  death,  held  "ac- 
cidental  injury".      Christian    v.    State   Conservation    Comm.    (N.    Y.)    ....  199 

Where  painter  fell  from  ladder  as  result  of  attack  of  vertigo,  injuries  re- 
sulted from  accident  and  not  from  disease.  Board  of  Com'rs  of  Oreene 
County    y.    Shertzer.     (Ind.)     810 

Where  epileptic  employee  fell  into  tank  where  emplojrment  required  him  to 
.be  and  was  drowned  accident  arose  out  of  employment  Miller  v.  Beil. 
(Ind.)  -  816 

Death  of  employee  by  lightning  results  from  injury  arising  out  of  employ- 
ment only  in  case  emplosrment  is  such  as  to  expose  him  to  danger  from 
lightning  more  than  danger  of  community  in  general.  Thler  v.  Widdi- 
fleld.     (Mich.)     889 

Where  employee  loading  straw  sought  rest  in  shade  of  box  car  during  lei- 
sure period  and  fell  asleep  and  was  fatally  injured,  injury  did  not  arise 
out  of  employment     Wels  Paper  Mill  Co.   v.  Indus.   Comm.    (III.)    807 

Where  there  was  no  rule  forbidding  carrying  matches,  though  smoking  was 
forhifUicn.  commission  could  find  that  Injuries  caused  by  matches  carried 
by  employee  while  in  wash  room  arose  out  of  employment  Steel  Sales 
Corp.    v.    Industrial    Comm.    (111. )     808 

Where  employe,  during  Interval  in  work  was  warming  himself  by  fire  on 
premines  and  was  injured  by  explosion  of  dynamite  cap  thrown  in  to  Are 
by    fellow    employe,    inlury   arises    out   of   employment      Willis   v.    State 

"       Okla.)     877 

Where  employee  at  work  was  struck  in  eye  by  apple  thrown  by  fellow  ser- 
vant in  horse  play,  injury  arose  out  of  employment.  Leonbruno  v.  Cham- 
plain  Silk  Mills   (N.  Y.) 488 

Where  employee  resenting  assault  by  fellow  worker  struck  another  believed 
to  be  assailant,  he  in  turn  kicking  claimant,  injury  arises  out  of  employ- 
ment.  Verschlelser  v.  Joseph  Stern  Son,  Inc.    (N.  Y.)    472 

Carpenter,  long  subject  to  dizzy  spells,  who  placed  coffee  on  employer's 
stove  for  lunch  and  burned  hand  in  dizzy  spell  held  not  Injured  in  course 
of  employment     Neubergr  v.  Third  Ave.   Ry.   Co.    (N.   Y.) 486 

Where  employee  patrolling  streets  at  night,  guarding  stores  for  employer 
furnishing  watchman  servce,  was  struck  by  bullet  shot  by  polceman  pur- 
suing burglar,  injury  did  not  arise  out  of  employment  Heidemann  v. 
Amer.  District  Telegraph  Co.   (N.  Y.)    568 

Where  servant  died  from  peritonitis  following  operation  after  slight  injury 
death  was  not  result  of  accidental  injury  in  course  of  employment.  Hoff- 
man V.  Pierce  Arrow  Motor  Car  Co.   (N.  Y.) 569 

Injury  to  foreman  when  building  collapsed  from  tornado  as  he  was  attempt- 
ing to  close  windows,  part  of  duty,  held  to  have  arisen  out  of  and  in 
the  course  of  employment  and  not  by  act  of  Ood  Reld  v.  Automatic 
Bleo.    Washer    Co.    (Iowa.) 662 


I    874     INJURY    AS    PROXIMATE    CAUSE. 
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I    S7S.     BCOPB    OF    KMPLOYIfENT. 

(1).      In    general. 

Where  farmer   employe   wa«   glvon  •  permlMlon    to  set   pair  of   heary  ahoee 
More  going  to  work  but  before  going  for  ahoea  went  to  aaioon  and  waa 
killed  by  automobile  in  going  thence  to  poet  office  for  own  purpoaee,  he 
waa    not    acting    within    employment    when    killed.      Olaner   v.    Dunlop 
(N.    T.)  to 

Where  machine  operator  after  few  days  work  went  to  elmllar  machine  of 
fellow  oporaAor  aoatalned  Injury  to  hand  In  attemirtlng  to  ^;>er- 
ata  It,  machine  being  unguarded,  unlike  hie  own.  injury  did  not  arlae 
out   oi   employment    Adarae   A    Weetlake   Co.    v.    Indue    Comm.    (111.)  S 

Where  truck  driver  and  deceaaed,  both  employee  of  teamater,  in  oourae  of 
work  uaed  elevator  to  move  gooda,  and  deceaaed  waa  killed  thereby,  he 
waa  in  teamater'e  service  under  act.     Colboum  v.   Nichola.   (Dol.) 140 

Where  furniture  driver  inatead  of  returning  immediately  after  delivery,  pro- 
ceeded to  another  city  where  he  become*  Intoxicated,  helper  of  driver 
who  waa  under  control  of  driver  and  who  waa  killed  on  return  trip  waa 
killed  In  oourae  of  employment  Hartford  Aca  A  Indem.  Ca  v.  Dur- 
ham.    (Tex.)     ^ Sn 

Employee  while  at  work  may  go  to  waah  room  for  personal  purpoaea  and 
Buch  acta  will  be  considered  incidental  to  employment  and  compenaatlon 
awarded  for  accidental  injury  received  there.  Steel  Salea  Corp.  v.  Indua. 
Comm.     (111.)     SOS 

Injury  to  employe  doea  not  arlae  out  of  employment  where  he  waa  aet  to 
work  at  one  machine,  then  worked  at  another,  and  without  employer's 
knowledge  went  to  work  at  third,  where  he  waa  injured.  Henry  v. 
Indus.    Conun.     (111.)     S76 

Where  It  waa  established  custom  of  employees  to  go  to  windows  for  freah 
air,  employee  killed  by  falling  to  pavement  below  met  death  In  accident 
arising  out  of  employment     Sparks  Milling  Ca   v.   Indua   Comm.    (IlL)  Stt 

Wh^re  employee  working  on  road  left  It  to  seek  shelter  from  storm  and  waa 
killed  by  lightning  before  reaching  shelter,  death  waa  result  of  acci- 
dent occurring  in  course  of  employment.  State  Road  Comm.  v.  Indus. 
Comm.    of  Utah.    (DUh)    404 

Factory  employee  driver  of  truck  injured  in  cranking  own  car  to  go  for  pur- 
chase of  spark  pluga  for  truck,  held  entitled  to  compenaation.  Martin 
V,  Henry  Card  A  Co.  (N.  T.) 484 

Where  mine  employee  left  regular  place  and  went  to  other  section  of  mine 
where  no  duty  called  htm  and  there  caused  explosion  of  gas,  death  was 
not   In   course   of  emplosrment    Kuca   v.    Ijehlgh   Valley   Coal    Co.    (Pa.*)  40t 

Death  of  minor  in  open  pit  on  fall  of  overhanging  bank  held  result  of  acci- 
dent ariaing  out  of  employment  though  he  had  been  ordered  not  to 
work   under   bank.      Indua    Comm.    v.    Funk.    (Colo.)     4SI 

Where  rallroada  maintaining  parallel  tracks  over  crossing  each  maintained 
flagman  to  keep  people  off  tracks,  death  of  one  flagman  while  attempt- 
ing to  reacue  child  on  tracks  of  other  railroad  did  not  arise  out  of  em- 
plO}rment     Prlgllse  v.  Fonda,  J.  A  O.  K  Co.   (N.  Y.) 4S7 

Injuries  to  11  year  old  hoy  employed  In  store,  received  while  crossing  street 
to  get  water  for  general  use  of  employees,  held  to  have  arisen  out  of 
employment.   McDonald   v.    Great  Atlantic  A   Pacific  Tea   Co.    (Conn.)    ..  625 

Where  employee  In  Ice  cream  store  was  directed  by  employer  who  had  inter- 
est in  adjoining  saloon  to  go  to  (police  station  in  Interest  of  customer  ar- 
rested in  saloon  and  broke  leg  when  pushed  by  officer  at  station  houae. 
Injury  was  not   accidental   Injury  ariaing   out  of  employment      SabatelU  — . 
V.    DeRobertls    (N.    Y.)    5TSj> 

Where  Contract  of  employment  entitled  waitress  to  ride  free  in  employer's 
hotel  bus  when  on  personal  errand  during  oflC  hours  and  was  so  Injured 
while  returning  to  report  for  duty,  injury  did  not  arise  In  employment. 
Roth  V.   Adirondack   Co.    (N.   Y.)    557 

Where  employer  forbade  weavers  to  fix  looms  and  employed  special  man  to 
do  so  and  weaver  waa  Injured  in  placing  substance  on  belt  of  loom,  he 
was  acting  outside  scope  of  employment.  Yodakis  v.  Alexander  Smith 
A   Sons   Carpet  Co.    (N.    Y.)    571 

^Ifhere  employee  during  working  hours  stopped  work,  left  plaoe,  went  100 
yards  away  to  another  building  of  employer,  lay  down  to  aleep.  and 
slept  for  three  hours  until  accidentally  killed,  held  that  accident  did 
not  arise  In  course  of  employment  Colucci  v.  Bdison  Portland  Cement 
Co.    (N.    J.)     S50 

Injury  in  voluntary  act  outside  of  employment,  though  for  benefit  of  em- 
ployer, is  not  injury  suflCered  In  course  of  employment — ^where  superin- 
tendent directed  safety  englner  to  assist  In  caring  for  oomipany'a  In- 
fluenza patienta,  engineer's  services  were  not  voluntary  and  accidental 
injuries  suflCered  therein  entitled  engineer  to  compensation.  Engels  Cop- 
per Mining  Co.    v.    Indust.    Ace    Comm.    (Cal.) 6S4 

Operator  who,  without  knowledge  or  permission  of  foreman  or  authority  of 
employer,  went  to  roof  to  make  repairs  and  was  so  Injured,  held  not 
injured  In  employment  Kosa'a  Case.  Appeal  of  Amer.  Mut  L4abllity 
Ins.   Co.    (Mass.)    «S5 
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(S).     Injury  received  while  going  to  or  from  work. 

General! j '  tiiju^  tuffered  In  comlnv  to  or  returning  from  employer's  prem- 
ised doee  not  arise  out  of  employment  within  act — ^Held-  that  injury 
to  workman  sustained  while  riding  to  place  of  work  In  conveyance  fur- 
nished by  JBmployer,   In  which  workman  was  not  directed  or  required  to 

*■•  ride  does  not  arise  out  of  employment.  Nesbltt  v.  Twin  City  Forge  A 
Foundry   Co.      (Minn.)    66 

Where  employee  was  killed  by  being  thrown  from  automobile  furnished  by 
employer  to  transport  employees  to  place  of  work.  Injuries  arose  out 
of   employment      Domlngues    v.    Pendola.      (Cal.) S 

Where  working  day  of  employees  in  shipyard,  to  be  reached  only  by  boat, 
began  and  closed  at  yard,  employee  killed  while  being  conveyed  In  boat 
chartered  by  employer  at  order  and  expense  of  government,  after  hav- 
ing completed  week's  work  and  received  pay,  did  not  die  from  Injuries 
arising  out  of  employment.  Rausch  v.  Standard  Shipbuilding  Corp. 
(N.    Y.)  92 

Railway  employe  injured  while  crossing  yards  of  another  company  on  way 
to  work,  while  crawling  under  car,  although  he  had  choice  of  several 
other  routes,  was  not  killed  in  course  of  employment.  MaxefTe  v.  Kan- 
sas  City   Terminal    Ry.    Co.    (Kan.) 169 

Injuries  td  emk>]oyee  of  store  when  using  elevator  to  leave  during  lunch 
hour  to  buy  theatre  tickets  held  to  have  arisen  out  of  employment. 
White  V.   B.  T.  Slatterly  Co.    (Mass.)    , S2S 

Where  street  car  employee  was  Injured  by  car  when  riding  home  to  dlnnm* 
between  hours  of  duty,  Injuries  arise  out  of  employment.  Manchester 
St.   Ry.    V.    Barrett.    (U.    8)      421 

Where  workman  vras  Injured  in  attempting  to  board  motortruck  to  return 
home  after  work.  Injuries  did  not  arise  out  of  employment.  Dias  v. 
Warren   Bros.    Co.    (Conn.)    517 

Employment  necessarily  includes  reasonable  time  and  space  before  and  after 
ceasing  actual  employment. — Injury  to  railroad  employee  received  while 
leaving  after  day's  work  held  one  "aristng  out  of  and  in  course  of  em- 
ployment."    Wabash  Ry.    Co.   v.    Indus.   Comm.    (111.) 649 

Where  employee  left  place  of  employment  during  regular  hours  and  was  In- 
jured In  returning,  injury  held  not  one  occurring  out  of  and  Incidental 
to  employment.  Fidel.  &  Cas.  Co^  of  N.  Y.  v.  Indus.  Aco.  Comm.  of 
Cal.    «Cal.)    640 

I     SZ6.     ^ NATURE     OF     INJURY. 

(1).      In    general. 

(2).       Disease    !n    general 

Where  infection  was  accelerated  by  injury  it  is  not  answer  to  claim  for 
compensation  that  disease  or  infection  did  not  naturally  and  unavoida- 
bly result  from  injury.   Flnkleday  v.  Henry  Heide,  Inc.    (N.   Y.)    666 

Fact  that  applicant  for  compensation  for  injury,  consisting  of  rupture  of 
blood  vessel  of  brain,  was  predisposed  because  of  disease  to  this  form 
of  attack.  Is  immaterial.     St.  Clair  v.  A.  H.  Meyer  Music  House.   (Mich.)  640 

Where  injuries  to  eye  did  not  cauee  additional  defect  to  sight,  aready  in- 
jured by  disease,  compensation  for  loss  was  improperly  awarded,  Perry 
County  Coal  Ck>rp.   v.    Indus.   Comm.    (III. ) 658 

Predisposition  to  disease  does  not  prevent  award  when  dlsabllLty  is  proxi- 
mately caused  by  accident.  Hackley-Phelps-Bonnell  Co.  v.  Indua  Com. 
(Wis.)     ...» 724 

•    S77.     DEFENSES    TO    CLAIMS    FOR    COMPENSATION. 

Employe  trho  In  darkness  stepped  Into  elevator  well  without  due  precaution 
was  negligent,  precluding  recovery  against  owners  and  lessees  by  com- 
psnsation  liisiirer.     Olobe  Indem.  Co.   v.   Hook.    (CaL)    127 

I    378.     IN    GENERAL.. 

I  879.     MISREPRESENTATIONS     BY     EMPLOYEE     IN     OBTAINING 

EMPLOYMENT. 

I     880.     WILLFUL     MISCONDUCT     OF     EMPLOYEE     IN     GENERAL. 

Employe  of  teamster,  riding  on  boxes  on  freight  elevator  cannot,  where 
elevator  whs  safe  and,  had  boxes  been  properly  loaded,  he  would  not 
have  been  injured,  be  deemed  to  have  shown  deliberate  and  reckless 
IndifCerence'  to  danger  which  would  bar  recovery.  Colbourn  v.  Nichols. 
(DaL)     146 

'I'WiUful"  Is  not  necessarily  fulfilled  by  voluntary  and  Intentional  omission 
but  includes  element  of  intractableness,  headstrong  disposition  to  act  by 
rule  of  contradiction — Held  that  plaintlflC.  Injured  because  of  failure  to 
replace  guards  from  machine  which  he  was  cleaning,  was  not  precluded 
by  statute  from  recovery.     Bersch  ▼.   Morris  &  Co.    (Kan.)    166 

"Reckless  Indicrerence  to  safety"  means  more  than  want  of  ordinary  care 
and'  Implies  rash  careless  spirit,  willingness  to  take  chance.  Farmers' 
Grain  ft  Supply  Co.  of  Mlnden  r.   Blanohard.   (Neb.)    862 
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I     881.     INTOXICATION. 

Intoxication  to  be  available  as  defense  muet  have  contributed  to  accident  or 
dlaablUty  —  that  emploiyee«  killed  when  truck  In  which  he  was  ridinc 
overturned  as  result  of  driver's  nevliffence,  was  intoxicated  would  be  no 
defense  In  action  for  death  under  act.  Hartf<Mrd  Aco.  A  Indem.  Co.  v. 
Durham.     <Tex.)     888 

f     882.     SATISFACTION     OR     RELEASE. 

Settlement  agreement  of  Insurance  carrier  with  dependent  of  deceased  em* 
ployee,  that  payment  of  certain  amount  per  week  in  accordance  with 
act  should  be  made  so  long  as  required  by  act,  not  being  based  on  con- 
sideration of  forbearance  to  sue,  but  on  mutual  mistake  that  employee 
was  Injured  while  engaged  in  Interstate  commerce  was  within  scope  of 
act,  was  without  consideration.  Nelson  v.  London  Guar.  A  Ace  Co. 
(Cal. )     f 

Where  It  was  conceded  thnt  plain tlflC  was  entitled  to  payments  received  and 
only  question  was  whether  disability  was  total  or  not.  plaintiff's  accep- 
tance of  payments  for  some  weeks  did  not.  where  he  was  assured  it  wtm 
no  waiver  of  rights,  amount  to  compromise  and  settlement,  precluding 
common  law  remedy  to  which  he  was  entitled  because  engaged  in  work 
of  maritime  nature.  Gray  v.  New  Orleans  Dry  Dock  ft  Shipbuilding  Co. 
(l^)     48 

(B)    COMPENSATION. 

I  888.  ACCIDENT  OB  INSURANCE  FUNDS.  AND  CONTRIBUTIONS 
THERETO. 

Where  insurer  Issues  policy  to  insure  employees  of  Nebraska  corporation 
while  at  work  on  premises  partly  without  state  and  retains  premium 
money  paid  therefor,  it  is  estopped  to  deny  liability  on  plea  that  it  did 
not  insure  against  accidents  not  occurring  within  state.  Venuto  v.  Car- 
ter   Lake    Club.     (Neb.)     584 

I  884.     AMOUNT  AND  COMPUTATION  OF  AWARD. 

I    885.     DISABILITY    BENEFITS 

(1).      In    general. 

In  awarding  compensation  to  Injured  employee,  who  worked.  In  week  of  84 
hours.  Ave  10-hour  days  and  1  4-hour  (Saturday),  commsslon  erred 
in  determining  that  employee  worked  only  5H  days  a  week  and  that 
weekly  wages  must  be  determined  by  dividing  wage  by  6H  to  find  daily 
wage,  and  then  by  multiplying  such  average  daily  wage  by  800  to  find 
annual  earnings  and  then  dividing  such  sum  by  58  in  order  to  determine 
basis  of  average  weekly  wage    Roskie  v.  Amsterdam  Tarn  Co.    (N.  Y.)         88 

Compensation  for  injury  is  properly  awarded  from  eleventh  day  after  Injury 
to  date  of  first  hearing  before  board,  to  continue  during  period  of  total 
incapacity.      Barry's   Case.      (Masa)    ••..• • 67 

Where  emplosrment  is  continuous,  average  weekly  wage  may  be  computed  by 
multiplying  average  daily  wage  by  800  and  dividing  by  58  but  where 
intermittent,  it  is  determined  by  dividing  aggregate  amount  earned  by 
the  number  of  weeks  including  week  in  which  no  work  was  done.  State 
Road   Comm.    v.    Indus.    Comm.    of   Utah.    (Utah)    484 

Where  employee  violates  rjle  of  commission  or  disobeys  orders  of  attend- 
ing physician  or  otherwise  arbitrarily  refuses  to  cooperate  with  those  in 
attendance  upon  him.  award  should  cover  only  such  period  of  incapacity 
or  disability  as  would  ordinarily  result  from  such  Injury.  Varoukas  v. 
Tndua    Comm.    of    Utah     (Utah.)     698 

Employees,  receiving  tips,  are  entitled  to  have  tips -conaidered  In  determin- 
ing amount  of  awards  under   act,   provided  employers   contemplate   that 

they    receive    such    gratuities   where    truck    driver   delivering   meat 

received  tips  without  knowledge  of  employer,  amount  so  received  should 
not  be  considered  In  flxiflg  amount  of  compensation  in  absence  of  evi- 
dence of  custom   to  give  such  tips.     Begendorf  v.   Swift   &  Ca    (N.   T.)  580 

(2).     Injury  to  arm,   hand,  or  finger. 

(8).  Injury  to  leg  or  foot 

(4).     Loss  of  arm,  hand,   or  finger. 

Where   Injury  to  employe  caused  loss  of  use  of  entire  arm  it  is  equivalent 

to  loss  of  arm.     Choctaw  Portland  Cement  Co.  r.  Lamb.    (Okla.)    88T 

(6).      Total    Disability. 

That  one  Is  not  common  laborer,  able  to  do  exactly  same  particular  kind 
of  common  labor  he  was  doing  when  injured  is  not  test  of  total  disability. 

Leits   V.    Labadle   Ice   Co.    (Mich.) 881 

(6)..    Loss  of  arm,   hand,   or  finger. 

(7).     Loss  of  leg  or  foot. 

Where  loss  of  leg  in  fact  results  in  partial  incapacity,  provision  for  oompaa- 
satlon  for  loss  of  leg  applies,  but  where  loss  results  in  total  incapacity, 
servant  Is  entitled  to  compensation  for  total  incapacity.  Saddlemire  ▼. 
Amer.   Bridge   Co.    (Conn.)    188 
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Kinp]ore«  who  accidentally  fractured  \tg  neceeeltatins  amimtation  of  foot 
was  entitled  to  compensation  for  total  Incapacity  until  foot  waa  ampu- 
tated and  thereafter  to  statutory  allowance  fi»r  loea  of  foot  Curtia  ▼. 
Hayea    Wheel    Co.     (Mich.)     5S7 

(«).      Partial    dleablllty. 

Where  slove  maker  working  e>t  home  had  beea  wo  enlaced  for  only  five 
week*  and  waa  now  to  work  so  that  hlfkeat  weekly  wave  earned  waa 
|S.fO  and  laweat  waa  $.SS.  "full  weekly  wave"  to  he  taken  aa  baaia  for 
award  waa  average  wage  of  emptoyee  of  same  claaa  and  almllar  employ- 
aikaiit  in  aaaae  or  natchhoriac  plaoa.  Fee  v.  Baehaar  Broa.  Gou  lao 
W.   T.)    871 

Cempeaaatlon  of  empleyee  who  aaflered  Injury  whereby  left  arm  waa  para- 
lysed held  soTortted  by  statutory  prorialoa  far  partial  disability  to  work. 
Oarr  r.   Wyatt  Lumber  Cei    (La.)   582 

<8).      lioas   of    or    injury    to    eye. 

(10).  Injury  to  araa  hand,  or  fta^er. 

Where  eamingr  capacity  of  boy  of  IK.  partially  Impaired  by  injury  to  hand, 
did  not  amount  to  total  loss  of  ware  earning  power  he  was  properly 
awarded  compensation  for  partial  disability.     Barry's  Case.      (Mass )    . .     87 

(U).   Permanent  dlsahUlty. 

ClIH).  l-orn  of  w  injury  to  eya 
Employee,   who  had  preyfously  lost  left  eye  and  was  rendered   totally  and 
permanently  blliM  by  injury  to  riffht  eye,  held  entitled  to  compensation 
for  total,  permanent  Incapacity.  Fatf  ▼.  Hartford  Rubber  Works  (Conn.)  581 

(11  Vi).  Loss  of  or  injury  to  ear. 

(18).  I<oss  of  arm,  hand,  or  linger. 

<1S>.  -~—  Injury  ta  arH„  hand,  or  te^or. 

(14>.  — —  Injury   to  legr  or  foot. 
Loss  of  part  of  foot  held  not  "Loss  of  foot"  within  act     McLean  r.  Amer. 

Ry.    Ehcpresa   Co.    (Me.) 681 

(15).    Temporary    dioabUUy. 
Where  Injured  enpl^ea  suifaiad  Injury  ta  lev  vreatar  than  loss  of  usa  of 
leff,  disability  since  Injury  belnr  total,  held  he  waa  not  limited  ta  com- 
pensation as  for  loss  ef  use  of  lev  but  to  oempanaation  an  basis  of  tem- 
porary  total   diaablllty.    State   ▼.   Albert   Lea   Paokins   Cow.  Ine..(Mion.)  464 

(11).  Bapensea  of  medical  or  surgical  treatmaivt  aad  nurs- 
inc. 

(17).  Deductions  or  set-oSs,  and  duty  of  claimant  to  reduce 
loos. 

Dteobedlence  by  minor  of  employer's  order  not  to  work  in  pft  without  eaus- 
inr  orerhanffittir  bank  to  be  cared  off  held  violation  of  reasonable  rule 

for  safety  of  employeea   Indus.   Connn.   v.   Funk.    (Colo.)    ,,. 486 

(18).  Submission  to  surgical  operation. 

(If).    Kxcesstve   award.     ' 

(K^>.  Commutation  of  paya»enta  and  award  of  gisai  sum. 

That  employer  has  in  ffood  fatth  made  lump  sum  settlement  which  is  11- 
leral  may  be  shown  on  petition  to  commission  for  tump  sum  settlement 
and  conaidered  in  datormininc  whether  settlement  should  be  authorised. 
Intamatlooal  Coal  A  Minln«  Co.  r.  Indus.  Comnt    (IlL)    878 

Commissiott.^when  applied  to  for  lump  sum  payment,  must  exercise  its  Judg- 
ment and  discretion  as  to  best  method  of  making  compensation  in  liffht 
of  an  facu.     Stepheoaon  v.  State  Indus.  Comm.  of  Okla.  (Okla.) 711 

Held  that  award  of  compensation  for  total  incapacity  for  maximum  period 
allowed,  and  in  lump  sum,  will  not  be  disturbed.  Stephenson  v.  State 
Indus.  Conun.   of  Okla.    (Okla.)    711 

la  entering  agreement  to  discharge  employer  from  liability  for  permanent 
disability  of  employee  upon  payment  of  lump  sum,  parties  are  not  at  lib- 
erty to  make  settlement  at  variance  with  statutory  terma;  acertalnment 
of  amounts  payable  periodically  under  law  Is  prerequisite  to  contract 
for  CRunutation — In  approval  of  commutation  of  comtpenaatlon,  public 
haa  Interest  which  It  Is  dnty  of  court  to  proieet  without  regard  to 
wishes  of  parties — act  does  not  contemplato  payment  of  largo  sums  of 
money  to  improvident  cntploTees  or  dependents  who  may  lose  it  aad 
become  charge  of  pnbMe,  but  regnlrea  employers  to  pay  Injured  em- 
ployeea  compensation  In  parlodtcal  paywents  under  act.  In  ease  of  death 
or  permanent  dtaaMllty,  commutation  of  oompensatlan  is  departure  from 
general  rule  and  should  only  be  sanctioned  upon  statutory  terma— cem- 
nratatian  of  compensation  is  dependent  on  extent  of  Injury.— Authority 
to  approve  commutatton  ot  compensation  has  been  committed  under  act 
but  settlement  should  be  submitted  to  oommlssioner  for  approval  before 
oourt  is  naked  to  approve.  Perry  ▼.  W.  L.  HufFman  Antomobllo  Co. 
(I^Tote.) 704 


(S) 


Digitized  by 


Google 


6  WORKMEN'S  COMPENSATION  LAW  JOURNAL. 


Provtolont  of   act   •»  to   pasrment    are   stated.      St^phenaon    ▼.    State    Indua. 

Comm.    of   Oklahoma    (Okla.)    711 

f    886.     DEATH    BBNEFITa 

(1).      In    general. 

Award  In  favor  of  dependent  motber,  brothers,  and  sisters  of  deceased  serr- 
ant  a^rregatlnir  nlore  per  month  than  was  contributed  by  deceased  to 
them,  held  authorised.  State  Indua  Comm.  v    Downer  Steel  Co.  <N.  Y.)         78 

Maximum  amount  allowed  in  1818  to  dependents  of  decessed  was  $11  a  week. 

State  ex  rel.  Johnson  Hardware  Co.  v.  Dlst.  Court  of  Carver  Ca   (Minn.)..  188 

It  was  within  discretion  of  commission.  In  flxlngr  compensation  for  death  of 
employee,  to  provide  It  should  be  continued  In  favor  of  partial  depen- 
dents for  868  weeka  Uintah  Power  A  Light  Co.  v.  Indua  Oomm.  of 
Utah.      (Utah.)     888 

Where  contributions  for  support  of  dependents  have  not  been  constant,  de- 
termination of  such  amount  rests  In  discretion  of  commission.  Popst 
V.    Indus.    Ace.    Comm.     (Cal.) r.  648 

(2).      Deductlona 
Where  minor  son  paid  his  full   earnings  to  parents  who  were  partially  de- 
pendent  upon   such   earnings,    held   that.    In   ascertaining   average   yearly 
earnings  and   fixing   degree   of  dependency,   employer  is   not   entitled   to 
deduction  for  expense  of  minor's  board  and   support.     Slater  v.   Ismert-.. 
Rincke    Milling    Co.       (Kan.)     184 

(4).     Commutation  of  pajrments  and  award  of  gross  sum. 

(5).     Apportionment  of  paymenta 
If  award  is  made  to  administrator,   compensation  Is  to  be  distributed  pur- 
suant to  order  of  court  appointing  him.     National  Zinc  Co.  v.  Ind.  Comm. 
(111.)     81 

8  887.     DOUBLE  COMPENSATION.  • 

One  receiving  distinct  Injury  to  right  leg  resulting  in  loss  and  injury  to 
left  leg  resulting  In  total  Incapacity  wss  entHIed  to  oompensatlon  for 
each  Injury— Where,  in  conseqence  of  amputation  of  one  leg  other  be- 
came infected,  and  Its  usa  'is  lost,  compensation  may  be  had  f<»*  loss 
of  both  legs  and  m,sdlflcation' of  original  award  for  loss  of.  leg  amputated 
Is   authorised.      Saddl  em  Ire   v. .  American   Bridge   0>.    (Conn.)    180 

Commission  hai  no  power  to  award  compensation  for  disfigurement  to  mem- 
ber and  also  for  loss  of  use  thereof  —  Award  for  disfigurement  of  hands 
and  face  does  not  preclude  award  for  loss  of  eyes  and  arma  Interna- 
tional Coal  ft  Mining  Co.  r.  Indua,  Comm.    (111.)    878 

Employee  may  recover  for  temporary  partial  incapacity  and  at  same  time 
.  recover  for  permanent  partial  lops .  of.  use  of  member  where  partial  Iqp 
capacity  arises  out  of  Injuries  other  than  those  which  cause  partial 
loss — where  there  was,  no  evidence  that  temporary  partial  loss  of  ieapa- 
clty  for  work  was  due  to  other  injury  than  one  for  which  compensation 
was  allowed  for  permanent  partial  loss  of  use  award4  under  both  were 
double  compensation  which  was  not  authorised.  Slago  Coal  Co.  v.  Indua 
Comm.     (111.) 888 

Employee  who  lost  finger  and   received  compensation  flxcd^  by  act  for  such., 
loss  is  not  entitled  to  compensation  for  temporary  total  dtsabtllty  ^n.der 
other  section.  Hardin  v.  Hlgj^ins  Olt  A  Fuel  Co.   (La.)   , 446 

Where  original  award.  In  addition  to  full  compensation  authorized  for  loss 
of  toes.  Which  was  in  lieu  of  all  other  compensation  for  eohseguencs  ,oC 
that  loss,  awarded  further  compensation  for  period  equal  to  that  allowisd 
for  loss  of  foot,  it  was  not  proper  to  make  supplemental  award  for  sub- 
sequent amputation  of  the  foot  ~^~  award  for  loss  of  foot  Includes  com-., 
pensation  for  Incapacity  following  amputation.  Bowne  v.  Stamford  Rolf^' 
Ing    Mills    Co.     (Conn.) ^'. . .   616 

Award  of  treble  damages  to  minor  under  act  should  not  be  set  aside'  because 
of  false  representations  as  to  age.     Mueller  A  Son  Co.  v.  Oothard  (WWL.f^78« 

I  888.  PERSONS  ENTITLED  tfO  C0MPBNSATI0;N  FOR  DEATH  OP  EM- 
PLOYEE    (DEPENDENTS)     . 

Dependency  shall  be  determined  as  of  time-  of  accident;     State-  Indus.  Comm. 

V.   Downer   Steel  d^.      (New   York)    ...... r.;. 76 

Father  and  mother  of  deceased  employee  held  not  both  entitled  to  oompen- 
satlon as  dependents.     Intim  v.  Stittvllle  Canning  Co.     (N.  Y.) 88 

Widow  of  deceased  smploye  fat'  conclusively^  presumed  to  be  dependsnt — 
Where  she  continued  to  reside  In  anqiher  state  in  home  provided  and 
paid  for  by  decedent  and  where  he  oontlnuously  visltedr  her  at  inter^ 
vals,  contrlDuted  to<her  support,  wrote  often  professing  love  and  aCtec- 
tlon  and  proffering  continued  nif  port,,  .they  were  not  living  stpa*a<te 
and  apart,  nor  had- -he  abandoned  her.  nor  failed  to  contrlbuta  to  her 
support,  so  as.  to  deprive  her  qf  rJgb^  of  recovery — ^nor  will  faot  that 
decedent  may  have  contracted  brgambus  marriage  with  another  wo- 
man deiprlve  lawful   wife  of  benefits'    OoTetrane '▼.'  OtiL    (W.*  Va.)    ...^  888 
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Qaestlen  of  dependency  It  of  fact  rather  than  law  and  each  caae  miwt  rwt 
on  own  facte. — Teet  of  dependency  !■  not  whether  family  could  eupport 
life  without  oontrlbwtlona  of  deceased  but  whether  they  depended  on 
them  as  part  of  meant  of  living.     Southern  Surety  Co.  v.   Hlbbe.   (Tex)  SS4 

"Dependencjr",  contemplates  only  dependency  which  must  aflSrmatlvely  ap- 
pear in  record  as  fact — Actual  dependency  Includes  partial  support  as 
well  as  sole  and  excluslye  support  where  partial  support  was  necessary 
to  provide  claimant  with  some  of  ordinary  necessities  and  of  life  suit- 
able for  persons  in  her  class  and  posltkm— dependency  of  wife  is  not 
controlled  wholly  by  Jeyal  obligation  sprinrlns  from  marriage  but  It  is 
one  of  elements  to  be  considered  In  determlnlnir  dependency  —  Where 
wife  was  llvlnff  apart -from  husband  with  his  consent  and  enfaffins  In 
gainful  occupation  but  they  corresponded  regularly  and  he  frequently 
visited  her  and  contributed  to  her  support  he  was  dependent  within  act 
— ^Receipt  by  wife  of  money  from  husband  for  purpose  of  accumulatlnir 
saving  is  not  receipt  of  contributions  for  support  and  does  not  estab- 
lish dependency,  but  mere  fact  that  she  had  small  sum  In  bank  does 
not  raise  conclusive  presumption  that  money  contributed  by  hlM  was 
for  purpose  of  such  savlnir.     Morris  v.  Tou^h  Coal  ft  Supply  Co.    (Pa.)  210 

Only  "dependenU  on  earnings"  of  deceased  employe  are  entitled  to  award 
under  act.     Bloslna  v.  Castile  Mining  Ca   (Mich.)   S17 

Injured  employe's  lump  sum  settlement  for  smaller  amount  than  that  award- 
ed by  arbitrator  made  without  petition  therefor  or  approval  thereof  by 
commission  Is  void  —  Employer  cannot  relieve  himself  of  liability  under 
act  by.  contract  with  employe  —  Ehnployer  liable  for  compensation  is  en- 
titled to  credit  for  payments  of  Installments  as  they  accrued  up  to  time 
of  final  determination  by  commission  but  not  to  credit  for  pasrments  be- 
yond such  amount  under  illegal  lump  sum  settlement  International 
Coal  *  Mining  Ca  v.   Indua   Comm.    (Dl.)    S78 

Father  of  seven  children  held  not  partially  dependent  on  son  who  contributed 
some  of  earnings  where  father  earned  $18  a  week  of  which  sum  he  cave 
his  wife  $10  -^  Partial  dependency  may  exist  though  evidence  shows 
claimant  could  have  subsisted  without  contributions  of  deceased  and  It 
is  not  necessary  to  show  that  claimant  would  have  been  without  neces- 
saries oC  life  or  other  means  of  su(pport,  as  test  Is  whether  contributions 
were  reHed  on,  existence  of  dependency  being  largely  one  of  fact  Henry 
Pratt  Co.  V.  IndusL  Comm.   (Hi.)    ,296 

Dependent  Is  one  sustained  by  or  relying  for  support  on  aid  of  another  — 
Where  son  managed  mother's  business,  not  for  pay,  not  oontrtbutlns  to 
her  support,  fact  that  she  wrote  him  to  come  to  another  state  to  work 
for  her  to  help  her,  and  was  killed  before  he  went,  did  not  show  she 
was  actually  dependent  on  him  at  time  of  Injury.  Alden  Coal  Co.  v.  . 
Indua    Comm.    (III.)    174 

"CHilId  or  children"  refers  only  to  lerltlmate  child  or  children  —  lllleciti- 
mate  children  of  deceased  employee,  living  with  him  and  mistress,  who 
had  living  husband  undlvorced.  In  one  family  and  in  fact  dependent 
upon  employee^  held  entitled  to  compensation  though  their  mother  was 
not  Orltta's  Case,  In  re  J.  M.  Hartwell  ft  D.  Knowlton.  In  re  Federal 
Mut  Llab.  Ina  Co.    (Masa>    819 

Mother  receiving  $5  a  week  for  boarding  17  year  old  son  who  earned  $9 
a  week  and  was  given  money  for  clothes  and  amusements  by  father 
earning  $80  a  week.  h^Id  not  dependent  on  son  to  entitle  her  to  com- 
pensation for  his  death.  Jedrlinlch  v.  James  Shewan  ft  Sons,  Inc. 
(N.   T.)    480 

Test  of  dependency  Is  whether  contributions  were  relied  upon  by  dependent  t 
for   means   of   living   —   mere   fact    that    mother   used    son's    earnings 
In  support  of  family  does  not  prove  she  relied  upon  them  so  as  to  con- 
stitute her  "dependent"  No  one  is  "dependent"   who  has  sufficient 

meas   to  supply   present   necessaries   acceding    to    class    and    position    In 
life.     McDonald   v.   Great   Atlantic   ft   Pacific   Tea   Co     (Conn.)    526 

Upon  death  of  beneficiary  to  whom  award  has  been  made  pursuant  to  pro- 
visions, accruing  and  payable  In  periodic  installments,  lawful  representa- 
tive of  estate  may  claim  and  receive  such  portion  thereof  as  had  ac- 
crued and  remained  unpaid  at  date  of  beneficiary's  death— estate  of  de- 
ceased nonresident  alien  bneficiary,  awarded  compensation,  may  be  rep- 
resented by  consul  in  collection.  Poccardi,  Royal  Consul,  v.  Ott,  State 
Comp.    Comm.    (W.   Va.)    781 

Where  minor  son  enlisted  for  four  years  so  that  his  maturity  would  be 
reached  before  expiration,  emancipation  from  parental  control  was  vol- 
untary act  of  self  and  father,  ending  father's  obligation  to  support  son 
and  son's  right  to  compensation  for  father's  death.  Iroquois  Iron  Co.  v. 
Indua    Comm.    (111.)     646 

I    889.     SUBROGATION   TO   RIGHTS    OF   INJURED    BMPLOYBB. 

Employer,  on  payment  of  compensation  awarded  widow  of  deceased  servant, 
is  entitled  to  recover  over  against  third  person  negligently  causing  In- 
Jury.     Golden  ft  Boter  Trana  Co.  v.  Brown  ft  Sehler  Co.     (Mich.)    88 

Negligent  third  party  cannot  without  consent  or  concurrence  of  employer, 
by  settlement  with  injured  employe,  effect  or  preclude  right  of  re- 
covery of  employer  for  damages  sustained  by  injured  workman  to  extent 
of  compensation  awarded.     Hugh   Murphy   Const   Coi    v.    Serck.    (Neh.)  194 
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A«  act  ■ubroc&tM  employer  to  any  rlfchte  employe  haa  acalnet  persona  whoae 
nesUffonce  caosM  Injury,  such  third  person's  claimed  rlcht  of  subroga- 
tion to  rights  of  employe  with  whom  It  settled  could  not  beneAt  It  In 
salt  against  employer  oo  alleged  agreement  of  Indemnity.  McCUntlc- 
Ifaiishall    Co.    V.    CLeary.    (La.)     17f 

Wliere  employer,  having  paid  statutory  compensation  to  employee,  injured 
by  negrllffence  of  another,  sues  such  third  party,  amount  recoverable 
Is  not  IlnUted  to  amount  paid  as  compensation  but  all  that  Is  recovered 
above  amount  paid  as  compensation  Is  for  benefit  of  Injured  employee 
— ^where  employee.  Injured  by  third  party,  received  from  It  in  compro- 
mise of  action,  sum  In  excess  of  compensation  recoverable  under  act. 
hla  employer,  in  consenttoff  to  settlement,  could  not  recover  from  such 
third  party  cost  of  medical  services  rendered  to  employee  and  paid  by 
•m8>loarer.     Ix»uis  Bossert  ft  Boos.  Ino.   v.  Plel   Bros.,   Ino.    (N.  Y.)    ....  S71 

Where  deceased  left  widow  and  two  sons  but  only  widow  claimed  and  re- 
ceived compensation  from  insurer,  taanrer  nevertheless  was  snbroffated 
to  rlsht  %o  recover  damages  to  sons  as  welL  Mass.  Bonding  A  Ins.  Co. 
V.  Los  Anveles  R.  Corp.    (Calif.)    S5> 

Compensated  Federal  employee  can  receive  no  personal  benefit  from  recovery 
avalnst  another  who  caused  Injury.  Hlne.  DIr.  Q^n.  of  R.  R.  v.  Dahn 
(U.   a.)    €07 

I    SfO.     PAYMENT   OF   COMPENSATION 

I    tfi.     PERSONS    IJABL.1V. 

I  ttl%. 

Instaltments  payable  In  the  future  do  not  bear  Interest.  State  ex  reL  John- 
snn  Hardware  Co.  ».  Dlst.  Court  of  Carver  County  (Minn.) 18» 

I  S»l%.  PENALTY  FOR  DEFAULT  OR  DELAY. 

Faet  that  policies  of  accident  insurance  were  Issued  under  act  doea  not  af- 
fect statutory  pravMon  •€  lt%  damages  for  faUure  to  pay  promptly. 
Southern  Surety  <3o.    v.   Nelson    4T«ai.) 8«8 

Where  statvte  allows  employee  to  recover  attorney's  fees  In  case  order  for 
compensation  is  made  in  his  favor  and  in  event  employer  appeals  but 
fans  to  reduce  award,  held  that  court  baa  no  authority  to  allow  such 
fees  where  employee  himself  appeals  nor  where  employer  oflCers  to  pay. 
XTpdlke   Grain   Co.    r.    fluansea.    (Neb.)    4«» 

I  fM.     AUDIT    OF   CLAIMS    IN(n7RRED    OR    PAID    BY    BOARDS    OR 

COMMISSIONS. 

I   lit.     TERMINATION  OF  PAYMENTS. 

Where  dependent  widow,  awarded  compensation,  remarries  when  "without 
dependent  children",  because  child  dependent  at  time  of  husband's  death 
baa  died,  her  compensation  ceases.  GlvgndeDe  v.  Piedmont  ft  Oeoryes 
Creek   Coal   Co.    (Md.)    B»8 

Helta  of  deceased  employee,  already  compensated  for  Injuries,  have  no  riffht 
to  compensation  for  death  of  employee  not^  due  to  such  injuries,  before 
term  of  compensation  had  expired.  U.  &  Fidelity  A  Guar.  Ox  v.  Sal- 
ser    (Tex.)     ?!« 

I    tU%.     PRIORITIBS. 

f    tSS^. MEDICAL  ATTENDANCE   AND  SERVICES. 

CoBftpnny  which  knowingly  permitted  employea  to  bo  moved  to  hospital  with- 
out objection,  performed  leval  duty  and  rendered  Itself  liable  to  hospi- 
tal— Act  renders  company  liable  for  such  services  though  act  also  re- 
quires hospital  to  furnish  free  services  to  minora  Trustees  State  Bosp. 
MMdIe  Coal  Field  of  Pa.   v.  Lehlvh  Vallay  Coal  Co.    (Pa.)    S14 

Injured  employe*  cannot  sue  employer  for  nkedlcal  expenses  nor  oan  doctor 
renderinc  aervlees  to  snoh  employee  sue  hla  employer  therefor.  Louis 
Bossert  &  Sonsi  Inci  t.  Piel  BrosL  Inc.    (N.  Y.)    I7t 

Eflsployer  may  contract  to  pay  compensation  In  excess  of  statutory  obli- 
gation   for   treathifr    tejured    employea.      CoUina  v.    Joyce.    (Minn.)    ....  4f8 

(O  FB0CBEDIN08. 

I  tt4.  NATURE  AND  FORM  OF  REMEDY. 

Aetlon  for  death  of  employee  which  occurred  after  amendment  of  act  ia  not 
malntalaabio  unless  proceedinira  have  been  prosecuted  to  decision  in  flrst 
instance  before  board.     Georgia  Casualty  Co.   v.    Ward.      (Texas)    lit 

Proceedings  brought  by  insured  for  services  before  commission  cannot  be  held 
to  be  slttiatlon  contemplated  by  statute  relating  to  action  to  bo  tTlsmlsssd 
whsre  plaintIK  has  mistaken  remedy.     Brunette  v.   Brunette.    (Wla.)    ..  Itf 

Where  complaint  alleged  that  defendant  assumed  and  agreed  to  pay  Ua- 
billtles  of  Insurance  company  which  Insured  plaintlfrs  employer,  and 
that  such  company  was  indebted  to  plaintiff  on  ground  of  personal  In- 
Jury  In  such  emplosrraent,  held  that  complaint  failed  to  at«te  cause  of 
aetlon  within  gronuds  of  Jurlsdiotion.  Bums  v.  Mlllemf  Mut.  (Casualty  Coc 
<Mton.)     , 4n 
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I  S»4%.   ABATKMBNT  OR  SURTTVAU 

f   t»B.     WHAT  LAW  QOVSRN8. 

Bmployee  working  a«  lineman  on  Interstate  railroad  anchor  bridge  waa 
employed  on  Initnimentality  of  Interstate  commerce  and  liability  for 
death  depends  on  federal  law  so  that  employe's  contributory  negllsshce 
does  not  bar  recovery.     Baker  ▼.  New  Tork,  N.  H.   ft  H.  R.  Oo.    (New 

York)  re 

Where  petition  of  railroad  laborer  In  one  count  relied  on  Federal  act  and 
in  another  count  on  common«law  liability  and  railroad  denied  liability 
under  each  count,  fact  that  it  requested  Instruction  that  it  was  not  HaMe 
at  common  law  will  not  preclude  It  from  taking  judgment  after  trial 
on  theory  that  federal  act  applied  where  It  also  requested  Instruction 
that  it  was  not  Uable  under  such  act.     Williams  v.  Behalf.    (Mo.)    ....  141 

Federal  court  has  Jurisdiction  to  enforce  maritime  right.  Berg  y.  Philadel- 
phia *  R.   Ry.  Co.   (U.  S.) «11 

I    %%%.     JURISDICTION    OF   COURTS. 

Where  complaint  alleged  that  defendant  assumed  and  agreed  to  pay  lia- 
bilities of  insurance  company  which  insured  plaintiff's  employer,  and 
that  such  company  was  Indebted  to  plaintiff  on  ground  of  personal  in- 
jury in  such  employment,  held  that  complaint  failed  to  state  cause  of 
action  within  grounds  of  jurisdiction.  Bums  v.  Millers'  Mut.  Casualty  Co. 
(Minn.)     , 4«l 

Where  beaeflciarlos  of  deceased  Med  claim  with  boaM  before  they  tied  MiAt 
against  Insurers,  but  no  notice  was  Issued  by  board  to  Insurers  to  an- 
•wer  claim  and  no  aotlon  taken  by  board  in  adjndloatliig  It,  It  can- 
not be  held  that  jurlsdlcllon  of  court  to  adjudicate  matter  could  not 
attach  until  formal  notice  had  been  given  by  beneficiaries  to  board 
that  they  would  not  abide  Its  decision.  Sonthom  Suroty  Co.  v.  Nelson 
( Tex. )     Ml 

Federal  court  has  jurisdiction  to  enforce  maritime  right.  Berg  v.  Philadel- 
phia &  R.   Ry.   Co.    (U.   8.) 621 

I   «fT.     BOARDS  AND  COMMISSIONS. 

Commisstoo  is  administrative  body,  not  court,  having  no  power  other  than 
those  granted  by  statutes  of  Its  creation.     Brunette  v.  Brunette   (Wla)  fit 

Commissioner  who  has  made  award  for  loss  of  right  leg  and  injury  to  left 
for  further  conoideratlon  may  designate  other  commissioner  to  hear 
proceedings  relative  to  modification  of  original  award.  Baddlemlre  v. 
American  Bridge  Ca    (Conn.)    ItV 

Commission  has  power  to  promulgate  rules  and  regulations  to  protect  in- 
jured employee,  employer,  and   insurance  carrier,  and  to  safeguard  state 

fund,  provided  such  rules  are  reasonable  and  conform  to  spirit  of  act 

rule  requiring  injured  employee  to  procure  conunlsslon's  consent  to  leav- 
ing locality  of  employment  and  providing  forfeiture  of  compensation 
accurlng  after  such  departure,  without  bearing  and  regardless  of  wheth- 
er   absence   affected    disability,    is    unreasonable    Injured    employee, 

making  application  for  compensation,  is  bound  to  take  notice  of  rules 
and  regulations  of  commission  affecting  application.  Varoukas  v.  Indusi 
Comm.    of   Utah.    (Utah.) S»8 

f   837  V4.     REPORTS   OF   ACC!IDBNT.  • 

f  SIS.  NOTICE  OP  INJURY  OR  CLAIM,  AND  DEMAND  FOR  COMPEN- 
SATION. 

Though  failure  to  give  notice  required  by  act  may  deprive  Conunlsslon  of 
Jurisdiction,  such  failure  does  not  give  court  jurisdiction  of  action  for 
damagea     Domlngnez  v.  Pendoia     fCal.)    S 

Prosecution  of  suit  for  employee's  death  held  not  claim  for  oompoasatlon 
within  act,  requiring  it  be  made  within  six  months  after  injury  or  death 
—Insurer's  attorneys  by  advising  plaintiff's  attorneys  that  matter  had 
been  referred  to  them,  that  attomesrs  for  plaintiff  should  have  olalm  for 
compensation  filled  out,  and  that  insurer  was  investigating  plaintiff's 
claim  and  would  itdvlse  plaintiffs  when  completed,  did  not  waive  making 
claim  within  six  months  ^ter  death  as  required.  Oeorgla  Casualty  C%, 
V.    Ward.      (Texas)     1«8 

"^here  Injured  employee  made  no  claim  within  time  limit  of  act  except  In 
conversation  with  employer's  physician,  such  oonversatlon  did  not  con- 
stitute claim  —  employer  who  furnished  Injured  employee  with  medical 
attention  and  gave  him  light  work  as  soon  as  he  was  able  to  do  any- 
thing, at  same  wages  as  bef<H^.  was  not  thereby  estopped  from  urging 
employe's  failure  to  make  timely  claim.  Stein  v.  Packard  Motor  (Tar  Co. 
(Mich.)     SS8 

That  employer's  bookkeeper  had  actual  knowledge  of  employee's  Injury  did 
not  dispense  with  necessity  of  giving  employer  written  notice  required 
by  act.     Indian  Creek  Coal  ft  Mining  Ca   v.   Beach.    (Ind.)    818 

Notice  of  injuries  to  employer  within  80  dasrs  and  claim  for  compensation 
within  6  months  are  jurisdictional  and  award  of  compensation  cannot  be 
sustained  In  absence  of  evidence  of  compliance  with  such  requirement 
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—  where  payment*  were  not  made  by  employer  under  act  Imt  roluntarUy 
without  referenoe  to  it,  widow  la  not  entitled  to  maintain  prooeedinc 
for  compenaattlon  on  theory  of  waiver  of  notioe  and  written  daim  — 
where  employee  waa  Injuied  and  retnmed  to  work  for  a  time*  widow 
waa  not  entitled  to  18  monthe  from  time  of  returning  to  work  in  which 
to  ille  notice  of  claim.     Ohio  Oil  Co.  ▼.  Indoa.  Comm.    (111.)    S84 

Where  claim  by  mother  of  deceaaed  employee,  with  no  indoraementa  indicat- 
ing date  of  filing,  wmm  dated  within  one  year  of  accident  and  joint  claim 
by  mother  and  brother  waa  dated  more  than  one  year  after  accident  it 
will  be  preaumed.  that  mother'a  claim  waa  filed  In  time  though  brother'a 
claim   la  too  late    Hanaon   ▼.   Flinn-O'Roarke  Co.   In&    (N.   T.   8.)    47f 

Where  aervant  died  aa  reault  of  accident  which  befell  him  more  than  year 
prevloua  to  death*  act  doea  not  ffive  rl^ht  to  action  to  aurvivors.  Mon- 
volain    V.     Plant.     (La.)     448 

Held  that  corporate  employer,  thouarh  Ita  aoperlntendent,  had  knowledce 
pt  accident  on  day  following  to  oonatltote  notice  within  act.  Soaana  ▼. 
Nordenholt  Corp.  (N.  Y.)    418 

I    898  ^.     ARBITRATION. 

Fact   that   arbitrator  acted   mm   attorney   for   claimant   aeveral    week*   after 

arbitration   had   ended   did  not   render  arbltraitor  Inellarlbla.      Dewey   ▼. 

Dewey  Fnel  Ca    (Mich.)    889 

I    899.        MEDICAL   EXAMINATION    OF   CLAIMANT. 

Commiaaton  held  to  have  erred  In  awarding  oompenaatlon  without  reaulr^ 
ins  Injured  employe  to  eubrait  to  phyaloal  examination.  Hafer  Waahed 
Coal  Co.  ▼»   Ibdna.  ComoL    (III.)    898 

I    400.     PARTIE& 

Either  admlnlatrator,  beneficiary,  or  employer  may  file  petition  for  adjuat- 
ment  of  claim  under  act.     Nat'l  Zinc  Ca  ▼.  Ind.  Comm.     (IIL)   81 

I    401.     PLEADING. 

Plalntitfa  muat  allege  that  claim  waa  made  within  six  montha  after  Injury 
or  death.     Geoiirla  Caaualty  Co.  v.  Ward.     (Texaa)    198 

Declaration  in  caae  for  negligence  to  recover  for  injuriea  received  while  In 
defendant'a  employ  may  be  amended  to  allege  that  defendant  waa  with- 
in act  and  had  not  accepted  proviaiona  thereof.  Watta  v.  Derry  Shoe  (^ 
(N.    H)     71 

Declaration  for  injuriea  of  city  employe  againat  atreet  railroad,  atatea  com- 
mon law  action,  n-^t  action  under  act  O'Brien  ▼.  Chicago  City  Ry.  Co. 
(HI.)      144 

In  aotlon  by  aervant  for  peraonal  Injuriea  on  declaration  etatlng  cauae  ot 
action  at  conunon  law.  It  waa  Incumbent  upon  plalntifF  to  prove  that 
he  waa  in  exerciae  of  due  care  at  time  of  injury,  although  defendant  ad- 
mitted, ^e  employed  more  than  five  workmen  and  waa  not  "aaaentlng 
employer^'.      Nlchdaa    v.    Folaom.     (Me.)     188 

Defenae  that  plalntlfT  had  not  paid  compenaatlon  by  employer  must  be  ape- 
clally  pleaded  In  employee'a  personal  Injury  action  a^ainat  third  per- 
aon.   McHugh  r.   Williams   ft   Payton    (IL   I.)    808 

Answer  aeeking  to  bring  employee  within  act,  which  faila  to  allege  that  em- 
ployee waa  one  of  four  or  more  partiea  regularly  employed,  la  demur- 
rable —  complaint  for  peraonal  Injuriea  to  emfployee  which  doea  not  al- 
lege facta  bringing  plaintiff  within  act  need  not  allege  employer'a  fail- 
ure to  aecure  payment  of  compenaatlon.  Michel  v.  American  Cinema 
Corp.     (N.     r.)     878 

PlalntifT  muat  aver  and  prove  that  there  waa  agreement  In  writing  or  writ- 
ten notice  given  prior  to  accident  that  employee's  contract  of  hiring 
waa  not  made  aubject  to  act  McNutt  r.  Adama  Expreaa  Co.   (N.  J.)    ..  S8t 

f    408.        EVIDENCE. 

I   408.     PRESUMPTIONS   AND   BURDEN   OF  PROOF. 

Cauae  of  aeddent  cannot  be  preaumed  but  muat  be  eetabliahed.     Minerly  ▼. 

Klngabury  Conat   Co.      (N.   T.)    88 

Whoever  fllea  petition  under  act  existence  of  beneficiary  at  time  of  hearing 
la  eaaential  to  award  and  muat  be  afflrmatlvely  ahown. — ^Though  deceaaed 
employee'a  father  and  mother  were  aeen  at  their  realdence  in  Ruaaian 
Poland  in  Auguat  1915,  preaumption  of  continuance  of  life  la  inauf- 
ficlent  for  neceaaary  ahowlng  of  exlatence  of  benefidariea  at  time  of 
hearing  86  montha  later,  country  In  meantime  having  been  over-run 
by  hoatlle  armiea  and  devastated.     Nat'l   Zinc  v.  Ind.  Comm.     (Ill )    . .     81 

Where  railroad  foreman  was  killed  by  oar  of  hia  employer,  atanding  on  aide 

•  track  In  lumber  yard,  waiting  for  his  men  to  arrive  ao  he  could  direct 

them,    and    no    connection    of    deceaaed    with    Interatate    commerce    waa 

•hewn    award    under    act    will    not    be   diaturbed.    Sacoomano    v.    Oraaae 

River  R.   Corp.    (N.   T.)    808 

Railroad  realating  payment  of  compenaatlon  for  death  of  employe  on  ground 
he  waa  employed  In  interatate  commerce  haa  burden  of  proving  auch 
fact     Smith  v.  Philadelphia  ft  R.  Ry.  Co.   (Pa.)    818 
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Applicant  ba«  burden  of  fumtehlnir  •vldenoe  from  which  Inference  -can  be 
levltima<telr  drawn  that  accident  arose  out  of  and  in  the  course  of  em- 
plosrment.      Thler    v.    Widdifleld.    (Mich.)     S89 

Where  employee's  body  was  found  on  pavement  under  window  of  mill  where 
he  worked,  and  there  was  no  evidence  of  suicide  or  murder. presump- 
tion against  commission  of  crime  is  sufflclent  to  support  evidence  that 
death  resulted  from  accident  —  burden  is  on  claimant  to  show  that 
death  was  caused  by  accidental  injury  arising  out  of  employment, 
filparks  Milling  Ca   v.  Indus.   Comm.    (111.)    299 

Where  intoxication  of  employee  i*  pleaded  as  defense,  defendant  has  bur- 
dent  of  afllrmatively  establishing  such  intoxication.  Hartford  Aco.  & 
Indem.    Co.    v.    Durham.    (Tex.)     S96 

Where  claimant  dependent  on  deceased  son,  received  support  from  son's 
eaminffs  or  rent  of  son's  house  It  is  fair  inference  that  expenses  of  house 
paid  by  son  were  paid  with  rent.     Bloslna  v.  Castile  inning  Co.   (Mich.)  827 

One  claiming  compensatioa  has  burden  of  proving  statutory  essentials  of 
case  and  mu«t  establish  that  injuries  arose  out  of  employment  —  where 
minor  girl  was  accustomed  to  take  elevator  In  ooimlng  to  and  from 
work,  or  In  course  of  work,  and  was  so  killed,  finding  she  was  engaged 
in  duties  of  employment  held  not  unreasonable  Inference  —  There  is 
natural  presumption  that  one  charged  with  performance  of  duty  found 
Injured  sA  place  where  duty  may  have  required  him  to  be  Is  Injured 
in  course  of  and  as  consequence  of  employment.  Saunders  v.  New  Bng- 
land    Collapsible    Tube    Ca    (Conn.) 271 

Where  railroad's  servant  was  injured  In  course  of  employment  burden  Is 
on  railroad  to  show  case  Is  controlled  by  federal  act  making  negligence 
the  test  of  liability.     Knorr  v.   Central   R.   R.   of  N.   J.    (Pa.)    497 

Wife  living  with  husband  and  claiming  compensation  for  deaAh  of  son  will 
be  presumed  supported  by  husband  and  to  rely  upon  hiin  alone.  Mc- 
Donald v.  Great  Atlantic  A  Pacific  Tea  Co.    (Conn.)    B2B 

Injured  employee,  entitled  to  compensation,  who  has  left  locality  of  em- 
ployment without  commission's  consent.  In  violation  of  its  rules,  has 
burden  of  showing  he  had  good  cause  for  failure  to  procure  consent 
and  that  absence  has  not  prejudiced  employer,  insurance  carrier  or  state 
fund,  and  did  not  prolong  period  of  disability.  Varoukas  v.  Indua  Comm. 
of    Utah.     (Utah) 598 

Burden  is  upon  injured  employee  to  show  that  Illness  resulted  from  excep- 
tional exposurcL     Bngels  Copper  Mining  Co.  v.  Indus.   Ace.  Comm.    (Cal).   624 

Precumption  Is  that  deceased  was  In  performance  of  duty  to  close  windows 
when  killed  by  collapse  of  building  from  tornado.  Reld  v.  Automatic 
Elec.    Washer    Co.     (Iowa.)     662 

Where  employer  has  rejected  act.  and  employee  is  injured,  there  is  pre- 
sumption that  Injury  was  proximately  caused  by  employer's  negligence. 
Mitchell    V.   Mystic  Coal   Co    (Iowa.) 657 

I    404.     ADMISSIBILITT. 

Rule  that  dying  declarations  are  admissible  In  civil  cases  as  followed  and 
applied  in  compensation  case.     Vassar  v.  Swift  &  Co.    (Kan.)    166 

In  issue  as  to  percentage  of  loss  of  use  of  employe's  injured  member  It  is 
'  competent  to  prove  conditions  such  as  comparative  ability  to  do  certain 
things  in  use  of  injured  member  before  and  after  accident.  Interna- 
tional  Coal   A  Mining  Co.   y.   Indua    Comm.    (111.)    278 

Hefirsay  statements  In  report  of  commission  to  make  investigation  are  not 
competent  evidence.     Bloxina  v.   Castile  Mining  Co.    (Mich.)    827 

Affidavit  of  fellow  employee,  in  army  at  time  of  trial,  that  deceased  em- 
ployee was  attempting  to  close  windows,  part  of  duty  at  time  of  acci- 
dent, should  have  been  considered  as  evidence.  Reld  v.  Automatic  Blec- 
Washer    Ca    (Iowa)     662 

f    40S.     WEPOHT   AND    SUPPICIENCTT. 

(1).      In    general. 

Finding  of  commission  in  favor  of  claimant  as  to  cause  of  injury  to  work- 
.  Jnan,  must  rest  on  legal  foundation,  not  on  presumption.     Nestor  v.  Pabst 
Brewing   Co.      (N.    T.)    85 

In  action  by  compensation  insurer,  evidence  held  to  show  conclusively  that 
deceased  employe  was  guilty  of  contributory  negligence  In  stepping  Into 
elevator  shaft.      Globe   Indem.    Ca    v.    Hook    (Cal.)    127 

Evidence  of  employer  as  to  acceptance  of  counter  offer  of  Indenmlty  com: 
pany  on  receiving  application  stating  minimum  premium  held  not  suf- 
ficient upon  which  to  base  finding  that  employer  accepted  oflCer  prior  to 
accident  —  Evidence  held  tnsufncient  to  support  finding  that  local  agent 
of  company  had  authority  to  bind  company  by  parol  from  application 
—  Finding  that  it  was  custom  and  practice  that  employer  was  covered 
from  date  of  application  where  terms  were  not  unconditionally  accepted 
by  company  held  not  supported  by  evidence.  Western  Indem.  Ca  v. 
Indus.    Aca    Comm.     (Calif.)     256 

Claimant  has  burden  of  proof  that  Injury  was  accidental  but  proof  may  be 
direct  or  olrcumstantiaU     Steel   Sales  Corp.   y,   Indus.   Comno.      (111.)    ..  808 
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CommlOTlaB  It  not  |iwtlfl«d  Id  flndlBir  (vr  om  partr  to  procooAltis  ¥ocauM 
thoro  to  oomo  ovidoBoe  which  would  Snmatj  flndltic  nor  should  tt  booo 
flndlnc  on  tootimony  which  facto  and  olrcanwtonooo  show  to  ho  nntmob 
Hafor  WaOhod  Coal  Co.  ▼.  Indus.  Comin.  <ni.>    ttt 

(S).     Relation  of  partioo. 

ETldetico  held  not  tufflclont  to  eoUhlloh  that  pUOntlff  when  Injured  was  em- 
ployed hy  euhcontraetor  and  that  ho  wa«  entitled  U>  recovery.  Spenoer 
V.  Ifarfhall  (Kan.i   M» 

Evidence   held   to  show   that   defondanta   wore   operating .  drilling-machinery 

on  which  plaintiff  was  Injured  there  waa  not  aufllclent  evidence  to 

•how  that  plaintiff  waa  euhcontraetor.  Spencer  v.  Marshall   (Kan.)    ....  B19 

(3).     Acceptance  or  rejection  of  statute. 
Held  that  there  waa  no  oWdonoe  from  which  acroemont  to  pay  compenoaUon 
for  injury  wlthU  ono  year  after  accident  oonid  ho  Inforrod.  Randolph  v. 
Hammorsloy  UfM-   Oo.    (N.   J.)    W5 

<4).     Injury  ariatnc  out  of  and  In  course  of  employment. 

findlnv  of  commission  that  docoasod  employoo,  who  nover  rosunod  work 
after  injury  and  died  after  fall  In  stroec.  died  aa  result  of  valvular  heart 
disease  scvravated  by  prevloiM  Injury,  held  net  warranted.  Iffostor  r. 
Pabst     Brewing    Co.     (N.     Y.)  tS 

Finding  of  commission  that  certain  aooldent  was  caaaod  hy  *'oncophalitls^. 
necessarily  Involvtaic  flndlnv  thai  claJmast  suffered  fractured  akull.  was 
not  sustained  where  there  waa  no  evidence  that  the  disease  waa  caused 
hy   fractured   skull     Donovan    v.    AUIanoe    Bloc   Ca    (N.    Y.)  7T 

Finding  by  board  that  death  resulting  from  oardnoma  had  been  hastenod  by 
accident  hold  warranted.  Whittle  v.  Nafl  Aniltno  *  Chem.  Co^ 
(Penn.)     If « 

Evidence  held  to  sustain  flndlnr  of  board  tha:t  death  of  enriseor  killed  In 
falllnff  from  train  carrying  employees  from  mine  where  ho  waa  employed 
occurred  by  reason  of  special  hazards  Incident  to  his  work»  arlsinc  out 
of  employment.     Indian  Crook  Coal  A  Adnlng  Co.  v.  Wohr.     (Ind.)    ....     tl 

Evidence  held  to  sustain  commission's  award  for  partial  loss  of  use  of  em- 
ployee's hand,  based  on  ovidenoo  that  Infection  cansinr  less  resulted  In 
course  of  employment  and  not  from  employee's  act  in  acrapinr  calloua 
from   hand  with  knife.   Challonco  Co.   v.   Ind.   Com.    (111.)  14 

Where  carpenter  brulsod  hand  in  uslhg  screwdriver,  resulting  In  felon.  In- 
Jury  cannot  be  ileemed  caused  by  "accident"  evidence  held  Insufident 
to  show  that  felon  resulted  from  pressing  of  screwdriver  with  palm  of 
hand.     Woodruff  v.  R.  H.  Howes  Const.  Co.     (N.  Y.)    7S 

Compensation  was  properly  awarded  for  death  of  employee  of  printing  eo- 
tablishment,  found  on  concrete  floor  with  fractured  skull  between  two 
rolls  of  paper  where  there  were  also  other  obstruotlona  In  dark  room. 
Graffe  v.   Art  Color  Printing  Co.      (N.   Y.)    U 

Award  by  commission  made  by  theory  that  servant  died  as  result  of  carbon 
monoxide  poison  incurred  during  employment,  held  supported  by  sub- 
stantial ovldenca.  Amalgamated  Sugar  Co.  v.  Indus.  Comm.  of  Utah.  112 

Evidence  held  sulOcleat  to  support  Jury  finding  that  hernia  for  which  com- 
pensation was  granted  did  not  exist  in  any  degree  prior  to  injury,  though 
It  was  undisputed  that  employee  had  another  hernia  prior  to  Injury. 
XL  8.  Fidelity  4b  Chiar.  Co.  ▼.  Ross  (Tex.)    tit 

Evidence  held  Insuffleient  to  suotain  finding  that  pain  to  which  employee 
was  subject  had  been  reaaonably  necessary  result  of  employment — ^Nor 
that  employe  had  neurosis  or  any  dtoeaae.     Plmentafs  Case.   (Kaon)    ..  ItS 

Evidence  discloses  no  facts  which  will  Justify  Inference  that  "Hodgldn's 
dtoease"  resulted  from  ulcers  In  nose  or  that  they  were  caused  by  In- 
haling fumes  of  add  used  In  occupation.  State  ex  rel.  Johnson  Hardware  Ca 
V.    District  Court  of  Carver  County.    (Minn.)    itt 

Evidence  that  lightning  struck  employer's  house  and  that  employee  was 
killed  while  standing  near  electric  light  wire  In  bam  which  was  not 
atruck,  held  Insuffleient  to  warrant  finding  that  death  was  from  Injury 
arising  out  of  employment  Thior  v.   WIddtfiold.    (ICIoh.)    ttt 

Claimant  may  show  that  death  was  ccMised  by  accidental  injury  arising  out 
of  employment  by  circumstantial  as  well  as  direct  evidence  but  award 
cannot  be  based  on  surmise  or  oonjooture  —  whore  employee's  body  was 
found  on  pavement  under  window  of  mill  where  he  worked,  evidence 
hold  sufficient  that  desith  arose  out  of  employment.  Spartcs  Milling 
Co.    V.    Industrial    Comm.    (IIU) ttt 

In  proceeding  for  death  of  omployeo  struck  by  lightning  after  having  left 
road  on  which  he  worked  evidence  hold  to  Justify  finding  that  he  waa 
seeking  shelter  from  storm  when  killed.  State  Road  Comm.  V.  Indna. 
Comm.    of   Utah.    (Utah.)    4t4 

Evidence  that  employeo's  sight  began  to  fall  shortly  after  injury  to  one  eyo 
and  that  in  seven  months  he  lost  sight  of  both  eyes  with  expert  testi- 
mony that  condition  may  have  resulted  from  Injury,  held  sufficient  to 
support  finding  that  bUndaess  was  due  to  Injury.  Indiana  Power  ft 
Water   Cov    v.    Miller.    (Ind.) tit 
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▲ward  toe  Injuiy  to  0y«fl!£ht  of  omployee  burned  In  course  of  duties  held 
wairajited  thouirh  oculists  testified  that  defective  eyesirht  was  from  other 
causes,  thore  beinr  testimony  that  he  previously  had  no  ocular  defect. 
iUlna  ▼.  Standard  Gaslight  Co.  of  City  of  N.  T.  (N.  T.) 4f0 

Bvldenoe  held  to  sustain  conclusion  of  commission  that  employee  con- 
traoted  lafluensa  In  coarse  of  employment  City  ft  County  of  San  Fran- 
cisco y.  Indus.   Aee.   Cmnm.    fCallf.)    428 

Finding  that  disease  was  accelerated  by  accident  held  legitimate  inference 
from  ovidence.     FInkleday  ▼.   Henry  Helde.  Inc.    (N.   T.)    €64 

In  proceeding  for  death  of  servant  from  peritonitis  following  operation, 
finding  that  death  resulted  from  accidental  Injury  In  course  of  employ- 
ment held  not  sustained  by  evidence.  Hoffman  v.  Pierce  Arrow  Motor 
Car    Coi    <N     Y.)    6M 

Evidence  held  to  warrant  finding  that  cerebral  hemorrhage  was  result  of 
accident.     St    Clatr  v.    A.   H.   Meyer  Music   House   (Mich.)    «40 

Findings  of  trial  court  la  action  under  act  held  sustained  by  suffloiont  evi- 
dence. State  ex  rel.  George  D.  Taylor  &  Sons  v.  District  Court  of  Ram- 
sey ■  County    (Minn.)     698 

Where  employee,  whose  duties  required  him  to  visit  local  agents  or  dealers 
in  state,  was  killed  when  sheriff's  posse  attompted  to  stop  automobile  In 
which  he  was  riding,  held  that  findings  that  Injury  was  accidental  and 
arose  out  of  and  in  the  course  of  employment  are  sustained  by  evidence- 
evidence  does  not  call  for  finding  that  employee  was  Injured  by  act  of 
third  person  or  fellow  employee  so  a«  to  be  excluded  from  compensa- 
tion.    Wold  V.  Chevrolet  Motor  Co.    (Minn.) 699 

Evidence  held  to  sustain  finding  that  deceased  accidentally  drowned  him- 
self while  engaged  in  duties  la  course  of  employment.  Kropf  y.  Mich. 
Bean   Csi    (Mich.)    686 

Evidence  that  employee  contracted  Incapacitating  disease  whilo  working  un- 
der direction  of  superintendent,  held  sufllclont  to  sustain  award.  En- 
gels  Chopper  Mining   Co.   v.   Indus.   Aoe.   Comm.    (Cal.) ..\  6S4 

Evidence  held  to  Justify  finding  in  employee's  favor.     Hackley-Phelps-   Bon- 

nell    Ca    v.    Indus.    Comm.    (Wis.) 714 

Evidence  beM  sufileient  to  show  that  servant  was  in  part  of  building,  where 
killed,  pursnanc  to  duty  and  was  killed  in  employment  Reld  v.  Auto- 
matic Rlec.    Washer  Co.    (Iowa)    668 

(i).     Dependents. 

Evidence  held  Insnfflcient  to  sustain  finding  that  claimant  made  average 
weekly  wage  of  $28.84  when  her  regular  wages  were  $1.60  per  day. 
Vaughn    V.    Baraet    Leather    Co.    (N.    Y.)  90 

Proof  that  deceased  employee,  nineteen  year  old  farmer  boy  who  was  par- 
entis chief  help  on  rented  farm,  sought  temporary  employment  to  ob- 
tain money  with  Intent  to  return  to  assist  parents  who  were  poor  and 
falHng  in  health  and  strength,  held  to  Justify  finding  that  they  were 
dependent      Southera    Surety    Co.    v.    Hlbbs.    (Tex.)     884 

Bvldenoe  held  to  show  actual  dependency  on  son — where  persons  of 
limited  meanSk  otherwise  entitlod  to  compensation,  actually  received 
oontrlbutloRs  for  support  ftrom  wages,  fact*  constitute  evidence  strongly 
tending  to  estabieh  dependency.  Day  v.  Sioux  Falls  Fruit  Co.  (8.  D.)....816 

Held  where  decedent  gave  mother  practically  all  wages,  yet  as  father  was 
In  good  health  and  followed  occupation  and  olster.  earning  $180  a 
month  contributed  nothing  to  support  of  parents,  finding  that  parents 
were  not  dependent  was  warranted.     Rudniek  v.   White  Braa    (I>eL>....118 

Fact  that  relator  was  voluntarily  living  apart  from  husband  removed  pre- 
sumiptlon  of  dependency  and  evidence  shows  no  actual  dependency  with- 
in  act     Kile  V.   District  Court.   Hennepin  Co.    (Minn.)    844 

Testimony  as  to  dependency  sufilcieRt  to  make  applicable  statutory  presump- 
tion. In  connection  with  documentary  hearsay  evidence,  will  sustain 
finding.     Hanson  y.  FIlnn-O'Roarke  Co.,  Inc.   (K.  Y.) 476 

Findings  hold  to  establish  partial  dependency  of  father  and  mother  of 
deceased.   Geo.   A.   t^owe  Co    v.   Indus.   Comm.   of  Utah.    (Utah.)    511 

Evidence  held  to  establish  that  aged  mother  In  poor  circumstances,  resid- 
ing in  Italy,  whose  children  lived  In  this  country  and  to  whom  deceased 
had  been  sending  periodica!  sums  for  her  support,  was  entitled  to  com- 
pensation  as  dependent.     Venuto  v^    Carter   Lake   Club.    (Neb.)    694 

Evidence  held  insufficient  to  support  finding  of  dependency  on  part  of  mother 
and  Infant  brother  of  decedent  who  paid  mother  $15  per  week.  Fosfcet 
V.   A.  J.   Buschmann  Co.    (N.   Y.)    668 

Evidence  held  to  Justify  findings  that  at  time  of  accident  claimant  widow 
was  living  apart  from  husband  for  Justifiable  cause,  and  was  dependent 
within  meaning  of  sUtute.     Gates  v.   A.   G.  Dewey   Co    (Vt) 719 

(6).     Compensation. 
Evidence  held  to  sustain  finding  as  to  amount  of  dally  earnings  of  others 
of  same  class  as  deceased  employe  doing  same  work  during  preceding 
year.   Southern   Surety  Co.   v.   Hlbbs.    (Tex.) 184 
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Whore  eiaployee   had  rec«lYed  compenMitloa  while  out  of  work  becsxise  of  . 

Injury  and  returned  to  work  and  had  been  thereaftec  dl»oharsed,  evl-  'm 
dence  held  to  tuataln  finding  that  he  had  recalned  hie  cai>aciity  for  ■ 
work  before  beinr  dlecharfod.  BlanchI  r.  Board  of  Com'ra  of  Port  of  1 
Kew    Orleanec    (La.) tl7  ] 

An  action  tor  death  of  employee,  held  under  facta  that  ooort  properly 
awarded  lump  aum  rather  than  weekly  allowanca.  Hartford  Ace  A 
Indem.    Ca    r.    Durham.     (Tex.) S9S 

Evidence  held  Ineufflclent  to  prove  employee  wa«  eufferlny  permanent  par- 
tial dlcabllity  beyond  lose  of  one  fln^er,  for  which  he  received  compen- 
eatlon,  by  reaaon  of  atlfTneMi  of  two  other  flnsera  Hardin  v.  Ulgglnm 
Oil    ft    Fuel    Co.    (La.)    446 

Award  for  loee  of  72%  of  use  of  hand  becauee  of  loea  of  thumb  and  fore- 
finder,  based  aolely  on  table  adopted  by  reaolutlon  c€  oommiaalon  flzlnv 
percentage  ot  loea  of  uae  of  hand  ocoaaloned  by  apedfled  Injurlea,  must 
be  set  aside.     Bubniak  v.  John  K.  Stewart  A  Bona    (N.  T.)    S77 

I    40«.  DEPOSITIONa 

I   407.  TRIAL  OR  HEARING  BT  COURT. 

I  40t.  IN  GENERAL 

f    401.  TIME   AND   PLACE   OF   HEARING. 

f    401 V4.     QUESTIONS    FOR    JURY. 

Evidence  held  suffldent  to  take  to  jury  question  of  declarant's  fear  of  im- 

pendlnr    death    and    question    of    credibility    of    declarations.    Vassar    v. 

Swift    A     Ca     (Ka&a •• ^ff 

Evidence  held  sufllclent  to   take  to  Jury  contention   that  injury  was  result 

of  blow.  Stewart  ^  Co    v.  HowelU   (Md.)    4SS 

I    410.     INSTRUCTIONS. 

Where  company  became  subrogated  to  rights  of  widow  and  heln  to  rooover 
against  straaser  for  death  of  employee  by  paying  compensation,  and 
where  only  damage  pleaded  and  supported  by  widow,  instruction  author- 
ising recovery  to  two  sons  as  well,  was  erroneous.  —  Admission  by  de- 
fendant's counsel  that  ri^ht  of  widow  and  heirs  to  recovery  vested  in 
insurer  who  paid  fees  does  not  warrant  charge  authorising  insurer  to 
recover  damages  to  sons  of  deceased  where  it  pleaded  only  damage  to 
widow.     MasSk   Bonding  ft  Ins.  Cou  v.  Los  Angeles  R..  Corp.   (Calif:)    ..  tit 

Requested  instruction  that  jury  has  no  ri^ht  to  find  defendant  employer 
ruilty  of  negligence  unless  there  is  evidence  to  support  it,  nullifies  statu- 
tory presumption  againat  employer  jrejecting  act  Mitchell  v.  Mystic 
Coal   Ca    (Iowa)    657 

f  410%.  TRIAL  OR  HEARING  BT  COURT— VERDICT  AND  FINDING& 

It  Is  suffldent  that  employer,  who  has  rejected  act,  sued  for  Injury  to  em- 
ployee, has  not  negatived  or  rebutted  statutory  presumption  of  negli- 
gence.    Mitchll  T.   Mystic  Coal  Co.    (Iowa)    6S7 

I   411.     JUDGEMENT  OR  DECISION. 

f  411 H.     EXB(njTION    AND    ENFORCEMENT    OF    JUDGMENT    OR 

AWARD. 

I    411 H.     NEW   TRIAU 

Where  woman,  alleged  wife  and  dependent  of  deceased  workman,  recovered 
judgment  against  employer  under  act,  subsequuently  dying  herself,  and 
where  judgment  was  revived  in  name  of  her  administrator  and  where 
on  new  trial  It  was  shown  she  was  not  wife  of  deceased,  held  judgment 
should  have  been  set  aside  and  new  trial  granted.  Btokes  v.  Morris  A 
Ca     tKan.)     444 

I  412.  APPEAL  OR  OTHER  PROCEEDING  FOR  REVIEW. 

Court  has  power  to  reverse  judgment  in  proper  case  if  ovidence  shows 
Inadequacy  in  amount  of  verdict,  or  to  reverse  judgment  that  appears 
excessive  and  grant  new  trial  unless  remittitur  be  filed  in  such  sum 
as  court  may  deem  just.   Brown   v.    York   Water  (}o.    (Neb.) Itl 

Where  demand  for  oompensatlon  was  not  made  In  time  required  and  no 
allegation  of  incapacity  was  made,  yet  where  there  was  evidence  of  in- 
capacity, judgment  should  not  be  reversed  and  cause  dismissed  on  em- 
ployer's appeal  but  case  should  be  remanded  to  lower  court.  Georgia 
Casualty    Co.    v.    Ward.     (Tex.) tS8 

Where  answer  was  general  denial  and  at  trial  it  was  shown  that  no  notice 
of  accident  was  given  to  employer  as  required,  and  record  failed  to  show 
thatt  question  was  called  to  attention  of  court,  held  it  is  too  late  to 
raise  question   on  appeal.   Vassar  v.   Swift  ft  Co.    (Kan.) ..lit 
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Only  QQMtloni  of  law  are  reviewable  by  court  m  compensation  cases  — 
Wbether  evidence  sustains  flndlnv  of  fact  does  not  become  question  of 
law  unless  all  reasonable  anid  impartial  minds  would  reach  only  one 
conclusion  —  flndlng  that  relator  was  voluntarily  living  apart  from  hus- 
band must  stand-  State  ez  rel.  Kile  v.  District  Court,  Hennepin  County. 
(Minn.)      844 

I   41S.        PROCOBDINGS   BEFORE  BOARDS  OR  COMMISSIONS. 
(7).   

Issue  of  dependency  being  one  of  fact,  commission's  conclusions  will  not  be 
interfered  with  If  supported  by  substantial  evidence,  and  If  commission 
erred  In  findings  of  fact  and  conclusions,  court  cannot  correct  error. 
McVlcar  v.    Indus.   Comm.    of  UUh.    (Utah)    596 

I  414.     IN  GENERAL. 

I   416.     RECEPTION   OF  EVIDENCE. 

Claimant's  counsel  was  entitled  to  rely  on  stipulation  to  take  fuzther  tes- 
timony and  was  not  required  to  make  statement  to  commission  of  what 
he  proposed  to  prove  by  witnesses  he  desired  to  produce.  McVlcar  v. 
Indus.   Comm.   of   Utah    (Utah.)    S»« 

I    416.     REPORT   AND   FINDINGS    OR   AWARD. 

Courts  cannot  look  for  same  precision  In  adjudications  by  board  as  other- 
wise might  be  insisted  on  if  members  were  required  to  be  learned  In 
law.     Whittle  V.  Nat'l   Aniline  ft  Chenu   Co.      (Penn.)    IDS 

Since  provisions  of  act  as  amended  do  not  provide  for  notice  to  Insurance 
carrier  nor  making  It  party  to  agreement  for  compensation,  such  agree- 
ment, approved  by  board,  Is  binding  upon  parties  until  revoked  though 
Insurer  had  no  actual  notice  of  Its  execution  or  approval — Insurer  Is 
party  in  Interest  entitled  to  all  of  employer's  rights  Including  that  of 
sippeal  and  on  its  request  should  be  made  party,  and  Is  then  entitled  to 
apply  to  vacate  order  approving  agreement — while  board  has  power  in 
case  of  fraud,  duress  or  mistake  to  vacate  Its  approval,  application  there- 
.  for  should  not  be  to  allow  a  party  to  make  new  and  distinct  cause- 
mere  misconception  on  part  of  Insurance  carrier  as  to  law  Is  not  of  It- 
self such  mistake  as  will  authorise  setting  aside  of  agreement  approved 
by  board.     Frankfort  Gen.    Ins.    Co.   v.   Condultt.      (Ind.)    ti 

Though  not  expressly  auth<»'lzed  to  correct  its  awards  except  as  provided 
for  purpose  of  readjusting  compensation,  board  has  inherent  power  to 
correct  errors  inadvertences,  and  mistakes  in  entry  of  its  awards;  but 
such  authority  must  be  exercised  in  harmony  with  provisions  of  act  giv- 
ing courts  Jurisdiction  to  set  aside  awards.  Blair  v.  Millers'  Indem* 
Underwriters^       (Texas)     105 

IMermlnatioa  by  reforee  that  wife,  ,though  not  living  with  husbsand  at 
time  of  death,  was  actually  dependent  on  him  for  support,  was  finding 
of  fact  and  should  have  been  so  stated  instead  of  stated  as  oonclusioa 
of   law.    Morris   v.    Tough    Coal    ft    Supply   Co.    (Pa.) SIO 

Commlsloner  need  not  include  in  present  award  injury  whose  ex/tent  or 
prognosis  cannot  be  then  determined. — Expression  on  belief  by  com- 
missioner has  no  place  In  his  finding  and  must  be  disregarded.  Saddle- 
mire   V.    American    Bridge    Ca    (Conn.) ISO 

Right  to  sue  under  act  Is  not  dependent  on  notice  of  Intent  not  to  abide  by 
award.     Texas  Employers'   Ass'o.    v.   Roach.    (Tex.)    400 

Where  there  is  no  voluntary  payment  by  employer,  and  commission  must 
determine  compensation  for  death  of  employee,  it  is  its  further  duty  to 
determine  person  entitled  to  same.  Henry  Pratt  Co.  v.  Indus.  Comm. 
(111.)     iU 

Claimants  having  established  partial  dependency,  award  based  on  average 
weekly  wage  of  deceased  was  not  invalid  because  commission  failed  to 
make  finding  as  to  amount  ot  daily  wage.  Gea  A.  Lowe  Ca  v.  Indus. 
Comm.    of    Utah.    'Utah.) 511 

Where  claim  filed  with  commission  by  widow  and  report  of  accident  filed 
by  insured  both  stated  that  deceased  was  employed  by  insured,  and 
where  insurance  carrier  did  not  ask  for  hearing  or  appeal  from  award 
by  commission  but  commenced  pasnnent  of  compensation,  it  could  not 
thereafter  obtain  relief  on  ground  that  deceased  was  not  employed  by 
insured,  in  absenco  of  allegations  of  fraud,  intentional  concealment  or 
that  it  was  prevented  from  obtaining  knowledge  of  all  facts.  U.  S. . . 
Fidelity  ft  Guaranty  Co.   v.   Taylor   (Md.) 468 

Commissioner  who,  supposing  employee  deprived  of  sight  of  right  eye  was 
not  one-eyed  man  as  was  case,  approved  voluntary  settlement  on  that 
basis,  held  empowered  to  reopen  award  on  basis  of  total,  permanent  in- 
capacity.     Fair    V.    Hartford    Rubber    Works.    (Conn..)     621 

Findings  and  award  under  act  need  not  recite  details  of  procedure.     Hack- 

ley-Phelps-Bonnell  Co.  v.  Indus.  Comm.   (Wis..) 724 
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Finding  of  commlMlon,  which  faili  to  show  employee's  knowledge  of  lajunr. 
written  notice,  or  <uccufle,  la  inmtfllcleiu  to  eoetaln  award— «.w&rd .  cannot 
be  aufltatned  In  absence  of  ench  knowledge  or  notice  thoadi  evidence 
•howa  knowledge  and  exouee  for  failure  to  ^ve  written  notice.  Standard 
Cabinet   Co.    v.    LAndgrave    (Ind.) «S4 

I    417.   PR0CBBDIN08    BBFORB    BOARDS    OR    COMMISSIONS— RB- 

VIBW  BT  COURT  IN  OENBRAU 

(1).     Nature  and  form  of  remedy. 

Where  board**  award,  though  erroneously  aatered  against  one  whe  was  not 
a  party,  was  one  that  claimant  did  not  wish  to  oonsent  to  his  only 
remedy  was  to  give  notice  of  dissatisfaction  and  bring  salt  to  set  It  asides 
Blair  V.  Millers'  Indem.  Underwriters.     (Texas)    lOS 

Amendment  of  aot  to  provide  review  of  decisions  of  oonunlsslon  on  cer- 
tiorari or  review  in  Supreme  Court  in  flrst  instance  Instead  of  district 
court  held  not  to  have  affected  cases  pending  and  being  prosecuted 
prior  to  time  amendment  became  effective.  Indus.  Comm.  v.  Agee. 
(Utah)     114 

Prooeedtttgs  under  act  are  purely  statutory  and  appeal  to  court  Is  in  nature 
of  oertlorart      Morris  v.  Tough  Coal  ft  Supply  Co.    (Penn.) tlO 

District  courts  be)rg  courts  of  original  Jurisdiction,  it  was  with  constitu- 
tional power  of  legislature  to  provide  in  act  that  trial  of  compensation 
cases  in  district  court  should  be  de  novo  but  power  giving  court  is 
that  of  review  rather  than  trial  anew.  WUlis  v.  Pilot  B«tU  Mlatag 
Co.    (Moat.)     Mi 

(S).     Certification  of  Questions  of  laws. 

(8).     Certiorari. 

1^  reviewing,  on  certiorari,  award  under  set  by  oemmissfon.  oircuU  courts 
exercise  special  Jurisdiction,  conferred  by  act  and  cannot  maintain  such 
proceeding  by  virtue  of  general  powers— Only  olreuit  court  of  county 
where  someone  of  parties  defendant  shall  be  found  has  Jurisdiction  to 
issue  such  writ  of  certiorari  and  writ  issued  by  court  of  county  wherein 
none  of  parties  defendant  reside  is  in  excess  of  Jurisdiction.  Central 
Illinois  Public  Service  Co.   v.   Industrial  Com.  et  ai.      (IlL)    • 

Though  circuit  court  of  county  which  issued  such  writ  was  without  Jurisdic- 
tion because  none  of  parties  defendant  reside  in  county,  court  having 
issued  writ  may  nevertheless  transfer  proceeding  to  court  of  county 
wherein  someone  of  defendants  reside  and  which  has  Jurlsdictioa.  Cenfl 
111.    Pub.    Berv,    Co.    v.    Ind,    Comm.      (111.)    » 

(SH).     Injunction. 

(«H).     Decisions  reviewable. 

Word  "award"  in  act  authorixes  appeal  within  SO  days  from  date  of  award, 
does  not  limit  writ  of  appeal  to  matter  wherein  compensation  has  been 
awarded  or  denied,  and  appeal  lies  from  final  order  of  board  denying 
application  by  Insurer  to  set  aside  approval  of  agreement  Frankfort 
Qen.    Ins.    Co.    v.   Condultt.      (Ind.)    tt 

(S%).     Right  of  review. 

(»%).     Partlea 

(S%).     Proceedings  for  appeal  or  other  form  of  review. 
(4).     Presentation  and  reservations  of  grounds  of  review. 
(4%).     Record. 

(4V&).     Transfer  of  cause. 

Transfer  of  controversy  to  court  by  bringing  suit  te  set  asids  awsj^  does  not 
affect  board's  right  to  correct  clerical  errors  when  such  are  manifest 
from  record  oi  proceedings  la  sasM  manner  as  Judicial  tribunals  by  nunc 
pro  tunc  orders — Where  claimant  gave  notice  of  refhisal  to  accept  award 
and  brought  suit  to  set  it  aside,  notice  was  insufliclent  though  board 
thereafter  changed  award  to  make  it  run  against  insurer  who  was  party 
to  proceeding  instead  of  against  stranger,  since  subsequent  entry  was 
merely  to  correct  error.     Blair  v.  Mllleni^  Indem.  Underwriters.    (Texas)  lOS 

Appeal  entered  thirty-one  days  after  decision  of  Commission  is  too  late  and 
court  obtains  no  Jurisdiction.     Holland  Mfg.   Cow  v.  Thomas.    (Md.) 114 

Suit  for  certiorari  was  begim  by  filing  praecipe  for  writ  —  where  emplosre 
filed  in  time  such  precipe  for  scire  facias  court  can  thereafter  tasue 
alias  writs  to  replace  those  lost  before  service  on  commission  or  «m- 
plo^ror.     Oriental  Laundry  Osw  v.  Industrial  Comm.    (III.)    tt7 

Reference  in  appeal  to  testimony  taken  by  commissioner  in  proceedings, 
making  transcript  thereof  part  of  appeal,  does  not  bring  transcript  be- 
fore court — Finding  for  award  under  act  is  not  reviewable  In  absence  of 
transcript     Gates  v.  A.  O.  Dewey  Oo.   (Vt) tl» 
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Where,  without  direct  authorisation  of  Oovemor,  Attorney  General  brought 
action  In  court  to  review  award  of  commLMion,  and  Oovemor  did  not  act 
to  d^ect  him  to  brins  action  until  after  period  of  time  aet  by  act  from 
date  of  order  or  award,  court  was  without  jurladictton  of  action,  deapite 
Governor's  nunc  pro  tunc  direction  to  Attorney  General,  and  motion  to 
dismiss  should  be  irranted.     State  t.  Indua.  Comm.   (W1&)    781 

N'otlce  of  appeal  from  compensation  award  may  bo  waived  where  petition 
for  review  is  filed  within  time  required  by  law.  Mucha  v.  Morrla  ft 
Co.    (Neb.)    708 

Petition  for  certiorari  to  review  order  of  commissioa  will  be  denied  where 
petitioner  includes  privilege  of  filing  reply  to  commission's  answer  show- 
ing that  findings  complained  of  are  sufllclently  supported  by  evidence. 
Wetern    Indem.    Co.    v.    InduAi    Ace.    Comm    (Cal.) 646 

(6).      Trial    or   review. 

Assignment  of  error  on  appeal  from  award  by  board  that  award  Is  con- 
trary to  taw  Is  sufficient  to  present  queatton  of  suflldency  of  evidence. 
Kramer  v.   Huntington   Steel  Foundry  Co.    (Ind.)    1S4 

Assignment    of    error    that    award    was    contrary    to    law    presents    qnestlon 

as  to  sufllctency  of  evidence.     Alexander  Box  Coi  ▼.  Cutshall.  CInd.) 1S6 

Refuaa)  of  trial  ^dge  to  define  word  "dependents^*  was  not  orroweoiw  as 
•tatnte  Haalf  failed  to  define  It.  Southern  Surety  Co.  v.  Hibba.   (Tex.>....»4 

On  rovlew  of  award  by  commlsstoa,  employer  cannot  object  to  testimony 
mm  hearsay  which  ho  brought  out  by  cresa  examlaaUan  of  applicant 
where  he  made  no  objeetton  or  motkm  to  striko  U  from  record.  Steel 
Sales  Corp.   r.   Indua    Comm.    (III.)    808 

On  appeal  from  award  of  commlaslonor,  entire  finding  and  memorandum 
decision  are  to  be  read  together  as  whole.  Saundoca  t.  New  England 
Collapsible    Tube    Co.     (Conn.)     271 

Employer.,  sulag  to  set  aaide  award  to  Injured  servant  by  commission,  could 
amend  complaint  by  setting  up  matter  relating  to  settlement  by  injured 
employee  with  third  party  whose  negligence  caused  Injuries.  Rarloff 
V.     Uerwla.     (Wis.)     41« 

Provision  placing  burden  of  proof  on  one  appealing  from  decision  of  com- 
mission does  not  east  added  burden  on  claimant  who  Is  denied  compen- 
sation  by  it.   Stewart   ft   Cou   v.   Howell.      (Md.)    468 

Where  it  does  not  clearly  and  Indubitably  appear  that  discretion  of  com- 
mission has  been  abtised,  its  decfsion  Is  final  and  unassailable.  McVle- 
ar  v.   Indua   Comm.   of  Utah    (Utah.) 68C 

Commission,  when  applied  to  for  himp  sum  payment,  must  exercise  Its  judg- 
ment and  discretion  as  to  best  method  of  making  compensation  in  light 
of  all  facts.     Stephenson  v.  State  Indus.  Comm.  of  Okla.   (Okla.).. 711 

Petition  for  certiorari  to  review  order  of  commission  on  ground  of  want  of 
evfdence  not  stating  material  evidence  relative  to  point,  wilt  be  denied. 
Western  Tndem.   Co.   v.   Indus.   Ace.   Comm.    (Cal.) 646 

Party  charging  fraud  In  award  in  record  on  review  by  court  under  act  has 
ample  remedy  by  offering  proof  of  such  charges,  and  may  also  show, 
if  such  be  fact,  that  document  in  record  purporting  to  be  finding  and 
award  of  commission  was  not  tn  fact  its  act. — In  action  to  set  asld« 
award,  award  will  be  presumed  to  have  been  regularly  made.  Hachley- 
Phelpe-Bonnen    Cioi    v.    Indua    Comm.    (Wi«.) 724 

Claimant   cannot,   on  appeal,   avail   himself  of  board's  nrie   making   want  of 

notice   a  defense.     Standard  Cabhiet   Co.    r.   I»andgravo   (Ind.) 664 

Court  will  not   review  findings  of  fact   by  board.     Leita  v.   Labadie   Ico  Co. 

(MIeh.)     681 

(6).     —  Questions   of  law. 

Finding  of  commission  that  engine  on  which  employee  was  killed  was  not 
engaged  tn  Interstate  ooromeree  at  thne,  held  conclusion  of  law  pre- 
senting reviewable  question  on  jurisdiction.  Hines  v.  Indus.  Ace.  Comm. 
(Cat)    628 

Legal  cenrlttslons  of  commission  may  be  reviewed.  Reld  v.  Automatic  EUec 
Washer  Co»   (Iowa)    668 

(7).     Quetionit  of  fact. 

Finding  of  commission  must  be  sustained  by  courts  where  supported  by  sub- 
stantial evidence.    Amalgam.  Sugar  (To    v.  Indus.  Comm.  of  Utah.  (Utah)  118 

Finding  of  referee,  approved  by  board,  that  claimant's  husband  while  in  de- 
fendant'a  employ  received  In  juries  by  accident  which  caused  his  deat^ 
is  conclustva.     Fern  v.  L*ennl  Quarry  Co.   (Penn.)    8$ 

Bztent  of  permanency  of  disability  Is  question  of  fact  and  when  aupported 
by  evidence,  finding  of  board  that  hand  had  not  been  rendered  perman- 
ently incapable  of  use  Is  conclusive,  and  warrants  ruling  that  compen- 
sation  for   total   incapacity  should   cease.     Barry's   Case.    (Masa)    67 

Where  evidence  tends  to  support  finding  of  board  its  award  will  not  be  dis- 
turbed on  appoal.     Kramer  v.  Huntington  Steel  Foundry  Co.    (Ind.)    164 

Award  by  board  will  be  treated  as  having  same  foroo  as  verdict  and  will 

not  ba  dlstiirbed  if  supported  by  evidenca.  Rudnick  v.  Wliiu  Brosi  (Del.)..  188 

On  appeal  from  award,  court  does  noi  weigh  ovldeooe.  Alexander  Box  Oo.  v. 
Gutihall.    (Ind.> 166 
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Dectalon   of  Commlralon  is  Anal   as   to  queatlon   of  fact    .Choctaw  .Portland 

Cement  Co.  v.   Lamb.   (Okla.,)   207 

Sufflolency  of  evidence  on  question  of  dependency  la  not  subject  to  review 
by  court  where  there  if  anbatantlal  evidence  tending  to  establish  flndlnss 
of  com ntlasl oner.  Day  v.   Sioux  Falls  Fruit  Co.   <&   D.)    SIC 

Flndlns  of  board  that  death  was  result  of  accident  arising  out  of  employh 
ment  will  not  bo  disturbed  where  there  Is  evldenco  to  sypport  IL  Board 
of  Com'rs  of  Greene  County  v.  Shertser.   (Ind-) 110 

Whether  or  not  death  was  result  of  acoident  arising  out  of  employment  was 
Question  of  faot  for  board.     Miller  v.   Bell.    (Ind.)    SIS 

Willie  board  will  not  be  reversed  for  admission  of  hearsay  evidence  If  there 
Is  any  proper  evidence  to  support  flndln^  where  there  Is  only  Incompetent 
hearsay  evidence  flndlnir  must  be  held  unsupported.  Bloslna  v.  Castile 
Mlninr    Co.     (Mich.)     SS7 

Whether  mother  who  received  110  a  week  from  husband  was  partially  de- 
pendent on  son  held  question  of  fact.  Henry  Pratt  Co.  v.  Indus.  Comrn. 
(111.)     SfS 

Findings  of  commission  on  question  of  fact  are  conclusive  where  there  is 
•ubstanjtlal  evidence  In  support.  Western  Indem.  Co.  v.  Indua  Ace. 
Comm.     (Call!)    S5S 

Where  there  was  evidence  from  which  it  could  be  Inferred  that  accident  so 
reduced  employe's  vitality  that  he  succumbed  to  Illness  causing  death, 
court  on  certiorari  will  not  disturb  board's  finding  that  death  resulted 
from  accident.     Tanner  v.   Aluminum  Castings  Co.    (Mich.)    SS7 

Question  of  dependency  Is  one  of  fact  and  court  will  not  interfere  with  de- 
edslon  of  commls^on  if  there  Is  evidence  tending  to  sustain  tt.  Alden 
Coal   Ca   V.    Indus.   Conun.    (I1L)    S74 

On  appeal  where  essential  finding  Is  based  on  Inference,  if  it  is  one  which 
reasonable  man  could  not  draw  In  reasonable  way  finding  cannot  stand  — 
court,  on  appeal  from  findings  of  commissioner,  does  not  weigh  evi- 
dence, but  may  determine  whether  finding  should  be  corrected  or  wheth- 
er there  was  any  evidence  to  support  condusions  reached.  Saunders 
V.   New  England   Collapsible  Tube   Co.    (Conn.)    S71 

Whether  fall  or  acute  cardiac  dilation  caused  death  held  question  for  com- 
mission.    Insana  v.  Nordenholt  Corp.    (N.  T.) 47S 

Decision  of  commission  is  conclusive  on  question  on  dependency  of  claim- 
ants where  sustained  by  substantial  testimony.  Geo.  A.  Lowe  Co.  r. 
Indna    Comm.    of  UUh.    (Utah.)     Sll 

Where  amount  of  compensation  awarded  by  commission  Is  sustained  by  sub- 
stantial evidence  It  Is  not  province  of  reviewing  court  to  disturb  It. 
Gea    A.   Lowe  Co.   v.    Indua    Comm.    of  Utah    (Utah)    Sll 

Finding  of  fact  by  commission,  supported  by  evidence  is  conclusive  on  ap- 
peal   from   award.   Flnkleday   v.    Henry  Heide,   Inc.    (N.   T.)    SSS 

Question  of  dependency  is  one  of  fact  and  unless  commissioner  has  applied 
illegal  standard  or  found  facts  without  evidence,  court  cannot  review 
finding.      McDonald    v.    Great   Atlantic    &    Pacific    Tea    Co.    (Conn..)    ....  SSS 

Board  Is  trier  of  facts  and  where  there  Is  evidence  supporting  finding  it  will 
not  be  disturbed.     St.  Olalr  v.  A.  H.   Meyer  Music  House.    (Mich.)    ....  S40 

Conclusion  of  commission  as  to  annual  amount  of  contribution  to  dependents 
is  question  of  fact,  not  subject  to  revlw  If  supported  by  evldenca 
Popst   V.    Indus.    Ace.    Coram.     (Cal.)    S48 

Under  provisions  of  act  as  to  payment,  duration  of  incapacity  Is  one  of  fact 
to  be  determined  as  other  questions  of  fact  aro  determined — under  act 
decision  of  commission  Is  flnaJ  as  to  all  questions  of  fact.  Stephenson 
v.   State  Indua   Comm    of  Oklahoma   (Okla) 711 

Where  there  Is  not  sufficient  competent  evidence  in  record  to  warrant  find- 
ing of  commission,  finding  is  not  conduslva  'Held  v.  Automatic  Elec. 
Washer  Co.    (Iowa;    662 

Court  cannot  disturb  award  of  commission  unless  based  on  unreasonable 
conclusion  from  evidence.  Bngels  Copper  Mining  Co.  r.  Indus.  Ace. 
Comm.    (CaJ.)    €S4 

(8).     Harmless  error. 

Findings  and  award  .of  arbitrators  and  Industrial  commissioner  should  not 
be  reversed  for  failure  to  observe  formal  rules  of  evidence  applicable 
to  trials  before  la^iv  courts  unless  it  clearly  appears  appellant  has  been 
,  prejudiced  in  some  substantial  right.  Day  v.  Sioux  Falls  Fruit  Co.  (B.  D.)..Slt 
Basis  of  computation  for  employe  working  six  days  a  week  at  |4.00  a  day 
was  124  so  that  emploer  and  Insurer  could  not  complain  of  computation 
on  basis  of  800  working  days  a  year  which  made  weekly  wages  less  than 
184.     Uintah  Power  A  Light  Co.  v.  Indus.  Comm.  of  UUh.   (Utah) 121 

(8).  Determination   and   disposition   of   cause. 
Under  provision  authorising  court  to  remand  cause  to  commission  for  fur- 
ther proceeding,  stating  the  question  required  further  hearing.  It  should 
on  appllcatdon  do  so,  there  being  merely  InsuflSclency  of  proof  as  to  ex- 
istence of  alleged  beneficiaries.     Nat'l  Zinc.  Co.  v.  Ind.  Comm.   <I1L)    ..     SI 
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When  common  pleac  nwtains  exception  to  award  of  board  and  revereee  Ita 
action  It  most  remit  record  to  board  for  further  hearing,  when,  if  fur- 
ther evidence  produced  la  merely  cumulative.  It  la  duty  of  board  to  die- 
allow  claim.  Kttca  v.  Lehlsh  Valley  Coal  Co.   (Pa.)    499 

I   4ig.     RBVIBW  OF  JUDOMBNT  OF  COURT  ENTERED  ON  AWARD 

OF  BOARD   OR   COMMISSION. 

(1).     Nature  and  form  of  remedy. 
Act  !•  unoonatitutlonal  In  ao  far  aa  attempting  to  confer  on  supreme  court 
jurtedtotion   to  try  ca^o  anew  on   appeal   from   district   court  aa   though 
matter  waa  originally  before  It.     WiUia  v.  Pilot  Butte  Mining  Co.  (Mont.)  865 

(S).     Decisions   reviewable. 

(8).      Presentation   and    reaervatlon   of   grounds   of   review. 

(t4).     Transfer  of  cause. 
Amendment  of  act  to  limit  review  by  Supreme  Court  to  writ  of  error  applied 
for  at  flrat  term  following  rendition  of  circuit  court  Judgment,  applies 
to  writ  entered  before  such  amendment  became  effective.     City  Chicago 
v.    Ind,    Comm.    (111.)     19 

(4).     Record. 

(5).      Review.  p 

Assignment  of  error  In  compensation  case  that  erred  In  entering  Judgment 
afflrmlng  decialon  of  commlaeloner  atanding  alone,  la  unavailing  for  any 
purpoaea  aa  not  pointing  out  wherein  or  of  what  alleged  error  conaista 
Day  V.  Sioux  Falls  Fruit  Co.   (S,  D.)    SIC 

In  action  for  death  of  employee,  defendant  could  not  complain  <Mr  court's 
failure  to  calculate  compensation  due  exactly  by  atatute  where  amount 
alleged  waa  leaa  than  It  would  have  been  had  statute  been  strictly  fol- 
lowed.    Hartford  Ace   ft  Indem.   Ca   v.   Durham    (Tex.) ttS 

Revisory  powera  of  aupreme  court  are  limited  in  such  consideration  on  rec- 
ord as  will  enable  it  to  sustain  where  there  la  evidence  to  aupiport 
board'a  flndlngs  and  if  on  such  findings  the  law  haa  been  properly  ap- 
plied.     Kuca   v.    Lehigh  Valley   Coal    Co.    (Pa.)    499 

(«).     Queationa  of  law  or  fact. 

Finding  by  board  of  dependency  If  baaed  on  any  evidence  or  inference  fairly 
dedudble  therefrom  will  be  sustained  though  court  might  differ  from  con- 
clusion.    Morrla   v.   Tough   Coal   A   Supply   Co.    (Pa.) 210 

Oh.  appeal  from  Judgment  sustaining  award  of  board,  court  will  examine 
evidence  and  reaaons  stated  in  adjudication  of  referee  and  board  aa  well 
as  those  on  which  opinion  of  later  court  la  baaed.  Morris  v.  Tough 
Coal    A    Supply    Co.      (Pa. ) SIO 

Finding  of  commlaalon  that  mother  of  son,  killed  In  employment,  was  partial- 
ly dependent  on  htai.  wll]  not  be  disturbed  on  writ  of  error  of  court,  con- 
firming award  of  commission.     Henry  Pratt  Co.  v.  Indua.  Comm.   (IlL)..  296 

Finding  by  board  must  stand  unless  wholly  unsupported  by  evidence.  Ho- 
gan'a  Case  (Maaa.)   Ill 

If  tn  opinion  of  commlaalon  there  waa  auflUclent  evidence  to  Justify  award, 
court  la  not  authorised  to  aet  it  aaide  becauae  it  would  have  rea^ihed  dif- 
ferent conclusion,  but'  finding  based  on  mere  conjecture  cannot  stand. 
Hafer  Waahed  Coal  COw  v.  Indua  Comm.   (111.) 298 

'Where  there  la  evidence  which  warnuita  Inferenoe  that  Injury  aroae  In  courae 
of  emplosrment,  court  on  writ  of  error  to  review  commlavlon'a  award  can- 
not hold  aa  matter  of  law  that  accident  did  not  arlae  out  of  employ- 
ment    Steel  Sales  Corp.  v., Indua  Conun.   (IlL) 808 

On  appeal  findings  of  fact  aupported  by  sufficient  evidence  and  flndlnga  of 
fact  on  aubetantially  conflicting  evidence  will  not  be  reversed  unleaa 
clearly  wrong.     Amer.   Smelting  A  Refining  Co.   v.   Caaall    (Neb.) 464 

On  appeal  Supreme  Court  will  not  aubatitute  Ita  opinion  on  queatlon  of  fact 
from  reading  of  record  for  that  of  commlaalon.  Hackley-Phelpa-Bonnell 
Co.    V.    Indus.    Comm.    (Wla) 724 

(7).      Determination    and    dispoaltlon. 

I  419.  PROCEEDINGS  TO  INCREASE.  DIMINISH.  OR  TERMINATE 
COMPENSATION. 

Award  for  temporary  dlaabllity  made  and  certified  by  court  of  appeal  under 
act  from  decialon  of  commlaalon  refusing  compensation,  should  be  treated 
aa  if  rendered  by  commlaalon  for  purpose  of  exercising  continuing  Jur- 
isdiction to  determine  claimant's  right  to  further  compensation,  but  for 
failure  to  exercise  such  Jurisdiction,  remedy  Is  not  by  appeal  In  absence 
of  statute  giving  it     Indua   Comm.   v.  Davidson     (Ohio)    96 

Commlsalon  may  revk-w  any  award  and  make  award  modifying  prevloua 
award  aubject  to  maximum  or  minimum  provided  in  act  Choctaw  Port- 
land Cement  Co.  t.  lAmb.   (Oka.)    SOr 
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Wh«rtt  employe  flies  application  for  compenaatlon  for  Injury  to  hand  withtn 
year  aftor  Injury  but  at  time  of  application  extent  of  injury  was  not 
appreciated  his  application  for  increased  award  on  account  of  subse- 
Quent  loss  of  uae  of  arm  vrowtnir  out  of  injury  was  not  barred  although 
filed  rater  than  year  after  Injury.  Choctaw  Portland  Cement  Ca  ▼.  Lamb 
(Okla.)     t07 

Modification  of  coasmissioner's  award  can  be  ^ade  only  aecordlnir  to  statute 
— Notice  of  hearing  of  modification  of  such  re-award  should  approxi- 
mate court  order  In  form  and  definiteness. — Where  record  made  clear 
that  both  employer  and  injured  servant  had  full  opportunity  to  present 
such  issue  ot  modification,  and  that  it  was  fully  heard  and  adjudicated 
without  prejudice  to  richts  of  employer,  he  cannot  complain  that  notice 
of  kearinff  was  not  tn  proper  form. — Award  under  act  is  creation  of 
statute,  subject  to  modlflcation  on  grounds  therein  specified,  and  there  is 
nothlnir  about  it  which  has  finality  of  Judgment.— Where  commis- 
sioner made  award  for  loss  of  ri^ht  leg.-  in  modification  of  award  for 
fnjury  to  left  leg  for  total  incapacity,  commissioner  did  not  err  in 
making  award  covering  all  injuries  and  deducting  therefrom  payment 
already  made  under  former  award.  Saddlemlre  v.  American  Bridge  Co 
(Conn.)    ISO 

Petition  ^  employer  to  be  relieved  from  further  payments  of  compensation 
held  properly  denied  where  employee,  though  not  fblly  recovered  worked 
about  a  week,  had  full  wages,  and  then  left  Ntxoo  v.  Fnmiture  Iffm^ 
Ass'n   (Mich.)    SSS 

Board  held  Justified  by  evidence  and  to  have  amthority  to  order  injured 
employee  to  return  to  work  for  employer  at  wages  offered  and  to  reduce 
compensation  to  half  difference  between  wages  earned  before  Injury  and 
those  thereafter  offered.  Frank  v.  Deemer  Steel  Casting  Co.    (DeL>   ....   441 

Cessation  of  disability  for  which  coippensation  ia  to  be  paid  Is  open  to  in- 
quiry even  after  final  Judgment.  Pye  v.  Southwestern  (^as  A  Slectrlc  Co. 
(Ls.> 450 

Original  award,  though  not  subject  to  be  set  aside  on  appeal  because  not 
taken  wltliin  tioM  specified,  can  ba  considered  to  detormine  whether  cir- 
cumstances justify  modification  to  meet  changed  conditions.  Bowne  v. 
Stamford    Rolling   MilU   Co.    (Conn.)    S15 

Bn^loyer  cannot  have  agreement  for  death  of  employee  terminated  because 
of  widow  receiving  money  in  settlement  of  claim  against  party  causing 
death;  rights  of  children,  unless  changed  by  death,  being  fixed  by  that 
agreement  and  unaffected  by  action  of  mother.  Satterfield  v.  Wahlqniet 
(Pa,) 671 

Under  provision  authorizing  correction  during  compensation  period  on  show- 
ing change  of  conditions,  mistake  or  fraud.  H  Is  only  mistake  of  fket 
and  not  one  of  law  which  can  be  so  correqted.  U.  8.  Fidelity  St  Guar. 
Co.    of   Baltimore.    Md.    v.    Davis.    (Tex.)     Sf4 

Where  workman  suffered  Injuries  causing  total  incapacity  for  certain  clasa 
of  work,  for  which  Injury  award  was  made,  after  which  he  was  employed 
at  higher  wages,  he  was  not  then  totally  disabled  so  as  to  justify  de- 
ntal of  company'a  petition  for  relief  from  award.  Lelta  v.  Labadle  Ice 
Ck>.    (Mich.)     ifl 

I    4ie.     COST»   FESS   AND    EXPBNSES. 

Commission  has  authority  to  fix  fees  of  attorneys  represanting  claims  at 

In  fixing  fee  jurlsdi«tlon  Is  eonftned   to  determlnatloa  of  reasonable ne— 
of  fee  for  service  not  to  legality  of  ccmtraet  for  paynaant  for  services 
If  claimant  who  hoa  entered  contract  employing  attorney  seeks  to  avoid 
payment  after  services   have  been  rendered,   attorney   ia  entitled  to  fair 
hearing  on  ciuestion.     Schilling  v.  Indua  Ace  Conua.  oC  CalUfomia  (CaL)  Sft 
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